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LIST 

The  Chief  Officers  in  the  Ls^w, 

AT   THE 

Time  of  the  Death  of  King  ff^ilUam  111 
8  March  xyoi-a. 

SIR  Nathan  Wright  Inigbty  i^^fr  9f  thi  gnat  pal  ^Eng- 
land, the  fame  Sopf  on  which  King  William  IIL  died,  viz. 
the  eighth  ^March»  delivered  the  gnat  Jial  into  the  hands  (f 
^een  Anne,  being  thenjitting  in  council^  and  tf)e  ^ein  n* 
delivered  it  to  him^  with  the  title  of  Keeper  of  the  gnatfeal  of 
England* 

Sir  John  Trevor  inightj  mafter  of  the  rolh^  held  his  office forTkut  ofRcf  of 
life^  andtherrfore  itwasnot determmdby  the dewi(e rf the  im^;niafterof  theroUr 
but  yet  he  accepted  a  new  cfmmffion  frpn  the  fue^n  tfthefaid^^^^^^ 
office  for  his  life.  the  king. 

Sir  Jdtm  tlolt  inighty  chief  jujlice  of  the  king's  hench^  hold^ 
ing  bis  office  by  writj  though  tt  was  qqamdiu  fe  bene  seflerit, 
held  it  to  be  determined  by  the  demife  of  the  kin^^  notwithnanding 
thea^rfi2til2  Will.  3.  And  ti^efon  the  aueen  tn  council 
gave  order Sy  that  hejbould  have  a  new  writj  which  he  rcceivei 
accardinrly^  aniwasfwom  before  tbf  lord  beeper  of  the  great 
feed  the  S^tminyfolmuingj  viz*  the  fourteenth  ofMsLrchy  chief 
jufiia  of  the  kin^s  bench* 

Sir  John  Turton  knight         1 

Sir  Littleton  Powys  knight     fjufticet  •ftho  kin/s  bench. 

Sir  HtarjGoM  knight        i    \ 

y 0^.11,  B  Sir 


74^  A  lift  of  the  chief  officers,  in  the  law. 

S/rTBomas' Trevor  kniiht^  chief jujiice  of  the  common  pleds. 
'  Sir  Edward  Nevill  knight   "j 

Sir  John  Powell  knight        C  juflices  of  the  common  pleas. 
Sir  John  Blencowe  knight  3 

Henry  Boyle  efquire^  chancellor  of  the  exchequer^  received  a 
new  commijjiony  and^was  fworn  in  the  court  of  excheqi^er^ 
May  12  or  13. 

Sir  Edward  Ward  knighty  chief  haron. 
Sir  Henry  Hatfell  knight      "J 

Robert  Tracy  efquire  t  barons  of  the  exchequer* 

Sir  Thomas  Bury  knight     J 
Sir  Richard  Simpfon  knight^  curjitor  barm. 

7he  right  honourable  Gray  earl  ^Stamford,  chancellor 

of  the  dutchy  g^Lancafter,  was  removed  from  the faid  office  ^imd 
Sir  John  Lcvifon  Gower  baronet^  was  made  chancellor  of  the 
duchyy  and  took  the  oaths  ofthefaid  office  in,  coutuH  the  twenty-- 
frjl  of  April  1702. 

5/r  William  Woean  i«iVA/ 7  ^,  ,.  ♦  •  .r  •  ^  - 
.    5iV  Nathaniel  Bond  i»,>i   i^f'*  i'^i  '  ^ncmtjirj^ants.  ' 

Edward  Northey  efquire^  attorney  general. 
Sir  John  Hawks  knight^  folicitor  general. 

Sir  Artibrofe  Philips  knight  "l 

Sir  George  Hutchins  knight  \ 

5/r  Salathiel  LfOvell /f«i>A/  !    ..    ,    /•  . 

5/r  John  Darnall  knight  >  ^'"-^  ^fin^^^*^^ 

Sir  Jofeph  Jekyll  knight 

Charles  Whitaker  efquire. 

John  Conyers  efquire^  '\ 

Sir  Nathaniel  I^owcU  baronet   j 
William  Cowper  WjhiW  V   i*    »  n 

A^Yxonhy  efqJire  \  ifg  s  counfel. 

Edward  Cleric  efquire  J 

William  Farrer  efquire  J 

Entwiftle  efquirey  vice^chottcellor  of  the  duchy  was  re^ 
moved,  and  ]ohn  V/edda\]  efquire  promoted  to  the  faid  office^  wh^ 
died  1 703, '  andwasfucceedid  by  Air,  Brennard  ^Grays  Inn. 

Edward 


j 

e.       J 
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Edward  Northey  ^i/iW,  attorney  of  the  duchy  ^Lancaflen 

AlBurft  efquire^  attorney  of  the  county  palatine^  ivai  r/-* 
mgv^  and  Robert  Scarkey  e/quire  promoted  to  the /aid  office* 

Jufiices  cf  Wales*  ' 

^irjofcph  Jekyllin/^A/,  chief  jujiice{^  1  Ju/ltces  of  CheC- (sl)  Kote,  kwti 
Sir  Salathiel  Lovell  inight  J   ter,  Flint,  &c.  ^^  ^*«'**  ^^ 

the  'mi't^ibt  kh^  ;  ^hervijt  be  wmM  ham  hem  remmted^  great  mtere/f  being  made  for  thejoid  ^e» 


Mr.ferjeant  N  ecvc 
Francis  Floyd  efquire 

Mr.ferjeant  Hook 
Wiluam  Pcst&cy  efquire 

Mr.ftijeant  Pawktt 
,.£obert  Price  efquire 


\  jufiices  of  Vft^VTAzu 
\  jufiices  2/"  North  Waleft 
}  i^|iice$  */■  South  Walafi* 


Bft 


Anno 
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prinio  lyoi-z* 


HcTcm/oerf.  Treync. 


tTnder  acovewmt  TN  covenant  broifght  by  Hfrm  agajnft  Treyne  it  w^  rojed 
tomakcanaflur-  J[^  by //^ft  chief  juftice  of  the  king's  bench  upon  evidence 

©rtheUlJ^nStee  ^^  *«  ^"*^  *^  ^^*^  ^^^^^^  ^^  Southwark  March  27.  i  ^««^ 
hcl8b^^"to**'i702,  that  if  A  covenants  with  J?,  to  make  farther  affur- 
tcnderthecofts  ance  to  5r  at  the  cofts  of -B»  >/.  ought  to  give  notice  to 
before  he  can  can  ^  ^j^^^^  f^^^  of  aflufance  he  will  make,  and  men  B.  ought 
\^om^2T\o  tender  the  cofts,  and  then  Jt-  ought  to  make  the  aflur- 
aflurancc.  ance*     But  if  the  covenant  is,  that  A.  fhall  make  a  new 

D.  ace.  II  Mod.  jemife  to  £•  at  the  cofts  of  B.  (as  the  covenant,  upon 
^'com  c^di-  which  this  aftion  was  brought,  was)  or  any  fnrticular  af- 
tion.  H.  2cf.  furancc  fpecified  in  the  covenant ;  then  B.  ought  firft  ta 
:Ed.voL2.  p.4S5ftender  the  cofts,  and  then -^.  ought  to  make  the  aflurance, 
^^^"  For  in  the  former  cafe  B.  cannot  know  what  cofts  will .  be 

fufficient  to  tender,  before  he  knows,  what  fortofaflurance 
But  if  the  particu.  A.  will  make  ;  but  in  the  latter  cafe  by  the  infpeftion  of  the 
lar  aflurance  is  not  covenant  itfelf  he  will  know  what  fort  of  r.flurance  will  be 

af€trta;ned,  the     _^  i_ 

covenantor  muft  maac. 

five  the  covenantee  notice  what  aflurance  he  will  make.     D.  acc#  ii  Mod,  400*  401.    Hoh  177.- 

Vide  Cwn-  CondiUdn.    B.  xd.  Ed.  voL  a.  p.  455'    Vide  Jenk.  305.  pL  7. 


Little  verf.  Hcaton. 

S,  C.  Salk.  259.    Holt  264* 

Xn  an  ejcamcnc       A    N  ejefitment  was  brought  by  the  leflbr  againft  the  leffee 

•ponaclaufefof    J^  f^^  yg^^g  ^f  \^^^^  y^^  rendering  rent,  for  breach  of 

n^eSr^to  pnw^       Condition  contained  in  the  leafe  for  non-payment  of  die 

an  aaual  entry,     rent  (there  being  a  claufe  of  re-entry  in  the  leafe  for  non- 

^'%^\  3  ^^^*    payment  thereof.)     And  upon  not  guilty  pleaded,  it  being 

Vent.^248.'  *'      ^^^^  before  Holt  chief  jiiftice  at  the  aflizes  at  Southward 

Doug^46o.D.acc.il//7A  26, 1702, 1  Ann.  R,  after  confbflion  of  leafe,  entry,  and 

^""'-  *^97-  Sed    ouftcr,  Mr.  Broderick  for  the  defendant  infifted  upon  it,  that 

S^k.'2S9"Holif'  **s  confefTion  by  the  defendant  of  entry,  t^c.  did  not  extend 

264.'      '  to  the  confeHion  of  an  entry,  that  was  neceflary  to.  make  title 

to  the  leiTor  of  the  plaintifiT,  but  only  an  entry  to  make  his 

leafe  to  the  plaintiff  good ;    and  therefore  that  the  plaintiff 

ought  to  prove  an  adual  entry  by  the  IciTor  of  the  plaintiff 

for 
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for  the  condition  broken,  before  which  he  had  notin  point  of      Littl* 
law  any  title.     And  Hok  chief  juft ice  faid,  that  it  was  always      „    "'" 
held  fo  until  the  time  of  H<iie  chief  juftice,  and^then  it  was 
f  uled  by  Hale  at  the  affixes  in  Bncks^  that  the  general  confcf- 
/lon  of  leafe,  entry,  and  culler,  was  fufficient  In  fuch  cafe, 
and  that  the  plaintiff  Ihould  not  be  driven  to  prove  any  ac- 
tual entry  by  his  Idfor  ;  but  he  referred  it  ior  his  more  de- 
liberate opinion^  a  cafe  being  made  of  it.     And  afterwards  it 
being  moved  in  the  kinff's  bench,  the  judges  there  were  of 
the  fiune  opinions    and  afterwards  in  the  time  of  Scroggs 
chieHuftice,  in  ejeftment  between  the  leAc;e  of  Sir  Robert  Pje 
and  Billing  it  was  held  accordingly  in  the  king's  bench  :  but 
notwitfaftaoding  diefe  cafes,  very  foon  after  the  revolution  * 
the  fame  point  aioTe  before  himfelf  in  evidence  upon  a  trisi 
at  nijl  frius  zt  GniUhall^  and  he  doubted  of  it,  and  referred 
it  as  a  point  for  his  opinion,  and  caufed  it  to  be  moved  in  the  This  was  ehe  opi- 
king's  bench,  where  the  three ^aj^^  judges,  viz.  Sir  fFilliam^^^oi in  ihcjud. 
iMWen^  Sir  If^dliam  Gregory^  and  Sir  Gyles  Eyre  held,  that  the  ^"^  **"  ^^  t*™ 
general  confeffion  of   entry  by  the  defendant  vras  enough,  Bm  the  demand  of 
and  that  the  phintifFfhould  not  be  driven  to  prove  an  a£lua]  the  rent  muft  be 
entry  by  his  leilbr,  accordiitf  to  the  prance  ever  ftnce  the  5"*^^.**  "^^^th- 
aforefaid  opinion  of  Hale  chief  juftice,  but  he  doubted  of  it  SSoir^riTe^? 
himfetfthen.     But  in  this  prefen^  cafe,  he  faid,  that  it  feem-try.    ExnUtioiie 
edto  be  fettled,  and  therefore  he  would  not  unfettle  it ;  and  ^r- j«^cc  Bicn- 
therefore  He  ruled  the  prefent  cafe  according  to  the  opinion  q!*^  cI^^* 
of  l£7/r  afordaidp 

Jones  vfl^/.  Hammond, 

Fkadings,  Lutvr.  124. 

IN  an  a£lioii  upon  the  cafe  brought  by  the  plaintiff  aeainft  j^  ^  ^^^^  ^^ 
the  defendant  for  ftoppine  a  way,  the  plaintiff  declared,  obftmaing a  way, 
that  he  was  poffefled  of  the  clofe  of  A,  and  that  the,  defend- »[»« appears  upon 
ant  was  pofltcffed  of  the  clofe  of  ^.  and  that  the  plaintiff  iJ;^,^^',^^^^^ 
hahuit^  et  habere  debuity  a  way  over  the  clofe  of  B,  ^c.  Upon  is  pofleflcd  of  the 
not  guilty  pleaded,  upon  the  evidence  at  the  trial,  March  19,  land  over  which 
7.°kA^  ^^"f  at  il^/.^.«.  lAnnj,  rf^^^Jt  v^^s'^^I^^^J^; 
objefied  by  Mr.  BroderscJt^  that  the  plaintiff  ought  to  be  non-  to  fct  fonh  his  title 
fuit;  becaufe  it  appeared  by  the  plaintiff's  declaration,  that  to  the  way. 
the  defendant  was  poffeffed  of  the  clofe  of  B.  and  for  that  ^^^^g^^^*"'  7- 
reafon  fuch   a  general   declaration    of  a  hahuit  et    habere  ^(^/ccmt.  Lutw. 
^buit  is  not  good,  but  the  plaintiff  ought  to  fliew  his  title  119.  iVcrt-i'se. 
to  the  way;   for  fuch  a  general  declarsiticn  is  ^^^}y  E^^Zet^^te^i 
againft  a  wrong  doer ;  but  in  this  cafe  if  th6  plaintiff  reco- mo6,\i'^.  prft. 
%'ered,  it  might  be,  that  the  coupt  at   Wejlminjier  would  1003.  andante' 
hold,  that  this  defedl  was  aided  by  the  verdift,    becaufe  *^^- 
they  would  intend,  that  the  plaintiff  (hewed  his  title  to  theButnoobjc^icn 
ivay  in  evidence.     But  Holt  chief  jufticc  faid,  that  the  de^  Si  bcSurrhc 
fendant  had  good  reafon  to  have  demurred  \  but  he  had  au-  does  not  do  fo. 

thority 
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Jonh     '  thorityonly  to  try  the  iffue,  ind  the  plaintif  had  no  need 
Hammond      ^°  prove  more  than  was  contained  in  the  declaration;    and 
for  that  re.  fon  he  over-ruled  Mr.  Broderick^^  obje£lion,  and 
the  plaintiff  recovered  a  verdift, 

Broughton  v€rf.  Harpur. 

Ifa  man  marries  YNcjeftmcnt,  the  plaintiff  made  title  to  his  leflor  to  the 
^ilT^t^^l  -^  '^"^^  '"  queftion  as  fon  and  heir  oi  Jerome  Jacques  and 
dits,  his  fiiil  wife  Hannah  his  wife,  in  right  of  Hannah.  The  defendant  gave 
is  :ota  CO  fpftcnt  in  evidence,  that  Jerome  Jacques  was  married  before  he  w^ls 
her"i^*'ai'*"^^*  married  to  Hannah  \  and  the  woman,  to  whom  it  was  fup- 
R.  ace.  Ra  m.  i,  pofcd  he  was  married  before,  was  produced  at  the  trial, 
a.  I. R.  263.  D.  fummer  affizes  13  tVill.  3.  at  Maid/lone^  to  prove  this  mar- 
«x.  I  Hale.  p.  c.  riagc.  The  coutifel  for  the  plaintiff  oppofed  her  teftimony, 
Tridei^ChA.Ca£  becaufe  (he  fwore  for  her  advantage,  viz.  to  have  a  huf- 
3f.  band,  the  buiband  then  being  living.     Bnt  neverthelefs  G0X(/(/ 

t'uftice  of  the  king's  bench,  then  j udge  of  affize,  admitted 
ler  te{lip[K>ny.  But  afterwards  the  fame  caufe  upon  the 
fame  title  between  the  fame  parties  was  tried  before  Ha/t 
chief  juftice,  at  the  affizes  in  March  at  Maidftone^  I  Ann* 
reg.  and  he  refufed,  after  debate,  to  admit  the  former  wife 
to  be  witnefs  for  this  purpofe;  but  upon  other  evidence  the 
former  marriage  was  proved  to  the  fatI$fa£Hon  of  the  jury, 
being  gentlemen,  whereupon  they 'found  a  verdid  fpr  the 
defendant.  But  in  the  former  trial  before^  Gould  juftice  the 
lury  found  a  vejrdidl  for  the  plaintiff.  •      ' 

Skinner  verj.  Upfhaw.  ^ 

A  earner  may  dc-  Pip  HE  plaintiff  brought  an  adlion  of  trover  againft  the 

^i^*^^'^"    JL      defendant,  being  a  common  carrier,  for  goods  deli-. 

D.  ace.  pod  S67,  vered  to  him  to  carry,  l^c.     Upon  not  guilty   pleaded,  the 

Arg.  Bun-.  2826.  defendant  gave  in  evidence,  that  he  offered  to  deliver  the 

goods  to  the  plaintiff,  if  he  would  pay  him  his  hire  j    but 

that  the  plaintiff  refufed,    faV.    and  therefore  he  retained 

them.     And  it  was  ruled  bv  Holt  chief  juftice  at  Guildhall^ 

(the  cafe  being  tried  before  nim  there)  May  12.  i  Ann.  reg, 

1702.  that  the  carrier  may  retain  the  goods  for  his  hire;  and 

upon  direSionj  the  defendant  had  a  verdift  given  for  him. 
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The  Governor  and  Company  of  the  Bank  of 
England  verf.  Glovcn 

N  inJikitatus  affiimpfit  brought  by  the  plaintiiFs  againft  Upon  a  promifc  by 
the  defendant  for  454/,  i8j.  and  3^  lent  to  the  defend- ^^  P*'^/^^^^ 
ant  by  the  plaintifFs,  and  another  count  for  454^  i8x.  andf^^^if^he'Sl^ 
3^  laid  out  at  the  requeftoftfae  defendant  for  the  ufe  ofkcrfhaUnot,  a 
thcdtfendant ;  znAnon  affumpfit  pleaded  ;  upon  the  evidence  JP^^^^  aftion  may 
at thctrial  before  J«»A chief  juftice  at  the  fittings,  at  Guild-^^''^^''^'^^ 
bally  Pafihy  I  jtnn.  the  cafe  was  thus.     The  defendant,  ncy  lent,  or  laid 
Jan.  31.  1700.  brought  a  note  of  Mr,  Shepherdthc  gold-®"^'  "o*-    AU 
fmith,  payable  to  Robert  Stamber  for  ^S^.  iSs.  3^,  to  the 5^^^!^"" 
bank  of  England^  and  prayed  Mn  Maddoch  the  cafhier  of  vide  poft  917. 
the  bank  to  give  him  zfpecie  bank  note  payable  to  the  faid  M-  C.  3.  f.  2. 
hamper  hi  At  faid  note  of  Shepherd ;  which  Mr,  ^^^^^ks^^^  ^-^^'^^^ 
refiifed,  but  told  the  defendant,  that  if  he  would  promife  to  gage.  a.  id. 
pay  the  bank  the  454A  18/.  3^.  in  cafe  Shepherd  did  notEd*t-voL4.p.258. 
pay  the  £iid  note,  he  would  give  him  zjpecie  bank  note  pay- 
able to  himfelf  for  the  faid  fum ;  to  which  the  defendant 
agreed.  Whereupon  Mr»  Aiaddocks  accepted  Shepherd*^  note, 
and  gave  the  defendant  Glover  a  fpecie  bank  note  of  454/. 
181.  and  yi.  This  was  done  upon  the  Friday,     The  Monday 
after,  this  note  of  Shepherd  was  fent  to  him  to  be  paid,  and 
Shepherd  refufed  to  pav  it     In  the  mean  time  Glover  gave 
Ais  bank  note  to  J.  o.  for  a  debt  owing  by  him  to  j.  5. 
and  y.  S.  received  the  434/.    i8i.  and  j/l.   of  the  bank. 
And  after  debate  by  the  counfel  of  both  fides,     Holt  chief juf- 
ticc  was  of  opinion,  that  this  evidence  did  not  maintain  the 
adion.     For  (by  him)  this  was  not  money  lent,  nor  laid  out 
for  the  ufe  of  the  defendant ;  but  it  was  a  buying  of  the 
note  of  Shepherd  vnth  a  warranty  of  it  from  the  defendant ; 
and  therefore  the  plaintiffs   might  well  maintain  a  fpecial 
adion,  but  not  a  general  indehhatus  ajfumpjit.     It  wa^  urged 
by  the  plaintiffs'  counfel,  that  this  note  was  only  a  depofitum  - 
or  pledge.     But  to  that    the  chief  juftice  anfwercd,  that 
that  could  not  be,  becaufe  it  was  not  redeemable  by  the  de- 
fendant,   and   redemption  is  incident  to  the  nature  of  a 
pledge.     The  plaintiffs  were  nonfuit. 

Jennings  verj.  Rogers. 

IN  qc£hiient  upon  evidence  at  niji  prius  at  Lent  aflizes  at  A  recovery  in 
Southwark^  the  cafe  appeared  to  be  thus.     A,  was  te-  ^^^^^^  ^^  ^"*"* 
nant  of  the  lands   for  life,  remainder  to   B.  in   tail,  re-iX«crsSl 
mainder  to  C   for  lite,  l^c.     B.  leafed  and  releafed  all  his  ly  with  another 
efhte     to    J.    then    a  pracipe    was   brought    a^aiufl    A.  p^^oni  bars  the 
A.  vouched  B.    and  G    and  they  vouched    ^c  common  r|*^|:^s^,^  ^^^ 
|{alt6iS.    Pig.   176.  and  Vide  Cniife  206,  207.  210,  211.     1  Vfiit.  -^03.  35?.    Piowd.  5x41 
Skiao.  3«  iS*    Vin.  213.  pL  3. 214.  pL  6.  but  fee  alio  Pig.  35,  36.    Cruife  2a<j,  206. 

vouchee 
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jsHKinGt  vouchee,  and  the  recovery  was  perfcAcd.  The  qucftion 
RocxM.  ^^^*  ^^  ^^  recovery  was  goodf  to  bar  the  intail  ?  And 
Holt  held,  that  it  was>  though  C.  had  but  an  eftate  for  life. 
But  he  referved  it  for  a  point  fer  his  farther  confidemtion. 
See  PlowcL  Com.  ManxePs  cafe  504.  ,£are  v.  Smnvi  and 
3  Co.  5.  b.  CufpUdikis  cafe.  And  afterwards  be  gave  his 
opinion  accordingly,  after  confideration  had. 

Ytrm  ailjoumdL  Memorandum,  7bat  the  twenty^tbird  of  April  being  ic^ 
.pointed  for  -the  ^uutCs  coronation^  which  was  to  happen  on 
Thurfday  thejecond  day  of  the  f^rm  (quindeha  rafchse 
j>elns  the  Monday  befori\  one  judge  of  each  court  went  to 
Wcftmintter,  to  hep  theejfoins  ^quindcna  Pafchx,  and 
there  received  a  writ  of  aJ^oumnunty  to  adjourn  the  term 
from  quindena  Pafchx  until  tres  Pafchae »  which  being 
read  in  thefeveral  courts^  they  returned.  And  afterwards 
ct  the  afpearattce  day  ofxxt&  Pafchiae  aU  the  judges  fat  at 
Weftminfter^  and  aijpaiched  bufinejs. 
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^*«r  John  Holt,  Chief  Jujiite. 

^JohnTurton, 
^i>  Littleton  Pow 
&r  Hcfiiy  Gouldj 


^JohnTurton,        •* 

A>  Littleton  Powys,     \JuJiices. 

-       -     1,      3 


^tmm 


Jacob  verf.  Dallow. 

S^  a  SaOc  55y. 


IK  a  declaiatfon  upon  attachment  upon  a  prohibition, a Fiv)htbitim 
the  plsuntifffhewedaright  in  him  and  all  thofe  whofe^l*^  «>«  !>«««««. 
eftatcs  lie  had  to  a  feat  in  the  church,  and  that  the  defen-^^^*^*;;^^ 
hnt  fiirmifing  a  uiage  to  fit  in  the  (aid  feat»  time  where- power  to  try  one 
of,  Wr.  had  libelled  againft  him  for  having  difturbed  himo^  ^^  fea»ftated 
in  fittii^  there;  that  the  plaintiff  had  .denied  the  feid  u%e^^^g^^» 
in  the  ^iritual  cotirt,  and  that  the  judge  of  the  fpiritual is  denied, 
court  had  neverthelefs  refiifcd  to  allow  it,  Wr.     The  de-R- ace.  ante  578. 
fendant  in  bar  pleaded  the  faid  ufage,  i^c.  and  travcrfedj^^^^^^*^"  . 
die  prdcription  sdleged  by  the  plaintiff,  to  have  a  feat  in  the 
(aid  church,  ttV.    The  plaintiff  demurred-    And  the  de- A  man  may  Ebd 
fendant  joined  in  demurrer.     And  now  Mr.  Eyre  for  *ejJ^^«JP^'2|?^ 
plaintiff  ui^cd,  that  though  the  plaintiff  by  his  demurrer  ^fin^ap^^  he 
had  confefled,  that  he  had  not  any  title  to  nis  feat  by  pre*c]mm»iiiachtjr(ii 
fcripdon,  yet  ribe  <kfendant  founding  his  libel  in  thefpi-^yj"'*^^^?^*^ 
ritual  court  upon  acuftom,  which  is  not  triable  there,  but  j^^q^" ^g*^' \°|;^^ 
at  conunon  law,  the  defendant  could  not  have  a  confuI-BS.pi.  6.  Bum'& 
tation*,  and  therefore  his  traverfe  is  ill,  for  it  is  not  mate- ^5^- ^^»  ^^' 
rial,  whether  the  plaintiff  has  any  title  or  not.    But  fmce^^^'j^  |^*^f' 
he  has  denied  the  cuftom  alleged  by  the  defendant  in  his 
libel,  and  the  fpiritual  court  has  not  power  to  try  it,    the^^^''^^^^^*** 
prcAibition  muft  ftani     And  he  cited  HetL  94.  in  the  cafe  jj^^^'  |^^' 
of  Eaton  v.  Ayliffe^  it  is  faid  by  Rkbardfon  chief  juftice,  that  party  afcainft 
if  title  be  made  in  the  fprntuial  court  ^o  a  feat  in  the  whom  the  fuith 
church  by  prefcription,  it  is  merely  coratnTHmjudice^  ^i'^^X^'i^ir 
ffoy  78.     Carlton  V,  Huttorty   where  it  is  faid,  that  a  feat  vide  i  Wif.  32^^ 
may  be  claimed  by  prefcription,  and  an  aSion  upon  the  i  t.  r.  428. 
calc  lies  for  difturbancc  of  the  enjoyment  of  it  at  conmion  g^^^^^|jys|jft. 

law-  3.  p.  19^ 
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Jacob  law.  He  cited  alfo  Sir  T.  Jones'^.  Bradbury  v.  Burch^  as  a 
DAM.OW.  ^^'^  ftrong  to  the  purpofc;  where  in  an  afiion  upon  the  cafe 
for  difturbing  him  in  the  enjojtnent  of  a  feat  in  a  parifh 
church,  which  feat  the  plaintiff  claimed  as  appendant  to  his 
houfe  by  prefcription,  without  alleging  repairs,  the  de- 
fendant pleaded  prefcription  in  himfelf  and  his  ancef- 
tors,  and  traVcrfed  the  prefcription  alledgcd  by  the  plain- 
tiff; and  adjudged,  that  the  traverfe  taken  by  the  de- 
fendant was  impertinent,  and  that  the  cafe  refted  folely  upon 
the  difturbance;  and  judgment  was  there  after  verdidl  given 
for  the  plaintiff.  Sed  non  allocatur.  For  per  Holt  chief  juf- 
tice,  the  defendant,  'if  he  pleafes,  may  fue  upoi>  his  pre- 
fcription in  the*  ccclefiaftical  court,  to  have  his  poffef- 
fion  quieted,  which  the  ordinary  ought  to  do  upon  the 
foundation  of  his  ufage  to  have  fat  there ;  for  one  may  fue 
upon  a  prefcription  in  the  fpiritual  court,  if  it  is  not  denied, 
(rf)  VMcante  579.as  upon  2L  modus  d^cimandi ;  or  for  (a)  a  pehfion  due  by 
antf  rile  cafe*  tlierc prefcription,  and  the  fpiritual  court  will  give  judgment  upon 
it.  Then  in  this  prefent  cafe  the  prefcription,  upon  which 
the  defendant  libelled,  is  not  denied  by  the  plaintiff;  and 
therefore  the  fpiritual  court  may  well  proceed  upon  it.  Then 
as  to  the  prefcription  alleged  by  the  plaintiff'  in  his  declara- 
tion, \t  is  confeffed  to  be  falfe  by  the  demurrer,  and  confe- 
quently  it  appears  that  the  plaintiff  had  no  right  to  the  feat ; 
arfd  therefore  he  ought  not  to  have  a  prohibition,  though 
the  plaintiff  in  the  fpiritual  court  had  only  a  bare  poileffion ; 
for  the  foundation  upon  which  the  prohibition  ought  to  be 
granted,  is  the  invafiori  that  ts  made  by  the  fuit  in  the  cccle- 
fiaftical court  upon  the  temporal  prefcriptivc  right  of  the  de- 
fendant ;  but  in  this  cafe  there  is  none  fuch ;  and  then  if  , 
the  defendant  had  no  extraordinary  title,  yet  he  had  the  pof- 
fv.*fIion,  and  being  difturbed  in  it,  the  ordinary  hasconufance 
ofthediflurbance,  and  may  fettle  and  quiet  the  poffeflion  ac- 
cording to  the  ufage,  no  temporal  right  being  infringed.  And 
therefore  (by  him)  a  confultation  oug  it  to  be  granted.  An4 
a  confultation  was  gj^anted  by  the  whole  court. 

Regina  verf.  Ewcr. 

S.  C.  7  Mod.  9. 

Where  part  of  the  A  Scire  f/jci as  W2LS  fued  againft  the  defendant  upon  a  re- 
S^Cmccl'to'"  -^^  cognifance  acknowledged  by  him  before  one  of  the 
give  a  notice  judges  of  this  court,  upon  the  granting  of  a  certiorari  io  re-. 
to  a  man  or       move  an  indi<^ment  found  at  the  general  quarter  feffions  of 

InwtTaVetVlUte^^^  ^^-   ^he  de- 

ir  to  have  hcen  to  fcndant  (^7)  prayed  oyer  of  the  recognifance,  and  of  the  coa- 
pve  notice  to  him  dition  thereof;  and  they  being  entered  in  haec  verboy  the  de- 
''sam^-l^'^AiT-^^"^^^  ana  judgment  was  given  for  the  defend- 

co^nifiincr  taken  hy  a  judge  of  B.  R.  upon  the  removal  of  an  indictment  in  more  tfian  tfaefuq;| 
mentioned  in  «?  W.  &M.  c.  11.  is  good.  S.  C.  Salk.  564.  Holt  612.     Vide  Str.  1165.  Burr.  10. 
{.i\  Frcrii  the  report  in  7  Mod.  9.  it  ihouW  fecm  the  dcfjpndant  did  not  pray  oyer. 

anty 
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ant,  for  a  manifeft  variance  between  the  recognizance  men-  Ricika 
tioned  in  i^e  fcire  facias  and  the  recognizance  entered  in  hoe  %^xi^. 
verha^  inafmuch  as  it  was  metitiOned  to  be  part  of  the  con- 
dition of  the  recognizance  recited  in  the  fcirefaciat^  that 
the  defendant  (houldgive  notice  of  trial  profecutori  et  ejus  cte^ 
ricoy  but  the  condition  of  the  recognifance  entred  upon  the 
0)vr  prayed  was,  that  the  defendant  fhould  give  notice  of 
tilJifr^ecutori  aut  ejus  cierico,  Mr,  King  counfel  for  the  de- 
fendant took  aipther  exception)  viz,  that  this  recognifance 
varied  from  the  form  prcfcribed  by  the  aft  of  parliament 
lately  made,  in  this,  that  the  faid  ftatute  appoints  that  the 
fum  ihall  be  toL  but  this  recognizance  is  of  40/.  But  to  that 
exception  the  chief  juftice  anfwered,  that  hotwithftanding 
that,  the  recognifance  will  be  good  by  the  common  law;  for 
before  the  5  ^,  tf  -A/,  r.  1 1.  any  judge  of  tbis.cburt  might 
have  taken  a  recogni(ance  with  condition  to  profecute,  &c. 
And  die  conftant  prance  in  London  and  Middlefex  for  remo- 
val of  indi£hhents  by  certiorari^  before  the  (aid  ftatute  was 
fo;  but  the  difference  was,  that  after  the  faid  a6l,  and  before 
the  ad  of  8  £sr  9  ^.  3.  r .  33.  although  fuch  recognifance  had 
been  taken  by  a  judge,  yet  that  would  not  have  made  the  r^r- 
iwrari  zfuperfedeas :  but  fince  die  laft  ad,  if  a  recognifance 
be  taken  by  a  judge  to  profecute,  and  a  certiorari  granted, 
the  certiorari  will  be  as  much  zfuperfedfas^  as  if  the  recogni- 
fance had  been  taken  by  the  juftices  of  tlie  peace,  according 
tfi^W^  Ale,  II,  ^ 

Gierke  wf/^  Margin.  /jra^j^^y^/y  4^;^^ 

TH  £  plaintiff  brought  an  a£tiOn  upon  his  cafe  againft  a  prominbry 
the  defendant  uponfeveral   promifes;  one  count  was  "^*  P»y*^^  to  7- 
upon  a  general  indebitatus  ajfumpftt  for  money  lent  to  the  de-  n;^tt;[^i7  Jn."^  * 
fendant;  another  count  was  upon  the  cuf^om  of  merchants,  ftrument  withia 
as  upon  a  bill  of  exchange ;  and  (hewed,  that  the  defendain  the  cuftom  of 
eavc  a  note  fubfcribed  by  himfelf,  by  which  he  promifed  to  ?  n^^c!!!^ '       » 

,,,/«.,.'     ,^  TT  /»         r  S.  C.  Salk.  120.  K. 

pay   ■:  to  the  plamtifr  or  his  order.     Upon  non  aj/umpfst j^^c.  port  774.825. 

a  verdid  was  given  for  the  plaintift,  and  intijre  damages.  And  6  Moci.  29. 
it  was  moved  in  arreft  of  judgment,  that  this  note  was  not  a^^^  vide  3^4 
bill  of  exchange  within  the  cuftom  of  merchants,   and  there-    ""*  *^*  *^' 
fore  the  plaintiff,  having  declared  upon  it  as  fuch,  was  wrong;  Nor  is  a  pfomiflb^ 
but  that  the  proper  way  in  fuch  cafes  is  to  declare  upon  a  ry  »>«c  payable  tp 
general  indebitatus  ajfumpftt  for  money  lent,  and  the  note  ^if  it^-j  ti^e^e 
would  be  good  evidence  of  it.     But  it  wa^  argued  by  Sirof  mcneyknttD 
Bartholomew  Shower  the  laft  Michaelmas  term  for  the  plain- .?•  *^-  ^-  «cc.  xa. 
tiff,  that  this  note,  being  payable  to  the  plaintiff  or  his  ^^  '5?^;.     . 

7  t  Ml     r         ^    ~  '     -      i»         1        '^ ,       .      .  ^'^  here  mtire  da- 

order,  was  a  bill  of  exchange,  maimuch  as  by  it3  nature  ma^es  are  sciven  it 
it  was  negotiable;  and  that  diftinguiflies  it  /rom  a  note  cannot  be  imcnd- 
payable  to  J.  S.  or  bearer,  which  he  admitted  was  "o^  J^em*was  ^wi^*^ 
a  bill  of  exchange,  becaufe  it  is  not  aftignable  nor  in-refw^^of  Apalti!!* 

cular  c^'mt  in  the 
declaration,  unlefs  that  count  is  ixiTenfible.    S.  Cy  Salk.  xx9. 3^4. 

dorfable 


758  Eaftcr  Term  I.  Annae  rcgina, 

Cli»k»         dorfablc  by  the  intent  of  the  fubfcriber,  and  coniequentljr* 
MaiTtiv.       ^^^  negotiable,  and  therefore  it  cannot  be  a  bill  of  exchange^ 
becaufe  it  is  incident  to  the  nature  of  a  bill  of  exchange  to 
be  negotiable :  but  here  this  bill  is  negotiable,  for  if  it  had 
been   indorfed  payable  to  y.  N,  J.  N.  might  have  brought 
his  aiflion  upon  it  as  upon  a  bill  of  pcchange^  and  might  have 
declared  upon  the  cuftom  of  merchants*     Why  then  fliould 
.it  nat  be  before  fuch  indorfement  a  bill  of  exchange  to  the 
plaintiff  bimfelf ;  fince  the  defendant  by  his  fuMcription  has 
ihewn  his  intent,  to  be  liable  to  the  pa3rment  of  this  money 
to  the  plaintiff  or  his  order  $    and  fmce  he  ^ch  thereby 
agreed,  that  it  &all  be  ai&gnable  0?er,  which  is  by  confe- 
quence  that  it  (hall  be  a  bill  of  exchange,?    That  there  is  no 
difference  in  reafon,  between  a  note,  which  faith^  "  I  pro- 
^  mife  to  pay  to  J.  S»  or  order,    fefc,'*  and  a  note  which 
fiiith,  "  I  pray  you  to  pay  to  J*  S.  or  order,  W f,'*  they 
are    both  equally   negotiable;    and  to  make  Aich  a  note 
a  bill  of  exchange,  can  be  to  wrong  to  the  defendant,  be-- 
(g)  Ace. SaBc    caufe  he,  by  the  flgning  of  the  note,  has  (a)  made  himfelF 
'*5*  to  that  purpofe  a  merchant.     2  f^entr.  29a.  Sarsfield  v.  tVi^ 

ihrfyy  and  has  given  his  confent,  that  his  note  (hall  be  ne- 
gotiated, a^d  thereby  has  fubje£led  himfelf  to  the  law  of 
merchants^  Holt  chief  juftice  was  Mt^  mribus  agaiiA 
the  a<5lion  i  and  faid,  that  this  note  could  not  be  a  bill  of 
exchange^  That  the  maintaining  of  tbefe  adions  upon  fuch 
notes,  were  innovations  upon  the  rules  of  the  cOmm<Mi 
X  law;  and  that  it  amounted  to  the  fetting  up  a  new  fort  of  (pe- 

aalty,  unknown  to  the  common  law,  and  invented  '\x\  Lom-r 
bard-Jireety  which  attempted  in  thefe  matters  of  bills  of  ox- 
change  to  give  laws  to  Wefiminfier-^halL  That  the  continuing 
to  declare  upon  thefe  notes  upon  the  cuftom  of  merchants 
proceeded  from  obfHnacy  and  opinionativen^fe,  fmce  he  had 
always  exprefied  his  opinion  again(b  them>  and  (ince  there 
Vi'as  fp  eafy  a  method,  as  to  declare  upon  a  general  indebitatus 
cjfwn^t  for  money  lent,  i3'c.  As  to  the  cafe  of  Sarsfiildv^ 
fFttherfyy  he  faid,  he  was  not  fatisfied  with  the  judg- 
ment of  the  king's  bench,  and  that  he  advifed  the  bring- 
ing of  a  writ  of  error. 

GW^  juftice  faid,  that  he  did  not  remember,  it  had  ever 
been  adjudged,  that  a  note,  in  which  the  fubfcriber  promif- 
ed  to  pay,  &c.  to  y,  S.  or  bearer,  was  not  a  bill  of  exchange. 
That  the  bearer  could  not  fue  an  a<3ion  upon  fuch  a  note  in 
his  own  name,  is  without  doubt ;  and  fo  it  was  refblved  be- 
tween Horton  and  CoggSy  now  printed  in  3  Lev.  299.  but 
that  it  was  never  relblved,  that  the  party  himfelf  (to  whom 
fuch  note  was  payable)  could  not  have  an  adion  upon  the 
cuftom  of  merchants  upon  fuch  a  bill.  But  Holt  chief  juftice 
anfwered,  that  it  was  held  in  the  faid  cafe  of  Hortm  v.  Coggs^ 
that  fuch  a  note  was  not  a  bill  of  exchange  within  die  cuf- 
toms  of  merchants.  And  afterwards  in  this  Eajler  term  it 
was  moved  again>  and  the  court  continued  to  be  of  opinion 

againil 
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■gainft  theaSion.     Andthen  Mr.  Branihwaite  for  the  plain-      CtK«K» 
tiff  urged,  that  if  this  note  was  not  a  bill  of  exchange  within      MajTtim, 
the  cuftom  of  merchants,  then  the  promife  founded  upon  it 
was  void ;  and  then  it  could  not  be  intended,  that  any  da- 
mage was  given  by  the  jury  for  the  breach  of  it,  but  all  the  .  "^ 
damages  muft  be  intended  to  have  been  given  upon  the  ge- 
neral indehitatui  ajjumpfiu    Holt  chief  jufl[ice  faid,  that  would 
be  true,  if  it  had  been  void  by  reafon  of  its  being  infenfible ;  * 
but  this  matter  is  fenflble  enough,  though  not  fufficient  in 
law  to  raife  a  promife ;  and  therefore  one  cannot  intend,  but 
that  damages  were  given  for  it;  and  confequently  that  judg- 
iacnt  muft  be  arrefted.  And  judgment  was  given,  quod  quenns 
nil  capiat  per  HUaniy  Vc»  by  the  opinion  cf  the  whole  court. 

Potter  verf.  Pearfon* 

S.  C  Salk.  it9«    Holt  33. 

ERROR  upon  a  judgment  given  by  nihil didt  in  CL  B»^  cuftomifiat  a 
in  an  aftion  upon  the  cafe  upon  a  bill  of  ^^ch^mgej]^^*^^* 
span  the  cuftom  of  merchants,  inidiich  the  plaintilF declar-p^y  i^^ ^ amL 
cdtkat  there  was  a  cuftom  in  Lombn^  vSfr«  that  if  a  merchant  ther  or  his  order, 
figncd  a  note,  promifing  to  pay  to  J.  S.  or  his  or4er,  ^c.^^^}^?^t^ 
that  he  became  obliged  by  the  cuftom  lo  pay  it,  ^c.    And  J^^"* 
now  Mr.  Aherley  attempted  to  make  a  diftindion  between 
this  cafe  and  the  cafe  of  Qtrke  v.  Martin^  ante  757  j  be- 
caufe  that  in  the  iaid  cafe  of  derke  v.  Martin  the  cuftom 
was  laid  generally  to  be  between  ail  merchants,   l^c.    of 
which  the  court  will  take  notice,  and  confequently  will  take 
notice  that  there  is  not  any  fuch  cuftom}  but  in  this  cafe 
the  cuftoni  being  confined  to  the  merchants  in  London^  the 
court  cannot  take  any  other  notice  of  it  than  as  it  is  pleaded, 
the  which  being  ccMifefTed,  by  .permitting  judgment  to  pafs 
by  nihil  dicit^  muft  be  looked  upon  by  the  court  as  true;  apd 
it  not  being  void  nor  unreafoiiable,  the  judgment  ought  to 
he  affirmed.     Sed  nan  alhcatur^     For  per  curiam  it  is  a  void 
cuftom,    ftnce  it  binds  a  man  to  pay  money  without  any 
confideration.     For  the  rule  is,  ex  nuao  pa&o  non  oritur  a^io. 
And  therefore  the  judgment  was  reverfed. 

Meredith  verf.  Chute. 

S.  C.  S«]k,i5.  but  with  Come  difference.    7  Mod.  ia« 

IN  cafe  upon  ajfumplit  the  plaintiff  declared,  that  the  de- The  del*  very  oft 
fendant,  in  confideration  that  die  plaintiff  at  the  fp^cial  jJ^J^^y.^|?^^.^ 
rM|ueft  of  die  defendent  deliheraffit  to  the  defendant  quandam  to  pay^the'^deUv^ 
mnami  by  which  one  Hurjl  aflumed  to  pay  to  the  plaintiff*  a  rcr  money,  is  a 
buodred  guineas^  aflumed  to  pay  to  the  plaintilF,  ^c.  Upon  ^^^^^^*^«* 
fffff  affumpfit  pleaded,  verdi<a  for  the  plaintiff.  Ajid  now  Mr.  ^  ^  ^^^  ^* 
Gilbert  moved  an  arreft  of  judgment,  that  the  confideration  And  in  an  aftion 
.9f  chis  prpoiife  was  not  £0od>  fmce  it  did  not  appear,  that  ^^lereon, the  phin. 

•  tiff  need  not  prove 

upon  what  C^nilderation  the  note  was  made. 
HurJ 
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M^BkDiTH  Hurft^^vG  this  note  to  the  plaintiff  upon  any  good  confi- 
CavTs.  deration,  and  confequentty  the  faid  note  would  be  void,  and 
then  the  delivery  of  the  faid  note  by  the  plaintiff  to  the  de- 
fendant would  be  no  prejudice  to  the  plaintiff  nor  advantage 
'*  to  the  defendant*  But  it  was  refolved  {per  totam  curiam) 
tha^  this  was  a  good  confideration ;  for  though  no  confidera- 
tion  was  cxprefled  in  HurJVs  note,  yet  the  note  being  fub- 
fcribed  by  Hurjfy  was  good  evidence  of  a  debt  due  from 
Hurft  to  the  plaintiff;  and  therefore  the  delivery  of  the  evi- 
dence of  his  debt  to  the  defendant  at  his  requeft  was  a  good 
confideration  of  xlti^  affumpftt  of  the  defendant,  upon  v^ich 
this  adion  was  brought.  And  judgment  was  given  for  the 
plaintiff.  Note,  Mt  chief  jufticc  faid,  that  he  was  of  opi- 
nion upon  the  trial,  that  it  was  not  neceffary  for  the  plaintiff 
to  prove,  upon  what  confideration  the  note  of  Hurfl  was 
given,  the  defendant  having  admitted  it  to  have  been  given 
upon  good  confideration  by  his  promife. 

b!^rJ:97.  FeJtham  verf.  Cudworth. 

Noinftniment  'T^HE  plaintiff  fued  z  fcire  Jaclas  upon  a  judgment  of 
^^^snotdeli-  J[  ^I'ji  ijj.  recoveredf  by  him  as  executor  to  Thomas 
dceSu  R?  ace*  Feltham  in  an  aiftion  of  debt  brought  by  him  againft  the  de* 
port  V' 7.  ace  fendant.  The  defendant  at  the^  day  of  the  return  of  the  fe* 
%  BL  Com.  306.  cox\& fcire  facias  (which  as  well  as  the  fix^  fcire  facias  was  re- 
,  .       turned  nihiLt  ^c.  Jfolemniter  exa^us  venit  et  dictt  quod  ipfe  non 

ftrument  whicha  P^^'J^  dedicere  quin  praedi^us  the  plaintiff  executionem  de  deiitoi^ 
ftatute  direfts  to  fcf  r.  praediHis  verfus  eumfuber  terras  et  tenementabona  et  catalla 
he  n^  and  feal-  ipfij^s  the  defendant  levandis  habere  debeas^  ^edidem  the  defen-' 


dant  ulterius  dicit  quod  the  plaintiff  executionem  de  debitOy  i^fc. 


ed  Will  not  be  a 

deed,  unKsthe  ,.     .    /.  -  -      >    .#■    1  r      i  i    >  t  , 

aadireftsittobe  praediSits  fuper  perjonam,  of  the  defendant  habere  non  debet 
^eUvercd  alfo.  quia  dicit  quod per  a  certain  aS  of  parliament  made  8  ^  jw 
R.  ace  port  967.  ^.^^^^  ^^^  j^  ^^g  enaded  quod  liceret  et  licitumfwet  ad  et  pr^ 
Noinftrumcnt  duabus  tertiis  partibus  vel  pluribus  in  numero  et  .valore 
needbepladed  omnium  realium  creditorum  eorum  executoribus  adminijlra^ 
^Wd?  '*-^"''  ^*"*«^  guardianis  et  fiduciariis  et  aiiis  perfonis  authcri'- 
innature'toa'dwd.  ^^^^  P^^  '*^  ^"^  aliquem  edfrum  facer e  tale  agreeamentumfeu 
S.  C.  Com.  X  la. '  cotnpojitiones  qualia  putarent  apta  vel  rationabilia  cum  aliquibus 
R.  ace.  port  967.  debitorum  fujorunu  qui  exijientes  inhabiles  adfolvendum  tota  de^ 
xc^i'^^jiz.^'  ^'^^  y^^  fi^pfi^  fuhftraxerant  vel  abfcondtderant  ab  eorkm 
ufualibus  locis  commrantiae  fwe  fuerant  vel  devenerani  pri^ 
Theomimon  of  a  fonarii  pro  debito  ante  decimum  feptimum  Novemiris  1 690,  et 
profcrt  when  ne-    quod  quodlibet  tale  agretamef^um  vel compofitio  fa£fa  pro  aequali 

inforn«nly.  Qu?  R.  ace.  i  Sid.  308.  and  vide  4  Ann.  c.  16.  f.  i.  Ifaftatate  authorifesa 
certain  propor  ion  of  a  man's  creditors  to  make  a  compoiition  with  him,  and  declares  that  fuch 
compofirion  beinjr  made  for  the  equal  benefit  of  all  his  creditors  (hall  bind  all,  a  compofition  to  take 
a  certain  funn  in  the  pound  for  the  debts  due  to  fuch  of  the  creditors  as  (houM  fign  it,  is  a  eompo- 
fition  within  the  ftatpre  for  the  benefit  of  all  the  cred  tors,  and  all  of  them  will  be  entitled  to  it* 
Qu  ?  S.  C.  Com.  X  J 2.  If  a  (latute  be  made  in  favour  of  perfons  who  being  unable  to  pay  their 
deLts  fhould  abfcond,  *tis  fiifficient  for  a  man  who  would  iniift  upon  it  to  (hew  that  he  was  una- 
ble to  pay  his  debts  and  abfconded  j  he  need  not  add  that  he  abfconded  00  account  of  his  dehts* 
Vide  poft  Sic.  The  words  •*  ita  quod'*  when  applied  to  a  thing  to  be  done,  make  it  a  condition 
precedent.  S.C.  7  Mod.  10.  3Salk.  $9.  I  a.ttatute  direAs  that  a  compofition  byfome  of  a 
man's  creditors  fliall  hind  all,  fuch  Compofition  muft  be  abfolute  and  not  cooditionaL  S.  0* 
7  Mod.  10.  3  Salk.  59*    AodobUgatoryupoa  the  debtor.    $.C«  yMod.  10.    3Salk.  59* 
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hinefkid  omnium  creditorumtn  prdportione  ad  refpe^ha  dcblia      Feltwam 

fua  etfubfcntta  etfigiilata  per  fradUias  duas  Urtias  partes  vel    Cu d wij* th 

plurti  in  vahre  abfque  aiiquo  fecreto fraudulento  five  collaterali 

agreeamento  pro  aiiquo  ma} or i  advantagio  quam  in  eodem  r;t^r*^lfoncofthecon- 

jumforet  Minaret  et  cmcluderet  omnes  alios  creditores  executores  <^'^*<»«  of  an  agrce- 

admzuijtratores  guardtanos  et  jiduaarios  Juos  et  omnes  perjonasoi  the  panics  fha^ 

authorizatasvelclamantes  fub  ipfis  vel  aiiquo  eoriun  tamplenarie<^o  a  particular  ad 

Heffeaive  adomnio  inient'iones  etpropofita  quafi omnes  et  quilibet"^'^^^^,'^  ^J":!^^ ,, 

«-!•>.      r  ^  r  tr    'I  i   ^  r   -n         ^r  ^r  l   «»ni^  after  he  AouJd 

eorum  actualiter  facerent  juhjtriberent  et  jigi liar ent  facer etjub-  ^^  ^^^^^^^^  from 

fcriberet  etfigillaret  taliaagreeamentafive  compofitioncs^  then  he  his  iniprifomiicnt, 
fliewsalfothe  reft  of  the  ad,  which  indemnifies  executors,  J^^J^**^'*^*^  P*^*^- 
tni&ees,  i^c.  for  what  they  (hould  do  in  purfuance  of  thCihTtj^^l^JJ^^in^^ 
£udad;  and  the  provifo,  that  fuch  agreements  (hould  not  fon  when  the 
defeat  judgments,  faff,  fo  as  they  fliould  not  afFed  the  per-^ffj""^'*^*. 
fons  of  fuch  creditors,    ^c.  prout  per  eundem  a^um  inter^^^ ^^^^^^^ 
aliaplenius  liquet  et  apparet :    Then  the  defendant  further  7  Mod.  lo.  3  s^ 
feith,  that  he  at  and  before  the  feventeenth  of  November  ^9- 
1696,  was  indebted  to  the  feveral  perfons  hereafter  men-* 
tioned  in  the  feveral  real  debts  hereafter  fpeciiied,  viz,  (and 
then  he  particularifes  his  creditors  and  his  debts)  in  totofe 
attingentibus  ad  35,686/.  4f.  et  lod,  et  non  tt//r<7,  and  chat 
h^Jeparalibus  temper ibus  praediStis  vel  aiiquo^  tempore  inde  non. 
futt  indebitatus  alieui  alii  perfonae  five  perfonis  quibu/cunque  in. 
aliquadenariorumfiimmaquacunque^  quodque  ipfeadtuncnonfuit 
indebitatus  praeduiis  perfonis  fuperius  nominatisfeu  eorum  alieui 
in  aliqua  majori  vel  aha  denariorum  fumma  quam  ut  fuperius 
mntmatum  exiftity  quodque  ipfe  idem  the  defendant  praediSf is 
Jeparalibus  temporibus  ibidem  inhabilisjuit  adfi>lvendum  debita 
juapretdiBa  etficinbabilis  exijiens  ipfe  idem  the  defendant  antt 
fradi^um  deeimumfirptimum  diem  Novembris  1 696  apud  IVejU 
wonafierium  pradiiium  in  comitatu  pradiSio  fiipfiim  fubfiraxit 
et  abfcondidit  ab  ufuali  loco  ejus  commorationisy  eodemque  the  de^ 
ktmntjic  abfcondentefiibftraSioindebitato  etinbabili  ad  folven^ 
dum  debita  pree^£2a  exijUnte^  duee  tertr^e  partes  in  numero  et 
vabre  omnium  realium  creditotum  ipfius  the  defendant  pra^ 
^^orunxj  VIZ.    (and  then   he   particularizes  their    names)    • 
$ffavo  die  yauuarii  9  JVilL  3.  apud  JVeJlmoriaJlerium  pradic- 
turn  in  comitatu  preediSfoper  quoddamfiriptumper  eos  refpeSiive 
Juhfcriptum  etfigilLstum  gerens  datum  eifdem  die  et  anno  quoddam 
ogreeanuntum  et  compofitionem  cum   eodem  the  defendant  de 
fradiaii  debitis  per  eundem  the  defendant  ut  prafertur  debitos 
ficerunt  in  forma  fequenti^  vi%.  they  feverally  covenanted  and 
agreed  with  the  defendant,  quod  ipfi  acceptarent  reciferent  et 
coperent  of  the  defendant  duos  denarios  pro  qualibet  libra  quam 
ip(t  the  defendant  debuit  feparalibus  creditoribus  quifiriptum 
illudfubfcripferint  in  plena  exoneratione  etfatnfa£lionefeparaUum 
dtbitorum  etfummarum  monetae  quas  ipfe  the  defendant  debuit 
ipfis  feparalibus  creditoribus^  ita   quod  dues  tertia  partes   in 
numero  et  valore  omnium  realium  creditorum  prafati  the  de- 
fendant, ^c.  figillarent  et  fubjcriberent  fcripium  pradi^um^ 
it  ita  quod  duo   denarii  folvendi  pro  qualibet  libra  quam  ipfe 

the 
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FstTHAM  the  defendant  Muit  ipjis  praedUlis  credit^ribus  qui  fcripium 
*•  iUudfubfcripferint  in  manusfuasfoluti  e(jentpraedi£iisjftbaralibu5 

euDwo»Tii,  ^reditmribus  veliorumfeparalibus executoribus  adtmnijtratoribus 
^Vil  affignatis  infra  terminumfive  fpatium  quinque  annorum 
proxtme  pojl  tale  tempos  quale  duaeUrtiae  partes  in  numero  et 
valore  omnium  reaUum  creditarum  praedi^i  the  defendant,  £^r. 
fiibfcriberent  fcriptum  praediSum  etproximepoji  tale  tempus 
quale  ipfe  the  defendant  ejjit  aSiualiter  exoneratus  de  Jus 
imprifonamento  per  unum  judicium  mode  et  forma  pr9Ut  in  a£iu 
praedi^o  et  in  fcripto  praedi^o  mentionatum  ejl^  prout  per 
fcriptum  illudplenius  liquet  et  apparet :  then  he  avers,  mat 
this  compofition  was  made  for  the  equal  benefit  of  all  hia 
creditors  in  proportion  to  their  debts  without  any  fraud, 
bfc.  and  that  the  plaintiff  had  notice  thereof  die  day  and 
place  aibre&id,  and  was  requefted  to  llgn  it,  but  that  he  re- 
fufed,  CsTf.  et  hoc  paratus  ejl  verificare^  unde  petit  judicium fi 
the  plaintiff  executionem  fuam  praedi^am  verfus  perjonam  of 
the  defendant  habere  debeat^  &c.  The  pfaintin  oemurred 
generally,  and  the  defendant  joined  in  demurrer. 

And  this  cafe  was  argued  feveral  times  at  the  bar  by  Mr. 
Deey  Mr.  Broderick^  at^  Mr.  Robert  Eyre^  for  the  plamtiff ; 
and  by  Sir  Bartholomew  Showery  Mr.  dwperj  Mr.  Raymond^ 
and  Mr.  Mountague^  for  the  defendant.  And  the  firft  ex- 
ception that  was  taken  by  the  plaintiff's  counfel  to  this  plea 
was,  that  the  defendant  has  pleaded  this  compofition  t<» 
have  been  made  per  quoddamjcriptum  of  the  creditors  fub- 
,  fcribed  and  fealed  by  tHem,  which  is  in  judgment  of  law  a 

deed,  as  when  one  declares  upon  a  bond,  one  fays  that  the 
defendant  perfiriptum  obligatoriumjigillofuo  Rgiliatum^  ^c. 
and  then  the  defendant  fhould  have  pleaded  it  with  ^trofert 
in  curia  \  for  all  deeds  made  to  the  defendant  himfelf,  and 
pleaded  by  him,  ou^ht  to  be  pleaded  with  a  profert  in  curia  ; 
and  therefore  in  this  cafe  for  want  of  pleading  this  deed  of 
compofition  with  a  profert  in  orfi^the  plea  is  iU.- 

Againfl  which  it  was  argued  by  the  counfel  for  the  de* 
fendant,  that  admitting,  that  this  compofition  ought  to  have 
been  pleaded  with  a  prtfert  in  curia  \  yet  that  fuch  omiffion 
%vas  only  matter  of  form,  of  which  the  plaintiff  could  not 
take  advantage  upon  a  general  demurrer.  Cro.  EHz.  217. 
,  Fauny  v.  Jplen,  But  the  court  did  not  give  any  opinion 
upon  that.  But  fee  lo  Ch.  94.  *.  Dr.  L^eld'scsik.  Cro. 
Ja.  32.  Dawbeney  v.  Bannifter  292.  Purfrey  v.  Grime  360. 
Rolls  y.  Boubing  and  Roberts^  that  the  want  of  pleading  a 
deed  with  tl  profert  in  curia^  where  it  ought  to  be,  is  matter 
of  fubflance.  Then  it  was  further  argued  by  the  defend- 
ant's counfel,  that  this  compofition  was  not  a  deed,  nor  is 
it  requifite  that  it  (hould  be  by  deed ;  for  the  ziSt  of  parlia- 
ment fays,  that  they   by  writing  figned  and  (fealed,   ^c. 

which 
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which  docs  not  <Icfcribc  a  deed,  for  a  delivery  is  eflentially  Tilth  am 
requifite  to  the  making  of  a  deed:  and  then  it  not  being  a  cuowoaxK 
deed,  there  is  no  need  to  plead  it  with  a  profert  in  curia^  no 
more  than  an  award.  And  as  to  the  cafe  cited  of  the  de- 
claration upon  a  bond,  that  there  it  is  only  faid,  perfcriptum 
dligatoriumjigilk^gillatumy  and  yet  that  is  looked  upon  as  a 
deed,  and  always  pleaded  with  a  profert  in  curia  \  it  was 
anfwered,  that  it  is  partly  by  the  courfe  of  the  court,  that 
fuch  declaration  is  held  good  to  defcribe  a  bond,  without 
(hewing  the  delivery,  and  partly  by  reafon  of  the  word 
AUgatorium  \  but  that  an  appointment  in  an  aft  of  parlia- 
ment^ will,  power,  l^c.  to  do  a  thing  by  writing  fcaled, 
flull  never  be  conftrued  by  law,  to  be  en  appointment  to 
do  it  by  deed,  for  want  of  an  appointment  that  it  fhall  be 
deliver^  the  delivery  being  of  the  eflence  of  a  deed.  And 
dierefore  diey  concluded  the  plea  good  notwithftanding  this 
excq)tion.  And  of  this  opinion  was  the  whole  court  for 
the  reaion  laft  mentioned,  and  over*ruled  the  exception. 

2.  A  fecond  exception  taken  by  the  plaintiff's  counfel 
was,  diat  the  ad,  as  jt  is  pleaded,  is  that  every  compofition 
made  for  the  equal  benefit  of  all  the  creditors  in  proportion 
to  their  refpeftive  debts,  and  fubfcribed  and  fignedbytwo 
third  parts  in  number  and  value,  ihall  bind,  l^c.  then  this 
compofition  pleaded  in  the  defendant's  plea  does  not  appear 
to  be  made  for  the  equal  benefit  of  all  the  creditors  j  for  it 
is  pleaded  to  have  been  made  by  two  thirds  in  number  and 
value,  and  that  they  agreed  to  accept  two  pbnce  for  every 
pound  due  to  themfelves  ;  fo  that  it  was  made  for  their  be- 
nefit only,  and  not  for  the  benefit  of  the  other  creditors  ; 
and  confequendy  the  compofition  is  not  fuch  as  will  oblige 
the  other  creditors  by  the  act  of  parliament. 

To  which  it  was  anfwered  by  the  defendant's  counfel,  ^ 

that  this  .compofition  was  for  the  equal  benefit  of  the  two 
third  parts,  fa^f.  and  made  by  them,  and  then  their  aft  will 
obUge  the  reft,  and  they  alfo  might  have  taken  advantage  of 
the  compofition,  and  mi^ht  have  demanded  the  two  pence 
for  every  pound  of  their  debts,  as  well  as  the  fubfcribers, 
and  fo  in  eneft  and  by  the  law  it  is  a  compofition  for  the 
equal  benefit  of  all  the  creditors.  Befides,  that  the  defen- 
dant has  averred  exprefsly,  that  this  was  a  compofition  for 
the  equal  benefit  of  aU  the  creditors,  which  the  plaintiff  has  • 

not  denied,  but  has  admitted  by  his  demurrer.  And  Holt 
chief  juftice  fecracd  to  be  ftrongly  of  opinion,  that  this  com- 
pofition was  for  the  equal  benefit  of  all  the  creditors  j  but  to 
that  he  did  not  give  a  pofitive  opinion. 

Vol.  H.  C  34  A. 
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tzLTHAU  J.  A  third  exception  taken  by  the  plaintifF^s  counfel  was 

C  Dw  M  ^'^^  ^^^^  ^^  cixtended  only  to  perfons  who  were  imprifoned, 
or  abfconded  for  debt  before  the  feventeenth  of  Novemberj 
&c.  but  the  defendant  ha^  not  (hewn  that  he  abfconded  for 
debt  y  for  he  has  faid  only,  after  (hewing  of  his  debts,  that 
he  was  unable  to  pay  his  debts,  etftc  inhabilh  exiftens  he  ab- 
fconded, yr.  etftc  abfcondente  Indehitato  et  inbabili  adhlven- 
dum  debita  fua  praedt6la  exlJtenU^  two  thirds,  ^c.  Now  it 
may  be,  that  though  he  was  unable  to  pay  his  debts,  yet 
he  did  not  abfcond  for  the  faid  reafon,  but  for  the  commi(^ 
fionoffome  crime,  as  treafon,  ^c.  and  then  he 'will  not  be 
within  the  intent  or  benefit  of  the  faidaft.  And  Mr.  Robert 
Eyre  cited  a  cafe  fome  years  ago,  where  fuch  a  plea  was  ad- 
judged ill  for  this  exception.  And  of  that  opinion  the  court 
feemed  ftrongly  to  be ;  but  afterwards  upon  reading  of  the 
aft,  and  urging,  that  this  plea  was  pleaded  in  the  very 
tvords  of  the  aft,,  and  that  the  defendant  had  no  need  but 
to  purfue  the  words  of  the  aft  of  parliament,  the  court 
feezed  to  change  their  opinion  i  but  they  did  not  determine 
this  point. 

4.  The  fourth  exception  taken  by  the  plaintiff's  counfel, 
and  upon  which  they  principally  relied,  was  that  this  com- 
pofition  pkaded  by  the  defendant  was  not  any  compofition. 
at  all  within  the  meaning  pf  the  aft,  becau(e  it  does  not 
appear,  that  the  defendant  would  be  at  any  time  obliged  to 
perform  it,  viz,  by  payment  of  the  two  pence  in  the  pounds 
&ff.  forafmuch  as  the  compofition  is,  that  the  two  pence 
(hould  be  paid  within  five  years  after  two  thirds  part  of  the 
creditors  had  fubfcribed,  and  the  defendant  was  difcharged 
cut  of  prifon  according  to  the  form  prefcribed  by  the  aft  ; 
and  it  does  not  appear  in  all  the  plea,  that  the  defendant 
was  in  prifon  :  and  perhaps  the  defendant  was  not  in  pri- 
foni  and  then  he  cannot  be  difcharged  out  of  it,  and  con* 
fequently  the  two  pence  will  never  be  payable*  Befides 
which,  they  urged,  that  the  payment  of  the  two  pence  was 
^  condition  precedent  to  the  compofition,  fo  that  before  the 
performance  of  it  the  compofition  was  not  to  arife  ;  then 
it  not  appearing,  that  this  condition  precedent  was  po(!ibJe 
to  be  performed,  the  compofition  can  never  take  effeft. 

To  which  it  was  anfwered  by  the  defendant's  counfe?. 
I.  That  the  words  of  the  aft  were  general,  of  any  com- 
pofition, and  therefore  that  two  thirds  of  the  creditoES  in 
number  and  value  had  authority,  to  make  any  agreement 
or  compofition  whatfoever ;  be  it  conditional,  or  with  li- 
mitation, or  be  it  to  take  effeft  immediately  or  forty  years 
hence.  And  Sir  Bartholomnv  Shower  urged,  that  if  they 
releafed  their  whole  dcbt$>,  Cffr.  that  would  bind  the  other 
third  of  the  creditors.  That  in  this  cafe  this  was  a  com^ 
pofition,  and  fublcribed  and  figned  by  two  thirds  of  the^ 

crcditorj^ 
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creditors,  fcfr.  and  therefore  that  it  would  bind  the  plain*  ^iIth/.m 
tiff;  and  he  will  have  his  remedy  for  the  money  due  to  cudworth. 
him,  when  it  becomes  due :  or  if  it  never  becomes  due^ 
it  will  be  the  fame  thing  ;  becaufe  he  will  be  in  as  good  a 
condition  as  the  other  fubfcribing  creditors,  to  whom  the 
ad  has  given  power  to  bind  all  the  creditors.  2.  They 
urged,  that  this  ita  quod  could  not  be  a  condition  prece- 
dent, but  if  it  were  a  condition,  it  would  'be  (ubfoqu-nt  5 
and  then  if  it  were  impoffible  to  be  performed,  the  com- 
pofition  would  be  abfolutc.  But  if  it  was  poflibic  to  be 
performed,  and  was  not  performed,  that  ought  to  be  ftiewn 
on  the  part  of  the  plaintifF.  And  for  this  purpofe  7  Co,  9. 
VghireeTs  cafe.  Cro.  Eliz.  219.  l  Leorif  229.  Jt*m:f?gs 
v.GffWir,  fPlncL  10'^,  Coopei'W.  Eo!^ar,  fF.  "Yones  fi(). 
I  R&U.  Ahr.  415.  pL  12.  Spring  v.  Caefar.  3  Lev.  132* 
Edwards  v-  Hammond,  3.  They  Urged,  that  if  this  ita 
quod  were  adjudged  to  make  a  condition  precedent,  yet  the 
performance  of  it  is  not  neceflary  to  be  (hewn  in  this  cafe, 
becaufe  the  defendant  has  five  years  to  perform  it  after  his 
difcharge  out  of  prifon  ;  *  multo  fortiori  he  has  five  years 
from  the  making  of  the  compofition  ;  but  here  it  appear?!^ 
that  five. years  are  not  yet  elapfed  fmce  the  compofition 
made;  for  the  compofition  was  made  the  eighth  ^ijanua* 
ry  1697,  and  therefore  at  this  time  there  is  no  need  to 
fccw  it  performed,  fince  by  the  agreement,  which  appear^ 
to  the  court,  he  has  a  longer  time  to  perform  it.  4.  They 
urged,  that  this  bar  was  good  to  a  common  intent ;  ancl 
therefore  if  the  defendant  was  not  in  prifon,  that  ought  to 
be  (hewn  on  the  part  of  the  plaintifF.  And  for  that  Croi 
Car.  6,  195.  2  Buiftr.  205.  Savilh  ill.  I  Saund.  298. 
were  cited  :  that  the  true  notion  of  a  common  intendment 
is  as  much  as  to  fay,  that  foraething  in  ftriftnefs  is  omitted j 
which  the  court  will  fupply  by  their  intendment ;  which  if 
the  court  will  do  here  (admitting  that  the  defendant  ought 
to  have  (hewn  that  he  was  in  prifon)  the  plea  will  be  goodj 
and  the  compofition  performable.  Sed  non  allocatur i  Tor 
{per  iotam  curiam)  this  is  no  compofition  within  the  aft; 
becaufe  it  may  happen, , that  the  defendant  ^(hall  never  be 
obliged  to  perform  it.  For  the  agreement  is  to  pay  tw<» 
pence  in  the  pound,  ita  quod  it  be  paid  within  five  years  next 
after,  l£c.  wliich  makes  this  clrcumftance  of  time,  when 
the  money  (hall  be  paid,  a  condition  precedent  to  the  com-* 
pofition;  fo  that  if  that  be  never  performed,  there  will  be 
no  conlpofition«  An  agreement  and  compofition  within 
the  aft  rauft  be  intended  a  final  agreement,  fiich  as  the  de- 
fendant (hdl  be  bound  to,  and  from  which  he  cannot 
varyfc  Therefore  until  the  money  be  paid  in  this  cafe,  this 
here  will  not  be  a  compofition  J  for  if  the  money  be  not 
paid  within  the ^ five  years,  the  defendant  will  be  at  large 
from  his  agreement,  and  not  obliged  to  pay  the  two-pence 
at  all*    And  Holt  chief  juftice  (who  pronounced  the  opinion 
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Fit  THAM  of  the  court)  faid,  that  altho'  ita  quod  is  held  in  Littleton j  t« 
Cur-woiTH.  "^^^^  ^  condition  fubfcquent;  yet  that  is  in  cafe  of  cftates 
executed,  but  it  is  otherwife  in  cafe  of  things  executory. 
As  if  A,  fliall  covenant  to  convey  his  lands  to  A  ita  qu^d 
10/.  be  piid  to  A.  before  Michaelmas  \  the  payment  of  the 
money  is  a  condition  precedent  to  the  conveyance  of  the 
inndi.  i  and  he  is  not  obliged  to  perform  his  agreement,  uii- 
Iffs  toe  10/.  be  paid  at  the  time  appointed.  In  this  cafe 
the  uft  intended,  that  it  fhould  be  a  complete  agreement, 
and  that  it  fhoiild  not  depend  upon  any  contingency ;  but  in 
fhi\  cafe  the  compofition  is  ftill  wone,  for  this  here  is  a 
condition  precedent  impoffible  ;  for  it  does  not  appear,  that 
the  defendant  was  in  prifon,  vffr.  and  the  court  cannot  in- 
tend it,  for  there  is  nothing  in  the  plea,  that  can  lead  us 
to  fuch  intendment.  Now  if  a  condition  precedent  be  im- 
poflible;  the  eftate,  intereft,  or  agreement,  cannot  rife: 
but  a  condition  fubfequcnt  is  of  another  consideration  »  for 
if  the  agreement  had  been,  that  the  two  pence  (hould  be 
paid  within  the  five  years  y  that  had  been  only  in  nature  of  a 
defvafancc  of  the  agreement,  and  well  enough.  But  it  is  other- 
wife  now,  this  being  a  condition  precedent  impoffible.  And 
for  thisreafon  judgment  was  given  for  the  plaintiff. 

Wright  verf.  Crump. 

S.  C.  Salk.  201.  7  Mod.  i. 
The  king's  bench  A  Motion  was  made  for  an  attachment  againft  Ro^e  an 
will  grant  an  at-  ^-^  attorney,  fteward  of  a  court  in  Norfolk^  for  having 
ircSgeof^nin.  mifdemeaned  himfelf  in  a  trial  before  him  between  thefe 
fcriorcourt  for  parties.  And  Holt  chief  juftice  upon  this  motion  cited  a  cafe, 
mifcondua.  ^q  ^ave  been  adjudged  in  B.  R.  when  Hyde  was  chief  juftice, 

'Tismifconduftto^Jtc^J  ^^^^'  39"'  'which  was  thus.  The  mayor  of  Hereford 
fit  as  judge  in  a  claimed  a  title  to  a  houfe  in  Hereford^  and  in  order  to  recover 
caufe  in  which  he  j^  he  made  a  leafe  of  it  to  J,  S,  to  the  end  that  he  (hould  fue 
IS  party.  an  ejeftment,  which  J,  S,  did  accordingly  irl  the  mayor's 

Vide  12  Mod.  court  in  Here/ordy  and  fo  the  mayor  in  efteft  was  judge  in 
687,  6SS.  his  own  caufe,  and  he  gave  judgment  for  his  lefllee,  and  exe- 

cution was  fued  there  by  him ;  and  upon  comfdaint  of  this 
matter  in  B.  R»  the  court  here  granted  an  attachment,  and 
committed  the  mayor  for  thefe  proceedings. 

Odes  verf.  Dr.  Woodward. 

S.  C.  Salk.  87.  3.    Salk.  116.    Holt  401. 
A  warrant  of  at-  TX /TR.  ferieant  //^<;^^r  moved  that  the  examination  of  the 

tomey to coi^ftrfs  a    IW/II  -•'    .  ^     ^.     .  1  •    n     .1        , 


SenV^nm  iVl  regularity  of  a  judgment  entered  up  againft  the  de^ 
be  revoked,  s.  c.  fendant,  late  prolocutor  of  the  convocation,  might  be  re- 
7  Mod.  93.    At  fgrred  to  Mr.  CiarJte  ;  becaufe  he   faid,  that  the  defendant 

leaft  it  is  not  i&u-  «      «« 

ally  revoked  by  the  death  of  the  party  who  gave  it.  S.  C.  7  Mod.  93.  R.  ace.  Str.  88».  3  P. 
Wms.  398.  SevHlc  V.  Wiltfliirc.  z  Barnes  2 12.  Str.  108.  cont.  i  Ycnt.  3 10.  and  vide  Str.  7 1 S, 
108  J.  A  judgment  may  be  figned  after  the  death  of  the  party  againft  whom  it  is  figned,  if  it  cstrk 
be  looked  upon  as  a  judgment  of  a  time  when  he  was  alive.  S.  C.  7  Mod.  93.  R.  ace  Str.  108  1. 
a  Barnes  212.  2nd  v.dc  17  Car.  2.  c.  8.  ante  244.  A  judgment  figned  in  vacation  is  todkaJ  upoo 
Is  a  Judgment  of  the  preceding  term.  S.  C.  7  Mod.  2.  93.  R.  ace.  2  Dames  212.  Northerri 
v.  Oliver.  2  Barnes  205.  Fawkcs  v,  Atkinfon.  2  Barnes  209.  A  judgment  roU  ought,  to  be 
carried  in  before  the  eflbign  day  of  the  term  fucceeding  that  inwiuch  the  judgment  wa»  given.  IC 
k  m  not,  the  court  may  prevent  ihe  party  frgm^GjnryinjE  it  in  afterward*. 

gave 
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gare  the  {daintiflfa  warrant  of  attorney,  to  enter  a  judgment         Odes 

againft  him  for Istft  Hilary  term ;   that  the  plain-  .  ^     ""' 

tiff  did  not  proceed'  upon  it  in  the  term;  that  after  the  end        ^  "^^* 

of  die  term  Dr.  fVoodward  died  ;    and,  that  after  his  death 

thft  plaintiff  entred  this  judgment  againft   him,  which ^was 

enroneous.     But //«//  chief  juftice  faid,  that  the  entry  will 

be  as  of  the  laft  term,  and  fo  before  the  defendant's  death, 

and  confequently  not  erroneous  ;  and  that  fuch  entry  was 

not  irregular^  but  agreeable  to  the  conftant  practice  of  the 

court.    But  upon  the  ferjeant's  importunity^  they  granted  a 

reference,  i^c.  but  refufed  to  ftay  the  proceedings.     And 

they  told  the  feijeant,  that  if  that  was  all  the  irregularity, 

be  would  get  nothing  by  his  reference.     Poft,  849* 

Lumley  verf.  Quarec. 

S.  a  But  no  judgment.    7  Mod.  9.  dtfierently  reported  Salk.  xox.  Holt  8S« 

THE  plaintiff  brought  an  aftion  of  trover  againft  the  Defendant  (hafl not 
defendant  in  the  Poultry  compter  in  London  for  goods  be  excufcd  from 
of  a  great  value.      The  defendant  removed  the  caufe  by  J'^jjjf  ^  [P*^^^«^^^ 
kaheas  corpus   into  the  king's  bench,  and  he   moved  there,  tiut'thcal^onu"' 
to  be  difcharged  upon  common  bail  \  becaufe  he  feized  thefc  brought  for  feme 
goods  as  judge  of  the  admiralty  in  Penjihania^  they  being  [^JJ^JIJcM*'^  **'"* 
condemned  there  by  fentencej  and  the  laid  fentence  affirmed  chy/"  ^^**  "^*" 
hereupon  appeal  by  Sir  Charles  Hedges.   The  plaintiff  made 
dffidavit  of  the  value  of  the  goods  to  be  lOoo/.  And  per  Holt 
chief  juftice  the  praSice  is^  that  if  the  plaintiff  does  not 
ihew  bis  caufe  of  a&ion  upon  fummons,  the  defendant  fhall    . 
be  difcharged  upon  common  bail,  notwith^anding  that  the 
.  caufe  is  removed  from  an  inferior  court.     Now  here  the  de- 
fendant, having  a£led  as  judge,  is  {a)  not  liable  to  an  adrion.  (a) vide  ante  454. 
But  bsil  was  ordered  to  be  put  in  for  500/.  becaufe  if  the  and  th«c«fc8  Uiere 
defendant  aded  as  a  judge,  he  will  be  out  of  danger  of  any  ^^^^ 
action;  but  if  he  did  not  aft  as  a  judge,  then  it  is  very  rea- 
Ibiuble  that  fpecial  bail  {hould  be  put  in. 

Regina  verj.  Taylor. 

AN  indiSment  was  found  at  the  feffioJis  of  the  peace  of  An  indiamem  up. 
tht  corporation  of  IVells  in  Somerfetjhire  againif  the  de-  on  5  EUz.  c  4.  for 
fcndant,  for  havine  ufed  a  trade,  not  having  fervcd  as   an  ^^^^^^^^^f  » trad© 

?--c>  All'  ^         1-  .1      w.thout  having 

apprentice  for  fcven  years.      And  being  moved  into  the  ^.^v^^j  ^^  ^p^rtn- 
ting's  bench  by  certiorfiri^  it  vwis  quafhed,  becaufe  die  juf-  tjct-fliip  cannot  U 
ticesat  fuch  feiSons  have  not  jurlfdi<Stion  to  take  fuch  in-  premrcd  atthc 
diamcnts,  for  the  ftatutc  doth  not  give  them  jurifdidion,  ^^'^^^  ''I'^com. 
aaJjuftice«  of  peace  have  no  jurifdi^^ion  butby  fome  Itatute,  pcft  /o-^s/and  ' 

vide  <  rliz.  f.  c.  4 
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^     ^  Ke5;ina  verf.  Ford  &  al'.* 

Where  a  ftatute  i}"©  R  D  and  the  other  defendants  were  convift  of  decr- 
r^""- nnl'  ^^on*'  ft^aling  by  juftices  of  peace  according  to  th-  late  a£t,of 
cl/'vi'f^.on^Ky  a  parliament,  3  //'.  b"  M.  c,  10.  And  the  convictions,  be- 
iuflicc  for  ap  til'-  uyr  rur.oyed  into  the  king's  bench  by  certiorari^  were  there 
*rr,'  fTVi' ^^^*  confiHTied.  And  after  the  confirmation,  and  before  cxecu- 
v.idS/awanTnt"  ^  *^"  awarded,  the  perfon,  who  was  as  well  the  informer  as" 
ivonfuchjui^jce,  the  owner  of  the  deer,  died  ;  and  his  wife,  being  his  admi- 
**?l^'i5^*^^Tk  "*^'*^^''^'^>  fuggefted  his  death  upon  the  roll,  and  that  fhe 
I  •  1  t.ora'i^  and  ^^^^  adminiftratrix,  and  upon  that  fucd  a  levari  facias  upon 
.  t  con  T '  cd,  a  the  faid  couvi£Hons  confirmed  as  aforefaid,  to  levy  the  pe- 
,c.as  maybe  nalties;  which  were  levied  accordingly  by  the  fheriffj  and 
I  i  thrp<^aiw.^'  diftributcd  as  the  ftatute  dircil?.  And  now  Mr.  ATm^moved, 
that  this  execution  Ciould  befetafide  as  irregularly  obtained. 
Execution  cannot  j.  Bcipaufe  a  levari  facias  does  not  lie.  2.  Becaufe  the  exc- 
meJIn^cd^om^by  <^w^*o"  ^ught  nd  to  have  been  fued  by  the  adminiftratrix 
one  who  was  not  without  2l  fc  ire  facia  Sy  iyc.  But  as  to  the  firft  objeflion,  the 
party  to  it.  whole  court  held,  that  vl  levari  facias  well  lay.     But  they 

held,  that  this  execution  was  irregular ;  becaufe  in  no  cafe 
where  the  parties  to  the  judgment  are  changed  ought  exe- 
cution to  be  fucd  by  any  other  without  a  fcire  facias.  Where- 
upon reftitution  was  granted  of  the  money  levied. 

Attorney  jencral         Memorandum,  That  the  frfl  day  of  June  ly  02.     Edward 

amdfolicitorgcne-  ^orthey  ^tt/'n-,  attorwy  general  tn  the  late  king^  /7»rf  Simon 

^'  Harcourr  ^V/6^  Inner  Temple  efquirc^  received  commijfions  ta 

he^  attorney  general  and f elicit  or  general  to  the  queen^  and  were 

fworn  the  fauie  day  htfore  the  lord  keeper  of  the  great  jml^  ami 

afttrwards  vjere    knighted  hy  the  queen.     Sir  John  HawlcF, 

late  fj/ic Iter  general  to  the  deceafcd  king^  received  notice  of  his 

removal foiiie  days  before, 

juripe  for  life  de-        Memorandum,  5T>^/ Thurfday /*r  /2>//;7^  (?/*  June,  1702. 
termlncd  by  \h^.     Sir  John  Turtcn   k?nght^  jujlice  of  the  kiiig*^  btnch^  and  Sir 


30,  a.  Mujt  pi.       that  they  would  receive  their  {iipcriedc'ds  zvithin  two  or  three 

I  Inft^Vs^Cro.     ^^^^y^  ^fi^^ '  ^'^'^  therefore  he  referred  it  to  their  difcretion^  whe- 

<:ar.  1*.  2."Bro.  Pat.  ther  they  vjouldcome  to  Wcftminfter-hr.ll  f:r  fo  Jhcrt  a  time. 

S9.  Fitzh.  p-ant.     And  upon  receipt  of  the  fed d  letters  th^y  did  not  come  to  the  halL 

3i.4£d\v.4.44.    ylfid  cfter^^vards  071  I'ucfday  the  ninth  of  June  they  received 

/Ai^/V  fuperfedeas's.     jJndfo  they  determined  a  queflion   againjl 

their  interejl^  viz.  that  a  patent  to  he  judge  quamdiu  fc  bene 

geiTerint,  4^c.  dctcrmir.ed  hy  the  dcmife  ofthekingy  tf  which 

}nany  dciihied* 

Memorandum. 
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Memoranduni,  That  in  this  Trinity  term  the  queen  gavs       Re  gin  a 
iireHiom  for  renewal  of  the  judges  patents^  and  for  Jupply  of    YotL\^'u  ai' 
the  vacancies^  and  accordingly  they  all  received  Hew  patents-^  ex- 
<epting  Holt  chief  juftice  de  B*  R.  who  had  received  his  writ 
as  aforefaid,     And  Mr,  Price  and  Mr,  ferjeant  Smith  were  Jm^z^  made- 
made  judges  injlead  of  Sir  John  Turton  and  Sir  Henry  Hatfell 
lately  removed.     Jnd  Mr.  Robert  Price  not  being  afcrjeant\  fndB^p,Z^' 
Sir  Thomas  Powys  and  he  received  writs  to  beferjeants.     And  made  fcrjcanu.    v 
esccorSngly  Tuefday  the  twenty-third  ofjxmt  they  appeared  in 
ebanceryy  and  took  the  oaths  of  ferjeant  s  ;  and  afterwards  they 
were  coifed  in  the  treafury  of  ihe  common  pleas  ;    and  being 
robed  in  their  party-coloured  robeSj  were  brought  to  the  bar  of 
the  common  pleasj  and  counted  9  and  gave  rings^  of  which  the 
infcription  was^  Reginaet  lege  gaudet  Britannia;  and  after- 
wards they  made  a  treat  in  Lincolns-inn-hall,    where  the 
greateft  part  ofthejudgesy  &c.  were  prefent^^  andfonuofthe 
nobility.     Note,  ^'at  at  fitji  was  ingraved  Deo  et  Reginae 
in  the  motto  of  the  rings  ;  which  not  being  approved  of  by  the 
lord  keeper  of  the  great  fealy  he  gave  diretlion^  that  it  jhould 
he  altered^  which  was  done  accordingly.     The  next  day^  be- 
ing thefeajl  of  St,  John  Baptift,  the  judges  weie  [worn  in 
the  morning  (except  Mr,  Baron  Price,  who  was  notfworn  till 
night,  to  the  end  to  havt  preferved  the  feniority  for  Mr,  ferjeant 
Smith  then  about  his  return  from  Ireland)   at  the  houfe  of  the 
lord  keeper  of  the  gnat  fealy  viz.  Sir  John  Powell  (formerly 
a  jujiicejf  the  common  pleas)   Sir  Littleton  Powys  and  Sir 
Henry  Gould  juflices  of  the  queen* s  bench ;    Sir  Thomas 
Trevor  chief  jujlice^  Sir  Edward  Nevill,    Sir  John  Blen- 
cowe,  and  Robert  Tracy  ef quire  (formerly  a  baron  of  the  ex- 
chequer) juftices  of  the  common  pleas  y  and  5/V  Edward  Wood, 
^'ir  Thomas  Bury,    Robert  Price  efquire-^  barons  of  the  ex- 
chequer.     Serjeant  Smith  wasnotfivorn  then^  notbeing  return- 
ed from  Ireland,  but  hewasfworn  before  the  circuit. 

Memorandum,  That  the  fanie  twenty-fourth  of  June  Sir 
TTwmas  Powys  knight^  ferjeant  at  law,  and  Mr,  ferjeant 
Birch,  were  Jworn  fenior  queen's  ferjeants^  by  which  they 
have  precedence  of  the  attorney  andfolicitor  general.  And  at 
tb^fame  time  Mr,  recorder  Lovell,  Sir  JohnDarnall  knight^ 
5ir  Jofeph  Jekyll  knight y  and  ferjeant  Hooper,  were  fivorn 
queeiC s  ferjeanty  having  received  their  patents  before. 

Memorandum,  That  the  fame  tiuenty-fourth  of  June  Sir 
William  Whichcote,  knighty  John  Conyers  efquircy  and 
William  Cowper  efquirey  tverefwjrn  queen'' s  cou>:J}ly  having 
received  their  patents  before. 

Note, 
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RstffNA  Note,   Hjat  by  tbele  alterations  Jerjeant  Bond,  ferjeant 

Foi© '&«!••     V^ o^2X\^  Jtrjeant   Philips^  ferjeant  Hutchins,    and  ferjeant 
Whitacre,  Jerjeants  to  the  deceafed  king,  were  left  out  from 
'  being  queen  s  ferjeants ;  and  5ir  Nathaniel  Powell, 

Aglionbjr  efquirey  and  William  Clerk  efquire^  were  left  out 
*  from  being  queen* s  counfel^  they  having  all  been  counfel  to  tbt 
deceafed  hing^ 

Serjeant  Hook  was  remAedfrom  beinz  a  WeUh  judge^  and 
Mr*  Ved&eyfucceeded  bimas  chief  \  andmzrvazAukv  Gwynne 
ifquire  fucceeded  Mr,  Peafley.  And  Charles  Cox  ejquirefuc^ 
ceeded  Mr.  baron  Price  in  his  place  of  Wclfli  judge.  The  other 
VI clSh  judges  had  their  commfftons  renewed^  except  Yt2X^\s 
Floyd  efquirei'who  was  afterwards  removed^  andfiuceeded  by 
Thomas  Webb,  efquire. 

Note,  That  S/V  Jofeph  Jekyll,  chief  juflice  of  Chefter,  /»• 
fified  that  his  office  was  not  determined^  being  ufually  granted 
for  lifcy  and  therefore  be  continued  the  exercife  of  it  without  m 
newpatent. 
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Poitvin  wj^  Trcgeagle. 

THE  plaintiflT  Aied  a  latitat  againft  the  defendant  re^  Thechriftlannamt 
turnable  in  Hilary  term  13  WilL  3.  and  in  the  fame  of  the  plaintiff  can* 
tenn  he  declared    upon    it    againft   the    defendant,    and  "^^^^•"'*?^  "* 
ilfoin  the  lan&e  term  he  delivered  a   declaration  by  the  by  b.r.  by  the  by.   • 
in  affumpjit  upon  fcveral  promifes  ;,  to  which  laft  declara- 
tion the  defendant  pleaded  non /iJfumpffU     And  iffue  being  ^J??^'J[J^°"^P!a''n» 
joined,  notice  was  given  for  trial.     After  which  the  plaintiff  namc^s^mift^l^* 
feeing,  that  his  Chrtftian  name  was  miftaken,  vi%.  y^i&if,  it  is  no  declaration 
where  it  fhould  ht  Peter  \  fTedne/day  the  tenth  of  June,  zll^^^^?^^^^'^ 
being  in  paper,  Mr.  Raymond  moved  for  leave  to  amend  the  by'thTby  in^Sc 
decimation,    which  was  granted  upon    payment  of  cofts.  nameof^o&iitis 
But  afterwards  when  the  attorney  came  before  Mr.  Clerk^^^l^f^^^^'^^> 
to  have  the  cofts  taxed,  he  refufed  to  do  it,  becaufe  in  this  »  mole'tra^k 
cafe  the  plaintiff  could  not  have  leave  to  amend,  this  being  N<4(,e  to  3d.  £aiv 
only  a  declaration  by  the  by.     Upon  which  Mr.  Raymond 
moved  the  court  for  their  direftion  to  the  mafter  to  tax  the 
cofts  Mmday  the  fifteenth  of  June,     And  be   urged,  that 
fuch  amendment  might  well  be  granted,  tho'  it  was  a  de- 
clanition  by  the  by;    for  fincc  the  delivery  of  the  declara- 
tion was  regular  m  this  manner,  it  would  be  a  declaration 
to  all  purpofes,  and  therefore  would  partake  of  all  advan- 
tages that  other  declarations  enjoyed  ;  that  it  was  in  effcA 
founded  upon  the  Jatitat  in  the  other  a£lion,  and  therefore 
in  this  matter  of  the  name  of  the  plaintiff  might  well  be 
amended  by  it ;  that  it  would  be  no  prejudice  fo  the  de- 
fendant, becaufe  if  he  nonfuited  John  Poitvin^  yet  he  could 
not  levy  the  cofts  upon  Poter  Poitvin.      But  neverthelefs 
Pmvys  and  Gould  juftices,  being  only  in  court,  held  that 
fuch  amendment  could  not  be  granted,  becaufe  there  is  no 
writ  by  which  the  declaption  can  be  amended  ^    and  there- 
fore tfaiey  refufed  to  give  any  dire^ion  i^  iu 

Green 
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w^.f*i.l    '  r7reen  v^r/:  Rivet. 

S.  C.  But  rather  differently  reported  SaUc  411.    7  Mod.  12. 
In  plrari.n^  a  blD    jNdMtatus  offumpfit  for  goods  fold.     The  defendant  plead- 
oiMid  /:f..:tmu^  X   ^j  ^^^  ^^^^^^  ^^  limitations,     l^he  plaintifF replied,  that 

not  be  rcprelertcd  _,-  /,./,       .  •  jur*  t  it  r       i*     r  •  >« 

to  have  been  fued   he  at  JVeJtminJtcr  in  comitatu  MiddUjex  ate  Luna proxtmepoft 

c\.t  and  mail  re-  fresfeptirhanas  Paf:hae  projecutus  fuit  a  bill  of  Middlcfex  for 

tt.rnibiecnthc  ^j^^  ^^^^  ^^ufe  of  afti on  returnable  in  B.  R.  apud  Weft^ 

loiriv  day.  a     *                 »•          f*T                    •            /i            /•• 

^  monaflerium  praedtSio  die  Lunae  proxinpe  pojt  tresjeptimanas 

Pajchae^  iffc.  which   was  within  the  fix  years.     The  dc- 
A  replication  ftat-  fcndant  rejoined  matter  impertinent  and  idle,  upon  which 
in^abJiof/WrV/-   the  plamtifF  demurred.     And  exception  was  taken  the  laft 
fucd^utwuh;^^^^^  term  by  Mr*  Chejhyre  for  the  defendant,  that  the  replication 
time  prefcr.bed  by  was  ill,  inafrnuch  as  the  bill  of  Midd/efex  did  not  appear  to 
the  ftatuteoflMi-  be  good.     For,    I.  It  is  pleaded  to  be  fued  Monday  proxlme 
lnf^cr7olISr  P^J^  t^^'^  P^'fif^^^y  rQt\ixnzh\G  apud  TVeflnionaJierimn  praedi^f. 
under  the  ftatute,  die  Lunae^  dc.     Now  in  point  of  grammar   traediSl.   muft 
it  it  reprefents  the  be  referred  to  Wejltmnafterium^  and  then  the  Monday  proxime 
»!!dc^r™"le  .M  fc.  the  day  of  the  return  muft  1^  regarded  as  the 
on  the  day  It  was    Monday  proxime  pGjt  ires  rajchae  next  after  the  writ  fued, 
iuedout.    Vide     which  will  be, twelve  months  after  ;  and  fo  the  bill  of  Mid-- 
ilnT^'"°'        rfA/}r,  being  a  procefs   to  arrcft  the  body  of  the  defendant, 
and  having  fo  long  a  return,    is  perfectly  void.     And  for 
that  he  cited   Tr.    15  Edw,  3.  5.     18  Edw.  4.  4.   12,  13. 
Dalifon  104.    Dicr  i'/^.    Cro,  EIiz,,/^.bj.     Dier  118.  2.  If 
praedi^f.  {hall  be  taken  to  refer  to  die  Lunae-^  and  fo  the  fuing 
out  and  the  return   the  fame   day,  it  will  be  a  bad  bill  of 
Middlesex  ;  becaufe  fuch  bills  of  Middlefex  are  not  warranted 
by  the  courfe  of  the  coui  t,  but  they  ought  to  be  returnable 
immedlaUy  or  di  die  in  diem.     So  that  both  ways  the  bill  is 
void,  and  will  not  prevent  the  operation  of  the  ftatute  of  li- 
mitations.    Againft    which'  it  was  urged  by  Mr.  ferjeant 
Hall  for  the  plaintiff,  that  the  praedi^f,  may  well  be  referred 
to  die  Lunaey  and  then  it  will  be  well  enough,  becaufe  the 

5rofecution  and  the  return  may  be  the  (ame  day.  As  in 
ValeSy  they  are  not  confined  to  fifteen  days  between  the 
te/le  and  return,-  but  procefs  may  be  returnable  the  next 
day.  Cn.  Car.  179.  Griffth  v.  Jenkins^  I  Sound.  74. 
That  bills  of  Middlefex  are  founded  upon  the  courfe  and 
cuftom  of  this  court,  and  therefore  not  confined  fo  ftri<9:ly 
.  L       to  the  rules  that  govern  other  writs  ;  as  bills  [a)  of  Middle^ 

ul  loi!  '  '  f^  ^-^'c  not  any  te^e.  2  Sid.  I2g.  And  therefore  he  con- 
cluded, that  this  bill  of  Middlefex  fhoiJd  be  taken  to' be  re- 
turnr.ble  the  fame  day,  and  well  enough.  But  the  whole 
court  held  it  ill,  and  therefore  gave  judgment  for  the  de- 
fendant, ni^^  i^c.  before  the  end  of  Eajhr  term.  And 
afterwards  Mr.  Raymond  attempted  ^o  fliew  caufe,  l^c. 
shfente    Holt  chief  juftice,  and  obtained  an  enlargement 

ff 
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•f  the  rule  until  the  firft  day  of  this  term.  At  which  day  G^xxn 
he  urged,  that  tht  praedtil.  fliould  be  referred  to  the  die  Lunae^  j^^^  ^^ 
and  not  JVeflmonafterium^  becaufe  one  never  makes  ufe  of 
the  vfor^praedicl,  whpn  one  mentions  Wejlnunfter  upon  the 
record;  and  therefore  in  the  entry  of  the  continuances  one 
does  not  fay  apud  Weftmonajierium  praediStum^  but  IVeflmo^ 
nafteriwn  generally;  alfo  that  it  is  no  objeftion,  to  fay  that 
it  cannot  be  referred  to  the  rf/V,  Wr.  becaufe  it  goes  before 
it;  for  it  is  more  elegant  Latin^  to  infertthe  adjedlive be- 
fore the  fiibftantive,  than  after  it.  Befides,  that  it  would 
be  hard,  when  it  was  in  the  power  of  the  court  to  make  a 
conftmi^on  that  would  preferve  a  debt,  to  make  fuch  con- 
ftru£lion  as  would  deftroy  it.  And  for  thefe  reafons  the 
court  feemed  to  incline  to  refer  praedi£i.  to  die.  Then  he 
urged,  that  a  bill  of  Middlefex  might  be  returnable  the  fame 
day  that  it  was  fued  out,  as  procefs  in  many  courts  are. 
Habeas  corpus  in  this  court  returnable  immediatey  Wr.  But 
Holt  chief  juft ice  faid^  the  procefs  was  returnable  ^  ^/V /n 
t^tm  in  this  court ;  that  a  bill  of  Middlefex  could  not  be  re- 
turnable the  fame  day  that  it  was  fued  ;  that  in  this  cafe 
the  fault  was,  in  not  having  pleaded  this  bill  to  have  been 
profecuted  as  before,  l^c.  And  therefore  he  was  clear,  that 
the  defendant  ought  to  have  judgment.  To  which  the  other 
judges  agreed,  and  they  difallowed  the  caufe,  ^r. 


Lapierc  verf.  Ducem  St.  Albans.  '« the  Exchequer, 

^  ^  Friday  June  19. 

THE  plaintiff  brought  an  a£lion  of  debt  againft  the  indchtuponafm- 
defendant  upon  a  fingle  EngUJh  hiW^  viz.     I  do  pro-  Rle  ^ni  me  plaintiff 
mife  to  pay  to  Francis  Lapiere  or  order  the  fum  of  40A  the  ^^^  '^"^""^  "^^^' 
firft  of  OBoher  next,  witnefs  my  hand  and  feal ;  which  bill  videSalk.  62^. 
was  figned,  fealed  and  delivered  by  the  defendant,  dated  the  str.  649.    Bl. ' 
fifteenth   oi  March  1693.     The  defendant  permitted  judg- 761-    »  T.  R. 
ment  to  pafs  againft  him  by  default.     And  the  mafter  of  Jg^^^^^^^j^^- 
theofficeat  the  plaintiff's  requeft  declared,  that  he  would  Tho' the  aaion  is' 
give  intereft  for  this  money  in  the  damages.     Upon  which  brought  againft  the 
the  defendant  by  Mr.  How  made  application  to  the  court  {^^'v  "ofXf^." 
to  have  their  rule,  to  hinder  the  mafter  of  the  office  from  ^or. 
doing  lb.     And  he  urged,  that  intereft   ought  not  to  be 
given  at  all ;    becaufe  the  bill  being  iingle,  tlie  debt  was 
certain,  and  where  the  debt  is  certain,  the  party  ought  not 
to  have  intereft  ;   for  that  would  be  in  fome  manner  againft 
his  own  agreement,  which  was  to  content  himfelf  with  the 
fum  contained  in  the  bill.     Befides,  that   in  debt   for  rtnt 
they  never  gave  intereft,  no  more  here,  ^r.     But  againft 
this  It  was  urged  by  Mr.  Raymond^  that  it  was  .the  conftant 
pra&ice  in  all  the  courts  of  WeJlminJler^halU  upon  judgments 
in  debt  upon  default  or  coafeflion,    to  tax  the  damages 

occafiGm 
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Lapickx       occaJiQJte  detention  is  debitu     Then  the  non-payment  of  inter- 
t)uKzof'st.'AL.  ^^»  when  the  debt  carries  intereft  (as  all  Englijh  bills  do) 
BANS.'        is  a  damage  to  the  plaintiff.     But  as  to  the  cafe  of  rent,  it 
does  not  carry  interelt,  and  therefore  in  fuch  cafe  no  inter- 
eft ftiall  be  given.     </^nd  he  cited  7.  Saund,  io6.     Holdip  v. 
Otway^  as  a  much  ftronger  cafe,  where  in  debt  upon  a  bill 
^     obligatory  brought  againft  an  executor  upon  a  bill  of  the 
teftator  judgment  was    given  by  default  in  the  common 
pleas,  and  the  intereft  of  that  bill  was  taxed  in  the    da- 
mages ;  and  yet  in  fuch  cafe  the  judgment  is,  that  the  da- 
mages (hall  be  levied  de  bonis  tejlatoris^  fty  i^c.  fi  non,  tunc  de 
bonis  propriis  of  the  executor ;    and  upon  error  brought  in 
£,  R*  as  to  the  matter,  the  (aid  judgment  was  held  good, 
but  rcverfed  for  other  error.     And  in  this  prefent  cafe  the 
whole  court  of  exchequer  were  clear  of  opinion,   that  the 
intereft  ought  to  be  taxed  by  the  mafter  of  the  office  in  the; 
»  damages. 

.Note,  thzt  Midj.  6  I  fill,  iff  Man  B,  R.  1694,  between 
Rollejion  and  May.^  {a)  debt  was  brought  upon  a  fingle  bill 
^  dated  feven  and  twenty  years  before,  againft  -the  defendant 

as  executor  to  his  fetner,  and  judgment  was  given  againft 
him  by  default ;  and  Mr.  JJf)ton  then  fecondary  taxed  da- 
mages and  cofts.  And  Sir  Barthohmew  Shower  moved  the 
court,  that  the  intereft  fhould  be  included  in  the  damages, 
upon  the  authority  of  the  faid  cafe  of  Holdip  v.  Otway^ 
2  Saund.  io6.  But  it  was  denied  per  curiam  i  becaufe  by 
fuch  means,  if  the  defendant  had  not  aj/etsy  he  would  be 
compelled  to  pay  this  intereft,  being  included  in  the  damages 
(the  entry  being,  as  to  the  damages,  Ji  non^  tunc  de  bonis  pro^ 
priis)  out  of  his  own  eftate,  which  would  be  very  unreafonable* 

{a)  Tills  cafe  Is  reported  in  Sklnn.  561,  and  Comb.  297,  and  in  each  of  thofe  reports  the  court 
is  reprefented  to  have  betn  of  opinion  that  the  plaintiff  Should  have  intereft,  but  that  be  fhould 
not  have  judgment  for  what  accrued  in  the  life-time  of  the  teftator  in  default  of  aflcts  out  of  the 
etfj^s  of  the  executor. 

Burton  verf  Souter. 

Apromiflbrynote  ylSfnmpfit  upon  feveral  promifes.     One  count  was  upon 

STTrdlnsno?^"  thecuftom  of •  merchants,   and  declared   upon   a  note 

negotiable  mftru.  fubfcribed  by   the    defendant,    papblc   to  the  plaintiff"  or 

mcnt  within  the  orderi^  bV.    The  defendant   pleaded  a  tender,  and  brought 

ch2ns"  R  Mc!"  ^^  money  into  court.     The  plaintiff  took  the  monev  out  of 

anJ^yiT,  andfee  court ;    and.  then  to  have   damages, '  traverfed    the  tender.' 

the  cafes  there  cit-  And  iflue  being  joined  upon  it,  a  verdi^l  was  found  for  the 

^'  plaintiff,  and  a  penny  damage  given.     Upon  which  Mr.  Bro^ 

d(?nASi^!ntuf  ^^''-^  1^»^^^^  "^  ^^"^^^  of  judgment,  i.  That  fuch  note  is 
takes  the  montry  not  within  thfi  cuftom  of  merchants,  but  they  ought  to  de- 
out  of  court,  he  clare  upon  a  tnutuatus^  and  give  the  note  in  evidence  :  as  it 
R  "^cc '  CrJ'jac?  ^^  ^^^^^^^  l^^  ^^""  between  Clerk  and  Martin.  [Sec  the  faid 
i26!*^pi.  i^'ame  Cafe  before,  757.].  ^^^  ^f  ^"^^  opinion  was  the  whole  court. 
639.  D.  cont.  I.  B.  2.  That  the  plaintiff  could  not  proceed  for  damages,  after  he 
^'d^^ide^'^'  '*^-  had  accepted  the  money  brought  into  court.  And  of  the 
•  i<^»/-  faij  opinion  was  H%lt  chief  jufticc  ftfongly,  as  he  had  been 

before^ 
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Before,  in  the  cafe  of  Harm  v.  Lewin.     [See  the  faid  cafe       Bchtom 
before,  639.]     But  becaufe  th^po/ita  was  not  in  court,  it 
was  only  ftaid  until,  &c.    And  afterwards  it  was  ftaid  ab- 
folutcly ;    Mr.  King  counfcl  for  the  plaintiff  declaring,  that 
he  could  not  maintain  it* 


SOVTLB. 


Shirley  ver/  Wright. 

S.  C.  SaDu  700.    Holt.  761.  mcomedtly  reported  Salk.  273.  7  Mod.  29. 

THE  plaintiff  brought   an  aftion  of  debt  againft  Ac  AcafMuaJJUrh/k* 
defendant  for  the  efcape  of  y.  $,  being  in  his  cuftody  f'*w«'«*»  i*  not  void, 
as  fheriff  of  the  county  of  Chefierj  by  virtue  of  a  capias  ^^^^^^^[^ 
fatisfaciendum  iffuing  out  of  the  court  of  — — — —  upon  a  tweenit's  teftc 
judgment  recovered  there  by  the  plaintiff  againft  the  faid  and  return. 
7.  S.  And  upon  not  guilty  pleaded,  a  verdid  was  given  for  .,    . .  ^. 
the  plaintiff  at  GuiUhall  in  London  the  laft  term.     Upon  Jl^^rvv^^^^ 
which  the  laft  day  of  the  laft  term  Mr.  ff^ard  moved  in  ar-  not  make  it  void,  • 
reft  of  judgment,    that  it  appeared  upon  the  declaration,  "^'^  "^."^*  *"  ^^" 
that  the  capias  ad  fatisfaciendum  bore  tefie  in  Michaelmas  T^,\lf^j^^ 
term,  and  was  returnable  termino  Pafcbae  next  following  i  fo  142'  b 
that  all  Hilary  term  intervened,  and  was  left  out ;  and  thdt  /^4.^JL/y'^^J" 

for  this  reafon  the  (aid  capias  ad  fatisfaciendum  was  altogether     * ' — " 

void ;  ;uid  then  of  confequence  it  was  no  efcape  in  the  de- 
fendant, though  he  permitted  y.  S.  to  go  at  large.  And  to 
prove,  that  if  there  is  an  intervening  term  between  the  te/le 
aad  return  of  a  capiasy  the  writ  is  void,  he  cited  Fitz,  Con- 
tinuancf  3.  becaufe  the  defendant  ought  not  to  ftay  fo  long 
in  prifon.  HiL  21  Hen.  7.  16.  pL  27.  Dyer  175.  6V*. 
Eliz*  466.  Ne£ior  and  Sharpe  v.  Gennct  in  point  \  where  it 
is  held,  that  a  man  taken  upon  a  capias  utlagatum  returnable 
five  years  after  the  tejie  was  not  lawfully  a  prifoner;  and 
that  it  was  no  efcape  in  the  keeper  of  Newgate^  though  he 
permitted  him  to  eo  at  large.  Upon  which  the  court  made 
a  rule,  that  the  judgment  ihould  be  ftayed  until,  ^c.  And 
now  this  term  Mr.  common  ferjeant  Dee^  Mr.  Broderick 
and  Mr.  Chefhyre^  moved  for  judgment  for  the  plaintiff. 
And  they  (aid,  that  all  the  books  cited  of  the  other  fide, 
which  affirm,  that  a  capias j  that  has  a  term  intervening 
between  the  tefie  and  return,  is  void,  except  Cro,  Eilz.  466. 
muft  be  underftood  of  a  capias  in  mefne  procefs;  and  not  of  a 
eapias  ad  fatisfaciendum^  which  is  apparent  by  the  reafon 
given  by  the  faid  books,  viz.  that  the  defendant  ought  not 
to  be  detained  fo  long  in  prifon,  without  having  an  oppor- 
tunity to  make  his  defence.  But  the  faid  reafon  docs  not 
hold  in  cafes  of  writs  of  execution  ;  for  there  the  defendant 
ought  to  be  kept  in  cuftodv,  until  he  pay  the  whole  money 
recovered  againft  him,  and  then  upon  payment  thereof  he 
ihall  be  difcharged,  and  not  before.  Then  if  the  faid  rea- 
fon fails  in  cafes  of  capias  adfatisfaciendumy  the  law  will  Fail 
alio*    Wherefore  they  concluded,  that  a  capias  adfatisfacien^ 

duM 
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Shiklit       dum  with  fuch  a  return  was  not  void,  but  was  only  voidabfe 
^^  ^'  at  moft.     And  then  if  it  were  only  erroneous  ana  voidable, 

the  iherifF  (hall  not  take  advantage  of  it ;  but  it  will  be  an 
efcape  in  him,  if  he  permits  a  man  taken  in  execution  upon 
fuch  a  writ  to  go  at  large.  And  to  prove  that,  Cro,  Eli%. 
188.  Bujheh  cafe,  2  Bulftr.  256.  Keifar  v.  Tyrrely  were 
cited,  where  it  was  held,  that  if  the  defendant  is  arrefted 
upon  a  capias  ad  fatis faciendum^  ifluing  upon  a  judgment  with- 
out zjcire  facias^  after  the  year,  and  the  flierifF  permits  him 
to  efcape,  an  aftion  lies  againft  the  flierifF,  notwithftanding 
that  the  capias  ad  fatisfaciendum  iffued  erroneoufly.  So  \vi 
Moor^'j^  Cro.  Eliz.  164.  Ognel  v.  Pajion^  it  was  held, 
that  if  it  fhould  be  admitted,  that  a  capias  ad  fatisfaciendum 
would  not  lie  upon  a  judgment  upon  a  fcire  factas  upon  a 
recognifance  acknowledged  in  chancery  ;  yet  if  the  court 
awarded  a  capias  ad  fatisfaciendum^*  and  the  flierifF  arrefled 
the  defendant  upon  it,  and  permitted*  him  to  go  at  large, 
an  aftion  would  lie  againfl  him  for  the  efcape.  And  feveral 
other  cafes  were  cited,  to  prove,  that  the  flierifF  fliall  not 
take  advantage  of  error  in*procefs.  2  Saund,  lOO.  Cro. 
Eliz.  271.  Richbelly.  Goddard^  Paph.  205,  a  ftrong  cafe, 
where  a  capias  was  returnable  at  the  day  of  j/ll  Soulsj  which 
is  not  a  dies  jurldicus^  and  the  fherifFwas  forced  to  have  the 
body  in  court.  21  Edw,  4.  23.  Dier,  67.  and  21  Edw. 
3.  31.  Fitzh.  jour.  9.  were  cited,  that  the  juftices  at  their 
difcretion  may  give  day.  From  whence  it  was  concluded, 
that  this  writ  was  not  void,  and  confequently  that  the  de- 
fendant was  guilty  of  an  efcape  ;  and  therefore  that  the 
plaintifF  ought  to  have  his  judgment. 

Mr.  Mountague  and  Mr.  JVard  for  the  defendant  argued 
to  the  fame  purpofe  as  was  done  lafl  term.  And  they  relied* 
principally  upon  the  cafe  in  Cro.  Eliz.  466.  as  a  cafe  in 
point,  there  being  no  difFerence  as  to  this  purpofe  between 
a  capiaf  ad  fatisfaciendum  and  a  capias  utlagatum.  And  Holt 
chief  juflice  held,  that  the  cafe  ox  NeSior  and  Sharpe  v.  Gen^ 
net  was  a  cafe  in  point  i  but  he  faid,  he  was  not  fatisfied 
with  the  reafon  of  the  faid  cafe  ;  for  there  is  an  apparent 
difFerence  between  writs  of  mefne  procefs,  and  writs  of  exe- 
cution ;  for  in  cafe  of  writs  of  mefne  procefs  if  a  term  be  omit- 
ted between  the  tejie  and  return,  the  caufe  is  altogether  out  of 
•  court.  But  that  is  to  be  underflood  in  perfonal  aSions ;  for 
in  real  anions  the  law  is  otherwife,  for  in  them  there  mufl: 
be  nine  returns  between  the  teJie  and  return.  But  in  cafe 
of  a  writ  of  execution  the  caufe  is  come  to  its  end.  In 
cafes  o( mefne  procefs  it  Would  be  hard  to  fufFer  fo  long  a  re-» 
turn,  becaufe  the  -body  mufl  lie  in  prifon,  without  having 
an  opportunity  to  make  a  defence,  when  perhaps  he  is  able 
to  make  a  good  defence.  But  the  defendant  ought  to  lie 
in  execution,  and  the  fherifF  ought  to  have  his  body  alwajrs 
ready  to  bring  to  the  court,  when  he  fliall  be  commanded 

by 
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hy  habeas  corpus^  ^c.     And  therefore   all  the  judges,  v!z,        Shikhy 
A/f  chief  juftice,  Pawys  2ind  GguU  juRices  held,  that  this        wmcmt. 
wTit  could   never  be  void.     And  therefore  they  gave  judg- 
ment for  the  plaintiff,  nifi^  ^c, 

Regina  verf.  Rogers. 

PON   a  certiorari  direfted   to  the  mayor  and  alder-  Acuftom  to  <lif- 
men  of  London^  to  remove,  iyc,    they   return,  that  ^^^"*^^*'*- ^^^T^" 
there  is  a  cuftom  in  Londony  that  if  any  citizen  cf  Loyzdon  dfi^fp^aniiVorrfg 
makes  an  aflault  upon,  or  fpeaics  words  defamatory  of,  an  of  one  of  tht  htads 
alderman  of  London  being  in  the  execution  of  his  office,  thrt  ot  corporation,  Lhe 
the  common  ferjeant  of  the  city  of  London  fliculd  exhibit  an  **  ^^  ' ' 
information  againft  fuch  perfon  in  his  name  in  the  court  of 
the  mayor  and  aldermen,    and  that-  proceedings  might  be 
againft   him  there,    in  order  to  impofe  a  fine  upon  him  ; 
that  at  a  wardmote  held  before  Sir  Robert  jFcferyes  one  of 
the  aldermen  of  the  cinr,    the  defendant  Rogers  made   an 
aflault  upon  Sir  Robert  jefferyes^  and  fpoke  of  him  thefe  de- 
famatory words    (the  wardmote   being  held  in  a  church) 
"  If  I  am  churchwarden  next  year,  you  fhall  a(k  my  leave  ^utacu^omthat 
"to  keep  your  wardmote  here:"   uj>on  which  Sir  ^^^/rr/ ^particibroificer 
Jferyes  called  him  rogue  and  rafcal  5  to  which  Rogers  rc^  SJ^roTu^T 
plied,   «  I  have   as  much  to  do  here  as  you  ;    you  think  the  corporation 
"  fure  you  are  among  your  Bridewell  birds,    you  are  not  ^^^^  ^y  corpora- 

"  amcHie  your    Bridewell  birds,    you  are  miftaken  :"    and  Jp'^^^»«>  ^^U  af- 
M  ^.  ^    .''..,.     J  .    -  .       fault  any  of  the 

upon  this  the  common  ferjeant  exhibited  an   information  heads  of  the  corpo* 
againft  him,  &c,  [Note,  Sir  Robert  J^fP^^ycs  was  governor  ration,  is  good. 
•i  Bridewell.-]  S.C.Saik.4Z5. 

Several  motions  were  made  in  this  cafe  by  Mr.  recorder 
Lvuelly  and  by  Mr.  Dee  common  ferjeant,  for  a  procedendo. 
And  they  were  oppofed  by  Mr.  Broderick  anduVIr.  7^atesy 
on  behalf  of  the  defendant.     And  it   was  agreed  by  the  Tho' the  party  af- 
court,  and  counfel  of  both  fides,  that  a  cuftom  to  disfraji-  fauiredhas  a  ri^^ht 
chife  for   fuch  words  would  be  void.     2  Lev.  200.     Cut  J^dtfi^f  J^l" 
Mr.  Dee  faid,  that  notwithftanding  the  report   of  the  cafe  pora- ion  court. 
in  Levin:s^  he  had  feen  a  rule  for  a  procedendo  in  the  faid  cafe.  ^-  ^-  S^^-  4a5« 
2.  It  was  rcfolved,  that  a  cuftom  to  proceed  in  fuch  n^an- y;  .,^.  <>.^p^ 
nerforan  aflault  of  an  alderman  exercifing   his  office  vvns  Ccm.'jurticVsi. 
good,  fince  it  tended  to  preferve  the  good  government  of  3- ^d.  Ed,  vol.  4, 
Aecity:    that  the  proper  proceeding  for  offences   by  the  ^' ^' 
common  law  was  by  indictment,  and  yet  they  pi  ocecdod  in 
this  court  by  information  againft  offenders  ;    and  for  t'dQ 
fame  rcafon  a  cuftom  to  proceed  in  fuch  manner  in  Londzn 
will  be  good.     Then  the  cuftom  being  returned,  fince  it  is  Pror^ic^ed  he  is  not 
not  unrcafonable,  it  ought  to  be  allowed.     And  therefore  '^-"^*i'y  bound  to 
upon  this  point  of  the  dTault  only,  without  having  an)^  re- ^\^,j^*^^^^*    ^,:^^'* 
gard  to  the  words,  the  court  declared,  that  they  would  grant  S:ii^.  307!  Com. 
a  procedendo.     For  as  to  the  words.  Holt  chief  juftice  faid,  J^t^'crsi.  3.  2i 
.that  fince  no  information  or  indi£tmcnt  will  lie  for  thefe  ^'^* '^''^ "^^ *"•  5' 

words 
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Kecina  words  at  common  law,  2  Roll.  Ahr.  78.  2  Injl.  i8c,  it  was 
Roq^»««.  ^  great  queftion,  whether  this  cuftom,  to  proceed  in  another 
manner  than  the  common  law  would  allow  for  words>  would 
be  good.  For  the  common  law  has  provided  a  proper  me- 
thod for  punifhment  of  fcandalous  words,  vi%.  binding  to 
the  good  behaviour ;  fuch  words  being  a  breach  of  the 
peace.  3.  It  was  refolved,  that  fuch  information  would 
well  lie  in  the  court  of  aldermen.  Though  it  was  obje&ed> 
that  this  would  be  to  make  the  party  injured,  judge  in  his 
own  caufe,  the  offence  being  an  aitault  upon  oi>e  of  the 
aldermen.  But  Holt  chief  juftice  faid,  there  was  a  differ- 
once  between  this' cafe,  where  the  offence  is  an  affault  upon 
an  alderman,  and  if  it  had  been  an  aflauk  u]3bn  the  mayor ; 
for  the  mayor  is  the  head  of  the  corporation,  and  an  in- 
tegral part  of  it,  without  whom  the  court  cannot  be  held ; 
but  otherwife  it  is  in  the  cafe  of  an  alderman,  for  the  court 
may  be  held  without  him  ;  and  when  his  caufe  comes  on 
to  trial  he  ought  to  leave  the  bench.  And  this  is  like  the 
cafe  of  a  dean  and  chapter,  or  mayor  and  commonalt}'. 
The  dean  and  chapter  cannot  make  a  grant  to  the  dean, 
(«)  Saltc  398.  nor  [a)  can  the  mayor  and  commoiialty  make  a  grant  to 
the  mayor ;  but  they  may  make  grants  to  one  of  the  chap- 
(*)  VidcSalk.  398.  ter,  or  of  the  commonalty  refpe<aively.  So  if  the  (Z»)  chief 
juftice  of  the  king's  bench  bring  an  a(9tion  in  this  court 
the  placita  muft  be  before  the  other  three  judges,  omitting 
the  chief  juftice.  And  he  cited  a  cafe  lately  adjudged  here 
between  the  mayor  and  commonalty  of  the  city  ot  London 
and  IFood^  Salk.  397.  where  it  was  held,  that  an  a6lion  of 
debt  being  brought  by  the  mayor,  l^c,  for  a  fine  for  not 
ferving  the  office  of  ftieriff  of  Londofiy  being  duly  ele£led, 
was  ill  i  but  it  had  been  otherwife,  if  it  had  been  brought 
in  the  name  of  the  chamberlain.  And  a  procedendo  was 
granted  for  the  reafons  aforefaid. 

intr.  pafch.  12 w.  Machcll  vcrf.  Clarke. 

3.  B.  R.  Rot.  341.  ^ 

^/P?^/^  S.  P.  Com.  119.  with  the  argtiinents  of  counfel,  and  more  at  lar^  7  Mod.  18. 

^•^  b  *S"Mr^i^te  IR*  J^^"^^"^*     Upon  fpccial  verdift  the  cafe    was  thus, 

f7r^  byaiSrandrt-*^' -I"  Tenant  in  toil  covenanted  in  confidcration  of  natural 

ii//  ^*^*^  or  by  a  CO-  love  and  afFeftion,  to  ftand  feifed  of  the  lands  in  queftipn, 

^  fSlslrvJ^Tbafe  ^^  *^  "^^  of  himfelf  for  life,  remainder  to  John  Machellh'is 

'^Sf/^  fc^^  whicl^^wilT  ^  ^IJ^ft  foi*  in  tail,  remainder  to  Matthew  Machell  his  fecond 

JS^  not  det<Ti)rine  un-  fon  in  tail ;    and  after  that  he  fufFered  a  common  recovery 

tiltheiflueintail 

cnttrs.  S.  C.  Salk.  610.  11  M- d.  19.  Holt  615.  R.  ace.  i  Atk. ;».  Burr.  703.  and  he 
may  convey  an  cftatc,  which  by  poflibility  may  not  take  cffcft  until  after  his  death.  S.  C.  Salk. 
6  r9.  II  Mod.  19.  Holt  5i  5.  3  Danv.  198.  pL  10.  R,  ace  Caiiih.  257.  But  he  cannot  con- 
vey an  eftate,  which  is  not  by  the  terms  of  the  conveyance  »  t;^e  effea  until  after  that  period. 
S.  C.  Salk.  fi9.  II  Mod.  89.  Holt  615.  3  Danv.  198.  pL  10.  R.  ace.  Garth.  257.  un- 
lefs  fuch  e(tate  is  made  to  arife  out  of  another  which  has  continuance  afterwards.  An  ufe  wfajch 
is  executed  by  the  Aatute  of  ufes  ariies  out  of  the  eftate  of  the  puftee,  and  the  eftate  of  the  truftee 
continues  during  the  whole  term  for  which  it  was  raifed.  A  c^enant  by  a  man  who  has  an  eftatw 
of  inheritance  to  ftand  feifed  to  the  ufe  of  himfelf  for  Lfe  is  never  good  except  on  account  of  re- 
mainders, and  is  void,  where  there  Are  no  legal  valid  remainders  limited  after  it^  S.  C.  Salk.  6x9. 
IX  Mod.  19^    Hok6i5. 
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^ith  fingle  voucher,  in  which  he  was  tenant  to  xhepraecip^^     Macheli. 
which  recovery  was  fuffered  to  other  ufes.     And  the  quef-      cla1ik»« 
tion  upon  this  fpecial  verdi£l  made  in  the  common  pleas 
was,  whether  the  tenant  in  tail  had  made  any  alteration  of 
the  eftate  tail  by  this  covenant  to  ftand  feifed,  isfc,  for  if  he 
had  made  any  alteration  of  the  eftate-tail^  then  he  was  be- 
come tenant  for  life  with  remainder  over  ut  fupraj  and  of 
confequence  the  recovery  fuffered  by  him  was  a  forfeiture 
of  the  eftate  for  life,  and  the  new  ufes  limited  upon, the  re- 
covery could  not  arife ;  but  e  contra  if  the  covenant  to  ftand 
feifed  made  no  alteration  of  the  eftate-tail,  then  the  reco^ 
very  was  well  fuffered,  and  the  eftate-tail  barred,  and  the 
new  ufes  would  arife.     And  it  was  adjudged  in  C,  J?»  that 
the  covenant,  iffc.  did  not  alter  the  eftate-tail,  and  that  the 
common  recovery  was  well  fuffered,  and  the  new  ufes  arofe. 
And  it  was  argued  at  the  bar  feveral  times,  by  Mr.   Preri 
JFiUiams  and  Mr.  King  for  the   plaintiff"  in  error,  and  by 
Mr.  Cnvper  and  Mr.  Broderick  for  the  defendant  in  error* 
And  now  this  term  Holt  chxtf  juftice  delivered  the  opinion 
of  the  court,    viz.  of  himfelf,    Pozvys  and  Gould  juftices, 
(the  vacancy  made  by  the  removal  of  Ti/r/^ff  juftice  not  be- 
ing then  fuppliedj  that  the  judgment  of  the  common  pleas 
ought  to  be  affirmed.     And  he  faid,  that  though  there  are 
many  authorities  in  the  point,  yet  the  reafon  given  in  the 
reports  of  them  is  not  clear,  and  therefore  he  would  give 
at  large  the  reafon  of  his  prefent  opim'on.     It   has   been  f^^^*"*"^**\*^ 
made  a  quefl:ion,    if  tenant  in  tail   bargains  and  fells,   or  f^^J^^icafw  and 
leafes  and  releafes,  or  covenants  to  ftand  feifed  of  the  lands  nlcafcs,  or  co- 
intailed,  to  another  in  fee,  whether  the  eftate  conveyed   by  venants  ^^^^^ 
the  faid  conveyances  determines  by  the  death  of  the  tenant  ^1%  5/infeM 
in  tail,  or  whether  it  continues  until  the  aftual  entry  of  the  the  eftate  docs 
iffuc  in  tail.     And  he  held,  that  fuch  eftate  continues  un«l  not  determine 
the  aaual  entry  of  the  iffue  in  tail,    for   thefe   reafons.  J'JJ^'n^l^Jaii 
I.  Becaufe  tenant  in  tail  himfelf  has  an  eftate  of  inheritance  until  the  entry 
in  him  ;    and  before  the  ftatute  dr  donis  Weftm.  2.  13  Ed,  I.  of  the  iHue. 
c,  I.  it  was  held,  that  fuch  eftate  was  a  fee  fimple  condi- '^'^'sht^' '^^* 
tional;    then  the  ftatute   made  no  alteration  to  the  tenant  pi^^vd. ^557.'' 
In  tail  himfelf,  but  only  makes  provifion,  that  the  iffue  in  Cro.  Car.  499. 
tail  fliall  not  be  difmherited  by  the  alienation  of  his  ancef- 
tor.    And  by  Co.  Lit.  18.  a.  it  appears  that  a  bafe  fee  may 
be  created  out  of  an  eftate-tail,  where  it  is  faid,  that  if  a 
gift  in  t^l  be  made  to  a  villein,    and  the  lord   enters,  he 
hath  a  bafe  fee.     Then  if  a  bafe  fee  may  be  created  out  of 
in  eftatcrtail,  there  is  great  reafon,  that  the  bargainee,  l^c, 
of  tenant  in  tail  fliould  have  it.     2.  The  tenant  in  tail  has 
the  whole  eftate  in  him,  and  therefore  there   is  no  reafon 
why  he  cannot  diveft  himfelf  of  it  by  grant,  bargain  and 
laic,  \3c.  fince    the  power  of  difpofition  is  incident  to  the 
property  of  every  one.     3.  It  is  no  prejudice  to  the  iffue  in 
tail,  and  therefore  no  breach  of  the  ftatute  de  donis.     Indeed, 
there  are  ftrong  words  ixi  the  a<Sl  for  reftraining  alienations 
Vol,  n,  D  to 


7^0 


MACfCltLt 

Glakke, 


Sf  e  3  Wilfon. 
Htl.  14  O.  3. 
The  Provofi  •nd 
College  of  Eton 
♦,  The  Bifhop  of 
Winchcfter  and 
Tountain,  as  to 
cafes  of  ex> 
change. 

(fl)D.acc.  »Bl 
Comro.  32  J, 


Trin.  Term  'i  Annae  reglnaCi 

tfi  the  prejudice  of  the  iflue  in  tail,  where  it  fays,  quod  finis 
ipfijureJftnuUus^  is'c:  yet  the  condrutSbion  of  the  faid  words 
hath  alwap  been,  that  the  entry  of  the  iflue  is  tolled  by 
fach  fine,  and  he  is  driven  to  his  formedon  ;  therefore,  if 
an  a£l,  which  drives  the  iflue  in  tail  to  his  formedon,  will  . 
not  be  a  breach  of  the  ftatute ;  n)uch  lefs  will  it  be  a  breach 
of  the  ftatute,  to  drive  the  iflue  in  tail,  to  enter  to  avoid  a 
bargain  and  (ale  by  his  anceftor.  As  to  authorities,  10  Cf. 
95.  Seymour*s  cafe  is  in  point,  where  it  is  held,  that  the 
bargainee  of  tenant  in  tail  has  a  defcendible  eftate,  of  which 
his  wife  fliall  be  endowed ;  and  that  a  fine  afterwards  le- 
vied by  tenant  in  tail  barred  the  ifllie  in  tail,  but  did  not 
enlarge  the  eftate  of  the  bargainee,  the  eftate-tail  being 
before  converted  into  a  bafe  fee  by  the  bargain  and  £ale- 
And  if  the  fine  there  had  enlarged  the  eftate,  it  would  have 
created  a  difcontinuance,  and  then  the  collateral  warranty 
had  been  a  bar  to  him  in  remainder.  In  3  Co.  ^4.  in  the 
cafes  of  fines,  the  cafe  of  Litt.jeSl,  613.  is  put  and  confider- 
cd  f  and  there  it  is  held,  that  the  words  ought  not  to  be  li- 
terally underftood,  but  in  another  ktik.  The  words  of 
Littleton  are,  that  if  tenant  in  tail  grants  totumjiatumfuum 
to  y.  S.  and  his  heirs,  and  makes  livery  of  feifin  to  y. 
S.  yet  the  eftate  of  y.  S.  is  deterVnined  by  the  death  of 
the  tenant  in  tail.  But  this  ought  to  be  underftood,  that 
it  is  no  difcontinuance,  that  will  drive  the  iflTuc  in  tail  to  en- 
ter to  avoid  it.  Tenant  in  tail  of  a  rent  or  common  grants 
It  in  fee  i  the  grant  does  not  determine  by  his  death,  but  at 
the  eleSion  of  the  iflue  in  tail.  And  therefore  according 
to  the  cafe  put  in  the  cafe  of  fines,  if  a  warranty  be  annex- 
ed to  the  grant,  and  the  iflue  in  tail  brings  a  formedon>  the 
warranty  will  bar  him.  JVinch.  5.  Tenant  in  tail  bargains 
and  fells  his  land  to  y.  ff.  in  fee,'  y.  S,  fells  to  the  iflSe  in 
tail  being  full  of  age,  then  tenant  in  tail  dies  ;  and  the 
queftion  was,  whether  the  iflue  in  tail  was  remitted ;  and 
Hobart  held,  that  he  was,  Hutton  and  TVarburton  held  the 
contrary.  But  that  queftion  fuppofes,  that  the  eftate  of  jf. 
S>  continued  after  tKe  death  of  the  tenant  in  tail.  Bridgm.  92. 
accord.  If  tenant  in  tail  makes  a  leafe  for  years  not  war- 
ranted by  32  H.  8.  c.  28.  the  iflue  in  tail  muft  enter  to 
avoid  it  i  and  if  he  accepts  rent  become  due  afterwardis^ 
that  will  make  the  leafe  good  as  to  him  ;  which  could  not 
be,  if  the  leafe  was  a£lually  determined  by  the  death  of  te- 
nant in  tail.  In  cafes  of  exchange  the  {a)  eftates  exchanged 
muft  be  equal  in  quality,  and  yet  tenant  in  tail  may  ex- 
change his  lands  with  tenant  in  fee  of  other  lands ;  and  it 
will  be  a  good  exchange,  till  it  be  avoided  by  the  iflue  in 
tail.  Co,  Lit,  51.  a.  And  in  the  (aid  cafe  the  tenant  in  tail 
palFes  a  fee  by  the  word  exchange  without  livery  of  feifin^ 
and  it  does  not  amount  to  a  difcontinuance.  Co,  Lit,  332.  a. 
but  it  pafles  only  a  bafe  fee  :  and  if  the  heir  in  tail  will 
avoid  it,  he  muft  waive  the  lands  given  in  exchange ;  for 
if  he  occupies  them>  he  will  be  bound  for  his  lift.    For  if 
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he  had  not  a  Fee^  the  exchange  had  not  been  goodj  becau      Macheli, 

theeftates'had  not  been  equal.     2.  Though  tenant  in  tail  "•  , 

by  bargain  and  fale,-  Icafe.  and  releafe,  dr  covenant  to  ftand         '  **'^ 

fcifedi  may  create  a  bafe  fee  ;    yet  in  this  Cafe  thp  tenant  in 

tail  did  not  create  a  bafe  fee  by  his  covenant  to  ftartd  fcifed ; 

becaufe  an  eftate  made  by  tenant  in  tail)  which  will  not 

take  eSe£i  till  after  his  deaths  is  void.     If  tenant  in  tail 

makes  a  leafe  for  years  to  commence  after  hts  deathi  it  is 

void  in  its  creation.     Dier  279.  pL  7;     Cra.  Ja.  455,  Lady 

Griffin  V.  Stanhopci 

Objcdion.     He  has  here  made  himfelf  tenant  for  life; 

Anfvi^en  That  will  not  alter  his  eftate,  unlefs  for  the 
&kc  of  the  remainders.  As  if  tenant  in  fee  covenants  td 
iland  feifed  to  the  ui*e  of  himfelf  for  life,  it  is  void  ;  but  a 
covenant  to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  re-  , 
maindcr  to  J,  S,  or  to  the  ufe  of  himfelf  in  tail)  will  be 
good  for  the  fake  of  the  intail,  or  of  the  remainder.  But 
here  the  remainder  is  ipfofaSlo  void)  and  therefore  will  not 
make  the  eftate  for  life  good,  which  otherwife  would  be 
void  alfo.  The  reafon  why  an  eftate  made  by  tenant  in 
tail  to  commence  after  his  death  is  void,  is  becaufe  then 
theiJTue  has  a  right  paramount  per  formam  donu  There  is 
cxprefs  authority  in  this  cafe.  2  &.  52.  Cro.  Eliz.  279* 
Tthert.  51.  Moor^i'^,  I  Leon.  1 10.  1  Anderf7X)\.  3 
Le^n^  2gi.  Cro.  Eliz.  895.  Beddingfiela^s  cafe.  Which  laft 
book  fccms  to  give  the  true  reafon,  vi%.  becaufe  the  eftate 
there  was  to  commence  after  the  death  of  the  tenant  in  taih 
But  an  eftate  granted  by  tenant  in  tail,  which  rtiuft,  or  which  J 

by  pofiibility  may,  commence  in  the  life  of  the  tenant  in  tail^ 
is  good.  He  faid  further,  that  the  cafe  of  fines,  3  Co.  84* 
fupported  him  in  maintenance  of  this  opinion  againft  Lit* 
tUtm.  And  Hob.  399,  fays,  that  Littleton  was  confounded 
in  himfelf,  when  he  held,  that  a  grant  of  totus  Jlatusfuiti 
by  tenant  in  tail  put  the  tail  in  abeyance.  All  the  books 
agree,  that  the  inheritance  is  out  of  the  tenant  intail.  And 
in  the  feme  place  Hobart  fays,  that  the  law  abhors  abeyance ; 
therefore  the  inheritance  muft  be  rather  in  the  rekafee^  than 
in  abeyance. 

Obje£lion.  i  Sound.  260,  fooi  v.  Gbfcock.  It  is  held,  that 
if  tenant  in  tail  bargains  and  fells  his  land  in  fee,  the  bar*^ 
g^unee  has  an  eftate  but  for  the  life  of  tenant  in  tail ;  for  a 
dcvife  by  him  is  adjudged  void,  becaufe  tenant  ^ttr  outer  vii 
cannot  dcvife  by  the  ftatute  of  H.  8  of  wills* 

Anfwer.  The  cafe  of  T*ook  v.  Glajcock  is  not  law ;  for 
dicre  the  tenant  m  tail  after  the  bargain  and  fale,  and  after 
the  death  of  the  bargainee^  levied  a  fin^  t«  a  ftranger  \  and 
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Machill  it  is  held  there,  that  the  fine  enured  to  the  benefit  of  the 
Clarke,  heir'bf  the  bargainee  :  but  that  is  impoflible ;  for  if  tenant 
in  tail  bargains  and  fells  to  J,  5.  in  fee,  and  thereby  an 
eftate  pur  vie  only  pafibs,  viz,  for  the  life  of  the  tenant  in 
tail,  and  that  dcfcends  to  the  heir  of  the  bargainee  .  but  as 
fpecial  occupant ;  the  fine  levied  to  a  ftrangcr  cannot 
change  his  eftate  per  auter  vie  into  an  eftate  of  inheritance  ; 
f  ftran*er*ma^^  ^^^  ^^^^  *^  ^^  inftance  in  the  law,  that  a  fine  levied  to  a 
extinguUha*  ftrangcr  can  increafe;  but  it  may  extinguifti  a  right:  there- 
right,  but  can-  fore  the  cafe  of  Took  v.  Glafcock  is  contradiftory  in  itfelf, 
not  increafe  an  ^siA  hath  no  reafon  to  fupport  the  refolution  given.  Upon 
the  whole  matter  he  held,  i.  That  if  tenant  in  tail  conveys 
the  lands  intailed  by  bargain  and  fale,  leafe  and  releafe,  or 
covenant  to  ftand  feifed  to  the  ufe  of  another,  in  fee,  and 
dies;  a  bafe  fee  pafles  by  the  conveyance,  and  the  eftate 
continues,  until  it  be  avoided  by  the  iffue  in  tail  by  entry. 
2.  That  if  tenant  in  taU  covenants  to  ftand  feifed  to  the  ufe 
of  the  covenantee  for  life,  remainder  to  J,  S,  in  fee ;  or  to 
the  life  of  y.  S.  for  life,  remainder  to  J.  N.  in  fee ;  the  re- 
mainder is  good,  till  avoided  by  the  entry  of  the  iffue  in 
tail;  although  tenant  in  tail  dies,  before  the  remainder 
takes  eft'eft:  becaufe  the  eftate  for  life  takes  effcft  immedi- 
ately, and  the  remainder  might  by  poffibility  have  taken 
cffed  in  the  life  of  the  tenant  in  t^il.  3.  If  tenant  in  tail 
leafes  and  releafes  to  J,  S.  in  fee,  to  the  ufe  of  himfelf  for 
life,  remainder  to  5^.  iv.  in  fee  after  his  death  ;  this  remain^ 
der  is  good,  though  it  is  to  commence  after  the  death  of  the 
tenant  m  tail,  becaufe  it  arifes  out  of  the  eftate  of  the  re- 
leafee,  which  eftate  would  have  been  good  till  avoided  by  the 
entry  of  the  iffue  in  tail.  4.  That  in  this  cafe  the  eftate  be- 
ing raifed  by  covenant  to  ftand  feifed,  without  tranfmutation 
of  the  poflcffion,  or  any  alteration  of  the  eftate  made,  ex- 
cept the  remamder  which  is  void,  and  therefore  works  no 
alteration  of  the  eftate  tail ;  the  recovery  was  good,  and 
docked  the  entail,  and  the  new  ufes  limited  up6n  it  well 
arofc ;  and  therefore  that  the  judgment  of  the  common  pleasr 
ought  to  be  affirmed. 

Note.  Holt  chief  juftice  (aid,  after  deliver)'  of  the  argu- 
ment aforelaid,  that  he  had  not?  communicated  thefe  rea- 
fons  to  his  brothers ;  and  therefore  if  they  did  not  agree 
with  them,  he  prayed  them  to  declare  themfelves  there- 
upon. Gonld  juftice  laid,  that  he  agreed  in  all,  Powys 
Juftice  tacente. 
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Smith  verf.  Angcll.  ^w^f  b.r. 

Rot.  325. 

ftHOMAS  Smith  and  Margaret  his  wife  executrix  of  In  an  aftion  a- 

Mattbew   Fuld^    brought   debt   againft   the  defendant  K^'"^  ^  ^.'^  on 
7(?A«  An^flU  ^5   heir  to  his  izther  Ju/Iimim   JngeU,  "P^n  LLilor,  If  he 
divers  bonds,  in  which  the  laid  Jujiinian  bound  himfelf  and  plead  a  bad  plea, 
his  heirs  to  the  faid  Alatthew  fl:ld.     The  defendant  comes  ascncraljudj- 
and  defends  the  wrong  and  the  force,  vvhen,  ^srV.  and  raith/p;^'^.^\^^^^^^ 
that  he  cannot  deny,  but  the  bonds  are  the  deeds  of  his-  fa-  enter,  d  again  ft 
thcr,  nor  that  he  detains  the  feveral  fums   of  money,  ^V.  ^^^n^-  S.  C.  Sali«i 
but  for  plea  he  faith,  that  his  father  Jujiinian  Angell  in  his  '^•^^  l^^!^* 
life,  v/z.  1679.  was  feifed  in  his  demefne  as  of  fee  de  et  in  a.  Com.  Plead. 
trihus  quart ispartihus  toto  in  quatuor partes  dividendafex  acra-  »•  E.  5. 2d.  Ed. 
crum  terrae  vocatarum  RaVenfey  Spurne^  ^c.  in  comitatu  Ebor.  J^ukJP'  V }' 
and  being  lo  leiled  m  his  hfe-time  by  a  certam  indenture  tiff wiu  confenr 
made  at  l^ondon  17  July  1679.  demifed  to  H*  Greenwood  the  fotakcafpecial 
6id  three   fourth  parts,  £5V.  for  five  hundred  years  to  be  ^^^^^^  ^^' 
computcth  from  the  making  of  the  faid  indenture,  which  he  Poph.*x55. 
produced  in  court ;   by  virtue  of  which  demife  H.  Green-  W.  jon.  8S. 
aWentre^  into  the  faid  three  fourth  parts,  Uc,  ^"dwas^y.^      . 
thereof  pofleffed  ;   that  afterwards  the  firft  of  O^ober  168  r,  efUtes  of  frecl 
his  father  died  ;  after  whofe  death  tbe  reverfion  of  the  faid  hold  which  de- 
three  fourth  parts,  £ffr.  defcended  to  the  defendant  as  fon  {j^"^  "P.°"  ^^ 
and  heir  to  his  father,  per  quod  idem  the  defendant y?;»^^rdiateafrets'. 
pojlea  bucnfque  fuit  feifttus  et  adhuc  Jeijitus  exiflit  de  reverfione  S.  C.  Salk.  J54. 
terununtorum  praedi£lorum  in  dominievfuo  ut  de  feodo ;  and  he  7 'Mod.  40. 
farther  faith,  that  he  hath  not  any  other  lands  or  tene- Altho' they  may 
nicnts  by  hereditary  defcent  from  his  father  aforefaid  in  fee  ^cfxpeaant  Ai 
funple,  nor  had  the  day  of  the  exhibiting  of  the  plaintirs  s|^c';|^^^^^^ 
Mi,  nor  at  any  time  hnce,  befides  the  reverfion  aforefaid  ;  7  Mod.  40/ 
and  he  farther  faid,  that  after  the  death  of  hi^  faid  father  ^-  "cc- »  Wiir. 
and  the  defcent  of  the  reverfion  aforefoid,  vi'z^  the  twenty-  ^"[j^  i^'/ vide 
third  of  November  9  JVilL  3.  in  quadamfc£ia  in  chancery  Com.  Aifcrs.  A. 
fcrJente  inUr  quofdam  Edvardum  Th9mpfin  armigerum  et  alios  ^^  ^'^*  voL  2. 
querentes  fMandam  Elixabetham  Angell  nuper  uxorem  praedi^i  ^^^^'  ^  ^^' 
Jitftiniani  Angell  et  ipfum  the  defendant  it  was  by  the  faid  cannot  conTe*i^'^^ 
court  of  chancery  decreed,  that  the  faid  Elizabeth  haberet  et  aneftate.  s.  c. 
gaudtretunam  tertiam  partem  praedi£f  arum  fex  acrarurhterrae^  ^nu^^ 
^c.  for  her  life  for  her  dower,  virtude  cujus  decreti  ipfa 
fraedi^fa  EliTUilethafuit  et  adhuc  exijlit  ftifita  de  et  inpraedicla  '^^^^T''^''  °^  *  ^^ 
XcTtia  parti,  i^c.    as  of  her  freehold  for  her  life;    et  ^^^  "sTJbecndow^^^ 
faratus  eft  verificarey  unde  petit  judicium  fi  ipfeas  fon  and  heir  iii  common,  ace, 
of  the  (aid  Jttjlinian  de  dehito  praedi6iopr'neterquam  de  prae-  ^?-  ^^"-  32.  b. 
i^aa  reverfione  de praedi£fo  termino  an?torum  et  praedidloftatu  Bul'tu'e^ife  of 
frsedi^aEli^UJiethapro  termino  vitaefuaede  et  in  praedi^a  ter-  one  fole  feifcd 
«S5  parte  quando  feparaliter  acciderint  virtute  feparalium  fcrip^  "^^^  ^  indowed 
i^rM.  Miiat^riBrumpraai.lorum;nerari  dib.at,  Lfc.     The  'ZZTac^. 

plain-  ijtt.  f.  36. 

Co.  Litt.  32.  W 
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Smith  plalntifF  prays  oyer  of  the  deed  of  demife;  which  being  read, 
A  ^ELL  ft  appears,  that  thcfe  was  a  prcvifo,  that  if  the  defendant's 
*  father  paid  50/.  per  annum  to  Greenwood  for  his  life,  the 
ifaid  demife  fhall  be  voic^i  and  then  he  replies  {protejianda 
that  Gnenwood  did  not  entry,  «or  take  the  profits)  that 
after  the  death  p*  his  father^  viz,  the  fecond  of  OSicber 
y68j^,   tl>e  defendant  entred^    ^'c,    as  fon  and  heir  to  his 

father,  and  was  feifed  thereof  in  his  demefne  as  of  fee,  and 
>eing  fo  feifed,  afterwards,  v'tTS,,  the  tenth  of  May  12  IV'dL  3. 
feceiyed  ajftU  of  the  profits,  to  fafisfy  the  plaintilFs'  debt 
pver  and  above  the  annuity  of  Greenwood.  The  defendant 
{rejoins  protejlando  that  he  did  not  receive  aJfeU  of  the  pro- 
fits to  latisty  the  plaintiffs'  debt,  for  plea  he  faith,  that  he 
did  not  enter,  modo  et  forma  prout^  Wc.  etde  hoc  ponit  ft  fuper 
.  patrianl  Uppn  which  the  plaintiffs  demur,  and  the  de-r 
fendants  join  in  demurrer.  This  cafe  was  argued  feveral 
times  at  the  bar  by  Mr.  Boult^  Mr.  Raymond^  and  Mr.  //Irr- 
ring^  for  the  plaintiffs,  and  by  Mr.  ferjeant  Hal/^  Sir  Bar-: 
tholomew  Shoiuer^  and  Mr.  Chejhyre  for  the  defendant.  And 
it  was  agreed  by  all,  th,at  the  plaintiffs  ought  to  have  judg- 
ment; but  the  queftion  was,  whether  they  (hould  have  a 
general  juc'^ment  againft  the  defendant,  or  only  a  fpe'ctal 
judgment  of  the  ajfets  confeffed.  And  Holt  pronounced 
'the  refolution  of  the  whole  court,  viz,  of  himfelf,  Pnvy^ 
and  Gould  ]uQi\cfiSy  that  the  plaintiffs  ought  to  have  a  gene- 
ral judgment,  upon  which  his  body,  his  own  lands*  and 
goods  ^though  not  ajfeis)  might  l)e  taken  in  execution, 
And  he  faidhe  would  confidcr,  I.  The  pleading  of  the  leafe 
for  years,  whether  it  is  good  for  the  heir  or  not,  to  hinder 
*      '  the   plaintiff  from  having  imfnediate  executipn.      2.  The 

pleading  of  the  aflignment  of  dower  to  the  wife  in  chancery, 
and  that  he  has  ojily  p.  rcverfion  expe£iant  upon  an  eft  ate 
for  life.  |.  As  to  the  firft,  the  queftion  is,  whether  the 
heir  ought  to  plead  the  leafe  for  years  in  delay  of  execution 
of  the  plaintiffs,  or  ought  to  confefs  ^/jf  inpoffeffion.  He 
faid,  he  had  known  the  leafe  pleaded,  and  therefpre  he  -was 
unwilling  to  deliver  a  decifive  opinion  in  that  point,  becaufe 
it  is  not  now  material  in  this  cafe  5  but  it  feemed  to  him, 
jhat  the  heir  ought  not  to  plead  the  leafe,  bu^  ought  to 
confcfs  aJJeU  in  poflefSpn,  without  taking  notice  of  the 
leafe  for  years ;  for  the  having  of  the  freehold  and  inhe- 
ritance of  the  lands  of  the  anceftor  defcended  to  the  heir 
makes  complete  affets  (as  in  this  cafe  the  defendant  hath)  in 
noffeflion.  But  if  the  anceftpr  had  made  a  leafe  for  the 
life  of  7.  5.  and  di.d,  and  the  reverfion  had  defcended  to 
the  defendant ;  theie  he  would  have  had  only  affets  in  re- 
yerfion.  Moreover  at  common  law  terms  for  years  were 
i:ot  regarded,  but  were  fubiefl:  to  the  power  of  the  tenant 
pf  the  freehold,  and  would  be  bound  by  a  recovery  fufFer- 
edbyhtm,  2  hjl.  321.  *Co.  Lit.  42.  '  And  after  the  fta- 
{^tc,  of  Gioucejter^  if  the  tenant  for  years  did  not  come   in 

befop*' 
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before  judgnneat,  he  could  not  falfif/)  which  was  remedied  Smith 
by  21  IL  8.  f.  15.  At  this  day  if  the  rcverfioner  expeftant'  .^.**  - 
upon  a  leafe  for  years  brings  an  affize,  the  defendant  can-  *  * 
not  plead,  that  there  is  a  prior  leafe  ,  but  the  lelTee  for 
years  ought  to  come  in  by  virtue  of  the  21  i/.  8.  c,  15.  and 
falfify  the  recovery.  And  the  fame  reafon  holds  place  in  ^ 
this  cafe,  why  the  leafe  for  years  fhould  not  be  pleaded, 
ffiz.  becaufc  the  bond  of  the  anceftor  attaches  the  land  de> 
fcended  as  ajfets  in  pofleffion.  43  Edw*  3.  Bro  AJjets  9, 
there  is  a  cafe  ftrong  in  point.  In  a  fcin  facias  the  de* 
fendant  pleaded  a  confirmation' with  warranty  and  affcts  de- 
fcended  i  the  plaintiff  replied,  that  his  father  was  indebted 
to  the  king,  and  that  thereupon  the  land  was  committed  to 
the  plaintiff,  and  traverfes  any  other  ajjets^  and  the  replica^ 
don  was  held  ill,  becaufe  the  freehold  and  inheritance  de- 
fcending  are  immediate  afjetk,  and  confequently  the  linea) 
warranty  and  ajftts  a  good  bar  \  the  book  admits,  th^t  the 
plaintiff  might  have  made  ufe  of  the  leafe  for  years  to  have 
diminilhed  the  value  of  the  a^ets^hut  neverthelefs  it  was 
)ield  there  to  be  immediate  apts.  If  this  were  a  good  plea, 
the  confequence  of  it  would  be,  that  an  immediate  judgr» 
inent  ought  to  be  given  for  the  plaintiffs,  and  an  extendi 
facial  ought  to  iffue  upon  it,  and  the  (heriff  ought  to  value 
the  affits-i  and  deliver  the  reverfion  quando  accident ;  that  is 
the  courfe,  where  an  eftate  for  life  in  effe  is  pleaded  by  the 
heir.  D^tr  373.  ph  14.  Hearne*5  Pleader  307.  in  cafe  of 
a  leafib  of  years,  as  in  this  cafe.  But  in  the  prefent  cafe  if 
the  heir  had  confe/&d  ajfets  in  poffeffion,  it  would  not  be  a 
prejudice  to  any  :  for  if  the  plaintiff  fued  execution,  the 
termor  for  years  might  defend  himfelf  in  an  ejeiftment 
brought  upon  the  return  of  the  extent.  But  he  declared 
fiill  mat  he  gave  no  pofitive  opinion  as  to  this  point,  be- 
raafe  it  was  not  neceffary  to  the  matter  in  queftion.  2.  But 
as  to  the  fecond  point  beheld,  that  thepleadihg  of  the  aiSgn- 
mcnt  of  dower  in  chancery  to  the  wife,  whereby  the  de- 
fendant h^  but  a  reverfion  expe£lant,  6tV.  wa&  ill,  and  let 
in  die  plaintiffs  to  have  a  general  judgment,  i,  Becaufe  a  • 
decree  in  chancery  cannot  carry  any  eftate  ;  and  dower 
cannot  be  affigned  there,  unlefs  where  the  heir  of  the 
king's  tenant  is  in  ward,  and  in  fudi  cafe  it  is  affigned  in 
court  which  is  more  ufual,  or  a  writ  iffues  to  the  efchea- 
tor  to  do  it.  Fitx.  Nat.  Bre,  263.  If  it  had  been  faid,  that 
the  heir  had  affigned  in  obedience  of  the  decree,  it  might 
have  been  good ;  but  there  the  tenant  in  dower  had  been 
in  bjr  the  alignment,  not  by  the  decree.  Then  this  being 
pleaded  ill,  is  a  confeffion  of  prefent  affets,  2.  The  plea  is, 
that  the  wife  was  endowed  of  the  third  part  of  the  fix  acres, 
whereas  the  anceftor  had  but  three^fourths  of  the  fix  acres 
and  that  in  ccmunon.  Now  the  wife  of  tenant  in  common 
ou^ht  to  be  endowed  in  common,  the  wife  of  one  fole 
feifed)  by  metes  and  bowels*    Sut  tbe  pleading  is  of  the 

in- 
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Smith 

v. 


A  rekafc  of  aU 
fight  to  the  per- 
fonalefUte  of 
an  intefhitc  will 
not  difcharge  a 
debt  due  from 
'tirn.  ^idc  Corr^, 
Rtkafc.  E.  I. 
«dEd.  vol.  5, 
p.  41 1. 

Particularly  if/ 
the  rchale  im- 
ports to  be  made 
for  fettling  dif- 
puteswh.ch  bad 
jjififcn  between  the 
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indowmcnt  of  one  fole  fcifed,  but  then  the  parcels  ough 
to  be  fliewn  in  certainty.  Befides  that  by  pleading,  that 
the  wife  was  endowed  of  a  third  part  of  the  fix  acres,  where- 
by flie  was  feifed  for  life,  the  reverfion  to  the  defendant ; 
he  admits  himfelf  to  have  the  reverfion  of  a  third  part  of  a 
fourth  part  of  the  fix  aores  more  than  he  has  pleaded  ;  and 
therefore  he  will  be  charged  of  his  own  eftate.  Plowd 
440.  the  cafe  of  Davie  v.  repys^  that  if  the  heir  does  not 
confefs  t)ie  adlion,  and  (hew  the  certainty  o^  affets  that  he 
hath  by  defcent,  but  pleads  riens  per  defcent^iOT  judgment  is 
given  by  default, '  «t7  ^//V/V,  or  confeflion,  orupon  any  other 
ground  or  matter  whatfoever,  without  confcffing  the  affits 
and  the  certainty  of  them  ;  execution  (hall  ifliie  againft  his 
body,  land?,  and  goods,  as  if  it  had  been  given  upon  his 
own  bond  ;  which  refolution  has  always  been  held  law, 
Moor  522.  Cro,  £//«.  693.  2  Leon»  1 1,  in  point.  And  in 
fuch  cafe  the  court  cannot  give  a  fpecial  judgment,  unlefs 
the  plaintiff  aflents  to  it,  and  then  they  may.  '2  Roll,  Abr. 
71.  If  in  this  cafe  a  fpecial  judgment  (hould  be'  given  for 
the  aJjeU  confeffed,  that  would  be,  to  allow  the  plea  to  be 
good,  which  is  bad,  vi%,  that  the  defendant  has  a  reverfion 
<xpe£tapt  upon  an  eftate  for  life,  where  it  appears  that  he 
hath  not.  Therefore  fince  the  heir  has  attempted  to  de- 
lay the  plaintiffs  of  the  recovery  of  their  debt  by  a  falfe  and 
ill  plea ;  he  has  prejudiced  himfelf,  in  attempting  to  pre-, 
judice  others.  If  in  this  ca(e  the  defendant  had  pleaded) 
that  he  had  but  a  reverfion  expe6lant  upon  an  eftate  for  X\i^^ 
and  the  plantiffs  had  replied,  that  the  tenant  for  life  was 
dead,  and  upon  iffue  joined  it  had  been  found  for  the  plain- 
tiffs ;  they  would  have  had  a  general  judgment.  Now  here 
it  is  the  fame  thing,  fince  it  appears  by  his  plea,  that  it  is 
falfe.  And  therefore  a  general  judgment  muft  be  entred 
againft  him,  which  was  done  accordingly.  See  i  l^eh  156, 
(^udrnore  v.  Lewis* 

Topham  verf.  Tollier, 

S.    C.    Salk.    575.  Holt.  621. 

DEBT  upon  bond  againft  the  defendant  as  adminiftra^ 
tor,  ^f.  The  defendant  pleaded  a  releafe  by  the 
plaintiff;  which  upon  oyer  appeared  to  be  thus,  viz.  the 
plaintiff,  reciting  that  there  were  fevcral  controverfies  be- 
tween die  defendant  and  him  about  a  legacy,  and  the  right 
ofadminiftratiofi  to  the  inteftate,  by  the  faid  deed  releafed 
to  the  defendant  all  his  right,  title,  intereft,  claim  and  de- 
mand, in  and  to  the  perfonal  eftate  of  the  inteftate.  Upon 
which  the  plaintiff  demurred.  And  it  was  urged  by  Mr. 
Grove  and  Mr.  Peere  ff^tlliams  fpr  the  defendant,  that  this 
bond    was    difcharged  by    this  releafe.     And  they  cited 

plaintifT  ^nd  deicAdant  concerning  t|if  right  of adouniniatlfnit  Vide9ntes35. 


T'/vfrf, 
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Tehert.  114.     Bridges  y,  Eynon,    Sed non  allocatur.  For  per      Tofhai# 
i/fl/f  chief  jufticc  there  is  a  difference  between  a  releafe  of     Tott'it*. 
all  demands  to  the  perfon  of  the  obligor  or  adminiftrator, 
which  is  the  cafe  in  Telverton^  and  a  releafe  of  all   demands 
to  the  perfonal  eftate  of  the  obligor  or  adminiftrator,  as  the 
cafe  at  bar  is.  Such  releafe  will  not  difcharge  the  bond,  as 
the  other  may,  becaufe  the  bond  does  not  ^ive  any  right  or 
demand  upon  the   perfonal  eftate,  ^c.   until  judgment  and 
execution  fued.     And    upon   a  (a)  fari  facias  the  goods  (aJD;  9cc. 
ought  to  be  fold,  though  upon  (b)  extent  they  may  be   de-  ?^]Vid^*ante 
livcrcd  to  the  plaintiff.    The  csife  of  a  releafe  by  the  conufee  ^^5. 
of  a  fiatute,  of  all  his  right  to  'the  land,  is  a  ftronger  cafe  i 
whereit  is  held,  that  fuch  a  releafe  does  not  prevent  an  ex- 
tent, and  yet  the  ftatute  binds  the  land  againft  any  aliena- 
tiga    Sec  z  Lev,  214*  Morris  v.  Wilford^ 

Molloy   verf.  Lock.  intr.  Hiii. 

VCI  431. 

Johns  verf.  Bromfield. 

DEBT  upon  bond.    The  defendant    pleaded,  that   he  Ina»  *^i<m  «• 
delivered  it  as  an  efirtnu  to  J.  S.  to  be  delivered  to  ^^^^      . 
the  plaintiff  upon  conditions  to  be  performed  by  the  plain-  deHvered  as  an 
tiff,  which  were  not  performed ;  et  hoc  paratus  eji  vertficare.  cfcrow  ought  to 
The  plaintiff  demurred  fpecially,  and  fliewed  for  cauie,  that  ^^J^.*"^  ***  ' 
this  plea  ought  to  conclude  to  the  country.     And  no  perfon  R.acc  poftSo). 
tppcaring  for  the  defendant,   judgment  was  given  for  the  vide 6  Mod. 

Pl^fi^  &.  66. 

Com.  Pleader.  E.  3a.  2d  £d>  voL  5.  p.  86. 

Vanbatton  verf.  Morfe.  S^^*-  •  Ann. 

y  KOt.    124. 

jNdehitatus  <tffumpfit  for  money  for  goods  fold  bv  the  plain-  Matter  which 
tiff  to  the  defendant  The  defendant  pleaaed  payment  might  be  given 
The  plaintiff  demurred  fpecially,  and  fhewed  for  caufe  of '^'^^^^j^^^^^^*' 
demurrer,  that  the  plea  amounted  to  the  general  iffue.  Sed  may  ^be*  pkaded. 
n§n  allocatur^  For  per  curiamy^it  admits  at  one  time  a  good  fpecially,  if  it ,' 
caufe  of  a^on  in  the  plaintiff,  and  excufes  it  by  matter  ^^j^^^j 
expojlft^oy  and  therefpre  is  an  honeft  and  good  plea.  And  onceaAaufe  of 
judgment  was  entred  for  the  defendant,     (a,)  adion.  R.  ace 

ante    117.  566. 

Sc  vide  4  Bac  60. 

(s)  But  it  IS  much  to  be  doubted  whether  this  would  be  a  good  plea  at  this  time,    becaufe  any 

chins  may  ^   g^^ni  in  evidence     dcftroys  the    plaimifTs  caufe  ofa^ionupon  non  afluropfic 

ad  payneiit  before  the  adion  ddlroys  It.  Note  to  3d  Edition. 
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Cafe  lle«  ai^alnfi  i^ 
A  (herifTior  let- 
tinf^a  m::o  ar« 
reded  on  aa 

lapiirtJo,  efcape. 
Vide  6  Mod. 


Slippet  z;^f)C.  Mafon.    C.  B. 

S.C.  Lutw.  122.  K.  L.  43.  3  Danv.  Abr.  12 x.  pi.  7.  Pleadinss  Lntw^  22 j 

rHE  plaintifF  obtained  fcntence  againft  J.  S.  for 
210/.  in  the  fpiritual  court  for  non  payment  of 
tithes,  befides  his  cxpences  of  fuit.  And  for  not  obeying 
the  fentence  jf.  5.  was  excommunicate,  and  arretted  upon 
an  excommunicato  capiendo^  and  being  in  cuftody  of  the  de- 
fendant then  {herifF  of  the  county,  he  permitted  him  to 
efcape.  Upon  which  the  plaintiff  brought  a  fpecial  adion 
upon  his  cafe  againft  the  defendant  for  this  efcape.  And 
upon  not  guilty  pleaded,  the  plaintiiF  recovered  a  verdift 
for  the  2 jo/.  Afterwards  it  was  fevcral  times  moved  in 
C,  B,  in  arreft  of  judgment,  that  this  action  would  not 
li^  againft  the  defendant.  But  it  was  adjudged  unanimoufly 
by  air  the  judges  of  the  common  pleas,  viz.  Sir  Thomas 
Tr^vtfr  chief  ju  ft  ice,  jWrv/7/,  Powell^  and  Blencowe  miiicts^ 
that  tiie  action  well  lay,  Thurfday  the  eighteenth  of  /w^j  as 
fprjeant  Jenner  told  me.  And  the  court  relied  much  upon 
the  cafe,  where  it  is  held,  that  cafe  lies  againft  the  (herifF, 
for  fufFering  a  vn^n  to  efcape,.  being  arretted  upon  a  capias 
plagatum  after  outlawry  upon  mefm  procefs. 

Smith  verj]  Walter  and  Nois. 

S.  C.  Com.  n^. 


A  defendaft  in 
replr:vin  ts  pot 
Intitled  to  cods 
XJpOQ  ftju^g- 
mentby  con- 
ftffion  on  the 
pUa  of  priial 
en  auter  Ijfeu. 
Vide  ante  3^6. 
"poft  991.  (a) 


Eplevin  for  taking  of  ckttle  at  \  place  called  >/.  The 
defendants  pleaded,  that  they  took  them  at  a  place 
called  B.  abfque  hoc  that  they  took  them  at  A.  The  plaintifF 
confefled  it.  And  thereupon  Mr.  Eyre  for  the  defendants 
moved  to  have  cofts  ;  and  he  cited  Cro.  Eiiz.  329.  Hajlop  v. 
Chaplin,  Cro.  Jac.  520.  Samuel  v.  Hoder.  Cro,  Car,  j^gj. 
James  v.  Tutney  Intr.  Trtn.  ll  Car  i.  Rot.  753.  That  the 
defendants  in  replevin  after  judgment  for  them  upon  demur- 
rer (hall  have  cofts,  and  after  feveral  motions  it  was  re- 
(a)  According  folvcd  per  curiam^  that  (b)  the  defendants  in  this  cafe  could 
tothe  report  in  ^ot  have  cofts,  becaufe  the  plaintifF  was  not  barred  from 
pkTw^' pleaded  ^^^'^"6  another  replevin,  and  driven  to  his  writ  of  fecond 
mabateaient;  deliverance  ;  but  notwithstanding  this  confefBon  and  the 
abatement  of  this  writ  he  may  have  a  new  replevin.  But 
otherwife  it  had  been,  if  he  had  been  barred  from  having 
another  writ  of  replevin  by  this  prifal  en  auter  lieu.  And  if 
iflue  had  been  joined  upon  the  place  of  the  taking,  and 
found  for  the  defendants,  they  would  have  had  cofts.  And 
cofts  were  denied  by  the  whole  court. 


but  the  plea  of 
prICal  en  auter 
||ea  is  properly 
,a  plea  in  bar. 
Vide   BuHy- 
thorpc-y.  Tur- 
per,  2  Barnes 
281 


(h)  Quaere  for 

tt  icems  like  a  nonfult,  in  which  defendant  ihall  bav^  coils  • 
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Camcll  verj.     Clavering.  Exchequer^ 


AN  ejetEtment  was  l)roiight  in  the  exchequer  di  minutU  An  ejeamene 
dfcbnis.  And  upon  not  guilty  pleaded,  verdift  for  the  ^^^^  ^J'^ 
plaintifF.     And  Mr.  Cbejhyre  about  five  or   fix  years  ago  vid?M^rch. 
moved  in  arreft  of  judgment,  that  an  ejeflment  \jrould  not  32,  Cro.  Car, 
lie  for  fmall  tithes.     I.  Becaufe  eggs  are  fmall  tithes;  and  301- Moor 8g. 
it  is  abfurd  to  fay,  that  an  qe£lment  would  lie  of  an  egg.  *^^  E^L^ISi,    * 
2.  Becaufe  the  fherifFdoes  not  know  of  what  he  is  to  deli- 
ver pofTeffion,  upon  a  habere  facias  pojfejfionem.   Sednon  allo- 
catur.    Becaufe  it  has  been  adjudged,  that  an  ejeftment  lies 
of  wod,  being  tithe,  and  by  the  fame  reafon  for  an   egg. 
And  therefore  by  all  the  barons  judgment  was  given  for  the 
plaintiff.      11  Co.  %$,     Ex  relatione  m^ri  Chejhyre. 

June  i7j     Wednejday. 

TMLT  chief  juftice  declared,  that  all  the  judges  of  this  ThU  is  matter 

court  had  made  a   rule,  that  no  reference  whatfoever  ^  praftlce  and 
•f  any  caufc  depending  in  this  court  (hould  ftay  the   pro-  dcSrnined  on 
ceedings  of  this  court ;  unlefs  it  was  exprefled  in  the  rule  of  affidavits.  Not* 
jefcrence,  to  be  agreed,  that  all  proceedings  in  this  court  ^  3<*  £<**«• 
fliould  ftay. 

Pcntryc  verf  Trippdtt. 

r)  a  fcire  facias  upon  a  recognizance  of  bail  the  de-  This  fecms  bad 
fendant  demurred  fpeciaily,    and  {hewed  caufe;   be- prafticcin^. /?. 
caufc  neither  the  term  nor   the  year,  when  the  judgment  *^^j.^f2!r^r 
was  given  againft  the  principal,  was  (hewn  in  the  declara-  now  agree  with 
tion.     But  'judgment  was  given  for  the  plaintiff,  becaufe  it  c.  J?,  note  to 
is  the  courfe  of  the  king's  bench  not  to  fhew  them,     antra  ^^'"^  ^^^"^^^ 
of  the  cpn^mon  pleas^ 

Dowler  verf.  Keite. 

S.  C.  Saik.  351.    Holt  335. 

TH  E  defendant  was  taken  into  cuftody  by  the  officers  a  man  (hall  not 
of  the  court  of  admiralty  by  way  of  execution,  be-  ^  turned  over 
ing  condemfied  by  fentence  there.     And  intending  to  pro-  a^^fipeSIi^cowt 
cure  his  liberty,  he  perfuades  the  plaintiff  to  fue  a  A^^^<7j  on  an />tfA**« 
corpus  ad  refpondendum  out  of  this  court,  to  the  intent  that  cor^ut  aJ  reAon^ 
he  fliould  be  turned  over  to  the  Marjhalfea,  he  being  in  faft  f^tr^ion  it 
indebted  to  the  plaintiff.     And  he  being  brought  into  court,  depending 
Mr.  Salkeld  for  the  plaintiff  moved,     that  the  defendant  «?»««  him  in 
might  be  committed  to  the  Mar/halfea.    And  he  ur^ed,  ,^/^j^«;"^^^^^ 

I.  That  up. 
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I.  That  if  it  were  denied,  there  would  be  a  failure  of  juf- 
tice,  becaufe  the  flierifF  could  not  arreft  and  take  the  de- 
fendant out  of  the  admiralty  prifon  j  that  tKis  court  would 
not  permit  a  failure  of  juftice.  And  he  cited  2  Injl.  23. 
Aflnjl.  71.  TV.  Jones  380.  2.  Thataperfon  may  be  charg- 
ed m  cuftody  of  the  marfhal  with  the  fentence  of  another 
court,  which  this  court  cannot  execute  i  as  a  man  com- 
mitted by  chancery  upon  a  decree  there  may  be  turned  over 
to  the  marflial  of  the  king's  bench  upon  a  habeas  corpus. 
2  Roll.  Abr.  69.  4  Injl,  290.  Hardr.  476.  Sednon  allo^ 
catur.  For  though  upon  a  habeas  corpus  ad/ubjiciendumitiis 
court  upon  a  charge  of  treafon  or  felony  would  have  turned 
the  defendant  over  to  the  marftia!  j  or  if  a  bill  had  been  filed 
againft  him,  fo  that  he  had  been  in  cuftody  of  the  marfhal 
before;  but  yet  in  this  cafe  the  court  cannot  do  it,  becaufe 
there  is  no  plea  in  this  court  at  this  time  depending  againft 
him ;  and  it  cannot  be,  becaufe  he  is  not  in  cujiodia  mar-^ 
refcallu     And  he  was  remanded  by  the  whole  court. 

This  fame  term  Dr.  Thomas  ff^atfin^  formerly  bifhop  of 
St.  David%  being  arrefled  upon  an  excommunicato  capiendo 
after  an  excommunication  in  the  fpiritual  court  for  non- 
payment of  cofts  of  the  fuit  in  which  he  was  condemned, 
was  brought  into  the  king's  bench  upon  a  habeas  corpus  ad 
refpondendwn  y,  S.  de  placito  debiti^  tffc,  and  upon  motion 
by  the  counfef  of  J,  S.  that  he  might  be  committed  to  the 
Marjhalfea^  he  was  remanded,  becaufe  no  fuit  was  depend- 
ing here  againft  him,  the  bill  of  Middlefex  not  being  return- 
able till  next  term* 


An  mdiflmcnt 
does  not  lie 
againi^  a  man 
for  entertaining 
vagrants. 
Vide   17  G.  2. 
c.  5.  f,  23. 
And  if  it  did, 
it  ought  tb  Aate 
that  the  perfons 
mtcrtained  were 
vagrants   at  the 
time  when  they 
Were   entertain- 
ed. 

See  Bum's  Jtif. 
«Ue  Vagram. 


Regina  verf.  Langley. 

AN  indi&ncnt  found  againft  the  defendant,  for  having 
entertained  two  idle  and  vagrant  perfons  in  his  houfe, 
knowing  them  to  be  fuch,  was  removed  into  this  court  by 
certiornri.  And  upon  demurrer  to  it  by  the  defendant,  judg- 
ment was  given  for  the  defendant,  and  his  recognizance  djf- 
L^arged.  I.  Becaufe  it  vras  not  faid,  that  they  were  va- 
grants at  the  time  of  the  e(;itcrtainment  by  the  defendant. 
2.  Becaufe  the  entertainment  of  them,  vix.  the  giving  them 
meat,  drink  and  lodging,  is  not  any  offence  witSn  39 
E.  c.  4, 
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Brown  verj\  Mugg. 

S.  C.  but  with  fome  differtnce.    Salk.  1 6 1.    Holt,  i  yj, 

EJciShnent.     Upon  a  fpecial   verdift  the  cafe  in  cffc£l  If  one  of  the 
was  thus.     The  defendant  Mugg  had  a  benefice  with  king's  extraor- 
cure  of  fouls,  8/.  per  ann^  to  which   he   was  prefentcd  by  hasTbcnch^j"* 
J,  S.  and  he  was  inftituted  and  indudled.     Then  Mugg  was  with  cure  of 
made  chaplain  extraordinary  to  the  king,  and  was  prefented  ^^^  ^  "^'^ 
by  the  king  to  another  benefice  with  cure  of  fouls,  of  8/.  J^e  an/th* 
ffr  annunij  and  he  was  inftituted  an^  inducted  to  it.     Upon  king  prcfents 
which  the  king  prefented   the  leflbr  of  the  plaint  iff  to  the  ^^^  to  another 
fonner  benefice  as  by  lapfe.     And  it  was  adjudged  after  fc-  rfon^uponl^s^" 
vcral  arguments  at  the  bar,  that  the  plaintiff  oi^ght  to  have  jntiuaion  there- 
judgment,  becaufe  by  the  acceptance, of  the  fecond  benefice/«>  the  former 
the  former  benefice  became  void  j  a  chaplain  extraordinary  vS^'VrownL 
of  the  king  not  having  privilege  to   retain  two  benefices,  45.  ^  2*1  H.  8. 
with  cure  of  fouls,  above  8/*  pir  annum  value,  without  a  c«  i3'f-9«.  *3- 
difpenfetion.     And  j  udgment  was  given  for  the  plaintiff.         ^^'  ^^^^5.*E«L 

VoL  3.  p.  210. 

211.  According  to  the  reports  In  Salk.  and  Holt  the  court  confidered  the  king*s  prefentment 
as  virtually  including  a  difpenfation.  but  thought  a  chaplain  extraordinary  merely  as  fuch,  ii>- 
npable  of  taking  one. 

Regina  verf.  Moore. 

AConviftion  againft  the  defendant  for  killing  deer  was  vide  3  W.  ft 
removed  into  this  court  by  certiorari^  and  was  quafii-  ^*'  <^*  >o*  ^  *• 
ed,  becaufe  it  faid   only  that  he  killed  deer  in  quodam  loco 
where  they  had  been  ufually  kept,  and  did  not  fay  inclofed. 

Holman  verj.  Burrow. 

S.  C.  but  with  feme  difference,  Salk.  65S. 

TH  E   plaintiff  brought  an  aftion  of  covenant  againfl  If  certain  figurtt 
the    defendant   upon  an  indenture   of   charter-party,  J^  put^aftenhe 
which  he  alledged  in  his  declaration  was  made  the  twenty-  cubr  month  *' 
'ixth  of  Auguji  ]  3  IVilL  3.     The  defendant  prayed  oyer  of  which  can  be 
the  deed;    which   being  granted,    it   was  entered  in  hccc^^^"^^^^^^"^"^^^ 
Verba  :  This  indenture,  ISc.  made,  ^c.   the  fix  and  twen-  chria,^h  fliaii 
tieth  cA  Augujiy  1701.  And  then  he  pleaded  in  abatement  of  be  intended  thai 
tbe  bill  this  variance  in  the  date  of-  the  deed  pleaded,    and  of  »t<locs  refer  to  it. 
thatfliewn  upon  the  oyer.     The  plaintiff  demurred.  .  And  ^^*  ^^5f^*  ]j;*^ 
ferjeant  Hall  for  the  plaintiff  argued,  that  this  was   not  a  the*con>efpond- 
material  variance,  becaufe  the  year  1701  was  the  thirteenth  e"cc  between 
of  IViU  3.     And  the  court  agreed,  that  though  it  was  not  ^^^  ^"^'^ 
feid  in  the  deed  ann^  Domini  1701,  yet  they  would  intend  year  of  any 
lyor  to  be  the  yearof  our  Lord  1701.     But  Holt  faid,  that  ki<ig*8  reigo. 
the  plaintiff,  by  his  profert  in  curia^  cujus  datus  ejl  eifdemdie  Therefore  a 
nanm^    had  confined  himfelf  to  the  deed  dated  the  thir- J^^?^^^^^** '^«*^ 

accoralngto  t]«  dominical  year  only  may  be  reprefented  to  bear  date  In  the  year  of  the  reign  of 
lilting  vifb  which  that  dgmisucalyear  correTpondSi 

tccnth 


79*  Trin.  Term  i   Annas  teginae. 

HotMAK     tccnth  of  ^/7/.  3.  but  the  deed  produced   not  being  fo,    if 


BVRKOW, 


was  a  material  variance.  And  he  inclined  Tor  the  defend- 
ant* Sed  adjournaiur.  See  afterwards  794.  Judgment 
for  the  plaintiiF,  quad  defendens  refp^deat  ulterius, 

Taylor  verj. ^ 

Trover  I'es  T  *^  ^^  tM\zA  by  holt  chief  juftice,  upon  a  trial  at  niji 

apa;iift  a  carrier  A  ^^'«^  at  Hertford^  4  ^a^*      i  Ann,  reg.  that  if  goods  be 

for  refufi  g  to  delivered  to  a  carrier,  and  he  does  not  deliver  them  accord- 

^iv^^^h-^°**^*  ing  to  the  dire(Stion  given  him ;  upon  demand  of  the  goods 

car^.    Vide  ^^^^  ^^>    ^"^  lefufal  by  him   to   deliver  them,    trover 

;  Vent.  223.  ]ies  againft  him,   or  an  adion  upon  the  cafe  lies  againft 

^•^55*  him    upon    the    cuftom.     But   if  the  goods    be    deliver- 

utT.2  25.  ^j  ^^  ^  fqrvant  of  the  carrier,  or  to  his  warehoufc-keeper 

poft^^g'iT  "'^ig.  ^^^  ^^^y  ^^^  "°^  delivered,  Wr.  an  aftion  of  trover  does  not  lie 

But  trov^  will  againft  the  carrier,  (5V.  without  an  adlual  converfion  by  him. 

not  lie  a^infl 

him  for  refuting  to  deliTer  goods  given  to  his  fervant,  unlefs  he  has  been  guilty  of  an  a£lual  con- 

vcriion.  / 

Regina  verj.  Sir  John  Bucknall. 

A  man  cannot  A  N  information  was  exhibited  againft  the  defendant, 
be  charged  witli  J\^  for  that,  that  he  and  all  the  lords  of  the  manor  of  Z>. 
brfd"e''m"1^*  have  time  whereof,  feff.  been  obliged  to  repair  k  bridge, 
becaufeheis  ^^«  which  was  out  of  repair,  i^c.  Upon  not  guilty  pleaded, 
lord  of  a  par-  and  trial  before  Holt  chief  juftice  at  niJi  prius  at  Hertford^ 
s^c""^M^'  5/^w«/r  affizes,  i  Ann.reg.  it  was  held  by  him,  thatapre- 
54.  Holt  128.  fcription,  that  the  lords  of  the  manor  ought  to  repair  the 
Vide Shaws  bridge,  without  faying  ratione  tenurae^ or  ratlone  terrjaey  was 
PanfhLaw.  good;  bccaufe  (by  him)  the  manor  may  have  been  granted 
icoi!  i^Hawk.  ^^  ^^  ^^'^  by  the  fervice  of  repairing  of  this  bridge  before 
c.  76.  f.  s.  the  ftatutc  of  ^ia  emptorei  terrarum  i  or  the  king  may 

If  a  man  who  is  maice  fuch  a  grant  at  this  day,  he  not  bein^  bound  by  the 
I^'^^aJ^-^^  faidftatute.  And  in  pleadinir  one  may  fay,  that  he  is  oblig- 

a  bridge  in  re-  1      1     /•    1  ^  ts'      .    j      i  •    -'•    «  /•         r    r 

ft>e<fl  of  certain  ed  as  lord  ot  the  manor.  But  mdeed  it  is  by  reafon  of  the 
linds,  aliens  demefnes  of  the  manor:  and  therefore  if  part  of  the  de- 
nny  part  of  that  n^pfogs  be  granted  to  J.  S.  he  will  be  obliged  to  contribute 

land,  aninfor-         '  ?*        •         »''   .    r  •  .  S- n  ■ 

mationmaybe  to  the  repairs:  but  the  information  or  indi<ament  maybe 
c^hibitedagainft  ac^ainft  any  of  them;  and  though  it  appear  upon  the  cvi- 
n^^l'^he  dence,  that  another  is  obliged  alfo,  yet  the  defendant  muft 
eveT^he'brfdge  bc  ccnvided.  And  fo  the  defendant  wasconvift  in  this  cafe; 
is  out  of  repair,  though  he  proved  upon  the  evidence,  that  others  were  ob- 
a.  c.  6  Mod.      iiged  to  repair  as  well  as  himfelf.     Sec  after  804. 

I  ^o.  7  Mod.  98.     °  ^  "T-  . 

-5os?*3'  saik.  77.  Sands  and  Tafli  verf.  Ledger. 

A  deed  autiK).  A  T  the  Summer  affixes  21  Jufyy  1  Ann,  1 702,  at  rnji 
rifmgamanto  J^  prius  at  Kingjlon^  before  Holt  chief  juftice,  the  cafe 
^ff^monl^    was  thus :  In  debt  for  rent  the  plaintiff"  declared,  that  Ro^ 

not  in  rcverfioD 

rendering  the  ancient  rent,  and  making  the  tetiarit  liahle  for  waAe  Cannot  }st  reprefented  in  pleading 
generally,  to  have  authorifed  him  to  make  leafes*  In  debt  by  a  remainder  man  for  rent  refervcd 
upon  a  leafe  by  tenant  for  life)  the  plaintiff  mufl  (hew  what  authority  the  tenant  for  life  had 
to  make  the  leafe.  If  the  owner  of  an  cftate  afker  granting  a  leafe,  fettles  the  eflatc  upony. 
S%  for  life,  with  power  to  makeleafes  in  poflefrion,  J,  S,  can  make  no  leafe  until  the  former  one 
expires.  If  a  leafe  upon  which  a  grofs  fum  and  thfee  fbwls  is  refetved  by  way  of  rent  is  reprefent* 
td  in  pleading  to  have  referved  the^^  ium  wiihout  mentioning  the  fowliy  the  variance  is  fataL 
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krt  Hatton  being  feifed  in  fee  of  the  lands  out  of  which,  fefr.        San!» 
the  twenty-eighth  of  O^ober  1684.  by   indenture  between      .     ^* 
himfclf  for  the  firft  part,  JVilliam  Lambert  efquire  of  the  fe- 
cond  part,  the  plaintiffs   Sands  and  Tajh  of  the  third  parr, 
and  Marf  fiftcr  of  Mr.  LambtrU  the  intended  wife  of  HaU     • 
/w,  of  the  fourth  part,  co^'enanted  for  himfelf,  £*f  c.  that  he, 
the  fime  ATichaelmas  term,  fliould  levy  a  fine  of  the  lands 
out  of  which,  i^c.  to  the  ufe  of  himfelf  fronn  life,  and  after 
his  death  to  the  ufe  of  Sands  and  TaJh  for  twenty  one  years, 
remainder  to  Thomas  Hatton  in  tail,  &c.  with  power  ri  fcrv- 
cd  to  Robert  Hatton  atany  time  during  his  life  to  make  leafes 
of  the  lands  out  bf  which,  feV.  for  twenty -one  years,  b'l:. 
that  the  fine  was  levied  accordingly  j   and  that  afterwards, 
viz.  — — ^  1700.  Robert  Hatton  made  a  leafe  to  the  de-  * 

fendant  by  indenture  rendering  rent  15/.  per  annum  \  that 
Robert  Hatton  was  dead,  and  fo  the  rent  belonged  to  the 
plaintiffs;  and  for  the- arrears  of  one  year  this  action  was 
brought^  Upon  nil  debet  pleaded,  and  iffue  joined  upon  it, 
the  plaintiffs  at  the  trial  gave  in  evidence  this  deed  of  fet-* 
tlement  and  fine.  And  upon  reading  the  deed  the  power  ap- 
peared to  be,  to  make  leafes  for  twenty-one  years  in  poffef- 
fion,  not  in  reverfion,  rendering  the  ancient  rent,  and  not 
difpunifliable  of  wafte.  And  tiolt  chief  juftice  fcemed  to 
be  clear  of  opinion,  that  this  was  a  material  variance.  For 
it  was  neceffary  to  ihewthe  power  to  entitle  the  plaintiffs  to 
this  rent;  otherwife  rent  (a)  referved  by  tenant  for  life  (<»)  Ace.  i  P. 
could  not  come  to  them  in  remainder  ;  and  this  power  ^'"m*  3<>*« 
(hewn  in  evidence  is  not  that  of  which  they  have  declared  ;  ^^e,  557. 
bccaufe  this  is  a  fpecial  power,  the  other  general.  But  Holt 
chief  juftice  faid,  that  he  would  fee  the  nature  of  the  de- 
fendant's defence.  Upon  which  the  defendant  gave  in  evi- 
dence a  leafe  of  the  fame  lands  made  by  Robert  Hatton  in 
1693  ^  5^  ^^^  ^^*  Lambert  for  twenty-one  years,  if  he 
and  %  S,  (hould  fo  long  live*  And  /fc/f  chief  juftice  held, 
that  by  this  leafe  the  power  was  fufpended  for  the  time  of 
the  leafe ;  but  that  being  expirrf,  he  inclined,  that  the  fe- 
cond  leafe  was  good.  l9otc,  J.  S,  was  alfo  dead.  Then 
Mr.  Raymond  faw  a  variance  between  the  leafe  fhewn  in  the 
declaration,  and  thatfliewn  in  evidence,  viz,  the  declaration 
was  of  a  leafe  rendering  15/.  per  annum  rent,  and  this  pro- 
duced in  evidence  was  rendering  15/.  per  annum  rent  and 
Arec  fowls.     Upon  which  the  plaintiffs  were  nonfuit. 
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Mcmorandum,  ^at  the  firfi.  day  of  this  term 
WiUiam  Jennings  ejquire  of  the  Middle  Tem- 
ple took  his  'place  in  Chancery  as  one  of  the  ^een^s 
counjelp  within  the  bar y  being  Jworn  before. 


Holman  verf  Burrow,  ante  791. 

COVENANT.  The  plaintiff  declared  upon  an  in- 
denture of  charty  party "  cujus  datusfuit  vicefimo  fext9 
Pka  m  abater  ^^^  Augufti  decimo  tertio  anno  regni  TVilliilmi  tertii  nuper 
inent  pleaded  regis^  l^c.  This  declaration  was  delivered  of  Hilary  term 
after  adjourn-  I'^Will  3.  The  defendant  in  £<5^^r  term  following  plead- 
SeTci^^d"*^  ed  in  abatement.  And  by  reafon  of  the  death  of  the  king, 
death  of  the  ^nd  of  the  adjournment  of  Eafter  term  from  fuindena  Pafcbae 
king.  until  tres  Pafchae^  the  entry  upon  the  record  by  the  advice  of 

all  the  prafticers,  and  by  the  approbation  of  the  chief  juf- 
tice,  was  thus,  vi%,  Et  (quia  ante  diem  Mercurii  proxime 
pofl  quindenam  Pafchae  ultifno  praeteritum  ufque  quern  diem 
praediSius  Thomas  Burrow  fahis  fibi  omnibus  £t  omnimodis  ex^ 
ceptionibus  quoad  hi/lam  praedi^am  habuit  licentiam  ad  billam 
praedi6lam  interloquendi  et  tunc  ad  refpondendum^  iff t%  coram 
diSlo  nuper  domino  rege  apud  Wejlmonajierium^  di£lus  d&mi^ 
nus  rex  IViUielmui  tertit^s  diem  fuum  clauftt  extremum  et 
ante  eundem  diem  loquela  praedi£fa  adjournata  fuit  per  breve 
dominae  Annae  nunc  reginae  Angliae  de  communi  -adjourna- 
mento  coram  eadem  domina  regina  apud  IVeJim^naJierium 
ufque  ad  et  in  hunc  diem  fcilicet  a  die  Pafchae  in  tres  fup^ 
timanas  ijio  eodem  termino)  modo  ad  hunc  diem  fcilicet  a  prae-- 
diSfo  die  Pafchae  in  tres  feptimanas  coram  domina  regina  apud 
Wefimonajieriumvenit  tam  praedi£lus  Benjaminus  Holman  per 
4tttornatum  fuuin  praediStum  quam  praediSius  Thomas  Burrow 
perjoannem  Bernard  attomatum  fuum^  Et  idem  Thomas  de^ 
fendit  vim  et  injuriam  quandoy  (stc.  And  he  prayed  oyer  of 
the  faid  indenture,  which  was  entered  in  bacc  verba.     This 

inden* 
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hdcnturc  made  the  twcnty-fixth  of  Auguji  170 1,  artd  docs  tiotMAH 
not  ^y  anno  I)9mini J  i^c.  And  tten  he  plcadej  a  variance  g^^^*  ^ 
between  the  indenture  in  the  declaration,  and  that  fhcwn 
upon  oyetj  viz.  he  declared  upon  an  indenture  made  the 
tv^enty-fixth  of  Augtift  13  IVtlL  3.  and  this  ihewn  upon  the 
vftT  is  dated  the  twenty-iixth  of  Augujl  1 701.  The  plain- 
tiff demiured.  And  laft  term  to  maintain  this  plea  Mn 
Raymond  urged,  that  the  indenture  not  being  faid  to  b<» 
made  anno  Domini j  the  court  cannot  underftand,  what  is 
meant  by  1701  in  figures^  Sednon  allocatur.  For  the  court 
underftands  well  enough,  that  the  indenture  meant  by  it 
thejear  of  our  Lord.  Then  he  urged,  that  although  th^ 
twenty-fixth  of  Augujl  13  IVilL  3.  and  the  twenty-lixth  of 
Auguft  1701.  were  the  lame  day,  and  that  notwithdanding 
the  court  took  notice  of  the  year  of  the  reign  of  every  king, 
In  what  year  of  our  Lord  it  happened ;  yet  the  plaintiff  by 
his  aijus  Jatus  had  confined  himfelf  to  the  very  date  in  his 
declaration,  and  therefore  that  this  was  t.  variance.  And 
/fc/f  chief  juft ice  feemed  then  to  be  of  the  fame  opinion^ 
and  it  was  adjourned.  But  afterwards  in  this  term  he  and 
all  die  other  judges  held,  that  the  twenty  flxth  of  Augujl 
13  IVilL  3.  and  the  twenty-fixth  of  Auguft  1701,  ^'cre  the 
fame  day ;  and  therefore  they  awarded,  that  the  defendant 
(bould  anfwer  over.  See  Cr«.  yac,  261.  Dobfonv^Ktyeu 
Pafch,  10  IVilL  3.  J?.  R.     Cromwell  V.  Grumfden^  ante  335. 

Stanian  verjl  Davies,  ^^  ^^ 

W.3.B.R. 

•  S.'C.     6  Mod.  at).    Holt  13.  Rot.  179* 

ERROR  upon  a  judgment  againft  Dalies  in  the  court  ifaih-ngisdrK- 
of  the  Marflxtlfca  in  an  aiSt ion  brought  againft  him  ^errd  to  a  man 
there  by  ^tanian^  in  which  the  plaintiff  Stanian  declared,  t^e^I^^s^tt  m]jt*b« 
quod  cum  idem  the  plaintiff  prima  Oclobris  13  fVilL  3.  4*^*^  prcfumcd  that  h» 
parochiam  fandli  Martini  in  canipis  in  comitatu  Middlefex  ac  agrees  to  dioft 
infra  jurifditlionem  hitjus  curiae  (viz.  the  Marjhalfea)^  tfr.  '*^"^' 
praediSius  GriJSth  Davies  die  defendant  adtunc  necHon  diulnzW^^fXisin 
anteaetpojhaquoddam commune hsfpitiumvocatvmtheK'cA  Lion  '^^•rior«teuttv 
apud parochiam  praedi^am  et  infra  comitatum  et  juriful/^ionem  ^^^^  i^uft^be 
fraediclas  exiftem  tenuit  et  cuftodivity  etpraediSfus  the  plaintiff  ftated  to  have 
quofdam  fpadnoes  ipjim  the  plaintiff  pretii  viginti  librarum  in  •^'«n  ^'^'^'P 
/ahilis  praedonei  the  defendant  infra  hofpitiumpraediSfumfub^^^'^^'^^^ 
cufiodia  praedi^i  the  defendant  adpabulandos  etfalvocujlodten*  i\  Mod.  7I 
doi  et  cidem  the  plaintiff  cuni  indepnjlea  requijitui  ejjit  redelibe-  A.  tec.  la  Mod. 
randotpro  rationabili  pretio  inde  per  ipfum  the  plaintiff  «Wrm  J?^*  r^j.^.*^ 
Ac  defendant  folvendo  pofuit.      [Then  there  was  another  vide  iFreem. 

317. 
K(attcf  of  aggravation  nee4  dot.    S.  C«  Salk.  4044     ilMod.  7.    In  an  a^ion  aj^ilnil  an  inn- 
keeper for  keeping  a  horfe  fo  negligently,  that  hcwai  ridden,  the  neglig?ht  keeping  is  the  ^ft  oC 
the  afikm.    S.  C.  Salk.  404.  but  with  fome  difference^     11  Mod.  7*    The  riding  xnatta  of  ^ 
IBnationooly.    S.  C.  ftaUu  404.    iiMod.  ;« 
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STMvijiv      count  iipon  the  gaieral  cuftom  of  innkeepers.     Praedklus^ 
'^'  taaicn  the  defendant  intending  to  defraud,  &c,  the  plaintift' 

PAf  iiiJ      j>c/?<?//  fcilicet  etfdcjn  die  anno  et  lo£o  fpndones  praedi£iQS  adtunc  ft 
ibidem  iam  ne^iigenter  et  itnprcvide  cujhdivit  quodfpedones  illi  ob 
defccium  curae  et  cujl^dia  of  the  defendant  adeo  vehementer  et 
grav:  ter  equitati  fuerunt  et  tarn  graves  iSius  verbera  et  c^ntufiones 
reteperant  etjujfuleranty  quod  fpadones  illi  dcteriorati  et  totalifer 
fpoHati  futrunt  et  nidliui  ufusjeu  vabris  de-uenerunt  et  eidem  the 
pUintiff  ulterius  dejervire  non  potuerunt^  et  idem  the  plaintiff 
divers  fums  of  money  in  et  circa  euraticmeinfpadonttm  praedic" 
t&rum  expenders  et  erogare  coailusfuity  ad  damnum  20/.  Upon 
not  guilty  pleadsd>  verdjdt  was  given  for  the  plaintiff  upon 
the  nrft   count,  and    5/.    damages  j   and  as  to   the   fecond 
Count    the  verdiS  was  for  the  defendant.     And  judgnicnt 
for  the  plaintiff.     And   error  brought  irr  this  court,  and  ge- 
neral errors  were  aflfgned.     And  for  the  plaintiff^  in  error 
Mr.  Raymond  argued,  that  the  judgment  was   erroneous. 
I.  BecaufeHhc  declaration  v/as  ill ;   for  it  cannot  be  pre- 
tended, that  this  a<5lion  is  mairxtainable  upon  the  common 
fcuftom  concerning  innkeepers,  becaufe  it  is  not  (hewn,  that 
the  plaintiff  was   a  gueft  :    then  it  is  the  premium  to  be 
given  to  the  defendant  for  the  maintaining   of  thcfe  horfes 
^       which  alone  can  maintain  the  a£lion  ;  but  when  it  ought  to 
fee  (hewn  in  the  declaration,  that  the  defendant  agreed  ta 
maintain  and  keep  the  horfes  for  a  premium  ;   which  is  not 
done  here,  and  therefore  the  declaration  is  ill.     Sed  non  aUo^ 
latur.     For   fmcc  it  appears   by   the  declaration,  that  the 
horfe  was  delivered  to  the   defendant  himfelf,  to  be  kept, 
fcff.  for  a   rcafonable  price  to  be  paid  to  the  defendant  by 
the  plaintiff,    one  cannot  intend,    but  that  the  defendant 
agreed  to  it.     Then  he  aiRgned  another  error,  that  it  does 
not  appear,  that  the  caufe  of  aftion  arofe  v/ithin   the  jurif- 
diftion  of  the  Marjhalfea  court ;    for  though  it  is  faid,  that 
\  the  defendant  adtunc  et  ibidem  negligently  kept  the  horfe,  yet 

it  is  not  faid,  that  be  was  rid  and  abufed  Adtunc  et  ibidem. 
Now  the  damages  which  the  plaintiff  fuftains  by  the  riding 
of  the  horfe,  are  the  ground  of  this  adion,  and  iK)t  the 
negligence  of  the  defendant  in  keeping, him.  And  in  cafe 
t>f  inferior  courts  nothing  is  ever  mtended  to  arife  within 
the  jurifdiftion,  unlefs  it  is  exprefsly  averred  to  do  fo. 
1  Saund.  73.  Peacock  v.  Bell  and  Kendall  T,  Jones  103. 
3  KeL  677.  Harvey  v.  Holland,  i  Ventr.  28.  Berkley  v. 
Paine,  i  Fentr.  2.  in  the  cafe  of  Ueeley  v.  JVard,  T.  Jones 
230.  JVaUis  V.  Squire,  i  Sid.  95.  Raym.  63.  Littlebury 
v.  IVrighty  cafe  for  calling  the  plaintiff  whore,  laid  to  be 
within  the  jurifdiftion  of  the  court,  per  quod  (he  lo(t  her 
marriage,  and  does  not  aver  that  to  have  been  within  the 
jupfdi«?tion  of  the  court :  judgment  for  the  plaintiff  in  the 
palace  court,  and  upon  error  reverfed,  becaufe  the  lofs  of 
the  marriage,  which  was  the  ground  of  the  a<^ion,  and 
without  which  it  would  not  lie,  was  aot  alledged  lobe  within 
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the  jurifdi&ion   of  the  court.      l    Roll.    Abr.    545*  ph  3.      Stawian 
IvuV.Storif.     Crai  Can  Sjl.     fK  Jones ^S^i  Da^iii* 

E  contra  it  was  argued  by  Mr,  Ward  for  the  defendant  in 
criDr,  that  the  negligence  of  the  defendant  is  the  original 
caufe  ofthea£!ion.  And  for  that  he  cited  Raft,  Entr,  3; 
Ripft.  1 06.  And  that  the  riding,  i^c.  were  only  aggra- 
mion  of  damages,  and  not  the  gj/i  of  the  afirion  )  and  then 
though  it  was  done  in  another  place  out  of  the'  jurifdidiion 
of  the  court,  yet  the  faid  court  may  have  jurifdiftion  of  itt 
And  for  that  he  relied  upon  the  cafe  in  Cro.  Caf^  37a  Ir$* 
hndv,  BlookvuelL 

But  Pffwell^  Poi^h  **nd  Gotildyx^\zz%^  were  of  opinion 
for  the  [^aintifF  in  error,  that  the  riding,  \£c.  was  the  caufe 
of  action,  without  which  it  would  not  lie;  aiid  therefore  it 
ought  to  have  been  averred  to  arife  within  the  jurifJifiion  of 
the  court.  And  Powell  juftice  fold,  it  was  impoffible  for 
the  defendant,  to  maintain  his  judgments  But  upon  tl.c  im- 
portunity of  Mr.  IVard'it  was  adjourned,  ahfente  Holt  ci\\^t 
juftice.  And  afterwaids  A//VA»  3.  adjudged,  that  the  judg^ 
ment  Ihould  be  affirmed,  mutata  cpinione  of  the  three  judgesi 
foji  1040. 

Finn  verf,  Hutchinfon. 

.  r 

UP O N  a  reference  to  the  matter,  to  examine   the  f<J-  a mirt  11^  i!tift«i» 
gularity  ot  obtaining  a  judgment  againft.the  defend- dy  of  the  fhcrilf 
ant;  the  mafter  reported,  that  the  defendant  was  in  prifon  ^'*J?*  iwitone 
in  the  gaol  of  the  town  t,{  Ncwcajlle  at  the  fuit  of  5^.  N.  and  T^^X 
during    his  confinement  there,    he   at  the'  requeft  of  the  tomcy  to  confeii 
plaintiff,    but  voluntarily,    gave  a  warrant  of  attorney  to  a  judgment. to 
Ae  pbintiff,  to  enter  judgment  againft  him  hi  the  kiVs  Taeint." an*' 
Dcnch,   for  a  debt  owing   by  him  to  the  plamtiff:    but  at  ney  on  his  part 
the  time  of  the  delivery  of  the  warrant  of  attorney  the  de-  prcfcnt. 
fcjidant's    attorney  ^^'zs  not    prefent.      And  whether  this  ^/y.^/^JciTJ^ 
were  caufe,    to  (et  afide   the  judgment  entred  up  on  the  4.0*  2.  Str. 
faid  warrant,  after  execution  executed  upon  it  a  year  be- i»45»  1*47. 
fore,  was  the  queftion.     And  per  curiam^  the  defendant  not  gj^'^P*  *^J^ 
being  then  in  prifon  at  the  plaintiff's  fuit,  might  very  well  it.'r/Vis. 
give'fuch  warrant  in  the  abfence  of  his  own  attorney.     For  3T.  R.  616. 
&e  reafon  of  the   rule^  that  the  attorney  of  the  defendant 
being  under  confinement,  (ball  be  prefent,  when  he  gives 
a  warrant  to  confefs  judgment,  is  to  avoid  all  practices  on^ 
the  part  of  the  plaintiff,  and  to  fee  that  it  is  done  without* 
durdsof  imprifonment.     But  the  faid  caufe  fails  here,  where 
the  defendant  is  not  in  prifon  at  the  plaintiff's  fuit,  not 
abufed  by  any  artifice  ufed  by  him.     And  therefore  the  Wh5le 
court  held  the  judgment  well  given,  and  difcharged  the  rule 
(4)  Bat  the  courti  hold  llutt  fotne  attorney  muft  be  prefent,  t^9te  t«  jd  Sdit'm. 
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FiifN  of  reference.     Mr.    Lechmere  counfel  with  the  defendant^ 

Hutc«'n.on.  ^*»^-  ^^>«^«^  with  the  plaintiff. 

Mich.  12  w.  3.      Regina  verf.  Inhabitantes  Abberford  Eaft. 


1^ 


A.  ace.  X.  ICeb. 
685. 


AN  original  order  made  at  the  general  qqartcr  feflions 
for  the  Weft  Riding  of  Yorklhtre  (whereof  the  tenor 
^^*''^^^*' was  thus,  V12.  It  is  ordered  that  the  churchwardens  and 
259.  ovcrfcers  of  the  poor  of  the  parifli  of  Abberford  do  make  an 

Comb.  25.  afleffment  to  the  church  and  poor  by  a  pound  rate,  and  in 
the  faid  afleffment  do  affcfs  Greyjionfield  lands  and  all  other 
lands  within  the  faid  conftabulary  to  the  ufe  aforefaid  equal- 
ly by  a  pound  rate)  was  removed  with  other  orders  in  B,  R. 
upon  a  certiorari.  And  Mr.  Rayinmd  moved  to  quafh  this 
order,  becaufe  the  juftices  have  notany  jurifdidion  to  make 
fuch  original  order  at  the  quarter-feffions,  though  it  had 
been  othervvife  if  it  had  come  before  them  by  appeal.  And 
a  day  was  given  to  hear  counfel  of  both  fiaes.  At  which 
day  no  body  appearing  to  maintain  the  order,  he  moved  to 
<|ua(h  it  the  next  day.  Which  was  granted  by  Powell^ 
Powys  znd  G^i/iW  juftices,  abfente  H^li  chief  juftice,  Powell 
juftice  fayingi  that  it  was  impoflible  to  make  it  good. 

Itir,  *trm.  12 

Rot.i54!  ■'  Shortridge  verf.  Lamplugh, 

Micb.  10  miL-^.  ^  ^ 

C.B.Rot.65<,.  DecUration.    Lutw.  351. 

inZ^ct^  TFT^.^^i^  "P^'^  a  iudgment  given  in  C.  B.  in  an  ac. 
intctidcd  to  JCj  tion  of  Covenant  brought  by  Thomas  Lamplugh  agatnft 
€Aure  to  the  ufc  Elizabeth  Shiers.  The  plaintiff  declared,  that  Thomas  AJhhy 
S»''*he^TOnfide  ^^i'^g  ^^f^'d  in  fee  of  a  piece  of  ground  in  IVeftminJier^  the 
ration  ttpan  eleventh  of  May  3  IVill  W  Mar.  by  indenture  then  bear- 
wMch  it  was  ing  datc  demifed  it  to  John  Griffith  for  fixty-one  years,  ren- 
iTiadcd<wsnot  dering  a  pepper-corn  rent  for  the  firft  year,  and  1 00/.  per 
Saik.*678.  3  emnum  for  the  fixty  years  enfuing ;  in  which  indenture 
Salk.  386.  7  Griffin  covenanted  for  himfelf,  his  heirs  and  afligns,  to  pay 
Mod.  Tj.Koh  ^he  faid  rent,  and  to  maintain  the  houfes  agreed  to  be  built 
in.'com.*^.  upon  the  faid  ground  in  good  repair  j  that  Thomas  AJhhy  hy 
Ufcs.  D.  1.  ad!  indenture  dated  the  twenty-eighth  day  of  September  3  ifllL 
|d.  vol.  5.  p.  y  ]\/[ar.  rn  confideration  of  51.  bargained  and  fold  the  pre- 
Atttt  pleadings  ^^^^^  ^o  Sir  Philip  Meadows  and  Others  for  one  year  ;  and 
bargain  and  Tale  that  the  faid  Thamas  AJhby  by  indenture  dated  the  twenty- 
for  a  year  and  a 

releafe  if  the  party  adds  by  v.'rtue  of  which  fiud  bargain  and  lale  and  releafe,  and  by  virtue  of  t^ 
itstnte  Of  ufesthe  bargainee  became  feifed,  the  allegation  is  informal.;  Bumoohje^ioncanbc 
made  to  it  except  on  a  fpecial  demurrer.  No  doQurr^C^k  to  be  coniidcred  a«  a  fpecial  one  which 
dors  not  point  out  exprefaly  the  particular  defb^ ;  a  demurrer  afligning  for  caufe  that  the  declara- 
tion^ant»  form,  is  a  gmerai  one.  R.  ace.  i  WiK*.  219.  a  Writ  of  inquiiy  may  recite  Ch^  declarra . 
tlon  in  baic  'verba.  In  covenant  ftr  not  repairing  prcmifcs  (he  jury  ought  togivc  io  daoiages  fu^  - 
cicm  to  piUt  them  imo  repair.    S.  C*  7  Mod.  ju    D.  ace.  po(f  1125, 
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ninth  cX  September  following  rcleafed  and  confirmed  ,the  faid   Sbo»t«idgk 
premifcs  to  the  fard  Sir  Philip  Meadows  and  the  others  in   Lj^j^,^*„q„ 
ice  5  by  virtue  of  which  indentures  of  bargain  and  fale  and 
reJeafe,  and  by  virtue  of  the  flatutc  of  27  H.  8,  r.  10.  for 
transferring  ufes  into  poflefliony  they  were  feifed  of  the  re- 
vcrfion  in  fee ;  then  he  fhews  a  leafe  and  relcafe  from  Sir 
Philip  Meadows  and  the  other  grantees  to  Lamplugh  in  the  | 
fame  maimer  as  he  had  pleaded  the  former  leafe  and  releafe ; 
then  he  (hews  that  the  intercft  of  Griffin  came  by  affign-         i 
mcnt  the  tvrcnty-firft  of  May  4  JVilL  i^  Mar.  to  Elizflbetb 
Sbiersi  and  then  he  affigns  a  breach   in  non-payment  of 
rent  due  for  five  years  and  a  half,  and  in  default  of  repairs. 
The  defendants  demurred  to  this  declaration,  and  fhewed  foe 
caufe,  t^at  die  declaration   e/i  duplex  et  caret  forma.     And 
after  aij^ment,  judgment  was  pronounced  in  d  B.  for  the 
plaintiC  and  a  writ  of  inquiry  was  awarded,  and  images 
given  760A  and  then  final  judgment  was  entered  for  the 
plauntifF.  Upon  which  Elizabeth  Shiers  the  defendant  brought 
a  writ  of  error  ;  and  pending  it,  fhe  died«     And  Shortrtdge 
as  executor  to  Elizabeth  Shiers  brought  a  writ    of  error 
coram  vobis  rejidet^  and  affigned  the  general  errors*     And  it 
was  arrued  by  Mr.  Peere  Williams  and  Mr,  Raymond  at  ie*  f 

vend  Wfs  for  the  plaintiflF  in  error;  and  by  Mr.  ferjeant 
DamaOj  Mr.  Broderick  and  Mr.  JVeld^  for  the  defend^t  in 
error.  And  the  counfel  for  the  plamtifF  argued,  that  the 
judgment  was  erroneous,  and  ought  to  be  reverfed,  becaufe 
the  plaintiff  had  not  inthled  himfelf  to  his  a£lion  of  cove^ 
nant ;  for  he  makes  title  Jo  it  as  grantee  of  the  reverfion, 
and  he  has  not  entitled  himfelf  well  to  the  reverfion,  becaufe 
he  makes  title  to  it  by  leafe  and  releafe,  but  he  has  not 
ihewn,  that  the  releafe  was  made  upon  any  confideration, 
nor  is  there  any  ufe  declared;  the  confequence  of  which  is, 
that  althou^  the  eftate  in  law  pafiTed  by  the  releafe  from  the 
rdeafor  to  the  releafee,  yet  the  ufe  remained  in  the  releafor, 
which  drew  back  to  it  the  eftate  in  law  again  ;  and  fo  the 
reverfion  continues,  notwithftanding  any  thing  that  appears 
to  the  contrary,  in  Thomas  AJhby  and  his  heirs  ;  and  there-  ^ 

fore  chat  the  plaintiff  could  not  maintain  this  a<£lion.  And 
they  argued)  that  although  at  conunpn  law  he  who  had  the 
efbte  in  the  land  had  alfo  all  that  one  could  have  there,  ufes 
not  being  then  invented  (for  they  were  afterwards  invented 
by  the  men  of  religion,  after  sal  other  attempts  had  been, 
fiwrated,  to  avoid  the  ftatutes  of  mortmain,  Mag.  Chart. 
c,  36.  7  Ediv.  I.  de  religiofis^  Wejl.  2,  c.  32.  as  appears  by 
2  Leon.  14.  BrenPs  cafe,  2  In/i,  75.  and  in  the  time  of  the 
urars  between  the  houfes  of  Lancajier  aiid  Tork  they  were 
encouraged  for  the  mutual  convenience  of  both  parties,  in 
die  preventing  of  efeheats  and  forfeitures) :  neverthelefs, 
after  diat  they  were  invented,  and  that  feoifments  tp  ufes 
were  become  a  ibrt  of  common  conveyance  (which  hap- 
peoed  in  the  reigns  pf  Hmrj  ^.  and  Edward  4.  as  appears 

by 
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Shoit»id««  by  the  rq)orts)  thecftate  in  the  land,  and  the  ufe  of  it, 
Lamp^uch.  ^^^^  regarded  as  diftincl  things  :    and  then  a  man  might 
'    haye  conveyed  the  eftate  to  another,  and  retained  the  ufe  to 
himfelf ;    or  might  have  pafied  the  eftate  to  A   and  the  uCe 
to  B.  or  might  have    granted  the  uie,   and  retained  the 
eftate  to  himfelf :    but  the  conveyance  of  the  eftate  in  the 
land  did  not  convey  the  ufe,    unlefs  a  good  confideratioa 
was  mentioned  in  the  conveyance  5  or  that  the  intent  of  the 
parties  appeared,  that  the  ufe  fliouid   paiV,  as  well  as  the 
-    ,  Eftate.     Therefore  before  the  ftatute  of  27  //,  8.  r.  10.  if 
J.  made  a  feoffment,  levied  a  fine,  or  fufftred  a  cpmmon 
recovery,  without  a  ufe  declared,  and  without  confideration^ 
of  lands,  ^c    the  feoffee,  conufee,  and  recoveror,    ftood 
feifed  of  the  faid  lands  to  the  ufe  of  A.     Then  fincc  tbc 
ftatute  of  Henry  8.  the  law  as  to  this  matter  is  not  altered  ; 
for  the  (aid  ftatute  intended  only  to  execute  the  ufe  in  the 
poiTei&on,  and  hy  that  means  to  deftroy  the  ufe  ;  but  it  did 
not  intend  to  make  any  oriier  thing  pafs  by  the  conveyance, 
than  that  which  pafTed  before.     And  therefore  the  ufe,  not 
pafling  by  the  releafe  in  this  cafe,  drew  back  to  itfelf  the 
eftate  pafled  by  it ;  and  the  ftatute  executed  it  iii  pofleffion. 
And  to  prove,  that  a  feoffment  made  without  conftderation 
or  ufe  declared  would  at  this  day  be  to  the   ufe  of  the  fe- 
WVldqDougL  ®^^'  i>y^ri46,     2  Roll.  Mr.  781.  F.  Go.  Litt.  271,  23, 
a5.  •  were  cited.     I'he  [a)  fame  law  of  a  fine,  2  Co.  58.     BecJt* 

(^)  Vide  9  Co.    tuith*scsSc,     The  {h)  fame  law  of  a  recovery.  Latch.  82^ 
"•  *'  Pahn.  462.     ArgoHw.  Cheyney.     Now  there  is' the  famerea- 

fon,  that  the  ufe  fhould  not  pafs  by  the  rcIeafe  without  con- 
^deration  or  ufe  declared,  as  for  a  feoffment,  fine,  or  reco- 
Very#  As  to  the  precedents  cited  by  tRc  counfel  for  the  de- 
fendant in  eri"or,  where  feoffments  are  pleaded  without  con- 
ftderation ftiewn,  or  ufe  declared,  Co.  Entr. /^oi^  11.  Hernr 
25.  IVinch.  Entr.  1120.^2  Brawm,  Enir.  \^2.Rohinf.  Entr. 
•468.  releafe  pleaded  to  leflee  for  life  without  confideratlon 
bx  life  fhewn.  Co.  Entr.  69.  Raji.  694,  ^c.  it  was  an- 
fwered,  that  all  thcfc  books  pvSkd  fub^Jiientio  i  but  that  one 
cannot  fhew  any  cafe,  where  it  was  adjudged,  that  fuch  a 
releafe  would  be  to  the  ufe  of  the  releafee  ;  and  that  ther.e 
are  books,  where  the  pleading  isj  to  fliew  the  conftderation 
or  ufe.  2  Sound.  11,  277.  2  Pintr.  I20.  Ca,  Entr.  16 ^y 
220,  474.  and  the  reafon  of  the  law  as  aforefaid  is  agree- 
able-^  As  to  the  objection  made  by  the  defendant  in  error^s 
pounfelt  that  in  this  cafe  it  was  fufficicntly  averred,  that 
this  releafe  was  to  the  ufe  of  the  releafee,  becaufe  it  Is  faid, 
that  virtute  cujus  he  vras  feifed,  t^c.  And  for  thi$  Dyer  254* 
i.  Cro.Eliz.  6y8.  Cro.  Car.  221.  IV.  Jones  2^$.  Cro, 
Ja.  549.  2  Roil.  Rep.  466.  3  Co.  44.  were  cited  wherq 
It  is  held,,  that  an  averment  with  vjrtute  cUJus  is  fufficient;  It 
y/2S  anfwered,  that  this  was  a  con<;lufi6n  without  px:emi iTes,  oi; 
upon  premiffes  that  will  not  warrant  fuch  a  conclufion  j  and 
therefoi:^  it  will  not  avail.    And  as  to  the  cales  cited,  the^ 
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urcrefoT  the  moft  part  after  verdift,  which  aids  many  de-  Shoi!t«iock 
il-ds.  Another  objedion  urged  by  the  counfel  of  the  other  i,^^j*2ucm# 
fide  was,  that  tliis  reltrafc  enured  by  way  of  enlargement  for 
the  leafe  for  a  year,  and  therefore  would  participate  of  the 
coniideration  of  ity  and  that  the  leafe  end  releafe  mr.de  but 
one  conveyance.  But  to  thaf  it  was  anfwered^  that  the  *  Wod,  2$^% 
leafe  and  reicafe  made  but  one  conveyance  as  to  the  paffing 
of  the  fee;  but  that  they  were  in  truth  dtiliniS^  conveyances, 
and  had  different  operations,  the  one  by -the  ftatutc  of 
27  H,  8.  the  other  by  the  common  law.  And  as  to  what 
is  faid>  that  die  releafe  enures  by  way  of  enlargement  of  the 
eftate  of  the  leffce  ;  it  is  true,^  that  it  gives  him  a  greater 
eftate  than  he  had  before,  but  that  notwithftanding  it  de- 
ftroycd  the  eftate  for  years  by  merger ;  and  it  cannot  par- 
ticipate of  the  confideration  contained  in  the  leafe,  which  is 
pcrfsaiy  diftiniSL  And  the  counfel  for  the  plaintift  in  error 
relied  nuich  upon  the  cafe  in  3  Levins  233.  Edwards  v« 
Msrgan^  where  in  covenant  brought  by  the  affignee  of  the 
reveHion  againft  the  lefiee,  judgment  was  ftaid,  becaufe  the 
plaintiff  did  not  make  mention  in  his  declaration  to  whofe 
ufe  the  grant  of  the  reverfion  was,  nor  the  confideration  of 
the  grant;  inHliich  cafefeems  to  be  in  point.  Sed  non  alloca- 
tur. For  per  //i?// chief  juftice,  before  the  ftatute  of  27 
H,  8.  r.  10,  fuch  pleading  as  in  this  cafe  had  ^ubtlefs 
been  good,  and  the  ftatute  has  not  altered  the  way  of  plead- 
ing ;  but  fince  the  faid  ftatute,  pleading  of  a  feoffment, 
without  (hewing  the  ufe  or  the  confideration,  with  an  aver-  ^ 
ment  virtute  ^ujusj  &c.  has  been  held  good.  Plowd  478. 
And  the  reafon  is,  becaufe  though  no  ufe  tr  confideration  is 
ihewn  in  pleading  of  the  feoffment,  it  does  not  follow  froni 
thence  that  fuch  feoffment  will  be  to  the  ufe  of  the  feoffor ; 
for  that  is  matter  of  h&  extrinsical  from  the  deed,  which 
might  have  been  declared  by  pj rol  before  the  ftatute  of  29 
Carit.  c.  3.  and  now  by  writing,  though  it  be  not  a  deed  ^ 
and  therefore  if  it  was  made  to  the  ufe  of  the  feoffor,  it 
ought  to  be  averred  accordingly.  Btlt  it  would  be  hard,  that 
the  judges  fliould  conftrue  fuch  a  feoffment,  or  the  releafe  in 
this  cafe,  to  the  ufe  of  the  feoffor  or  releafor,  where  it  does 
not  appear;  but  if  they  were  made  to  fuch  ufe,  it  ought  to 
be  fliewn  on  their  fide  ;  and  until  that  be  fliewn,  they  muft 
be  intended  to  be  made  to  the  ufe  of  the  feoffee  and  re- 
lease; efpecially  fince  the  ftatute  of  27  Hen,  8.  for  now  if 
a  feoffment  or  releafe  ihould  not  be  intended  to  be  to  the  ufe 
of  the  feoffee  or  releafec,  they  would  be  yain  and  to  no  pur- 
pofej  for  according  to  the  cafe  Rolle  v.  Oflnrriy  Hob.  20.  he 
(tf)  would  have  his  old  eftate,  and  the  warranty  would  re-  ^^^  vide  »  Wilt; 
main;  and  if  the  lands  were  of  the  part  of  the  motlier,  they  i^ 
continue  fo.  And  therefore  the  reafon  of  foch  feoffments 
and  rele^es  differs  much  from  what  they  were  before  the 
27  Hen.  5,  for  then  there  nii^ht  be  fome  reafon  to  continue 
the  afe  to  remain  in  the  feofmr,  &c.  becaufe  notwithftand- 

E4  ing 
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Sho»t»>ogi  ing  thjatj  it  was  to  fomc  purpofc,  viz.  to  defraud  the  lord 
*  of  his  guardianfhip,  or  to  conceal  the  tenancy  of  the  free- 

man  makes  a  feoffment  without  valuable  confideration  to 
divers  particular  ufe?,  fo  muph  of  the  ufc,  as  he  ma^ces  no 
difpofition  of,  remains  in  wm;  and  that  is  reafonablc,  be- 
caufe  the  reafon  of  th*!  making  of  the  feoffinent  appears, 
yiz,  the  raifiiig  of  the  particular  ufes.  But  in  this  cafe  no 
reafon  of  the  making  of  the  releafe  appears,  if  it  was  not 
to  the  ufe  of  the  releafee  J  and  therefore  it'muft  be  to  the 
]ik  of  the  releafee,  till  the  contrary  appears.  But  he 
agreed,  that  if  particular  ufes  had  been  limited  upon  the  re- 
leafe, all  the  other  ufes,  that  had  not  been  limited,  would 
be  to  the  ufe  of  the  rele^for,  according  to  Co,  Lift  z^.  All 
the  other  judges  agreed  with  //<?// chief  juft ice.  And  Goufd 
juftice  faid,  that  in  the  cafe  of  Reynoldfoh  v.  Blake^  in  C  B. 
Pafch'.()  IVill,  3.  [See  3  Salk  25.  40.  ante  1^2.]  the  grant 
of  a  re<^ory  was  pleaded  without  averment  of  the  confidenL- 
tionorufe;  and  adjudged,  that  it  was  .well  enough,  the 
exceptipn  being  taken  by  himfelf.  Like  the  cafe  of  a  con- 
firmation of  a  rent-fprvlce  to  the  tenant  for  life  of  it,  to 
hpld  to  him  and  to  his  heirs ;  bv  this  a  fee  palTes  to  the  te- 
jtant  for  }ife.     LittLfeSf,  549.  Kaugh.  44. 

^  '  -Another  error  was  affigned  ill  this,  that  the  plaintiff  in 
the  ©rigmal  a£lion  has  declared,  that  he  by  virtue  of  the  in- 
dentures of  bargain  and  fale  and  releafe,  and  by  virtue  of 
the  ftatute  of  Hen.  §.  for  transferring  ufes  into  poffefSon, 
was  fetfed,  l^c.  whereas  the  releafe  does  not  operate  by  vir- 
tue of  the  ftatute  of  ufes,  but  by  the  common  law  j  and 
therefore  it  is  informal  at  leaft,  and  the  defendant  has  de- 
murred fpecially  for  want  of  form.  Sed  non  (ilhcafur.  For 
though  it  is  informal^  yet  the  demurrer  is  general.  For  it 
Js  not  enough  to  fav,  quod  car (t  forma  \  but  the  particular 
want  of  form  muft  be  Ihcwn,  W  ant  of  a  writ  of  inquiry 
was  alfo  afligned  for  error ;  but  upon  diminution  alledgec^ 
a  writ  of  inquiry  was  returned.  And  Mr.  Raymond  affigned 
for  error,  i.  That  the  writ  of  inquiry  could  not  be  tl^e  writ 
-pf  ipguiry  in  this  aftion,  bcpaufe  the  writ  of  inquiry  redted 
all  the  focSs  in  the  prefent  tenfe,  viz.  that  the  rent  adhuc 
infilutus  exijllt^  anid  the  tenements  adhuc  arp  out  of  repair ; 
whereas  the  aftion  of  covenant  is  only  for  rent  in  arrear,  and 
tenements  not  repaired,  at  the  time  of  the  original  fued ; 
but  this  adhuc  in  the  writ  of  inquirv  refers  tp  the  time  of  the 
tejh  pf  the  writ  of  inquiry.  :(•  1  he  plaintiff  ought  to  re- 
cover only  for  the  damages  that  he  hath  fuftained  at  the 
time  pf  th^  aftion  brought^  but  here  the  jury  upon  the 
writ  of  inquiry  }iave  givep  damages  that  th^  plaii^tiff  fuf- 
tained  after  ^e  bringing  of  the  a£lioii,  viz.  until  the  writ 
of  inquiry  fued;  which  is  erroneous;  2  Sound.  169.  Ham^ 
}i(U^  V.  Ven^  i  Hoy  189,  Harbin  y.  Qreen^  Trin*  9  ff^.  z. 
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B,  R,  Prince  y^  MoulUn  [See  before  248.]  But  it  was  an-  Sho»t«idcx 
fwcred  by  the  chief  juftice,  i.  That  the  writ  of  inquiry  re-  l^m/luck 
cited  the  declaration  in  hac  verba^  which  was  well  enough. 
2.  ITiat  it  was  not  like  the  cafes  cited,  where  more  damages 
were  given  than  ought  to  have  been  given;  becaufe  the  jury 
in  this  cafe  ought  to  give  fo  much  in  damages  as  would  re** 
pair  the  tenements,  and  put  them  into  fuch  condition  as 
they  ought  to  be  in,  and  damages  alfo  for  the  rent;  and 
therefore  if  the  tenements  were  become  in  a  worfe  con- 
dition fincc  the  adion  brought,  they  ought  to  give  damages 
iisrthem.  And  the  judgment  was  affirmed  by  the  whole 
court* 

Watts     verf    Rofewell.  inmrmiAf. 

^  B.  R.  Rot.  115. 

S.  C.    7  Mod.  53.  Salk.  274. 

DEBT  upon  bond.     The  defendant  pleaded,    that  he  !„  an  adUon  00 
delivered  it  to  J.  S.   as  an  efcrow^  to  be  delivered  to  a  deed,  a  plea 
the  plaindfF  upon  conditions  to  be  performed  by  the  plain-  J^atit  wasdc- 
tiff»  which  were  not  performed  by   him,  tsfr.  etfu  nan  {^efaww^tto 
faHumy  ei  hfc  paratus  efl  verijicare.     The  plaintiff  demurs  conclude  to  the 
fpecially,  and  (hews  the  caule  of  it  to  be,  becaufe  the  de-  coun^fy*  »•««•• 
fendant  has  not  aptly  concluded  his  plea.     And  it  was  urg-  *^^*  ^  ^* 
ed,  that  the  plea  ought  to  have  concluded  to  the  country,  it 
being  an  exprefs  negative  to  the  declaration.     I  Ventr.  210. 
£.  contra  3  Keb,  142.     Manning  v.  BucknalL  Intr,  HiL  24 
y  2S  Car.  2.     B.  R.  Rot.  1035.  was  cited  by  Mr.  Ray^ 
mondi  where  it  was  held,  that  fuch  a^  ple^  might  conclude 
the  one  way  or  the  other.   But  ahfente  Hoh  chief  juftice,  the 
whole  court  gave  judgment  for  the  plaintiff,    holding  that 
fuch  a  plea  ought  to  conclude  to  the  country. 

Note,  That  no  judgment  was  entred  upon  the  roll  in  the 
cafe  of  Manning  v.  BucknalL  And  Mr.  Lutwychf  told  me, 
tbat  his  Either  and  ferjeant  GirdUr  (who  were  counfel  in  the 
iaidcafe)  remembered  it,  and  faid,  that  judgment  was  given 
for  the  plaintiff  there  afterwards,  the  court  being  upon  the 
firft  motion  pf  the  faid  cafe  of  opinion  as  reported  in  3  Keb. 
but  afterwards  dianging  it. 

The  iame  judgment  the  feme  term  between  Bedell  l^  Teih"  " 
feft.  Intr,  Trin.  I  Jnn.  B.  R.  Rot,  64.  in  which   Chejhyn 
was  counfel  for  the  plaintiff,  and  Raymond  iw  thf>  defend- 
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Rcgina  wr/.Sir  JohnBucknall.  See  before  792. 

N  information  was  exhibited  againft  the  defendant  for 
not  repairing  a  bridge;  and  it  was  alleged  in  the  in- 
formation, that  the  defendant  ought  to  repair  the  bridge,  to 
quod  ipfe  nunc  ejf  et  per  divtrfos  annos  ultimo  elapfosfuit  domi^ 
nus  Tnaruril  de  B,  Wf.  Upon  not  guilty  pleaded,  it  was  tried 
'  before  //j/f  chief  ju ft  ice  at  Hertford,  hAfummer  aflizes  where 
«  verdidb  was  given  for  the  queen.  And  now  Mr.  Broderick 
moved  in  arreft  of  judgment,  that  it  does  not  fufficiently  ap- 
pear by  this  information,  that  the  defendant  is  obliged  to  re- 
pair this  bridge ;  for  regularly  the  county  ought  to  repair 
the  publick  bridges ;  and  no  man  (hall  be  charged  with  the 
reparation  of  them,  except  ratione  tenurae  or  by  prefcrip- 
tion ;  and  therefore  it  ought  to  have  been  fhewn  here,  by 
which  of  thefe  two  means  the  defendant  became  chargeable 
with  thefe  repairs.  And  he.  cited  A^^  93.  Lat£h  206. 
Stile  108.  Sir  H,  Spillcr^s  cafe^  and  4.00.  And  at  the  afHzes, 
as  alfo  upon  the  firft  motion  here,  Holt  chief  juftice  faid, 
that  this  amounted  to  a  ratiom  tenurae.  But  judgment  was 
ftayed  quoufque^  t^c.  But  afterwards  at  another  day,  IVfr. 
fvilUams  moved  for  judgment  for  the  queen,  Holt  chief  juf- 
4  tice  mutata  opinioncy  faid,  that  although  the  defendant  was 

lord  of  the  manor,  yet  that  was  no  rcafon,  that  he  fliould 
repair  the  bridge;     but  fomc   particular  charge  ought  to 

V  a  man  who  is  be  (hewn,  as  ratione  tenurae^  or  bv  prefcription.  And  in 
bound  to  rc^ir  fuch  cafc,  where  a  man  is  obligea  to  repair  a  bridge,  his 
tcnu^o?ce?-^  tenant  for  years  being  in  pofleffion  will  be  obliged  to  do 
tain  lands  lets  it;  ar\J  if  he  fail,  he  will  be  indiSable  for  it.  But  he  faid, 
the  lands,  hif  that  where  a  man  is  obliged  to  make  fences  againft  ^nother, 
jeffee  will  be  [^  jg  enough  to  fay,  omnes  occupatores  ought  to  repair,  Wr. 
tiw  bridRc.  becaufe  that  lays  a  charge  upon  the  right  of  another,  which 
s.  P.  7  Mod.  it  may  be,  he  cannot  particularly  know.  See  Cro,  Ja,  665. 
^'d      ft  8  6      Holhatch^v.  Warner,     All  the  other  judges  were  of  the  (am€ 

VI  cpo     5  .     ^pjjji^n^  and  judgment  was  arretted. 

Ixitr.   Trin,  I 

yf^.B.R,  Rot.  Snow  verf,  manucaptores  Firebrafs. 

Inana^iorton  yN  zfcire  facias  againft  the  defendants  upon  their  recog- 
or^^vn^^K,  ^  nizance,  *iff.  the  writ  o^ fcire  facias  in  afligning  the  breach 
•tisfufficientto'  faid,  xYiat  Firehrafs  ^aA  wotrtni^r  \{\mk\( pr if onae  mare fca Hi 
aver  that  the*  marefcalciae  diSft  nuper  regisy  and  did  not  fay,  coram  ipfi 
Eeihimfetf^'^^"  "''/^^  ^'f^'  ^  ^^^  recognizancc  was,  Vc.  And 
to  the  marjhnhf  Mr.    King    for   the  defendants  urged,    that  the   breach 

the  marpHiljcx  of 

the  hingy  witliout  adding  the  words  before  the  king  bimjelf,  S.  C.  Salk.  439.  3  SallC.  3«o.  R  , 
ace.  port.  1 174.  Particularly  if  it  is  allcdged  that  he  did  not  render  himfclf  **  on  that  tccafitm^^  Ir\ 
fuch  an  a^ion  a  plea  that  no  or^i  ad  (amfacier.dum  ilTued  againft  the  principal  cannot  conclude  t# 
the  contrary.    Vide  a  Wllf.  6$.    Cowp.  577.    DougL  60,    »Tr.  5761* 


Mich.  Term  i  Annae  reginae.  *  805 

for  thi5  reafdn  \fras    not   well  affigned,    for  this  mnr/haly         *«<>^ 
mentioned  in  the  breach,    muft  be   underftood   of  the  earl   fmJ^'^j^g 
jrarthal  of  England^  or  of  the  king's  houfliold,    and  not  of  Baii 

Ac   klrig^s  bench;    and  the  defendants   were  only  bound, 
that  F'trebrafi  fhould  render,  l3c,    to  the  marftial  of  the 
kinjfs  bencfi;    and  therefore  it   does  not  appear  that  the 
condition  of  the  recognizance  was  not  performed.     Sed  non 
pllscGtur,     For  it  v.-as   faid,    ea  occnjicne ;    and  per  curiam^ 
that  vrill  fupply  the  want  of  the  words,  coram  ipfo  di£i9  nuper 
re^ey  if  they  were  neccfl'ary.     But,  per  curiam^  it  would  be 
a  foreign  intendment,  to  intend  this  of  the  marfhal  of  the 
feoulhold,   or  of  England.      And  therefore  judgment  was  ^jj^^^^ 
given  for  A^  plaintiih     Note,  that  the  defendants  pleaded,  j^in-^g  jj^^J, 
no  capias  ad  fathfaciendum^  and  concluded  to  the  country  j  was  taken  outo^ 
the  puintiiF  demurred  ;  and  the  plea  was  held  ill  by  all  for  the  office  of  mar- 
that  rcafon.     And  Hab  chief  juftice  faid,  that  the  marlhal  Sfi^^^^' 
of  this  c(»urt  was  part  of  the  office  of  the  earl  marflial  of  11*77. 
England  formerly,  as  appears  by  the  book  of  39  Hen,  6.  32 
k  and  that  this  office  of  this  court  was  derived  out  of  the 
other  in  the  tipie  king  J  aims  I. 

*  Juftin  verf.  Ballam. 

S.  C.  Salk.  34.  Suggeftlon.  Salk.  742*   • 
pdLLjfJUViheWQd  in  the  admiralty  aeainft  a  (hip  of  Nor-  r^^ ^^^^  ^  ^ 
tt/tfj,  for  that  fhe  being  in  great  diftrefs  for  want  of  an  (hip  cannot  hy- 
anchor  and  cable,  Bal/am  hzd  contraftcd   with  the  nrtafter  pothccate  her 
of  the  laid  (hip,  and  delivered  them  on  board,  ^c.  Upon  ^!!??*';.?* 

I  -  ,  .     *^^  1      .        1  •  #•  t  •»  •  •         courfeofthc 

which  a  motion  was  made  m  this  court  for  a  prohibition,  voyage.  D.  ace 
to  be  dire^d  to  the  judge  of  the  admiralty,    to  prohibit  ante  578.  « 
him  from   proceeding  in  the  foid  fuit,   upon  a  fuggeftion  ^^*  f°^-  ^*^* 

.,-.',  ^  ,  t      1       1     °  •  o<?5'  ViHe  ante 

that  the  faid  contract  was  made   upon  the  land,   ViZ.    at  152.  pod.  081, 

Ratciiffe  upon  the  river  XhamtSy  the  faid  (hip  then  being  in  and  the  cafii 

the  feid  river  Thames  there.     And  a  rule  was   made,  that  ^^^^  ^^'^\ 

the  defendant  fhould  (hew  caufe,  why  a  prohibition  fhould  e^^'^  ad.  eIT 

not  go.     Upon  which  Mr.  Broderlck  (hewed  for  caufe,  i.  vol  i.  p.  aji. 

That  of  late  times  the  admiralty  had  been  always  encour- J^y^*^"^^*^'*'"'* 

^ged,  and  that  thejr  ought  to  have  cognizance  of  all  things  w'JioTiJiS^^iied 

incident  to  the  navigation  ;  therefore  thry  (hall  have'cogni-  upon  every  con- 

lance  of  a  fuit  for  mariners  wages. ,  2.  That  in  this  cafe  the  ^  "^'^^  ^^\ 

defendant  would  be  without  remedy,  if  a  prohibition  fhould  be       "  ^^*  ^^^ 

granted ;  becaufe  the  mafter  of  the  (hip,  with  whom  the  con- 

tia^  was  made,  was  dead,  and  the  part  owners  were  foreigners. .,    ,    ,     ^ 

3.  That  the  contfaft  being  upon  the  land  will  not  hinder  EngJ^d  ^^ 

the  admiralty  to  ^oldplea;  as  was  held  in  the  cafe  of  Co- 

ftardv.  Lewjlie-y   Comb.    135.  Holt,  48.  where  a  libel  was 

in  the  admiralty  againft  a  (hip  upon  an  hypothecation  made 

of  her  at  land,  and  that  appeared  upon  the  inftrument  of 

hypochecation,  which  mentioned  it  to  have  been  made  at 

R9tterdam\  and   yet  a  prohibition  was  denied   after  great 

con(ideraUon«      Now  here  though  the  anchor,   tff.    were 

fold  upon  the   land*  yet   the   ftrefs  gf  weather,   which 

' --'  difablcd 
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jvfTtM       difabled  the  {hip,  was  upon   the  high  fea  ;  and  therefore  the 
Ball*am«      original  caufe  being  within  the  jurifciictibn  of   the  admiralty, 
will  draw  the  refidue  to   it  as  incident.     Sed  non  allocatur. 
For,  ptir  curiamj  this  is  not  like  the   cafe   of    Coftard  v. 
Lewftie,     I.     Bccaufe   it  does  not  appear  in  this  cafe,  that 
the  (hip  was  in  her  vovage,  when  Ihe  became  in  diftrefs  for 
want  of  the  anchor,  &c.  and  at   the  time  of  the   contrafl. 
2.     There  was  no  hypothecation,  here,  as  there  was  in  the 
(a)Ktc  ante.     Cafe  Cited  J  (a)  now  where  there  is  an  hypothecation,  if  the 
i$2.poil9S}.     admiralty  ihould  be  prohibited  to  proceed,    {^r.  the    party 
would  be  without  remedy,  for  no  fuit  can  be  againft  the 
(hip  at  common  law  upon  it.     Now  it  is  true,  that  by  the 
maritime  law  every  contraftwith   the  mafter  of  a  (hip  im- 
plies an  hypothecation  \  but  it  is  otherwife  by  the  law  of 
England.    Therefore  this    being  a  contraS  made  with  the 
matter  upon  the  land,  it  is  the  common  cafe.     The  admi- 
ralty cannot  have  cbgnifance  of  fuch  a  fuit.     And  there- 
fore a  prohibition  was  granted.     But  at  the  importunity  of 
Che    defendant's   counfel  the   court    gave  order,    that  the 
plaintiiF  (hould  declare  upon  it,  ^c. 

Withers  Wi^yT  Harris. 

S.  C.  7  Mo4.  $0.  SaUc  258.  3  Salk  319.    3  Danv.  Abr.  331.  pL    ix.  with 
fome  material  difference.  7  Mod  64.  Holt,  265. 

THE  plaintiff  recovered  judgment   in   ejeftment  againft 
the  defendant;  and  after  that  a  year  after  the  judg- 
ment was  expired,  he  fucd  an  habere  facias  poffejponeniy  and 

^^^     execution  thereupon   was    executed.      Upon    which     Mr. 

669.&vidc Com.  il/^«/tf^«f  moved  that  the  faid  execution  might  be  fet  afide 
od^E?  5*  '•  "•  as  irregular,  bccaufe  the  plaintiff  could  not  fue  execution 
p.  541.^°'^  yv^n  the  faid  judgment  after  a  year  after  the  judgnrient 
A  writ  of  poflcf.  given,  without  -xfcire  facias.  Upon  which  a  day  was  given 
non  caniiot  in  to  hear  counfel  of  both  fides.  And  at  the  day  Mr.  Fetre 
fu^'^out"!)^  //^7///V/Af  for  the  plaintiff  urged,  that  the  execution  was  re^ 
fuch  a  judgment  gular.  He  admitted,  that  if  the  plaintiff  would  fueanex- 
aftwthe  cxpira-ecutionfor  the  damages  after  the  year,  he  ought  to  fue  a 
^f^^rfmZ.^  fclre  faeins  :  or  in  fuch  a  cafe  as  this  he  might  fue  zfcire 
when  the  ivd^*  facias  if  he  pleafcd,  but  that  it  was  not  necsHary  to  fue  fuch 
mentwas  given,  a  writ.  He  faid  he  did  not  know,  that  before  the  time  of 
Charles  W.^wy  fc  ire  facias  had  been  brought  upon  a  judgment 
in  cjedment.  And  in  2  Keb.  S5-  ^  ^'^"  3 '7*  i^  ^^s 
looked  upon  as  a  new  cafe.  That  the  law  would  not  per- 
mit any  man,  who  had  recovered  a  right,  to  be  without 
remedy  i  therefore  a yi'/Viryj/r/^/j  lay  upon  judgments  in  real 
a£lions  after  the  year,  and  debt  in  perfonal  a£tions  ;  and 
by  the  ftatute  of  ^i^^w.  2.  i^  Edw,  i.  c,  4.5-  zfcire  fat  gas 
was  given  upon  recovery  in  perfonal  anions  ;  but  at  com^ 
mon  law  the  plaintiff  had  no  remedy  after  the  )rear  upon 
a  judgment  in  ejedlment,  unlefs  he  might  fue  execution  5 
becaufe  no  fcin  facias  lay,  it  not  being  a  real  a^on;  which 
would  be  fuch  an  inconvenience,  as  the  common  la^wr 
would  not  have  permitted  ^  therefore  9I  ncceffity  the  plain* 
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tifF  might  fuc  c:«cecution  after  the  year  at  common  law.  Wi-bhiii 
And  if  he  might,  then  he  may  do  it  at  this  <lay  ;  becaufe  u^li^m* 
no  ftatute  deprives  him  of  the  faid  remedy.  That  the 
reafon  why  TLJare facias  lay  upon  a  recovery  in  a  real  a^iofi 
at  common  law  was  to  the  end  that  the  tenant  might  have 
an  opportunity  to  fhew  his  right,  without  being  driven  to 
a  higher  a£^ton  :  but  fuch  reafon  does  not  hold  place  in  cafe 
of  an  ejecfaicnt,  becaufe  by  recovery  in  fuch  a£lion  the  pof- 
feffion  is  only  recovered,  and  the  defendant  is  not  driven 
to  a  higher  action,  but  may  have  another  ejefiment,  and 
try  it  the  next'affizes.  He  urged  farther,  that  eje&TiCnts 
arefevoured  by  the  law,  and  would  lie  of  things,  of  which 
a  real  a£):ion  would  not  lie,  as  de  cottagio^  pcmarioy  i^c  Cro* 
Eisz.  818,  854.  Stile  215.  That  it  could  .be  no  incon* 
vcnience,to  allow  of  fuch  execution  without  zfcire  facias  r 
but  it  would  be  very  inconvenient  of  the  other  fidcj  to 
drive'the  rccoveror  in  ejedtraent  to  a  fcin  facias  after  th« 
year  after  the  judgment,  becaufe  it  is  ufual  in  mortgages 
to  have  judgment  confefled  in  eje£hnent  by  the  mortgagor 
to  die  mortgagee ;  and  if  in  fuch  cafe  the  mortgagee  after 
the  year  ihould  be  driven  to  a/r/r/  facias  ;  he  would  be  in 
no  better  condition,  than  if  he  were  driven  to  fue  an 
ejefhnent  originally.  That  in  this  cafe  the  plaintiff  might 
have  entered  without  fuirg  an  habere  facias  fojfeffumem  \ 
for  where  the  land  recovered  is  ceftain,  the  recoveror  may  ^  •  *♦. 

enter  at  his  own  peril,  and  the  affiftance  of  the  flierifF  is 
•nlyto  preferve  the  peace.  2  Sid.  156.  1  Roll,  Rep.  213^ 
A^oy  71.  Palm.  263.  therefore  that  the  fuing  of  it  will  not 
vitiate.  And  laftly,  he  relied  upon  i  Sid,  351.  2  Kcb, 
307.  Okey  y*  Ficars^zs  a  cafe  in  point,  that  z  fcite  facias 
need  not  be  fued  after  the  year  after  judgment  in  eje6lment. 
Sed  non  allocatur  per  curiam.  For  (by  them)  as  to  the  pof- ' 
feiEon  an  ejedhnent  is  in  nature  of  a  real  aftion  at  common 
law,  and  tiierefore  by  common  law  a  Jcire  facias  would 
lie  upon  a  judgment  in  it.  This  was  the  proper  remtdy 
by  common  law  for  a  termor  for  years  to  recover  his  tprm, 
and  fuch  a  recovery  bound  him  who  had  the  inheritance,  and 
he  and  his  heirs  could  not  falfify  it  no  more  thitn  a  reco- 
very in  a  real  a£tion.  Now  there  is  the  fame  reafon  there^ 
fore,  that  Vifcire facias  (houldlie  after  the  year  upon  a  judg- 
ment in  ejeibnent,  as  upon  a  recover)'  in  a  real  action. 
And  Holt  chief  jufticc  (aid,  thkt  perhaps  if  the  recoveror 
was  delayed  of  his  execution,  by  fuing  of  a  writ  of  error, 
that  might  alter  the  cafe  :  For  if  the  defendant  brings 
error  after  the  year  after  judgment  given,  and  aftervi^rds 
become  nonfuit,  the  (a)  defendant  in  error  may  fue  out  execu- 
tion without  a  fcin  facias^  [See  Cm  Eliz.  joby  7,  416, 
Oo.Jar.  364.  1  Roll,  Mr.  889.  5  Co,  88.  Garnof^ 
cafir,  I  And  that  is  an  anfwer  to  the  cafe  of  Okey  v*  Vicars. 
(tf}D  ace,  6  Mod.   ^%%,  $(r.  301,  &  ride  Burr.  660. 6  Mod.  a8S,  3  P. 
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WiTKXRf     And  he  faid,  that  he  was  not  at  all  fatisfied  with  the  opiiifan 
„  '*'  of  Coke^  2  In/l,  460,  in   his  comment  upon   IVt-ftfn,  2.  i-? 

ta.  I.  cap.  45.  that  nojcire  facias  lay  upon  judgments  m 
%c\rtfac\u\  lay  perfoiial  aflions  at  common  law :  for  the  general  words, 
ijpon  judgments  n^^  ^^^  quaecunque  irrotu/nta^  Uc.  following,  conventiones^ 
tion  at  com-  U'cogntttones^  l5c,  cannot  be  undcrltoqo  of  judgments,  ac- 
mon  Uw,  cording  to  his  own  ruk  of  conftru£tion,  2   Co*  46.   b.   fince 

s.  c.  Salk.        judgments  are  of  a  fupcrior   nature  to   what  was  mentioned 
before.     But  P^zi/^// juftice  faid,  that  all  the  books  warrant 
Coke*^  opinion,  and  the  conftant  opinion  of  all  the  judges 
*  I  fince,  ^iz.  that  no  yf/rr//?ff ^j  lay  upon  judgments  in  perib- 

nal  actions  before  IVeJlm.  2.   13  Ed.  1.  r.  45.  And  vet  he 
himfclf  faid,  ^2it  z  fc  ire  facias  lay  upon  a  judgment  in' an. 
nuity  after  the  year   at  common  law.     [Ideo  quarey  iox  the 
faid  affertion  fortifies  the  opinion  of  the  chief  juflice  HoltS\ 
Holt  chief  juftice  faid  farther,  that  the  reafon  why  fcirefa^ 
ranuintiffTor    '''^^'^  ^^^'"^'  rarely  fued  in  fuch  cafe   is,  becaufe  the  plaintiif 
dcfc  dants  dies,  generally  fues  execution  immediately.     Where    there    are 
exewtcn  may  {^veral  plaintitFs  or  defendants,  and  one  of  them  dies,  exe-  ^ 
a*  inff  the%W*^"^*°"  may  be  fucd    by  or  again  ft  the  furvivors,  upon  fug- 
vivors.  S.  P.^s   geftion  of  tl^c  death  made  upon  the   roll.     But   where    there 
Danv.  Abr.  332  is  but  one  defendant,  and  he  dies,  it  is  aqueftion,  whether 
pL  6.  R.  ace.   execution  may  be  fued  without  a  fcire  facias.     In  perfonal 
fw^the^fcs      aftions  .  doubtkfs  it  cannot,  becaufe  a  new  perfon  will  be 
there  cited    But  charged.     But    in    ejectment    the   plaintiff  ought    to  have 
ifafolcdefen-      execution  only  of  the  land  recovered.     ShelUfs   cafe,  i   Co, 
execution  c"  n     93-     "^^*"  "^^  warrant  it,    becaufe  there  the  death  was    the 
be  fued  without   fame  day,  that  the  habere  facias  pifmam  bore  tejle^  and  fo  it 
a  fcire  facias  in  ^was  held  to  be  a  death  after  the  teJL\     He  faid  farther,   that 
Ta^'^Jlfe^  »t  was  held  in  this  court  in  the  cafeof  J5<^^r  v.  Loydy  Holt^ 
and  vide  the  ca-  199.   that  the  plaintiiT  might  enter  pending  the  writ  of  cr- 
ies there  cited     ror  upon  the  judgment   in    ejectment,  if  he  could  find  the 
thcrit^^n"anP^'''c®o"^"^P^y»  for  *e  writ  of  error  binds  the  court,  but 
eic^ment.         not  the  right  of  the  party.     But  he   muft  take  care,  that  he 
Flaintiff  miy      do  not  enter  with  force.     They   all  held,  that  the  {a)  fcire 
the  wr^of  "r^    y^aV?j  ought  to  have  been  agai'nft  the  defendant  and  terre- 
ror  u^Vr     tenants  alfo  ;  but  that  this  might  have  been  made"  good,  by 
judqnunt  in       (^b)  fuing  of  an  habere  facias  poffeJJiQnem  within  the  year,  and 
eicpmcm,  vide   ^^  ^^  ^^^^^  of  Vfce-cornes  non  mijtt  breve  \  and    therefore  that 
194/  ^'*^^*    .  is  a  means  for  mortgagees   who  have  judgment    in  eje£t- 
ment    acknowledged    to     them  v    though    Holt  chief  juf- 
tice faid,  that  it  was  a  ufurer's  trick,  and    not  to   be  en- 
couraged.    And  Powell  juftice  faid,  in  the  cafe  in  C.  \B. 
of  lady  Jllibotty  it  was  held,  that  the  mortgagee,  who  had 
a  judgment   confcfled   to  him  of  the    lands   mortgaged  in 
ejeftment,  coujd  not  fue  an  habere  facias   poffejfwnem  after 
the  year  after  the  judgment,  but  might  prevent    any  incon- 
vjenience,   by  fuing  of  an    habere  facias  po(jeffionem   and  by- 
entry  of  a  vice-comes  non  mifit  breve.Xhe  execution  was  fet 
afide  as  irregular,  and  reftitution  granted. 

(a  J  Vide  ante  669* .  (hj  Vide  Str.  lOO, 

In 
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S.  C.  Salk  552.  Holt  597.  more  at  large,  7  Mod.  78/ 

. .  .  ,  .1  •  .         I  /•  1         -^  *"*"  cannot 

JN  an  attachment   upon  a  prohibjtion  the  cafe  was  .thus,  be  fucd  m  the 
The  defendant   libelled  againft  the  plaintiff'  in  the  cede-  <p  ritual  court 
fdlical  .courts    for    having     folicited    die   chaftily    of   a  ^;^^'!^^^^^^^^^^ 
woman,  after  the  plaintifF  had  been  indi^ilcd  for  an   aflaulc  if  the  fohdtati. 
upon  the  fame  woman  with  intent  to  raviih  her,  and  con- ^^^  was  accom- 
vi^ed  and  fined  upori  it,  and  after  tlfltt  the  woman  had  fued  foj^^^^v]^^^ ^ 
2Vi  a6iion  of  aflfault  and  battery  againft  him  for  the  f  me  of-inft.487.488 
fence,  which   adtion  was    depending  at   the  lame   time  that  ^  port  "ct, 

the  profecution   was  in  the  fpirituS   court.     AH  this  mat-  '^V^?^  ^"  ^^^'^ 
^  ,  111'  •     I  n  •  n«t  afcr  cen- 

ter appeared  upon  the    pleadings  ;  anq  the    qucltion  was,  viftion  on  an 

whether  the  prohibition  fhould  ftand,  or  whether  a  conful- md lament  for 
tation  (hould  be  granted.     And  Mr.  Montague  argued,  that  jj[j{;*f  "^  ^^'* 
a  confultatton   ought  to  be  granted,  becaufc   the  Solicitation  ravi(hhct"i^he 
of  the  chaftity  of  a   woman  was  properly  of  ecclefiaftical  affiiuitand  folj- 
cognizance.     2  Inft.    488.     Then    though   the    defendant  J^^^^^J.^^^^^^^^ 
be  convict  upon  an  indictment,  and  though   an  aftion  de- 
pends for  the  fame  caufe,  yet  it   is  no  caufe  of  prohibition. 
1.    Becaufe  the  fpi ritual    and  temporal  courts  in  fome  cafes 

have  concurrent    iurifdiiStion,  as   in  (// )    cafes    of  penfions  f/'^.  T'**?  ^^' 
,  .      J     ,  r"' •     ■  9  -x^t  J     J-        r  Prohibition.  G. 

tlaimcd    by    prclcription,    &c.  2.      1  hey   proceed   diverfis  u,2^zt\.vo\. 

ratknibusy    the  one   for    punifhing   by    fine,     or  giving  da-  4»  P-  505»  5o<»» 
mages,  &c.   the  other   pro    falute  anima:.     That    this   dif- 
ference is  obferx'ed  in  >iV//V.  Qer,  9  Ed  i.Jf,    1 .  r.  6.  and  rs 
confirmed  by  the  common  cafe  of  having  laid   violent  hands 
upon  a  clerk. 

£  controy   it  was   urged  by  Mr.   £yr/,  that  the  prohibi- Ifan™*"  calls  a 
tion  ought  to  fland.     Of  which   opinion  the  whole  court  ^„^^^,;i^'*'^^^^^^^ 
feemsd  to  he,  becaufe  though  the  folicitation,  &c.  M^as  of  carnetfiae  him 
ccclefiaftical      conusance,    yet     the     force    added    to    it,  in  the  fpirituai 
which  is     temporal,  makes  it  cognifable  by  the   temporal  ^"'2|*^''.-J^* 
courts.     Asify/.  calls  B.  whore  and  thief,   the  aftion  fiiall  and  inT t«n;po- 
be  fued  at  common  law,  and  B.  cannot  libel   againft   A,  in  ralonc  for  the 
the  fpiritual  court  for  the  word  whore,  and   have  an  aftion  ^^"*  ^^*'^' 
at  common  law  for  the  word  thief.     See  2  Roll,  Mr.  295.    .^ 
It  is  alfo  one  continued  a<a,  and  therefore  not  mere Jpiritu alia,  J"^a  iJ^'* 
2  Injl  488.     Co^f  fays,  incre  fpirltualla  funt  quae  non  ha-  242.  248,  Vin. 
htnt  nuxturam  temporeilium.     As  to    the  cafes   cited,   where  Prohibition  N. 
norwithftandin^  a  recovery  by  the  huft)and  in  trefpafs  and  ^^'c^D^  a7c  ^  * 
ailault  upon  his  wife,  &c.  yet  the  fpiritual  court  proceeded  arj/poft,  no/, 
to  punifh  the  man  for  adultery;  they  are  not  to  this  pur- ^ly'^^*"**  »nd 
pofe,  becaufe  in  the  faid  cafe  for  the  adultery  there  could  -q'^  in^aflUult 
not  be   a     profecution     at    common     law :    and    in    the  and  battery  for 
fiid  cafes  the   hufl^and  and  wife  could  not  join  in   an  ac-  having:  arraulted 
%on  of  trefpafs.     And    Holt    chief  jufticc    faid,  that  the;^^,j;;;;^5jf;^^s^ 

ufualpoa    10^,' 
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Gallxsakd  ufual  way  of  •declaring  in  the  faid  aftions  for  havfng  defiled 
RxcAVD  ^  man's  wife,  is  not  fo  good  ;  and  as  fome  of  the  feid  de- 
clarations have  been,  it  might  have  been  a  queftion,  whe- 
ther they  had  been  good,  though  it  is  a  trefpafs  ^uoad  the 
hufband  j  but  the  proper  aftion  is,  quare  uxorem  liiam  ra- 
puiu  Rafl.  Trefpafs  662.  6.  And  Powell  juftlce  faid, 
that  the  prefent  cafe  was  like  the  cafe  of  the  abbot  of  St. 
AlbafCi  in  22  Edw.  4.  20.  cited  4  Co.  20.  a  v^here  the 
folicitation  of  chaftity,  being  mixed  with  imprtfonment  and 
force,,  was  become  of  temporal  cognizance.  But  though 
the  opini9n  of  the  court  was  as  afore&id,  at  the  prayer  of 
the  defendant's  counfel  they  gave  order,  that  this  cafe  ihould 
be  argued  by  civilians,  fiut  afterwards  an  apparent  fault 
being  in  the  pleadings,  they  refufed  to  hear  the  civilians. 
And  judgment  therefore  wis  given,  that  the  prohibition 
{hould  ftand. 

Greenway  verf.  Freeman. 

S.  C.  7  Mod.  83. 
R.tcc.  7  Mod  ir>.  E  B  T  upon  judgment.  The  drfendant  pleaded  a 
2nee^7^'  ^^'  -M  con^PO^i^^"^  n^aJ^  ^»*  t>vo  thirds  of  his  real  cre- 
ditors, &c.  and  the  aft  of  parliament,  8  and  9.  W.  3.  c. 
18.  and  in  his  plea  he  avers,  that  he  fe  ah  ufuali  loco  toni^ 
morantiae  fuae\\xQ)\  a  Azyfubtraxit  et  abfcondidity  being  unable 
to  pay  his  debts,  but  does  not  fay  that  he  abfcondcd  for 
debt.  And  for  this  fault  judgment  was  given  for  the 
plaintiff,  as  it  had  been  before  in  a  cafe  in  this  court  be- 
tween ^m/A^w/J  and  Rutter. 

Eaft    verf.  Efiington. 

S.  C.  7  Mod.  86.  Salic     130. 
l^deCart^  509.  ^ASH  upon  a  bill   of  exchange.     The  plaintiff  declared 
^'mSXsktzi'iiy^^  upon  the  cuftom  of  merchants,  upon  a  bill  direfted   to 
the  defendant  in  this  manner  :  Pray  pay  this  my  firft  bill  of 
exchange,  the  fecond  and  third  not  being  paid  ;  and  then 
he  fhews,  that  the  bill  was  indorfed  by  the  drawee  to  him* 
felf  In  this    manner  :  viz,  that  the  drawee  indorjavit  fuper 
billam  illam  conUnta  billae  illius  fore Jolvenda  to  the  plaintiff, 
&c.  Upon  non  a£umpftt   pleaded,    verdift  for  the  plaintiff. 
And  Mr.     Lee  fox    the     defendant    moved   in     arreft    of 
judgment.     I.     That  it  is  not  averred  that  the   fecond  and 
third    bills  were    not  paid  ;  and  without  that  the  plaintiff  is 
not  entitled  to  his  aftion,  for  if  the  fecond  or  third  was 
paid,  the  defendant   is  not  bound   to  p^tv  this  bill ;  and  the 
'  nonpayment  is  quafi  a  condition  preceaent,  which  ought  to 

entitle  the  plaintiff  to  this  aftion;  and  therefore  it  ou^t  to 
be  averred.  Sed  non  allocatur.  For,  per  curiam,  though  it 
kad  been  ill  upon  demurrer,  yet  it  is  aid^d  by  the  verdift 

fflf 
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f)r  iifthe  fecond  or  third  had. been  paid,  the  jury  would  ^^st 
have  found  non  affumpfithtrc,  2.  A  fecond  exception  was^  EishTcton* 
thst  rhc  endorfcment  fticwn  in  the  declaration  is  not  fuch  as 
will  transfer  the  property  of  the  bill,  and  therefore  the 
pfcuntiffis  not  intiiled  to  this  a£lion.  Scd  non  allocatur, 
Fer^per  curiam^  it  is  aided  by  verdift  j  as  want  of  attorn- 
ment in  debt  for  rent  by  the  aflignee  of  the  reverfion,  is 
aided t?  vcrdi ft.  And  judgment  war,  given  for  the  plain- 
tiff.   3ilr.  King  for  the  plaintiff. 


NichoIIs  verf,  Tirrfelt. 

Si  C*  7  Mod.  96. 

I  E  B  T  upon  bond.  The  defendant  pleaded  the  aft  of 
compofition,  8  and  9  0^.  j.  r.  18  ts't-.  Kxcep- 
tion  was  taken  to  the  plea,  that  the  defendant  only  fays^ 
that  he  abfconded  the  feventeenth  of  Novembir  1696,  ana 
docs  not  fa}',  that  he  abfconded  at  the  time  of  the  making  of 
tic  2dt,  For  the  feventeeoth  o^ No^embrr  extends  only  to  the 
W\v\g  a  prifoner  for  debt,  but  the  abfconding  onght  to  be  at 
the  rime  of  the  aft,  ^V.  And  for  this  reafon  the  plea  was  held 
ill,  and  judgment  for  the  plaintiff.  Ex  relaiioni  mWi  Jacoh 
The  lame  point  was  refolved  Trin.  2  Ann.  Bi.  iJ»  betweeri 
Citififis  and  CalhuUy  after  confideration  had  by  the  court  of 
the  different  panning  of  the  aft.  •Mr.  Snlkeld  counfel  with 
iht  plaintiff,  jVlr.  Branihwaite  with  the  defendant. 


Henry  verf.   Cole. 

S.  Ct  7  Mod.  103. 

UPON  iftue  joined  In  an  aftlon,  the  writ  t)f ;://?  ^rtiis 
v/as  a\\'ardcd   in    the  name    of  the     kingi     and  then  ^^^^  ^T^*^  ^" 
entry  was   made  upon  the   record,  that  before  the  day   in  whatday  alitiif 
baik  the   king  died  ';  and  at   the  day  in  bank  the  writ  is  dict. 
returned  by    tne  jiiftices'of  the  queen.     And    Mn    tVard 
ni3vcd,  that    it  did  not  appear,  that   the   king  died  before 
the  day  ofmJiprius\  and  if  not,  the  execution   of  the  writ 
by  the  juftices    of  the  queen    was  erioneous.   Sed  ntn  alh- 
(dtur.     For,  prr  (^uriamj  they  will  take  notice  on  what  day 
the  king  died,  which  was  tiie  eighth  of  Marc h^  and  con-^ 
fcqucntlv  before  the    twerity-(eventh    of  April,  which  was 
y^t  dzy  of  niji  prius.     And   therefore  the  execution  of  the 
writ  by  the  juftices  of  the  queen  good*     And  judgment       , 
was  given  for  the  plaintiffr    See  the  l^te  aft  of  parliament, 

1  Anju  f.  8.yr  3* 
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How  "cerf,  Prinne. 

S.  C.  More  at  lartrc.  7  Mod.  107. 

'JiV2'^"'  ^  A  S  E  for  words.     The  pbinuft  declared,  that  he  was 
to  lay  ox  one        'I  •    n  •  r  11  1  •  <•        » 

vrhoisajuftice   ^^— '  a  juihce  of    pcacc,   aiid    deputy    lieutenant  for  the 
a  deputy lieutc-  county  of  Gloucefler'^  and  that  he  had  been  reprefentativeof 
a^^^candidatc '^^^^^'^''^  county  in    parlianv?nt,   and  then  was  candidate  ta 
for  a  feat  in    ^   bc  chofen  knij^ht  of  the  faid  Ihire,  cf)V.  that  the    defendant 
parliament,** hr    Intendinec  to  defame  him,   end    to  hinder  him   from  being 
forb^rT^n*!^'"^  eleacd,  Yaid   to  J.  S.  in    th-.  hearing  of  divers  freeholders 
thcPr?i?cc^^     of  the   faid  county:  "Don't  you  give  your   vote   for  Mr. 
of  Wales,  and      «  Hg-jo  for  he  is  a  yacobite^  and  is  for  bringing  in  the  prince 
P**P^*<»  *f*     '*  ^^  ^Vnles  (a)  ana  popery,  to  the  deftroylng  our  nation;'* 
our  nadOT."       ^^^"  ^^  '^X^  another  count,  averring   himfeU  to   be  a  privy 
S.C.  Salk.  694.  councillor,   C5V.  tmd  that  the   defendant    faid   of    him,  &c. 
Holt652.  orto   «  J  have  been  arrefted  this  morning  at  thefuitof  the  ho- 
counciUor  he^     "  nourable  John  Hew  efquire,  and  it  has  coft  me  five  fliil- 
ifr«rted  mc  br-   "  lings  and  fixpencc  for  iny  breakfafV,  and  if  you  do   not 
c;iufclwouid      ic  y^fe  for  him,  he  will  fervc  you  fo  too;  I  know  why  it 
confSt  tt>him     "  ''^'  ^^  '^  bccaufe  I  would  nor  give  my  confcnt  to  him,  to 
tobringinpo-     "  bring  in  popery  and  the   prince  of  tVaUs?^     Not  guilty 
pciy  i^nd  the      pleaded.     Verdift    for    the    plalntifF,   and    400I.    damages. 
^^^It^^"^^  Upon  which    MeiTieurs  Mowitagye^  JVeU,    Parker^      and 
*«  bringing  in"     Lcchmere^    moved  in  arreft    of  judgment,  that  the  words 
ihallbc  intended  were  not  a£Honable.     And  it  v/as  argued  on  the  other  fide 
inTrs""^'    for  the  plaintiff  by  Mr.  folicitor  general    Harcourt^    Mr* 
land^s.  "c       Grovc,  and  Mr.  BdnniJIer.     And    tWs    day,    the  twenty- 
Salk.  694.  fovenih  of  Novembery   Holt  chief  jufticc  pronounced   the 

apdthc words      opinion  of    the  court  to  be,  that  they  were  aftionable,   bc- 
Walcs,  ** theVe-  "^S  fpokcn  ofa  man,  who  enjoyed  fuch  ofEces,  &c.      But 
tended  prince,     they  would  not  determine,  whether  they   would  have  been 
Sk  CSalk.  694.  adtionable  or   not,  being   fpoken  of  a  private  man.   '  And 
the  principal  rcafons  ef their  judgmentwere,    i.  That  they 
ought  to  intend  the  words  of  bringing  in,  to  be  underflood  of 
bringing  into  England^  being  fpoken  by  an   Englijbman  (for 
every  man  fhall  be  intended  here  to  te  an  Engltjhman^    if 
the  contrary  does  not    appear.     $  Co.  'j  b  Cmudrfs     cafe) 
and  efpecially  th^  words,  to  the  deftroying  of  our   nation, 
being  added.  2.     That  it  is  notorious,  who  was  meant  by  the 
words,  prince  of  IFales^  for  the  law  took  notice,  that   there 
w?s  a  pretended  prince  of  IVales^  as   appears  by  the    7  &  8 
JVilL  'i- cap.  15.  which    enafts,  that  the  afferting,  that  the 
pretended  prince  of  /^//fi  hath   any  right  to  the  crown  of 
(h)  vide  EulL    England^  fhid)  be  a  pramunire.     Then  ^^^  thefe  words  being 
Nifi  Pii.4.        fpoken    c:f  a  julHccofthe  peace,  &c.   will  be  adlionable  ; 
becaufe  they  charge    him,  with  maintaining  fuch  principle?, 
as  fuch   an  officer  ought  not  to  have,  and   for   which    he 
ought  to  be  difcharged  from  his  oflicel     3  Lev.   50.    Raym^ 
482.  Sir  Ihomas  Clargnv.  Rawe^  a  cafe  ftrong.in*  point. 
Cro.  El  191.   I.  Leon.  335.  Cro.  Ja.  202.  Yelv.  104. 

(^;  According  to  the  xcpcrt  in  7  Mod.  107  an  ixmuendo  was  added  implying 
t*»at  ti'-c  prcicni-'cd  pJ  ince  of  Wales  was  meant. 

Objcdlion. 
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Objcftion*     That    the  words  may  be  underftood,  that  How 

Mr.  //nc^  would  bring  in  poperv  and  the  pretender  by  ad     puiTNt* 
of  parliament,  which  was  lawful ;  and  then  to  fay  fo)  did 
Aot  import  any  fcandal* 

Anfwer.      That  is  too  forei^an  intendment. 

Obje<%on.     That  the  words  do  not  charge  M*  How  with 
the  doing  of  any  a6l. 

Anfwer.  No  a(2  was  charged  to  have  been  done  in  the'. 
cafes  cited  in  3  Lev.  50.  and  Cro.  EL  191.  and  yet  they 
were  held  actionable.  And  words  will  be  a<5lionable,  if 
theycharg^  men  with  evil  inclinations  and  principles.  1 
BmonL  5.  He  will  play  off  both  fides,  i  Roll.  jibr.  86, 
He  will  cut  him  out  of  doors. 

Objefiion.    That  thefe    offices  are  not  offices  of  profit, 

Anfwer.  Yet  if  the  words  fpoken  charge  fuch  an  officer 
criminally,  they  will  be  adlionable  \  otherwife  if  they  ojily 
import  ignorance,  i  Lev.  52.  Bill  v.  FicLL  But  ferther 
thefe  words  do  more  than  charge  the  pInindfF  i?v'ith  evil  prin- 
ciples only  :  for  one  muft  preftime,  that  he  who  heard  Mr. 
Prinne  fpeak  thefe  words,  would  prefume,  that  he  knew 
the  oiatter  charged,  by  fome  difcourfe,  or  overt  aft,  of 
Air.  How's  i  how  otherwife  could  Mr-  Prinne  know  Mr. 
/£nv's  inclinations  ?  And  fuch  overt  a<St  would  be  crimi- 
nal, and  the  words  importing  it  aftionable.  And  upon 
this  confideration  perhaps  the  words  would  bear  an  aftion 
in  the  cafe  of  a  private  man.  The  fame  reafon  will  main- 
tain the  adion  for  the  words  in  the  fecond  count.  And 
therefore  judgment  by  the  whole  court  was  entered  fcr  the  ' 

plaintiff. 

Afterwards  error  was  brought  upoir  this  judgment  in 
parliament,  and  exception  taken,  that  the  verdift  was  ill 
found,  becaufe  he  was  found  guilty  quoad  the  words  pritiw 
itfexto  mentionata.  And  after  long  debates  at  feveral  days, 
judgment  was '  affirmed  by  forty-eight  lords  againft  thirty 
four,  Aknday  January  29, 1704.  i  Sr^.  Pari.  Caf.  97. 
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^:'J:''-  Inglcdcw  T;.;/Cripps. 

nl:;n;^V  miE  B  T^-  T'*^<=  plainiifF  declared  upon  a  bill  penal. 
I'umof  montfy.  Jl  Jf  fealed  and  delivered  by  the  plaintift  to  the  defendant, 
and  4»inds  him-  rcoiting,  that  whereas  the  plaintift*  had  agreed  with  the 
[fof  a  kfs'fu^m'  defendant  to  fell  to  him  fo  many  ftacks  of  wood,  the  de- 
for  performance,  fendant  for  that  Con  V  en  an  ted  to  pay  to  the  plaintift'  35/.  for 
ht  maybcfucd  every  hundred of  the  faid  ftacks;  and  bound  himfelf  in  the 
!um*Tncafcof  P°"alty  of  ico/.  to  do  it ;  then  the  plaintiff  (hews,  that 
non-p2ymcnr,  there  was  fo  many  ftacks,  &c.  and  brings  his  action  for 
vide  Burr,a2j8.  ^10/.  &c.  _as  the  total  for  all  the  faid  ftacics.  The  defcn- 
Debt  will  be  lla- dant  demurred.  Aft^  **^  ^^s  objeftedbyMr.  BranthiLaite 
hlcupona  cove-  for  the  dcfendantmy  That  fuicc  there  is  a  penalty  of  looA 
^'^**^^*^wmo- in  the  bill,  the  plMtiff  cannot  have  an  adlion  for  more 
turn  hafccrtain^  than  the  lOO/.  Sed  nou  allocatur.  For  per  Holt  chief 
at  the  time  tf  juftice  the  plaintiff  has  eleftion,  to  fuc  for  the  paialty,  or 
bringing  the  j^^  ^)^^  ^^t^.  agreed,  although  it  be  more  than  the  penalty. 
tt'Tl.cm^^^^  And  he  may  fuc  for  the  310/.  ^'c.  for  the  wood,  and  for 
when  the  covc-  the  iCo/,  penalty  alfo.  For  this  penalty  was  only  in- 
nant  was  made  fcrtcd,  to  inforce  the  payment  of  the  wood.  And  it 
HoU2oo!^7^^^''^^^"^'^  be  intended,  that  if  the  plaintiff'  fold  wood  to  the 
Mod.  S7.  R.  value  of  1000/.  he  fliould  be  content  wjth  the  penalty  only, 
jicc.  str.  1089.  /J.  It  was  objected  for  the  defendant,  that  admitting  that 
unde?7?cij'  the  plaintiff  might  fue  for  the  wood  fold,  yet  he  out^ht  to 
nant*^ to  pay  fo  have  covenant  and  not  an  adlion  of  debt,  becaufc  the  duty 
much  tor  every  was  certain,  for  the  agreement,  is  to  pay  fo  much  for 
tculi^*^ '*id^*'^' ^^'^^y*^""^^^  that  fliould  be  in  fach  a  place,  and   it 

rhe  party'*is*^not  altogcthLT uncertain  how  many  hundred  flacks  were  there. 
Habk-  to  pny  for  Scd  noftallocatur,  FcfT^percuriaffty  the  plaintiff  may  have  debt  or 
\**^^^^^^"i^^^  covenant  at  his  eleftion.  For  the  rate  being  certain,  viz.  35A 
S.*c.\alk.  6^-8.  ^^r  every  hundred  ftacks  of  wood :  when  the  defendant  has  the 
Holt. 200. 7  woodpche  agreement  becomes  certain,  for  which  debt  lies.  3. 
Mod.  87.  j^  t^yjfl  exception   was,  that  the    plaintiff  has  demasKled 

But  in  aaion  of  ^^^^  ^^^^  ^^  appeared  by  his  own  flicwinff  could  be  dc- 
debt  ui>on  the  manded  J  becaufc  he  demands  fo  much  for  fifty  ftacks,  and 
covenant  tho'  the  agreement  is  only,  that  the  plaintift'  fliould  be  paid  for 
d^ms'an^in-  every  hundred  ftacks;  otherwifc  it  had  been,  if  the  agrcc- 
tirr  fom  for  f«y  ment  had  been,  that  the  defendant  fliould  pay  y^<:aW«;n  ra^ 
tn^ny  hundreds,  f^;^;   q{  ^5/,    for    everv  hundred  &c.    All^n  3.    Sti/g   12. 

may  enter  a  re-  2  contra  it  was  urged  by  Mr.  AcherUy  for  the  plaintiit, 
mittitur  as  to  that  this  convcniiHt  or  agreement  ought  to  be  conftrued  ac- 
iri're7^-a*of^  cording  to  the  intent  of  the  makers  of  it;  and  it  could  not 
jrT^S,'c,°.  be  imagined,  that  the  plaintft' intended  to  give  fifty  ftacks. 
Salk,65?,HoIt  of  wood  for  nothing.  And  he  cited  i  Lev.  140.  heyme  v. 
vid?Co^^°**2^^'  Gouljlon.     Sed  non  allocatur.     FoVy  per  curiafUy  the  agree- 

Dougl,  r,  I,  H, 

B,C,  24/  Burr,  1231,  an  aftion  may  be  malnta'ncd  upon  a  covenant  to  pay  for  all  the  (lacks  of 
wood  in  a  certain  phce  upon  tale,  ik:  plaintiff  ncTir  fold  the  (Ucks,  or  that  the  dtfcru 
dani  never  had  tlKm. 

lucnt 
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mcnt  is  only  for  every  hundred  ;  and  fincc  it  is  not  faidy^nrw-  Ikclxdiw 
(ium  ratam,  the  plaintiff"  cannot  recover  any  thing  for  itby  this  ciTpfi 
agreement.  4.  A  fourth  exception  taken  by  the  defen- 
dant was,  that  the  agreement  is>  that  the  defendant  fhall 
have  liberty  to  take  the  wood  in  fuch  a  place,  and  that  he 
Ihall  pay  35/.  for  every  hundred  ftacks  upon  tale  ;  and  the 
plaintiff  has  not    averred,   that  the  defendant   had  all  the  •    . 

hundred  ftacks,  for  v/hich  this  action  is  brought  ;  but  the 
pkinrifF  has  only  averred;  that  they  were  all  at  the  place, 
tff.  at  the  time  of  the  articles  m'ade.  Now  i.  It  was  ne- 
ceflar)'  to  aver,  that  the  defendant  had  the  ftacks,  tffc. 
becaufc  otherwif'.  the  defendant  is  not  obliged  to  pay  for 
them.  For  the  agreement  is,  to  pay  for,  (ffc.  which  is 
a  condition  precedent,  which  muft  be  performed,  before 
the  plaintiff  can  be  intftled  to  his  adlion.  15  Hen.  7.  10. 
I  Ltu.  70.  2.  The  plaintift'oughttodo  thefirft  actj^z/z. 
to  tell  them  ;  .for  the  payment  is  to  be  made  for  evtry  hun- 
dred ftacks  U|Jon  tale.  Svti  non  allocatur.  For  pi^r  Holt 
chief  juftice,  there  is  no  condition  precedent,  nor  firft^  ?c^t 
robe  done  or  performed  by  the  plaintiff ;  for  he  has  fold 
Jl  his  intereft  in  this  wood,  and  the  defendant  may  and 
ought  to  tell  it.  Then  Mr.  Acherley  moved  the  court,  that 
fht  plaintiff  he  might  have  leave  to  enter  &  remitiit  for  the 
17/.  lOx.  demanded)  more  than  ought  to  be,  for  the  fifty 
itzcks  ;  and  that  he  might  have  his  judgment  for  the  refidue. 
-Jid  day  was  given  to  argue  that.  And  Mr.  Branthwaitg 
:r.r  the  defendant  urged,  that  the  plaintiff  in  this  cafe  could 
r,oi  enter  a  remittit.  For  the  difference  is,  where  the  dc- 
r-u/id  is  intire,  and  where  feveral.  Where  the  demand  is 
t.v^ril,  and  part  is  well  demanded,  and  part  ill ;  the  plaintiff 
r.sv  have  judgment  for  that  which  is  well  demanded ;  and  may 
f5eb;.rrcd  for  the  refiduc,  as  in  Hob.  178.  Andrtwsw.  Dela  - 
//fl)',  in  an  aSion  of  debt  upon  feveral  bonds,  one  of  which 
was  not  payable  at  the  time  of  the  a<Slion  brought ;  yet  the 
rUIntiff  mall  have  judgment  upon  the  reft.  But  where  the  de- 
nund  is  intire,  an  abridgment  of  it  cannot  be,  neither  can 
the  plaintiff  have  judgment  for  part.  E  contra  it  was  urged 
hv  Mr.  Jcherliy  for  the  plaintiff,  that  a  remittit  may  be 
entered  for  the  17/.  xo  /.  i^c.  and  that  the  plaintiff  fhau 
have ju<lgTOCnt  fot  the  reft.  For  (by  him)  where  the  money 
h  certain  and  intire  upon  the  face  of  the  contrad,  the  de- 
mand of  more  than  is  due  is  ill,  and  cannot  be  aided  by  the 
entry  of  a  remittit :  but  where  the  money  recoverable  is 
compoied  of  feveral  parcels ;  there  if  the  plaintiff  demand 
more  than  is  due,  he  may  enter  a  remittit  for  the  overplus  ; 
for  there  he  ought  to  recover  that  which  he«an  prove  to  be 
due,  and  not  according  to  his  demand ;  and  therefore  the 
pbuntiff  may  as  well  waive  that  which  is  not  due,  by  the 
entry  of  a  remittit^  as  the  jury  may,  it  not  bejng  proved  at  the 
trial.     And  for  that  he  cited  Gre.  y<7#  498,   529.  i    Saundy 
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jncLiDiw     206.  and  the   cafe  of  Thwaita  v.  Lady  AJhjield^  12  Mod, 
93.   5  Mod.  212.  Comb,.  365.  inir.  Hill  7  IVill  3.  B.  R. 
Rot,  469.  in  debt  for  rept  the  plaintiff  declared  as  aflignee 
by  virtue  of  a  decree  made  by  the  commiflioners  at  Clifford'^ s 
Inn  for  the  determination  of  differences  about   the  nrc  of 
Londouy  and  the  plaintiff  demanded  8/.  more  than  was  due, 
as  appeared  by  his  declaration  j  thcs  defendant  pleaded  nul 
tlel  record \    which    being   for   the  plaintiff,  the  defendant 
brougrht  a   writ  of  error,    and  moved  the  court,  that  the 
plaintiff  fliould  not  enter  his  judgment  without  le^ive  of  the 
coyrt ; .  and  a  rule  was  made  accordingly ;  and  afterwards 
a  motion  was  made,  to  fct  afide  t)iat  rule,  and   that  the 
plaintiff  might  have  leave  to  enter  a  remittit  for  the  8/.  and 
have  judgment  for  the  reft  \  and  the  cafe  of   Barber  and 
Pomeroy.     I    Roll.  Air.  785.    Stile  175.     was   cited  as  a 
cafe  in  point ;  and  though  it  is  faid  in    i   Saund.  286.  by 
Hale  chief  juftice,    that   no  judgment  was  entered  in  the 
(aid  ,cafe,  yet  that  was  miftaken,  as  appears  by  the  fight  of 
the  record,  which  was  then  brought   into  court  i    and  the 
entry  of  it  is  H'lL   il   Car.  i.   5.  R.  Rot.  951.  and  upon 
the  faid  authority  vhc  pl:yntiff  had  leave  given  him,  to  enter 
a  remittit  for  the  8/.  which  put  an  end  to  the  writ  of  error  ; 
which  cafe  is  in  manner  a  cafe  in   point.     And  of  that 
KJpinion  was  Holt^  Powell^  and  Powys^  juftices.     And  they 
agreed  the  diftinftion  taken  by  Mr.  Acherley  ;  for  by  Holt^  the 
demand  here  is  no   more  intirc,  than  every  aflion  of  debt 
for  rent,  or  other  thing ;   the  demand  is  intire  as  to  the 
i£kion,  but  not  as  to  the  /;Vw  j  and  therefore  the  difference 
is,  where  upon  a  covenant  to  pay  a  funi  certain  debt  is 
brought,  the  variance  of  the  fum  contained  in  the  deed  will  \ 
yitiate ;    but  where  the  deed  relates  to  matter  of  faft,  there  \ 
thou^b  the  plaiiitiff  demand  more  than  is  due,  he  may  enter  a 
remittit.     And  the   cafe  of  Barber  and  Pomeroy  is  full  in 
point.     ^\xt  GouLl yu^xcz  contra'^  held  that  this  was  an  in- 
tire contrail,    and   therefore  that  a  remittit  could   not   be 
entered  for  part;   no  more   than   there  can  be  an  abridg- 
ment of    an  intire  thing   at  common  law.     And  he   cited 
Dier  65.      10  Hen.    6T     5   Telv.   66.      That   this    differs 
from  the  cafe  of  Barber  and  Pomeroy^  becaufe  the  faid  cafe 
was  after  verdidl;  but  here  it  would  be  hard,  to  take  away 
the  defendant's  good   caufe   of  demurrer,  which  he  had  at 
the  time  when  he  demurred.     But  per  //i// chief  jufl ice,  the 
verdict  makes  fuch  a  cafe  worfe,  for  there  the  jiu'y  find  the 
intanglement ;  and  yet  the  court,  feeing  the  verdict  to  be 
impoifibie,  will  give  leave  to  enter  a  remittit.      Judgment  i 
was  given  for  the  plaintiff  for  what  was  due,  with  leave  to' 
enter  a  remittit  for  the  refidue. 
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Regina  verf.  Dr.   Thomas  Watfon  formerly 
Bifhop  of  St.  David's. 


TH  E   defendant    was  brought  into  the  king's  bench  A  man  brought 
upon  a  habras  corpus  directed  to  the  flierifF  of  Middle-  "P  upon  an 
px'y  to  which  ^v^it  the  fherifF  made  a  long  return,  in  which  by^/?^cr^"' 
writ  xhcjignificavit  and  excommunicate  capiendo  were  fhcwn  in  a  plea  to 
at  hrgc,  by  which  it  appeared,  that  vhc  defendant  was  in  cuf-  tlu- return 

lody  of  the  fherifF,  being   arretted  <ipon  an  excommunicato  "^V^^'^^^^y^"^' 
'.      ,     ,     .  '  ^     .  r      ^  r       n      cd  over  to  the 

rd;^x/mw,,  being  excommunicate  for  non-payment  of  colts,  cnftody  of  the 
in  which  he  was  condemned  by  commiifioners  delegates  j;?  marfhal,  s.  C. 
fuadam  caufa  officii  five  correSiionis  ex  promotione  '  ■    ■  7  M^<^'  5^* 

Lucy^  l^c.     And  the  return  pf  the  habeas  corpus  being  filed  A  plea  to  the 
(though  the  defendant  was  informed  that  xhc  Jignificavit  wr.s  J^y"lbroejude- 
bad,  and  that  by  exception  taken  to  it  he  might  be  difcharg-  mem. 
ed)  his  counfel  offered  a  plea  ingrofTed,  and  ligned  by  coun-  A  biihop  nwy 
fcl,  that  Ije  long  before,  £5fr.  and  at  the  time  of  the,  ^r.  ^^  «conununi- 
and  now,  is  epifcopus  Menevenfis ;  that  he  was  fummoned  to  ^^ j  * 
parliament,  7  tVilL  3.  and  fat  there  as  bifliop,   prout  patct  municato^capil 
per  recordum  ;  et  petit  judicium^  ^c.     And  the  intent  of  this  cndolics  againil 
plea  was,  to  have  the  judgment  of  the  king's  bench  upon  ^^"'' 
it,  an4  upon  the  faid  judgment  to  bring  a  writ  of  error  in  '^ "i*''i!'1i^"^'*^ 
parliaroenty    where  he  hoped  to  have  judgment  in  his  fa-  corpus  aftcran 
▼oar  as  to  the  right  of  the  bifhoprick,  of  which  he  was  de-  an-eft  upon  an 
prifed  by  the  archbifhop,  ^5^^.     And  therefore  Mr.  '^'^/^  ^a TJJ^oT'"'^ 
and   Mr.  Mountague  for  the  defendant  faid,  tliat  they  infift-  TOnfpayment  of 
ed,  that  their   plea  fliould  be  received,  and  that  they  were  cofts  may  plead 
ready  to  try  it  with  the  attorney  general,  whether  the  de-  ^^}^  ^^^^^m  - 
fcndant  was  bifhop  or  not;  and  that  if  he  is  bifhop  (as  faid  fdrVfadaT^ " 
dicy  he  is)  then  a  capias  v/ill  not  lie  againft  him,  becnufe  he  againft  the  per- 
is a  peer  of  parliament.     But  the  court  refufcd  at  firft  to  ^^^  ^^  whom 
receive  tlie  plea.     l.  Becaufe  the  defendant  is  not  in  cujiodia  ^^^y^^^  ^l^  q 
marrejcatli  marrefcalciae'^  and  therefore  he  cannot  plead  fo,  as  7  Mod.  56.  * 
he  has  here.      2.  He   has   not  made  any  conclulion  to  his  The  court  wia 
plea,  and  therefore  the  court  does  not  knov/,  what  judg   notconfider 
mcnthcdefires,  e^fr.     3.  All  the  court  held,    that  bifhops  g^^^^^^^^ 
arc  fubjeft  to  be  excommunicated,  and  if  an  excommunicato  appears iofuf- 
iofienao  fhouldnot  lie  againfl  them,  th::rre  would  be  a  judg-  fic»fnt. 
rocnt  without  a  power  of  executing   it,  whjch.  is  abfurd.  ^  ^^^^^^^^^'^^ 
But  afterwards  the  defendant  amended  his  plea,  and  pleaded  "c^.SIlicTtion 
as  incuflody  of  the  fherifF  of  Middltjex.    And  upon  the  im-  for  nonpayment  ' 
portunity  of  the  defendant's  counfel,  the  plea  was  received,  ^^f  coih  muft 
and  a  day  given  to  the  queen's  attorney  general  to  reply  to  iolu  !mVad!^* 
it,  or  demur,  as  he  fhould  judge  proper.     At  which  day  judged  in  a  cauf« 
Mr.  Brederick  for  the  promoter  Lucy  urged,  that  the  de-  of  ccclcfiaaical 
fendant  ou^t  to  fue  a  fcire  facias  againfl  Lucy^    becaufe  he  s!c.'7'm!^ 
has  an  interefl  in  tlie  cofls.     And  he  cited  2  Roll,  Abr,  178,  5*6. 117. 
&  Cr$*  Car*  108.     Codrington  v.  Rodman^  that  the  pardon  Vidc  ante  323, 

F4  there  ^^^^-"^^- 
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RxGiKA  there  was  by  a  general  aft  of  parliament,  and  therefore 
«^  ^  there  was  ho  need  to  fue  a  jlire facias  againft  the  party  thut 
had  recovered  the  cofts  in  the  fpiritnaal  court ;  but  that  it 
would  be  otherwife  in  cafe  of  a  pardon  by  letters  patent. 
But,  per  curimny  th^  defendant  has  no  occafion  to  fue  Tifdre 
faciai  againft  Lu:^  \  for  if  a  man  be  excommunicate  for  non- 
payment of  tithtfSj'and  afterwards  the  queen  pardons  the 
contempt,  though  the  parfon  fias  an  intereft  in  the  tithe^, 
yet  if  the  defendant  be  afterwards  arrefted  upon  an  excomr- 
municato  capiendo^  he  (h^ll  be  discharged  by  this  court  upon 
pleading  the  paidon,  b^ing  brought  here  by  habeas  corpus^ 
without  fuing  ^fcire  fiuias  againft  ijic  perfon.  And  that  is 
a  ftronger  cafe  than  this ;  bccaufe  ccfts  were  allowed  ta 
Lucy  here  but  as  a  promoter,  and  not  as  the  original  caufe 
of  the  fuit.  But  the  attorney  general  not  being  ready  for  tHc 
tjueen,"  he  prayed  another  day.  And  afterwards  he  came 
iind  declared  to  the  court,  that  he  would  not  intermeddle  in 
the  matter.  Upon  which  the  court  faid,  that  fmcc  it  ap- 
peared to  them,  that  the  Jignificavit  was  ill,  bepufe  it  dul 
not  appear,  that  thcfe  cofts  were  adjudged  in  a  caufe  of 
cccleliaflical  conufancc  (for  if  it  had  been  for  cofts  alone9 
without  doubt  rt  had  been  ill)  now  the  words  in  caufa  offisii 
Jive  corre^ionis  do  hot  make  it  better  ;  and  it  is  plam  fincc 
51  E.  c.  23./  13.  that  the  caufe  ought  to  appear  in  tlje 
writ;  for  how  otherwife  can  this  court  make  judgment  of 
the  nine  caufes,  in  order  to  award  feveral  proceUes  with 
penalties?  And  Fowler's  cafe  {SnU.  293.]  was  cited,  alfo  a 
cafe  between,  the. kiiig  and  i//7/.  P/7/?A.  13  JVilL '^,  Salk. 
194.  where  by  ih^ftgnificavit  it  appeared,  that  Hill  was  ex- 
communicate propter  nmnipjlum  conUmptum  in  mn  folvenko 
^0  libras  hiidam  J.  S,  m  which  Hill  was  condemned  in 
^uoda7n  negotio  eoneermnte  eruditionempuerorum  ahfque  Ucentiti 
of  the  bifliop,  i^c»  and  the  excommunicato  capiendo  W45 
ijuafliedj  and  zfuperfedeas  granted,  becaufe  it  did  not  ap- 
pear, that  this  "matter  was  of  ecdefiaftical  conufancc,  for 
it  may  be,  /////was  a  writing-mafter,  which  "is  not  within 
any  of  the  canons,  nor  compellable  to*  take  a  licence-  of  the 
biinop,  but  a  mere  temporal  office ;  or  tutor  in  the  univer- 
fity,  &c.  1  h::  court  quafli6d  the  writ  of  excommunicato  ca-- 
piendo^  and  difcharged  the  defendant,  and  refufcd  to  take 
any  notice  of  the  pica.  • 
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Gibbons  verj.  Saunders,  wl'jrRou^'sSs, 

RROR.     Debt  upon  a  judgment  given  in  debt  be- A  writ  of  errw 
JL  fore  the  mayorj  &c,  of  the  ftaple  upon  a  bond.     And  F^J^^wvca 
upon  error  brought  the   error  afligncd  was,    '•  TTiat  it  isi^p^^k^S" 
not  averred,  that  the  parties  were  merchants  at  the  time  of  before  the  may- 
the  debt  contradled  5  it  i§  averred,   that  they   were   mer-  "^•j'!?^'^  r 
chants  at  the  time  of  the  plaint  levied;    but  that   is  not  c|Jy^ ^^jjj^t   * 
enough,  for  the  ftatutes  of  27  Ed.  3.  f.   8.   and  36  Ed.  3.  remove  a  Jo<*g- 
r.  7.  require  that  one  of  them  at  leail  fliall  be  a  merchant.  ™*"*  on  a  plaint 
a.  It  does  not  appear,  that  the  bond. was  given  for  a  matter  «l?con^Ate 
concerning  merchandifc.     But  Ae  writ  of  error  was  quafli-  of  the  flaple. 
cd,  becaufe  the  writ  wasdirefted  rnajori  aldermannis  et  vice-  Vide  Com. 
cmitiius  civitatis  Brjfiplj  to  remove  the  record   of  a  judg- ^J^^^^^^^ 
ment  given  upon  a  plaint  levied  before  them  j  and  the  record  5.  p.  ^98. 
removed  ivas  of  a  judgment  giyen  upon  a  plaint  levied  be-  $0,  i.  c.  13. 
fofp  the  mayor  and  conftables  of  the  ftaplc,  whI  bJ^i^ht'on 

for^)  a  judgment 
Mlbequaflied.    Vide  5  G.  i.e.  13. £  5. 

Tomkins  ver/l  Pinfent 

DEBT  for  14/.  for  rent.     The  plaintiff  declared  upon  a  ftatement 
a  demtfe  made  the  twenty-fifth  cf  Auguft  11  JVilL  3  underavide- 
of  a  mcffuage  in  St.  John's  Lane  in  Qerkenweli,  habendum  et  ^^"^^^^^^x^^ 
unendum  to   the  defendant  for  feven  years,    inciptend  from  what  preceded, 
the  twenty-fourth  day  of  yune  preceding,  reddendum  proinde  is  void. 
fuarteriaUm  ad  quatuormaxtme  ufualiafejla  in  anno  feu  infra 
^t^inti  din  proxime  poft  quodlibet  diSforum  quatuor  feftorum 
Jummam  trium  librarum  et  decern  falidorum^  prima  foiutioneinde 
fienda  adfeftumfan^i  Michaelii  proxime  fequens  dimffionem 
illamj etfic deineeps  inquolibetanno  ad  quarterialia  fejia  ufualia 
fifuentia^  viz.  St.  Thomas^i  Lady  Day  and   Midfummer ;  //  ^      ^^^^^  ^ 
f«a/  quaiuQT-decim  librae  de  reMitu  praediSlo  pro   uno  anno  years  from  24 
ifUegrofinito  the  twentv-fourth  of  December  anno  13  Will.  3.  >«^,  rendering 
filubiles  decimo  Januarti  fequente  a  retro  fuerunf  et  infilutae  et  ^^Th^wi 
adhuc  infilutae  exijlunt^  per  qupd  a£lio  accrevit  to  the  plaintiff  Lady-dayi  and 
to  demand  the  faid  14I.    The  defendant  demurred  general- Midfummer,  a 
ly.    And  Mr.  Mompejfon  took  exception,  i.  That  the  rent  forTye^<S5ded 
is  referved  payable  at  the  four  ufual  feafts,  but  the  [v/z.]  ona4th  Dec. 
contains  but  three,  therefore  that  it  is  ill.     But  per  curiam^  is  bad. 
the  [viz.]  being  repugnant,  (hall  be  rejcded  as  void.     2.  A  ^-  ^J^^l^^* 
fecondcxcq)tion  was,  that  the  year  did  not  end  the  twenty-  ^        '  ^  \ 
fourth  of  December^  but  the  twenty-firfl  \  according  to  tne 
reddendum^  according  to  which  the  plaintiff  ought  to  de- 
mand his  rent  in  the  action.     And  of  this  opinion,  Holt^ 
PnueMzad  G^f^juflices  wert.    Ontra  Powys JM&icc^  And 

there- 
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therefore  judgTi\ent  was  given  for  the  defendant.  For  where 
there  are  fpecial  days  of  payment  limited  upon  the  redden- 
dun^  the  rent  ought  to  be  computed  according  to  the 
reddendum^  and  not  according  to  the  habendum ;  but  where 
the  refervation  is  general,  as  half-yearly,  or  quarterly,  and 
no  fpecial-  days  are  mentioned,  tliere  the  jialf  year,  or 
quarter,  mud  be  computed  according  to  the  habendum^ 

Regina  verj.  Flint. 

S.  C.  Salk.  144.  pL  4. 
,  A  Gf^-f/cr^rr/ iffued  out  of  this  court,  to  remove  all  con- 
jC\  viftions  of  the  defendant,  for  having  removed  foreign 
fait,  ^c.  without  having  a  permit,  ^c.  The  order  re- 
moved was,  for  removing  of  fait  generally.  And  adjudged, 
that  this  order  was  not  removed  by  the  certiorari  \  and 
therefore  the  certiorari  w^s  quaihed.  kx  motione  m*ri  attorn* 
gen,  Norihey. 

Regina  verf.  Gouch. 


Irhe  feflioni 
may  make  an 
order  for  the 
payinent  of 
money  for  huf- 
bandry  work 
and  labour  in 
hulbandry. 
Vide  Burn. 
Servants.  11. 7« 
14th  Ed.  vol.  4. 

p,l2S. 


(a;  Vide  Salk. 

44i.  pi.  5. 484. 

pU  40.  fed  vide 

«tiaro 

Sir.  8,475, 

47«. 


5.  C.  Salk.  441. 
Norfolk^  jp  A  T  the  general  quarter' feffions  of  the  p«ce 
J\  held  the  8th  of  May,  13  mil.  3.  an 
order  was  made,  u;-on  complaint  made  to  the  juftices  there 
by  Nicholas  Bone  of  Ho€',  labourer,  againft  the  faid  Thomas 
Gouch,  that  2/.  2x.  4^.  for  hufbandry  works  and  labours 
in  hulbimdry  done  by  the  faid  Bone,  for  tlic  faid  G^uch,  be- 
fides  other  money,  as  by  a  bill  thereof  now  in  court- 
produced  and  proved  by  the  faid  Bone,  are  due  to 
him;  and  that  this  court  dire£bed  and  required  the  faid 
Mr.  Gouch,  prefent  in  court,  to  pay  without  farther  trou- 
ble J  but  the  faid  Mr.  Goiuh  obftinatcly  refufed  fo  to  do;  it 
IS  therefore  ordered  by  this  court,  that  the  faid  Thomas 
Gouch  do  forthwith,  upon  demand  and  fight  of  this  order, 
pay  unto  the  faid  Nicholas  Bone  the  fum  of  2L  2s»  and  4^. 
for  his  faid  work  and  labours  in  hufbandry  without  further 
trouble  or  delay  at  his  peril.  This  order  being  removed  into 
the  king's  bench  by  certiorari,  Mr,  Peere  If^illiams  moved 
to  quafh  it,  becaufe  the  juftices  of  peace  have  no  jurifdic* 
tion  over  any  wages  due  to  fervants,  except  in  hufbandry 
for  perfons  bound  according  to  the  ftatute.  Now  it  appears 
here,  that  this  order  is  ill.  But  e  contra  it  was  urged  by 
Mr.  Chejhyre,  that  the  juftices  have  jurifdiftion  ;  for  the 
words  of  5  EL  c.  4.  are  general  j  and  if  it  appears  that  the 
wages  were  due  for  labours  in  hufbandry,  though  (a)  it  is 
notcxprefTed  fo  in  the  order,  &c.  h%Pafcb.  1091.  B.  It. 
Gould  then  ferjeant  moved  to  quafh  an  order  for  payment 

of 
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ofix.  and  4^.  for  day  labour  and  work  done,  becaufe  it      R»ciha 

was  not  faid  to  be  due  in  hufbandry ;  but  it  was  denied,      ^  ^'^ 

bccaufc  it  appeared  that  it  was  done  for  huibandry  ;  and  that 

caf;  was  between  the  King  and  Darner.     He  cited   alfo 

T.  Joms  47,  Rix  V.   Devote  and   faid,  that  though  it  was 

laid  here  to  be  due  for  labours  in  huibandry,  beiides  other 

money  as  by  a  bill  now  in  court  produced   appears,  he  faid, 

that  be  had  the  bill  in  his  hand,  and  that  there  was  nothing 

there  but  matters  of  hufbandry.     And  he  urged,  ,that  his 

client  was  poor,  and   the  matters  in  queftion  very  fmall. 

And  the  other  was  confirmed  by  Powell^  Powys^  and  GBuld 

jufiices,  abfenti  Holt  chief  juftice,  after  feveral  piotions, 

Atwood  verf  Burr.  W.3.B.R.  "^ 

Rot.  46, 

ERRdR    upon  a  judgment  given  in   the  court  of  a  judicial  wri^ 
MaidJIone  in  Kent  xmfcire  facias  againft  the  bail  upon  ^"^for/tS""' 
their  recognizance  there  entered  into  in  a  caufe  between  alias  c«n  be 
Ativood  and  Drue.     Several  errors  were  urged  by  the  coun-  fu«l  out  thcre- 
fel  for  the  plaintiff  in  error,  the  greateft  part  of  which  were  ^^  ^*  ^  7- 
over-ruled  by  the  court.     But  when  they  faw  the  court  4n-  fed  ride  poft 
dined  to  affirm  the  judgment,   they  quaihed  the  writ  of  "4*   12  5»- 
error  for  fome  variance;   and  then  the  plaintiff  in   error  1  h< judgment 
fiicdout  a  new  writ  ^terror;    and    fo  he  did  for  ^^'^^'^'^^^l^^^^^^^^ 
times  together,  fo  that  he  fued  eight  writs  of  error.     And  terms  whnhe" 
ROW  the  counfel  for  the  plaintiff  in  error,  having  received  the  thing  de- 
a  rebuke  from  the  court  for  thefe  proceeding?,  inlifted  upon  "^"^^^^^^ 
a  new  error,  obfervcd  in  the  record  firft  by  the  chief  juftice  s^  c.  7"a,^!oH. 
Htlti  which  was,  that  the  firii  fcire  facias  was  not  return-  3  Salk  402. 
ed,  but  the  entry  was,  that   the  fei jeant  at  mace  (to  whom  a  wnt  of  error 
the  precept  in  nature  of  Oifcire  facias  was  diredled)  non  mifiu  *°^'°^'*^ 
^c,  and  then  zn  alias  was  awarded,  Is'c,  and  fo  continu- ^'^r^.^ard^ofth* 
ances  were  aiade  i  and  at  laft  the  defendant  appeared  at  a  execution  of  a 
fcirtfeci  returned,  and  after  imparlance  demurred  to  the  faid  jud^^'^nt  on  a 
fiin  facias  becaufe  it  was  minus  fufficiens  ad  praediclum  the  ^^^^^^^^^^  ^^-^^ 
plaintiff  ^iffo^^  executionem  fwitn  verf  us  praediSlum  the  de-  not  remove  an 
fendant  habendum  manutenendum^  &c,  et petit  quod  the  plaintiff  a^^ard  of  cxccu- 
ab  txicutione  fuaverfus  eum  praecludatur  ;  the  plaintiff  joined  J^^'coenizancc 
indemurrer,  and  iaid  that  it  was  fufficient  to  have  his  exe-  s.c.yMod.^, 
cution,  lie,  and  prayed  it ;   and  then  the  court  gave  judg-  R-  ace  ante 
mcnt,  quod  the  plaintiff  haberet  executionem.     And  the  firft  ^5^j  ^^^  ^^"^Ux 
error  urged  by>^e  counfel  wars,  that  the  iix^  jcire  facias  not  ^vhercver  a  wrii 
being  returned,    it  could   not    be   continued,    and  {o  all  of  error  is 
the  proceedings  afterwards   were  void  ;    for  the  writ  not  quafiicd,  the 

being  returned,    was  totally  loft..     Againft  which  it  was  pl'*"^t-ff«  ©^ 

^it**T»  1     J       1  °  !•«•  1       CGurfe  intitled  to 

argued  ey  Mr.  Raymond^  that  there   was  a  difference   be- fue  out  another 

tweenan  original  iffuing  out  of  chancery  returnable  in  the  apd  fo  tones 

iting's  bench  or  common  pleas,   and  writs  iffuing  out  of2"°^i*if*    ^^^^ 
'    ^        ■  .  *^  1     2)tr»  ooO*  loi^* 
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Atvvo»»      the  faid  courts,  or  other  inferior  courts,    and    returnable 

^^^^^       there  ;    for  in  the  firft  cafe,  if  the  writ  is  not  returned,  it 

'       is  loft,  and  the  court  in  which  it  was  returnable  cannot  pro- 

V  ceed,  becaufc  the  caufe  is  not  depending  before  them ;   but 

contra  where  the  writ  is  returnable  in  the  fame  court  from 

whence  it  iiTued,  for  there  the  party  has  a  day  by  the  roll, 

and  may  appear  upon  the  day  by  the  roll.     lo  Hen.  7.  ii.  L 

^cwefaoMs         And  he  cited  fcveral  precedents  in  this  court,  to  prore,  that 

heretofore  were  heretofore  writs  o(  fcire  facias  were  always  entered  upon  the 

^n'rhT^IT^    roll.     HiL  23  Hen.  7.  B.  R.  rot.,  21,  &c.     And  he  cited 

upon  tlie  rOUy  »>     n        r»  !>•       rr^       -Mjr    fit  ■      rw*      *     * 

wlKn  they  iflaed  1  Rolu  Rep.  329.  Sir  T.  Mtddleton  v.  TwintOy  to  prove, 
•ut  of  tliis  court,  that  though  the  firfk  fcire  facias  is  entered  with  a  'ixicecomes 
non  mifit  oreve^  yet  the  plaintiff  may  proceed  and  fue  out 
another ;  for  there  the  cafe  was  thus ;  judgment  was  en- 
tered againft  Twinio  in  an  action,  of  debt  in  C.  B*  upon 
^  which  error  was  brought,  and  the  plaintiff  in  error  found 
bail,  who  entered  into  recognizance,  that  he  fhould  pro- 
fecutc  the  writ  of  error  with  efFeft  :  Sir  T  MiddUton  fued  a 
fcire  facias  againfl  the  bail,  to  Ihew  caufc,  why  he  fhould  not 
have  execution  againft  them,  and  afligned  a  breach,  in  not 
proiccuting  the  writ  of  error  with  effeS,  becaufc  Twiriio  did 
not  take  out  a  writ  o{ fcire  facias  ad  audiendum  erroresj  when 
it  was  granted  by  the  court,  returnable  o^tavis  Trinitatls  ; 
the  bail  pleaded,  quod praeceptum  fuit  vicecdmiii^  to  warn  the 
plaintiff*  in  the  original  ailion,  returnable  oSfavis  Trinitaiisj 
and  that  afterwards  Tvuinio  appeared,  et  vicecomes  non  mifit 
hrevcy  and  the  plaintiff  did  not  come,  and  that  afterwards 
Twinio  fued  ^  fcire  facias  ficut  alias^  returnable  at  a  day  cer- 
tain \  and  there  the  (cconA  fcire  facias  was  admitted  to  be 
well  fued,  and  yet  the  firft  writ  was  not  returned ;  and 
there  the  party  might  plead  to  the  fcire  facias  ad  audisndu?n 
trreres  as  well  as  in  this  cafe,  vi%.  a  releafe,  ^c.  and  there- 
fore he  urged,  that  the  faid  cafe  was  much  to  the  purpcfe. 
And  Gfl«///juftice  at  the  firft  argument  feemed  to  be  of 
the  fante  opinion.  But  afterwards  in  this  term  the  whole 
court  held,  that  fmce  the  drik  fcire  facias  was  not  returned, 
an  alias  fcire  facias  could  not  be  fued  ;  and  therefore  tbey 
inclined  to  reverfe  the  judgment.  And  they  looked  upon 
the  cafe  in  RoIJe's  reports  as  not  tantamount  to  the  cafe  in 
queftioru  Another  error,  upon  which  Mr.  Broderick  for 
the  plaintiff  in  error  infifled,  was,  that  the  judgment  was 
erroneous,  becaufe  it  has  not  determined  the  matter  referred 
to  them  by  the  parties,  which  was,  whether  the  writ  of 
fcire  facias  was  fufiicient  or  not ;  but  has,  without  deter- 
nfiining  that,  awarded  execution.  And  fof  this  Ow.  19. 
JValier^s  cafe,  Cro.  Elix.  227.  Cro.Ja,  372.  I  Roll.  Abr. 
205.  were  cited.  But  to  this  Mr.  Kaymond  anfwered,  that 
che  court  has  in  effeft  determined  the  matter  referred  to 
them  by  the  demurrer  of  the  parties  ;  for  they  have  adjudg- 
ed, that  the  plaintiff  ought  to  have  execution,  which  is  a 
deter niination  by  confequence,  that  the  writ  of  fcin  facias 

was 
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was  good;'  for  if  It  was  not  good,  the  plaintiff  could  not  Atwoo» 
bvc  cxpcution.  But  as  t«  this  point  Holt  chief  juftice  -  g^^^, 
fecmed  to  be  of  opinion,  that  the  judgment  was  erroneous; 
bat  be  gave  no  pofitivc  opinion  to  this  point ;  but  for  the 
other  error,  he  was  ready  to  revcrfe  the  judgment.  Then 
Mr.  Kaymond  took  exception  to  the  writ  of  error,  and  mov- 
ed to  quafh  it,  bccaufe  the  writ  of  error  was  to  remove 
Ttcorium  etprocejfum  adjudicattonh  executionhjudiciifuperprac^ 
dictum  praeceptum  defcirefaciasy  and  the  record  removed  was 
of  an  adjudication  of  execution /wp^r  recognitionem.  And  for 
this  variance  the  v/rit  of  error  was  quaihcd,  notwithftand-  ^ 
ing  that  there  were  feveral  precedents  produced,  to  fhew 
that  the  curfitors  ufed  to  make  writs  of  error  upon  judg- 
mrntSk  in  fan  facias  againft  bail  in  this  manner.  For  per 
curiam^  there  is  a  plain  difference  between  an  award  of  exe- 
cution in  2k Jcire  facias  upon  a  judgment,  and  in  zfcire  facias 
upon  a  recognizance.  Then  the  defendant  6urr  fued  ano- 
ther writ  of  error  ;  upon  which  a  motion  was  made  in 
chancery  to  fuperfedc  it,  quia  erronice  emanavit^  upon  fug- 
gcftion,  that  the  curfitors  would  certify,  that  no  man  could 
have  more  than  three  writs  of  error  by  the  courfc  of  die 
court.  Upon  which  a  day  was  given  to  the  plaintiff  in 
error,  to  (hew  caufe,  ^c.  And  the  curfitors  were  ordered 
to  attend.  And  upon  hearing  counfel  of  both  fides,  the  ' 
lord  keeper  IVright  decided,  that  a  writ  of  error  was  a  wrifi 
oi"?ight,  and  that  he  cculd  not  hinder  the  partv  from  fuing 
it.    And  therefore  the  order  was  difcharged.     f^oji.  1252. 

Brook  verf.  Biftiop. 

\ 

S.  C.  Salk.  639.    3  Salk.  359.    Holt  692. 
npRefpafs.     The  plaintiff  declared,  that  the  defendant  the  No  exception 
A    fccond  oi  April  broke  and  enved  the  plaintiff's  clofe,  ^^"er^J^f^".,, 
tt  htrbam  fuam  peditms  ambulando  concuUavit  et  confumpfit^  ^  continuar.-o 
ntcnm  arboresfuas^  viz.  decern  popu/osj  &c*  Juccidity  cepit  et  in  trcfpafs,  if 
ajMrtavity  tranfgreffi&nes  praedidias  a  praediSio  fecundo  die  *">'  ^*  ^^ 
JpriUs  diverfis  diebuset  vicigus  ujgue  the  twenty-ei-ghth  of  the  \^  fsl^lkX  ^    *^ 
(aid month  of  April cantinuando.     Upon  not  guilty  pleaded,  could  belaid 
verdift  was  given  for  the  plaintiff,   and   intire   damages.  ^^'^^^*»co"f'^^ - 
Upon  which  Mr.  Brantlnuaite  for  the  defendant  moved  in  ^t^j^^"  |n^*,. 
arreft  of  Judgment,  that  the  cutting  of  the  trees  could  not  42.    2  si..\v. 
belaid  with  a  continnand^ ;  and  therefore  intire  damages  be-  ^96-  T.  jcu. 
ing  given,  the  jury  (hall  be  intended  to  have  given  for  that  ^^^' 
as  well  as  for  the  other  trefpafies.     And  therefore  judgment  A  chaise  of  cir- 
ouitht  to  be  arrcfted,  becaufe  the  damages  ought  to  have  been  ^}^^  ^^T^^\  ^}f^ 

.0       -      •  .^  ,     yy  ,      A  •   r  -    ^'        r  •  1       t^        •  cannot  belaid 

given  for  that.     And   Holt  chief  julhce  laid,   that  it  was  with  a  cominu- 
timedutthis  exception  (hould  be  fettled;  and  that  in  order  an<fo.  D.  Ace. 
to  cffitcl  it,   they  would  confider  among  themfelves,    and  J  ^'^*  ^^'  P*^^ 
give  judgment  after  deliberate  confideration  had.    And  after-  ??p*  and  the*"^* 
wards  at  another  day  Holt  chief  juftice  declared,  that  they  books  th' re  cit* 
were  ail  of  opinion,  that  the  plaiauff  ©cght  to  have   his  ^?-  J"**;  4»- 

judgtntrnt,  ^  ' 
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B»oor       judgment,  bccaufe  they  held  the  continuando  as  to  the  trees 
BiiHoF.       ^^  ^^  void,  becaufe  the  cutting  of  trees  does  not  lie  in  con- 
tinuance J    and  then  they  would  intend,  that  no  part  of  the 
damages  was  given  for  it ;   but  the  conttTtuando  fliall  be  ap- 
plied to  the  trefpaiTes   that  lie  in  continuance.     And  as  to 
the  objeSion,  that   the  plaintiff  at  the  trial,  perhaps,  gave 
evidence  of  cutting  at  feveral  days,  by  reafon  of  the  con-- 
tinuando  j    he  aniwercd,    that  that  fliall  not  be   intended, 
fmce  in  point  of  law  only  evidence  of  one  cutting  could 
D.  ace  ante  2-10  ^^  g^^^">  for  the  coutinuan/io  is  void.     The  (<?)  proper  way 
port  977.  Comb,  to  declare,  where  a  man  will  give  evidence  of  feveral  t^e^- 
4*7«  paffcs,  which  do  not  lie  in  continuance,  is  to  fay,  that  the 

defendant  diver/is  dUhus  indsr  fuch  a  day  and  fuch  a  day  cut 
divers  trees  ;  and  then  he  may  give  evidence  of  a  tutting 
upon  any  of  the  days  between  the  days  mentioned  in  the 
declaration.     See  21  Hen»  6.  43.  Judgment  for  the  plaintifF. 

Marsficld  verf.  Marfli. 

introTcrbytn    <f  Rover  by  ar>  adminiftrator.     The  plainttflF  declared  of 
thr^'^flimono?         ^  pofffffion  in  the  inteftate,  and  of  a  lofs  by  him  in 
the  interftatc,      his  life  time  (among  other  things  mentioned  particularly  '\n 
tlw  defendant      the  declaration)  de  duodents  ihecis^  Jnglice  cafks  dejpirh.  etdt 
caimot  five  in     quirjfuagint.  galon,   aquae  caldacy  iffc,  and  then  hc  lays  the 
the  gencrTiflUc  converfion  to  be  in  his  own  time,  ^c.     Upon  not  guilty 
that  the  fup<       pleaded,  and  a  trial  at  Guildhall  before  Holt  chief  juftice, 
^d'^'"^!^!^    ^uefday  the  twenty-fixth  of  January  1702,   Hilary  term, 
Stcumn  and      '  ^^^'  M^'  Branthwaite  offered  to  give  in  evidence,  that 
tfiat  the  cxccu-   there  was  an  executor  alive  j  and  then  (by  him)  that  will 
lorishvin?:,        deftroy  the  property  in  the  plaintiff.     And  in  trover  hic  can- 
7  Mod.  14*!^'  not  recover;   but  perhaps  it  might  have  been  otherwife  in 
Holt  44.     '      trr-fpufs,  becaufe  the  bat;,?  pofTefTion  would  have  been  enough* 
Sed  non  allocatur  per  Holt  chief  juftice.     For  (by  him)  the 
defendant  (hould  have  pleaded  it  in  abatement ;  and  it  can- 
not be  given  in  evidence  upon  not  guilty  pleaded,  becaufe 
here  the  property  is  laid  in  the  inteftate.     But  if  the  plaintifF 
had  declared  upon  a  property  in  himfelf,  and  it  had  appear^ 
ed  upon  the  evidence,  that  he .  claimed  the  goods  but  as  ad- 
In  trover  on  the  miniftrator  to  y,  S,  Wr.  there  the  evidence  of  an  executor^ 
^poirefTionoithe  Uc.  had  been   a  bar  to  the  plaintifF,  becaufe  it  would  have 
may"s^^^^  Salk  ^^^^"^^^^  ^'^  property,  upon  which  his  action  is  founded.  And 
aS5.7M0d.141.*  verdicl  was  given  for  the   plaintifF,  and   intire  damages. 
Hok  44.  Upon  which  Mr.  Branihtuaite  moved  in  B,  R.  in  arreft  of 

judgment,  that  the  words,  thecis  de  fpirit.  with  %  daflx,  and 
Trover  He  XI  g^^<>^-  were  fo  uncertain,  that  the  court  could  not  under- 
thecii  fpirit.  ft^nd  what  the  plaintifF  meant  by  them  5  and  therefore  that 
9c  dc  50  galon.  tlie  damages  being  intire,  they  were  given  fbr  them  as  well 
*coJ  s^cTwi  h  ^  ^^  *^  ^^^^^  things  ;  and  therefore  that  judgment  oug^t 
fome  difference.  '^  ^^  arrefted.  But  after  confideration  had  of  it,  Holt  chief 
7  Mod.  141*      juftice  pronounced  the  opinion  of  the  court  to  be,  tfai^  the 

Word% 
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words,  thecis  dc  Jpirit.  were  certain  enough,  without  fhew-   MANsnrL* 

f*ig  what  fort  of  fpirits  they  were,   fincc   tliey  were  con-       ^  *'* 

tiiined  in  the  csflcs.     And  he  compared   it  to  the  cafe  of 

trtrjer  (a)    for  a  library  of  books,  without  fpecifying  the  (a)  Vide  ante 

particulars,  and  good  ;    and  that  the  words  de  fpirit.  with  a  5^^^ 

dafli  muft  be  unuerftood  de  fpiritibuu     2.  They   held,  that 

die  word  ^a/cn,  was  very  proper.     In  Spelman\  glolFarry 

ga/snisj  gahna^  gafonae^  is  expounded  to  be  a  galon.     He 

cited  aJfo   the  ordinance  of  meafurcs,  51  Hen,  3.  and  the 

ftatute  de  pijlsribus^  c,  8.  the  faid  word  ufcd  in  the  fame  fenfe- 

Judgmcnt  for  the  plaintiff. 

William?  verj.   Cutting. 

S«  C«   Salk.  34.     7  Mod.  1 54*     11  Mod.  24* 

ERROR  C.  5.  In  affumpfit  the  plaintiff  declared  upon  ifanimlrejudg. 
the  cuftom  of  merchants  upon  a  note   payable  upon  ir.cnt  is  given 
demand;  and  there  was  alfo  another  count  upon  an  indebi-  ^f^va-X*  "^ 
tatus  ajfumpfit.     Upon  mn  aJJ'umpfit  ^Xz'sA^A^  the  jury  gave  counts,  and  one 
feveral  damages  j   but  the  judgment   was  entered,  that  the  of  the  counts  is 
plaintiff  fhould  recover  darma  fua  per yuratores  praedi^os  in  '"'  ^^c  judgment 

r  j'^  rrer  k      \      '  \  \  i  (hall  be  revtifcd 

f3rTHa  praedi^a  ojjejja.     And  upon  error  brought,  the  error  in  toto,  tho'  th« 
affigned  by  Mr.  Pengelly  was,  that  the  firft  count  was  not  jury  found  fevc- 
maintainablc,  and  the  judgment,  beinc:    civen  for   the  da- '^**^**^2^Scsup- 
'   ,        ,       •;      ®  '     V     7-  •  J  •  r  on  each  count.  $• 
mages  given   by  the  jury  upon  the  i:iid  promiic,  was  er- c. Holt  273,  and 
roncous.     Againft  which  it  was  urged  by  Mr.  Weli^  that  vide  Carth.  234. 
the  judgment  ought  only  to  be  reverfed  quoad  and  affirmed  ^^'  ^^^a^%}* 
for  the  reft.     And  to  prove  that,  he  cited  Hob,  6.     i  RolL  voL^r'p*  305/ 
Kip,  24,     Jacob  V.  Mills,  and  Moor  708.     Againft  which 
Mr.  Pengelly  cited  Allen  74,  75.      i  RolL  /hr.   775.  pi.  4, 
I  Keb.222.     Stile  121,  125.     3  AV^igg,   132.      i  /^entr^ 
27>  39.     2  Keb.   506,  535.  and  that  the  rcfolutions  have 
been  always  contrary  to  the  faid  cafe  of  Jjcob  v.  Mills ;  and 
foitwas  adjudged,  Cro,  Ja,  424,  within  three  years  after 
the  faid  cafe  of  Jacob  v.  Mills  s    and  that  the  plaintiff  ihould  Apromiflcry 
have  entered   a  remittit  for  the  damages  upon  the  firft  pro- "of <^  »s  not  a  n«- 
mife,  and  taken  judgment  for  the  reft,   as  2  Saund.   37«- Stilhll^^he 
And  it  was   held  by  the  whole  court,  that  the  judgment  cuaom of  mer- 
being  intire  could  not  be  reverfed  for  part.     And  licit  chief  chants.  R.  ace, 
jufticefeld,  that  he  had  known  it  ruled  accordingly  ^'i  ^Js  ^"J^'^^^j^^^^^^ 
time  upon  debate,  and  that  the  caies  in  Hsbart  and  Moore  there  cited,  3  h 
were  not  fupportcd  by 'any  fubfcquent  authority.     Note,  all  4  Ann.  c.  9. 
the  judges  held  clearly>  that  the  firft  count  was  ill,  accord- 
ing to  the   cafs   of  Clerk  v.  Martin^  before,  757.  except 
Poivell  jttftice,    who  doubted.      Judgment    was   reverfed, 
nifi.Uc.{a) 

(4)  And  the  TvUg  WM  afttrwrvds  made  abfolutc*,  fee  the  judgment.  LIU*  £r.t.  227. 
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^'^.Tr/^     Cooper -J^r/:  The  Hundred  of  Bafingftoke. 

Xot.  431. 

Vide  Com.  Hundred,  c.  1.  3^  4.  2d.  Ed.  vol.  3.  p.  474.  Pleader,  a  S.  i.  2^4 

Ed.  vci.  5.  p.  224.    Bull.  184. 

lfroW>er$af-  A  N  aft  ion  Upon  the  ftatute  of  hue  and  cry>  I'i  Ed.  i. 
feuk  a  man  in  ^^^  Jf,  2.  r.  2.  Upon  not  guilty  pleaded  the  jury  found  a 
«^  Wm'^Jo  ^P^^^^'^'  vcrdift,  upon  v,^'ch  the  cafe  was  thus.  Robbers 
another  and  rob  affaulted  the  plaintiff"  upon  the  high^vay  in  the  hundred  of 
him  there,  he.  Mitcheldever^  and  they  carried  him  put  of  that  way  into  a 
*^™a^'orMr^*"  coppice  near  adjoining  to  that  highway;  but  this  coppice  lies 
the  ftatute  of  ,  ^^  the  hundred  of  Bajing/ioke  extra.  The  robbers  took  nothing 
hue  and  cry  from  the  plaintiff"  in  the  hundred  oi  Mitcheldever^  where  the 
agamft  thc^  .  aflault  and  feizure  of  the  plain:iff"'s  pfcrfon  was  made  ;  but 
S.C.Salk.614.'  ^^^y  robbed  the  pl^ijitiff^of  28/.  ^r.  in  the.  coppice.  And 
7  Mod,  157.  the  grand  qucftion,  whether  this  aftion  lay  agaihft  the  de- 
^^\aS\  fendants,  or  againft  thejnhabitants  of  the  hundred  of  JWir/r*- 
eldeveT'i  or  both,  was  argued  at  the  bar  feveral  times ;  for 
the  plaintiff*  by  Mr.  ferjeant  Carihewy  Mr.  Mormtaguey  and 
Mr.  King  ;  stnd  for  the  defendants  by  Mr.  Pecre  ff^ilUamSy 
Tho^hcmay  ^'*«  R-aymondy  and  Mr.  Brodertck.  And  now  this  tenn 
againft  the  letter.  Holt  chicfjuftice  pronounced  the  o|?Inion  of  tfic  court  to  be, 
-M^*^*^  ^H«  that  the  plaintiff^  ought  to  have  judgment.  And  the  method 
Holt  638.^1 1  ^'^^  '^^  purfued  in  delivering  his  opinion  was  by  way  <rf  an- 
Mod.  8.  fwer  to  the  objeftions  taken  by  the  counfcl  for  the  defendant 

at  the  bar.  In  order  therefore  the  bstter  to  underftand  the 
•reafons  of  the  chicfjuftice,  it  feems  nccleflary  to  repeat  the 
fubftance  of  the  arguments  and  objections  made  by  the  de- 
fendant's counfel. 

The  hundred  j.  And  firft  they  agreed,  that  this  a6lion  ought  to  be 

!m  tiie  ftawte  of  br<5"gbt  againft  the  hundred  in  which  the  robbery  was  com- 
hue  and  cry  for  mitted,  by  the  exprefs  words  of  the  act  of.  parliament.  But 
a  robbery  com-   they  argued,  'that  although  the    goods  were  not  aftually 

an  hi!?hwa  °^  ^^^^  ^^^^  *^  P^''^^"  ^^  ^^  defendant  in  the  hundred  of 
S.C.  Salk.  6i4.,  Mitcheldever\  yet  fmce  the  aflault  and  feizure  were  made 
Holt  638.  II  there,  and  the  goods  were  immediately  taken  from  the:^ 
f  Mk>df '221  *&  *  plaintiff" ;  'that  will  relate  to-  the  feizure,  and  amount  to  a 
Semb.  ace!  robbery  in  the  hundred  of  ARtcheldever.  And  to  prove  that» 
Carth.  71.  and  they  cited  feveral  rules  of  relation,  and  cafes  concerninfic  it, 
^ide  3  Mod.  25  Digj.  ng.  Plowd.  Orni.  260.  14  Hen.  6. 47.  A.  bein^ 
non-compos  gives  himfelf  a  ftroke,  then  he  recovers  his  fenfes, 
,  In  an  adion  on  and  then  dies,  he  ftiall  not  be  adjudged y>/7  di/e.  33  Aff^.  7. 
Ik^lamiwneed  Pi^^^- '-orone  xio.  If  a  fervant  intends  to  kill  his  mafter,  and 
not  ftatc  that  then  he  departs  from  his  fervice,  andthen  he  kills  his  mafter, 
the  robbery  wa$  it  is  petit  trcafon,  and  yet  there  was  a  year  betwixt  the  firft 

"^aIT^k.  ^^H^  *"^  ^^^  2^  ^^^^-  ++  ^^'  3-  ^^  4-  ^^^'  4-  ^-^  ^''**- 
acc  Carth.  "r,     cohne  97.     Hale  P.  C.  72.     Staunf.  P.  C.  27.     So  here, 

:jMM.»58.       the    affault  and  feizure,    which  caufed  the  fear,   wilhoQt 

Nor  need  a  fpeei- which  there  can  bc  no  robbery,  continued  until  the  taking 

«l  Tcrdidl  6nd  it,  awa^ 
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away  of  Ae  goods.  And  if  there  fliall  be  fo  ftrong  a  re-  Coofee 
latioDy  in  cafe  where  the  life  of  a  man  is  in  danger}  much  «  ..  J' 
more  ought  it  to  be  encouraged,  to  entitle  a  man  to  a  re-  Hundred, 
mcdjr.  Thev  cited  alfo  I  Sid.  263.  Pitdall  v.  the  hun^ 
dredofThiflUworth^  where  it  waslield,  that  if  robbers  drive 
orcaufe  the  waggoner  to  drive,  his  waggon  out  of  the  way 
in  the  day  time,  and  they  do  not  rob  him  till  night,  yet 
the  hundred  is  liable,  and  it  fhall  be  adjudged  robbery  in 
the  day,  becauie  the  firft  fei^ure  is  the  robbery.  ,  So  if  a 
man  be  feized  in  the  highvtray,  and  carried  into  a  houfe, 
and  robbed  there,  the  hundred  (hall  be  liable  i  and  yet  for 
a  robbery  in  a  houfe  the  hundred  is  not  liable.  So  i  Sid. 
367.  Turner  and  Cary  v.  Smithy  it  is  reported,  that  it  was 
^d  (which  muft  be  meant  by  the  court)  that  if  robbers 
feize  perfons  in  the  hundred  -  of  A.  and  lead  them 
into  the  hundred  of  B.  arid  rob  them  there,  the  hun- 
dred of  J.  (hall  be  liable.  And  there  is  good  reafon  for 
ibpporting  fuch  refolutions,  becaufe  the  firft  fault  was  in 
the  hundred  of  J*  ^r.  For  if  watch  and  vrard  had  been 
kept  there,  no  robbery  could  have  enfued. 

But  to  this  objedion  Holt  chief  juftice  anfwered,  thit  it  ifrobbert  fdzea 
was  evident  by  the  verdift,  that  the  robbery  was  committed  maninenecoun- 
in  the  hundred  of  Bafaigftoke.     For  if  this  faft  had  hap-  [^'3^*'!^^^^''^^^" 
pened  In  two  counties  inftead  of  two  hundreds,  the  robbers  ^b  hLmhcre 
muft  have  been  indifted  in   the  latter  county,   and  tried  they  cannot  be 
there.    For  it  is  impoflible  to  make  the  aflault  and  feizure  \n"^f^-^ except 
amount  to  a  robbery ;   and  there  is  no  colour  here^  to  make  JJ^unty.  "^'^ 
it  a  robbery  by  relation  in  the  hundred  of  Mitcheldever ;  for 
relation  never  holds   place,  but  where  the  thing,  to  which  hoid^pj^^^^^^ 
the  relation  is  made,  is  the   immediate  and  efficient   caufe  lefs  the  thing  to 
of  the  thing  relating  ;  but  here  the  aflault  is  not  the  effici-  whicinherda- 
cnt  caufe  of  the  robbery,  for  at  moft  it  is  but  caufafme  qua  IJJ'J^iJ^^diate 
«««.    And  this  cafe  is  not  like  the  cafes  of  murder,  where  caufJaf'thc^rtk- 
the  ftroke  is  given  upon  one  day,  and  the  party  dies  upon  tivc. 
another  day  of  the  faid  ftroke,   this  death  v/ill  relate  to  the  j^^  man  brtruck 
ftroke  for  (omc  purpofes,  but  not  for  all  ;    for  as  to  the  for-  on  on-  Hay,  and 
fciture  it  will  relate  to  the  ftroke,  but  not  for  collateral  ^»««^^  ^^« 
purpofes.     Therefore  if  the  murderer  be  indided,  and  the  th7r7!^"^m'be 
indiftment  (hews,  that  ine  ftroke  was  upon  one  day,  and  a  ftton  from  the 
the  death  upon  another,  and  it  concludes,  that  fohe  mur- <iay  of  the  ftroke 
dcred  him  upon  the  former  day;  it  is  ill,  becaufe  no  felony ^^^^^''^P^J' 
was  committed   till  the  death;  but  if  it  concludes,  that  foforaU. 
he  murdered  him  the  day  of  the  death,  it  is  good.     4  Co. 
42.    So  if  a  mortal  wound  be  given,  and  the  party  langulfli 
for  a  month,  and  A.   knowing  thereof  receives   the  mur- 
derer; or  if  conftables  arreft  him,  and  permit  him  to  ef- 
cape,'and  then  the  perfon  wounded  dies  ;    the  receivers  are 
not  acceflbry  to  the  felony,  nor  are  the  conftables   felons. 
n  Hen.  4.   12.  ^.     So  here  there  was  no  robbery  com- 
mitted, but  in  the  hundred  of  Ba/tngftoke^  and  relation  can- 

Vol.  IL  0  not 
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Cooper       not  hold  placc.     Hc  Cited   Hutt.  125.  as  a  cafe  in  point; 
*'•  and   faid,    that  Goulajh,    86.   admits  the  prefent  qirftflion. 

''HuIidrecT/*  He   faid  farther,  that  the  true  reafon  of  this   cafe  *is  thl?, 
that  the  hundred  is  not  ^:hargeable  becaufe  the  robbery  was 
done  there  which  they  did  not  prevent ;    but  becaufe   the 
robbers  were   not  arreftcd  within    forty   davs  after,    ^c. 
And  that   this  is  the  true  rcafon  why   the  nundred  is  not 
chargeable,  appears  from  hence,  that  if  they  produce  the 
robbers,  notwithftanding  that  the  party  robbed  had  fuftered 
very  great  damage,  the  hundred  will  be  cxcufed.     Until  a 
robbery  is  aftually  committed,  the  hundred  is  not  obliged 
to  make  hue  and  cry  after  the  malefadors,     and  confc- 
quently  ought  not  to  be  charged  for  not  producing  tliem. 
.  And  therefore  in'  this  cafe  there  being  an  affault  only  in  the 
hundred  of  Mitcheldeper^  but  no  robbery,  and  the  r^bberjr 
being  in  the  hundred  of  Bafingfioke^  the  hundred  of  Bajing- 
Jfake  are  <»bliged  to  fcix^  the  offenders  ;  and  for  not  having 
done  it,  they  arc  chargeable  to  the  plaintiff.     As  to  the 
A  m\n  who  IS    objeftion  made,  that  if  A.  be  aflaulted  upon  the  highway  in 
iflauitcd  in  the    one  hundred  in  the  day,  and  is  carried  into  another  huii- 
c^ri^^^into  a     ^^^^»  ^^  ^^  "°^  robbed  there  till  night :  that  yet  the  fecond 
houfe  and  there   hundred  would  be  liable.     He  anfwered,    that  he  was    of 
robbed,  or  who  opinipn,  that  in  the  faid  cafe  the  aft  ion  failed  ;  becaufe  the 
anSh^r  hundred  ^^^"'^  ^^^  "°^  ^  rbbbciy,  to  charge  the  firft  hundred  j  and 
and  detained       *he  Other  hundred  cannot  be   chargeable,    becaufe  it  was 
there  till  night     donc  in  the  night.     So  if  A.  be  feized  in  the  highway,  and 
and  then  robbed  carried   j,jfo  ^  manfion  houfe  :    he  held  that  ^  would  be 
anyaftion^on^"  without  remedy;   becaufe  for  a  robbery  in  a  houfe  the  hun- 
theftatuteof      dred  is  not  chargeable.     7  Co.  6.     Sandhilt^s  cafe,     i  In/f. 
p'*'^M<3^*  S.    56g.  Moor  620.  pL  848. 

iiMod.  jL*^"^'  Another  exception  was  taken  by  the  defendant's  counfel^ 
that  thfe  defendants  cannot  be  charged  in  this  a£lion,  be- 
caufe the  robbery  was  committed  in  a  coppice  and  not  in 
the  high v/ay  ;  and  (by  them)  the  hundred  is  only  liable^ 
where  the  robbery  is  done  in  the  highway,  or  in  fbme  public 
place  where  watch  and  ward  may  be  kept ;  but  it  would 
be  hard  to  punifh  the  hundred,  wherq  they  cannot  prevent 
the  robbery  by  keeping  of  watch  and^ward.  Now  in  a  cop- 
*  pice  they  cannot  keep  watch  and  ward,  becaufe  they  would 

be  trefpaflers.  And  that  is  the  reafon,  why  they  ftall  not 
be  chargeable  for  a  robbery  done  in  a  houfe.  By  13  Eduf^ 
I.  cap.  5.  highways  aie  to  be  enlarged  by  cutting  of  bufhes, 
yr.  and  if  the  lord  of  the  foil  docs  cut  the  bufhcs,  he  (hall 
anfwer  for  the  robbery.  They  cited  alfo  Cro.  Car.  z66. 
Rex  V.  U^iird  and  Limcj  where  it  is  faid,  that  the  way  there 
T7as  not  fuch,  as  the  inhabitants  ought  to  keep  watch  and 
^ward,  or  flioald  be  anlwerable  for  a  robbery  in  ;  which 
argues,  that  it  was  plainly  the*  opinion  of  the  court,  that 
theyfhould  not  he  chargeable,  but  for  robberies  done  in  the 
highway. 
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//i// chief  juftice,   the  next  day  after  he  had  delivered      Coo^x* 
the  opinion  of  the  court,  faid  that  he  had  in  hafte  omitted  ba»incitok» 
toanfwer  this  objedion.     But  he   faid^  that  they  ^ere  all      HutKlred. 
of  opinion,   that  it  is  not  neceflary  to  be  a  highw'ay,  in  i 

uhich  the  robbery  is  done,  to  charge  the  hundred. 

Another  objection  was  taken  by  the  defendant's  counfel, 
that  it  was  not  found,  that  the  robbery  was  done  in  the 
day,  and  then  the  hundred  will  not  be  liable.  7  Co.  6.  L 
Aixlit  being  a  fpecial  verdi<ft  nothing  (hall  be  intended,  but 
it  ihall  be  prefumed  by  the  court  that  the  j^ry  have  found 
the  whdc  hS, 

But  to  diis  Halt  chief  juftice  upon  the  argument  faid,  that  Jn  an  a«ioa  ai*- 
it  mud  be  founds  that  was  done  in  the  night ;  otherwife  it  on  this'ilatute, 
Ihall  not  be  intended,  for  fuch  evidence  ought  to  be  g*ven  |^'^"^**'J|* 
on  the  part  of  the  defendants.  And  he  did  not  regard  the  robWy^wls^ilT 
iaroe  exception,  when  he  pronounced  the  opinion  of  the  the  day,  and  a 
court  See  2  Inft.  500.  Judgment  for  the  plaintiff  by  the  fp««'»al  verdift  it 
.hdccourt.       ^     ^^     •'     -  t^Jt^\- 

yet  if  it  was  not  found  that  it  is  in  the  rilght,  the  hundred  is  l.abk^ 

Reading  verf.  Rawfterne. 

S.  C.  Salk.  423.  » 

EJeftment  upon  the  demife  of Bernard.    'Upon  Onealorie  of      Z^*^^^***^ 
not  guilty  pleaded,  the  caufe  being  tried  at  w//?prfttj,|;^*!;it^Jj"^    ^      9^<y 
c        ^       'ir        1%        ••           ri  i«i.     cannot  take  \y 

a  caie  was  made  for  the  opinion  of  the  Court,  which   in  from  the  com- 

effed  was  thus.     A.  being  feifed  of  the  lands  in  queftion  in  mon  anc<;^orb7 
fee,  had  iflue  two  daughters  A.  and  CI  B.  marries,  and  has  ^^^^'^  ^'^ 
i^ue  D.  and  dies  ;  A.  deviies  the  lands  to  D.  and  his  heirs,  chm.  22a.  3.  * 
and  dies;  D.  dies;  and   the  heir  of  Z>.  of  the  part  of  his  Eq.  Abn  Dcvife* 
father,  and  the  heir  of  D.  of  the  part  of  his  mother,  entered  ^  ^'  '•  '^  ^ 
into  the  lands,  and  took  the  profits  for  more  than  twenty  ^'^^^' 
years  before  this  a<5lion  brought ;  which  r.ftion  was  brought  Therefore  if  he 

by  the  plaintiff  as  devifee  of Bernard^  who  was  heir  ^^^'f^  *?"**'  *f 

of  D.  of  the  part  of  the  father  of  D.  And  this  cafe  \vas  ar-  Xk  ^^00^ 
gucd  by  Mr.  Gnvper  of  the  one  fide,  and  by  iMr.  Montague  oi  by  the  dcvifcT 
the  odjcrjjde.  and  no  pert  by 

And  the  firft  queftion  was,  whether  D.  took  the  whole  ^;;^;^^^"\^^ 
lands  by  purchafe,  or  one  moiety  by  dcfcent  and  the  other  Prac.  Chan.  2^2. 
bv  puichafe.     And  the  whole  court  held,  that  D.  took  the  *.E^-  Abr.  De- 
whole  by  purchafe.     For  though  where  the  fame  eftate  is  ^c^^ pfl!' 
deviled  to  the  heir  in  quantity  and   quality,    as  he  would  fee  aifoOw.  65.- 
have  taken  by  defcent  if  there  had  been  no  devifc  ;    die  de-  Cro.  El  431.  • 
vife  would  be  void,  and  fuch  hefr  will  take  by  defcent  ;^J^^^^:^5 5?.  pU 
as  if  a  man  feifed  of  lands  of  the  part  of  the  mother  devife  78*  79. 3  uv. 

dffln  to  the  heir  of  the  parti  of  the  mother,  the  devife  will  127.  GouWib. 

S8.  T  Leon.  1 12. 
3I  y  The  ftatntc  of  limitations  is  no  bar  to  an  ejedment,  unlefs  the  Icflor  of  the  plai  ntiff  or  fome 
pHoD  under  whom  he  claims  have  been  adlually  diflclfed.  .  *Ti8  not  neceflfariiy  a  dirfeifmto  take 
^  prrfitt  of  an  eftate  without  right,  vide  ante  3 1 2.  and  the  cafes  there  cited.  3  Bl  Com.  1 70. 
CatLu  241.  b.  Com.  Seifin,  F.  ad  Ed.  VoL  5,  p.  476. 

G  a  be 
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RtADiirc     be  void,    and  the  heir  will  take  by  defcent,  3  Lev.  12^. 
c  *«.^",.^*    Hedgerv.  Rcwe:    ind  as  where  a  rraiT  devifed  lands  to  hir 
heir  m  fee,  upon  conditjon  that  he  mould  pay  20/.  to  A. 
and  upon  refufal  to  pay,  &V.  he  ddvifed  them  to  ^.  in  fee ; 
it  was  held,  that  the  devife  to  th^  heir  was  void,  and  that  it 
was  tn  executory  devife  to  j1.  if  the  heir  did  not  pay,  Cra. 
^•^'  ^»^pn   Eliz.  919?    Anjworth  w^  Pretty :  yet  in  this  cafe  the  devife 
CroTcir.  r6x.     ^^'^  not  to  the  heir;  for  one  of  the   daughters,  and  confe- 
JpK  1.  quently  her  reprefentative,  is  not  heir  alone,  but  D,  and  C, 

were  heir  to  tlf»j  devifor,  Co.  Lit.  163.  b.     If  a  man  plead 
J  a  defcent  unijiitae  et  cohaerediy  it  will  be  ilL     Befidcs,  if  the 

court  hold  that  D.  took  a  moiety  by  defcent,  they  ought 
to  hold  confequently,  that  the  devife  as  to  the  moiety  was 
void,  and  then  the  faid  moiety  ought  to  defcend  to  D.  and 
B.  as  heirs  to  A,  and  confequently  Z).  had  but  three  fourths 
of  the  lands,  where  they  were  intirely  devifed  to  him. 
And  therefore  this  cafe  is  not  wLthin  the  reafon  of  the  cafes 
cited;  but  of  necefiity  it  muft  be  adjudged,  thatZ).  took 
the  whole  by  purchafe.  As  to  the  objecftion,  that  a  de- 
vife cannot  be  good  in  part  and  void  in  part  as  to  one  intire 
thing,  the  court  faid,  that  it  could  not  be  fupported ;  be- 
caufe  if  a  man  devife  one  moiety  of  Blackacre  to  5.  his  heir 
in  fee,  and  the  other  moiety  in  tail ;  the  heir  fliall  take  the 
fee  by  defcent,  the  devife  as  to  that  being  void,  and  the 
otlier  in  tail  he  (hall  take  by  the  devife  by  purchafe. 

2.  A  fecond  queftion  was,    whether  the  taking  of  the 
profits  by  the  heir  of  the  part  of  the  mother  of  one  moiety 
Ihull  not  bar  the  heir  of  the  part  of  the  father  after  quiet 
enjoyment   for  twenty  years,  by   the  ftatute  of  limitatioiis, 
'  from  briJigln-^  an  ejectment.  And  the  whole  court  held,  that  it 
(hould  not.     For  (by  them)  the  fiatute  of  limitations  does 
not  bar  a  msin,    but  where  there    is  an  a<5tual  difleiHng. 
Now  here  the  bare  taking  of  the  profits  is  not  an  a£lual  dif- 
feifing.     Befides,  that  where  two  men  are  in  poffefHon  of 
land,  Wf.  the  law  adjudges  it  to  be  the  pofTefiion  of  him 
who  hath   the  right,    until  he  be  actually  difleifed.       B. 
and   D.  were  not  tenants,  for  5.  "was  a  mere   ftran^er  ; 
and  tiiough  he  toDk  a  moiety  of  the  profits,   that  will   not 
^     •  tnake  him  tenant  in  common ;   for  a  man  cannot  difleife 
nnotherof  an  undivided  moiety,  as  he  may  of  fuch  a  num- 
ber  of  acres.     But   farther,   if  they  had  been  tenants    in 
common,  it  is  true,  that  one  tenant  in  cemmon  may  difleife 
(#)Vit'carte      thu  other ;    but   that  muft  be  an  a6lual  difleifin,  {a)  as  the 
tiaap.^t^-cafcthindermg  him  fiom  coming  upon  the  land,    br.  and  not 
ihrred:.H5  zvA  ^y  ^  y^^^^  perception  of  the  profits.     As  to  the  otjcdion, 
Co/  Utt.  2A3  °    ^^^^  ^^-  bringing  of  the  ejeftmcnt  for  a  moiety  admits  him 
k  3r3.  b.  Com.  to  be  out  of  poflfeffion  of  it,  Holt  denied  it  to  be  fo.     For  if 
u  fn  r.  2  Ed.     j^  fcifird  of  land  makes  a  Icafe  of  one  undivided  moiety,  and 

Vol  5,  p.  476.  'cv     o 
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7.  5.  oufts  theleffee,  he  muft  bring  his   eje<5lment  for  a     R«apin<s 
moiety;  fo  if  they  were  both  put  out  of  poffeffion,    they  r^^^tehn*. 
muft  have  fevenj  remedies,  as  feveral  aflizes,  l^c.     Judg- 
ment was  for  the  plaintiff. 

Brown  ct  ux.  verf.  Gibbons. 

S.  C.    Salk.  206.    7  Mod.  129. 

CASE  for  words  fpoken  of  the  wife  by  the  defenc'ant,  in  cafe  for 
viz.  Mrs.   Brown  is  a  whore,  and  has  done  as  all  words  which  a« 
whores  do;    ^r  quod  the  plaintiff  being  a  tradefman  loft  ^l^^'^^^^* 
ftich  and  fuch,  viz*  A,  B,  ^c.   from  being  his  cuftoiiicr?,  J-^  %cc\iX  da- 
who  were  his  cuftomers  before,     k^c.      Upon  not  guilty  mage,  ihc  plain- 
pleaded,  the  defendant  at  niji  prius  gave  evidence  by  way  J*^*^^*!!, 
of  mitigation  of  damages,  that  Mrs.  Brown  was   a  whore,  ^  damages  are 
And  the  evidence  was  very  ftrong.     Upon  which  the  jury  under  408. 
gave  damages  but  20t.  to  the  plaintiffs.     And  now  Mr.  ^idci^  15R8. 
-tfoyto^a^  moved,  that  the  plaintiffs  might  have  their  full  jjgg^  51.^0621 
cofts;  which  was  opnofed  by  ferjeant  Darnall.     And  the 
court  held,  that  this  aftion  is  not  an  a£lion  for  flanderous 
words  within   the  meaning  of  the  ftatute  of  21  "Jac.  i.  c. 
]6.  becaufe  the  (pecial   damage  is  the  gift  of  tbie  a£l!on, 
without  which  it  would  not  lie.     And  therefore  fuch  an 
action  lies  for  Ae  hu (band  alone,  without  joining  the  wife, 
which  is  othcrwife  ip  a  common  adlion  for  words.     And 
Oro.  Car.   140.     Law  v.  Horwcoi  was  cited,  and  allowed 
by  the  court  to  be  a  cafe  in  point.     And  /^^tc;^// chief  juf- 
rice  faid,  that   if  the  mafter  brought  an  aftion  of  battery 
againft  J.  S.  for  a  battery  committed  upon  his  ferv^t,  per  Inanaaionfor 
r^ylfirviiium  amlfiu  if  the  jury  upon  not  guilty  pleaded  gave  ^^'^^^l^  ^^^hc 
ciamaces  under  40J.  the  plaintiff'fliould  have  full  cofts,  not-  plaintiff  (hall 
withifanding  the  ftatute  of  22  ^  23  Car,  2.  r.  9.  which  al-  ^  ^"U  coft« 
lo;vs  \n  common  adions  of  battery  no  more  cofts  than  da-  ^Vildcr^^^* 
mages,    where  the  damages  are  lefs  than  40j,     And  the  d.  ace.  El.  854. 
pUintift  in  tho,  principal  cafe  had  full  cofts. 

Cole  verf.  Rawlinfon.  ^T'^'b:! 

S.  C.  Salk.  134.    HolL  744.  Roc.  113, 

EJe£hnent.     Upon  not  guilty  pleaded  the  jury  found  a  Under  a  devife 
fpecia!  verdift,  upon  which  the  cafe  was  thus.     iB/7-  int^eftwoids, 
l^^lP.^  feffed  in  fee  of  the  Btll  tavern  in  5/.  Nicholas  Lam,  co^afi^"umr 
L^ftfLn^  married  a  widow;,  who  had  a  fon  by  her  firft  huf-  righr,  &c.  and  all 
^-'sid;  and  upon  the  marriage^  Billing/ley  by  leafe  and  x^^T^J^^'^^^orytsx% 
.-ife  conveyed  the  Bell  tavern  to  truftees,    to  the  ^^^^ oi '^^d^^l^ li 
k  Tifelf  for  life,  remainder  to  his  wife  for  her  life,  remainder  J.  s.  and  alfo 
v.'tntir  firft   fon  in  tail,  l^c,    remainder  to  the  right  heirs  ^[|«*»o\jfe  called 
rfthe  wife,  e^r,     BiliingfUy  had  iflue  by  the  faid  woman  J„s^'^^*j;2S 
7:f«  Biliingfky^  and  died.     The  wife  afterwards  made  her  Jane,  to  one  wh* 
will  in  thcfe   words    (inter  alia)   Item  I  give,    ratify  and  v«  intiiicd  to 

°  '  an  ^te  tail  in 

t^oeith  (rf'tbe  dcrrifor,  by  the  lame  inftniment  (romwhichiie  detitcdhls  intend  i]^  dm'^t  ui^  ^ 
^*)  S<c  tbe  dcvtfe  inert  at  larsr,  i  fire^  Pari.  t4*  zo^. 

^  G  '3  '        confirm 
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^ot»  confirm  to  my  (bn  John  Billing/ley  all  my  right,  title  and 
o  .  ,T«.^«  intereft  which  I  now  have,  and  all  fiich  term  and  terms  for 
years,  which  now  is,  or  at  any  time  after  my  deceafe  may 
nappen  to  be,  in  my  power .  to  difpofe  of,  in  whatfoever  I 
hbld  by  letfe  of  J.  .5.  and  J.  N.  and  alfo  the  houfe  called 
the  Bell  tavern  in  5/.  Nicholas  Lang  together  with  the  ftablc 
thereunto. adjoining.  And  the  queftion  was,  whether  John 
BillingfUy  took  by  the  devife  an  cftate  for  life  in  the  rever- 
fion  after  the  determination  of  the  eftatc  tail,  or  the  inhc- 
fitance  of  the  reverfion.  \f  he  took  for  life,  then  judgment 
ought  to  be  for  the  plaintiff;  if  he  took  the  inheritance, 
then  judgment  ought  to  be  for  the  defendant.  And  the 
three  judges,  Powell^  Poxvys  and  Gould^  were  of  opinion, 
that  John  Btllingfley  took  the  inheritance,  &c,  againft  the 
J  opinion  of  //i?// chief  juftice.     This  cafe  was  three  times 

argued  at  the  bar.  And  now  the  judges  delivered  their 
opinions  feriatim.  And  die  reafons  of  the  faid  three  judges 
were,  i.  That  the  iptent  of  the  devifor  appeared  plainly 
to  be,  to  devife  a  fee;  bccaufe  flie  knew,  that  the  devifee 
was  tenant  in  tail  before  by  the  fettlement.  2.  There  is 
not  any  end  of  the  fentence,  till  one  pomes  to  the  words 
[And  alfo  tjie  Bell  tavern]  and  fo  this  latter  part  of  the  fen- 
tence will  borrow  the  word  give  from  the  former  part  of 
i^jy^U^^  the  fentence ;  otherwife  (a)  nothing  would  pafs  by  diis  part 
^  ^^  (And  alfo,  life.)    And  then  for  the  fame  reafon  they  will 

borrow  the  words  which  limit  the  eftate,  viz.  all  my  right. 
But  otherwife  it  had  been,  if  the  words,  I  give,  had  been 
repeated  :  then  they  would  have  made  it  a  new  fentence, 
and  disjoined  it  from  the  words  of  the  limitation.  And 
for  this  they  cited,  I  RolL  Jbr.  844.  M.  pl.^  I,  2.  Afoor 
52.  So  where  a  man  granted  hedge-bote  to  be  taken  by 
the  afUgnment  pf  his  bailiff,  and  alfo  fire-bote :  the  words, 
and  alfo  fire-bote,  borrow  the  words,  by  the  affignment  of 
ihe  bailiff,  as  well  as  the  word  grant,  and  the  grantee  can- 
fipt  take  fire-bote  without  the  affignment  of  the  bailiff,  per 
•  Shelly^  Dier  }q.  b.  2'  They  tnufl  make  this  conftruf^ion^ 
otherwife  the  devife  would  be  void,  becaufe  the  devifee  had 
an  eflate  in  tail  before,  and  therefore  a  devife  to  him  for 
life  would  be  ufelefs  and  void.  Powys  juftice  faid  farther, 
that  the  word  (in)  Ihould  be  underftood,  as  if  it  haid  been 
Jaid,  And  alfo  in  the  Bell^  t^c.  for  quod  fubitttelligHur  non 
dc/Jl.  And  ^ould  ju^ice  faid,  that  the  words,  the  Bell 
tavern^  i^c,  were  fufficient  to  pafs  the  inheritance  in  this 
cafe.  To  prove  which,  he  cited  Moor  873.-  IVhitlock  v. 
Harding^  where  a  man  deyifed  his  lands  for  ninety-nine 
years,  ^i^d  afteryrards  he  devifed  all  his  lands  of  inhe- 
ritance to  J?,  though  in  flri6lnef$  the  words,  all  his 
lands  of  inheritance^  were  a  defer iption  of  the  lands,  not 
of  the  eftate,  yet  it  was  held,  that  a  fee  fimplc  pafled 
becaufe  it  appeared,  that  the  devifor  intended  to  pafs 
a  fee,  for  an  eftate  foe  life  after  ninety-nine  years  was 
fi  fo  fmall  value^i   that  it  could  not  be  imagined,    that 

the 
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the  dcvifor  defigned  to  devife  it.     And  the  fame  reafon  holds        Co*-* 
'in  diiscafc.     Powell  ju&'iQC  added,  that  it   was  lawful,  to  r^^^^nioh. 
tranrpofe  words  even  in  deeds,  to  fupply  the  intent  of  the 
parties ;  and  much  more  in  cafes  of  wills, '    Therefore  he 
was  of  opinion,  that  they  ought  to  read  the   fcntence  in  ' 

this  manner,  Itf/n  I  give,  t^c.  to  my  fon  yohn  Billingjley  all 
fuch  term,  l^c,  and  all  mv  right,  ^c.  in  whatfoever  I  hold 
by  Icafe  of  J.  S.  or  J.  ff.  and  alfo  the  jB///,  k^c.  this  will 
pafs  a  fee  plainly.  And  for  thefc  reafons  thefe  three  judges 
concluded,  that  judgment  ought  to  be  for  the  defendants 

But  Helt  diief  juftice  e  contra  was  of  opinion,  that  judg 
ment  ought  to  be  for  the  plaintiff,  holding  that  an  eilate 
for  life  only  paiTed  in  the  Bell  tavern,  l^Cy  And  he  faid,  it 
is  a  principle  known  and  certain  in  the  law,  that  upon  a 
devife  to  7.  S,  without  limiting  any  eftate,  J.  5.  will  take 
it  but  for  his  life,  unlefs  there  be  lome  fpecial  matter  in  the  " 
will,  that  (hews,  that  the  intention  of  the  devifor  was  to 
devife  a  larger  eftate.  And  there  is  no  diiFerenciS  between 
a  devife  of  lands  in  pofleffion,  and  a  devife  of  a  reverfion. 
And  in  this  ^afe  if  this  devife  had  been  to  a  mere  ftranger, 
who  had  not  had  an  eftate  tail  before,  it  would  have  paded  but 
an  eftate  for  life.  And  for  that  purpofe  he  cited  Cro,  Eltz, 
330.  Dickinsv.  Marjhall^  where  J.  S,  devifed  his  lands  and 
{oods  to  his  fon  and  daughter,  after. his  debts  and  legacies 
paid,  to  be  equally  divided  between  them,  and  held  that 
they  took  but  an  eftate  for  life:  and  yet  it  might  be  objcft- 
ed,  that  if  the  debts  and  legacies  were  not  paid  in  the  life 
of  the  daughter,  flie  would  take  nothing. 

Objedion«     Thefe  words,'  and  alfo  the  Bell^  ^c.  relate 
to  ^c  words.  All  my  right,  Gfc. 

Anfwer.  That  cannot  be,  bgcaufe  the  words.  All  my 
right,  fcfr.  which  I  now  have,  and  all  fuch  term,  Wr.  are 
relative  words,  and  muft  have  a  fubjeft,  and  that  is  what 
follows,  viz.  in  whatfoever  I  hold  by  leafe,  ^c,  and  then 
the  words,  and  alfo  the  houfe,  t^c.  follow,  which  may  rt-  -  ^ 
late  to  the  words,  give,  tfr.  and  cannot  relate  to  the  words, 
an  my  right,  Wr.  which  are  fatisiicd  before  by  the  virords, 
in  whatfoever  I  hold  by  leafe,  &c.  Farther  turn  the  words 
into  Latiny  Item  donoy  i^c.  bmne  jus  meum^  ^c,  ct  omnes 
tales  terminunij  Wf .  in  quocunque  teneo  per  dimijfionemy  l^c.  ac 
etiam  dsmum^  l^c.  and  fo  the  words  are  very  good  grammar, 
and  there  is  no  reference  to  the  word  right,  and  fo  as  to  the 
&// tavern  the  devife  is,  thatflie  gives  the  houfe  called  the 
Beltuvtm^  tfr.  which  will  pafs  but  an  eftate  for  lifei 

0|>)c£liQik    The  prepofition  in  {hall  be  underftgod. 

Anfwoj:. 
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^^^K  Anfwer.    It  is  underftood  fometimes  xnLatin^  never  in 

Objeftion.     The  copulative  and ]o\n&  them, 

\  x^nfvrer.  No,  bccaufe  they  are  not  of  the  fame  nature, 
V/2-.  icafehold  and  fee-fimplcj  And  therefore  the  words, 
the  houfc,  l^c.  cannot  relate  to  the  propofition  i«,  the  Bell 
tavern  not  beiner,  leafe  ;  and  therefore  it  muft  be  the  apcur 
fative  cafe,  and  fo  cannot  relate  to  the  right,  ^r.  but  to  the 
words,  give,  lie. 

Obje<£lion.     The  words  (hall  be  tranfpofed* 

Ac^.cowp.356.      Anfwer.     That  cannot  be,   becaufe  they  are  good  fenfc 
3  i.R.  494«      ^j^j  grammar  as  they  are ;  for  that  is  only  done,  to  make  a 
nonfei^fical  word  fenfe. 

Objeflion.     Moor  873. 

Anfwer.     If  tlje  reafon  there  given  (];iould  be  admitted  to 

be  the  rcafon  of  the  judgment,  yet  it  differs  from  this  qaf^i 

becaufe  there  the  term  for  niriety-nine  years  appears  upon 

Underadevire    the  face  of  the  will  and  is  created  by  it.     But  dut  was  not 

of  lands  of  in-   the  true  reafon  in  the  judgment.     The  reafon  v/as,  becaufe 

^T^ff^*  vM*    a  devife  of  all  his  lands  of  inheritance  pafled  a  fee,  and  it 

Com?  Dig.  De-   niight  be  a  great  queftion,  if  it  did  not  pafs  a  fee,  why  he 

vife.  N.  4.  2d.   devifed  them  by  the  name  of  his  lands  of  inheritance.     And 

Ed.  vol.  3.  p.  a.  the  cafe  is  reported  in  HoL  2.  to  have  been  adjudged  upon 

the  fame  reafon.     Indeed  the  cafe  there  is  pUt  differently, 

becaufe  it  is  there  a  devife  of  the  inheritance  pf  bU  landis, 

which  is  a  fee  without  doubt  in  a  will. 

Objeftion.     i  Roll.  Ahr.  844.  M.  pi  |,  l^c.  and  the 
other  cafes  to  the  fame  purpofe. 

Anfwer.  The  faid  cafes  are  not  parallel  to  the  cafe  in 
queftir^n,  becaufe  there  is  a  plain  relaticn  to .  all  that  pre- 
cedes, fas  well  the  words  of  limitation  as  of  grant }  but  here 
the  words,  right,  ^c,  are  fatisfied  by,  and  relate  to,  leafes, 
•  as  is  faid  before.  And  he  cited  Cro^  Car,  447,  449,  ^/Z- 
khfon  V.  Merry  land ;  where  a  man  devifed  all  the  reft  of 
his  goods,  chatties,  leafes,  eftates,  mortgages,  debts,  ready 
money,  plate,  and  other  goods,  whereof  pe  was  pofTefiedy 
to  his  wife,  and  died  having  a  mortgage  in  fee  forfeited  ; 
zni  held  that  no  fee  pafTed :  and  yet  mortgage  is  an  exten- 
five  word,  but  there  wanted  woras  of  inheritance ;  which 
proves,  that  in  the  expofition  of  wills  no  regard  ought  to 
be  had  to  external  accidents,  (which  Powell  juftice  agreed 
in  his  argument.)  And  dierefore  the  reafons  urged,  that 
.  Ais 
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Ais  cftate  came  from  the  father  of  John  Billingfleyy  &c»  are        Cot« 
not  prevalent.  ^   ^      *\4.*   .      •    ..JIavmhsok, 

Objedion,  That  according  to  this  expofition  the  devife 
will  have  no  efFed. 

Anfwer.  That  is  no  reafon  to  conftnie  a  larger  eftate  to 
pafs  by  the  will,  than  the  words  will  pafs ;  for  it  does  not 
appear  in  the  will  itfelf.  And  (by  him)  for  thefe  reafons  aa 
eftate  for  life  only  pafled,  ^  and  the  plaintiff  ought  to  have 
judgment*  But  by  the  other  judges  judgment  was  giveq 
for  the  defendant. 

Afterwards  a  writ  of  error  was  brought  in  the  exchequer 
chamber  upon  this  judgment,  {a) 

{m)  And  it  WIS  affimied  there  and  afterwards  In  parliameDt.  Vide  i  Brcv, 
radCiCioS. 

Clerk  verj.  UdalL 

S.  C  more  at  latige  7  Mod.  106. 

IN  0ffumfffii  upon  quantum  meruit^  upon  non  affumpjit  plead-  VMe  poll  ii%y 
ed  and  verdid:  for  the  plaintifF,  it  was  moved  in  arreft 
of  judgment,  diat  the  declaration  was  ill,  becaufe  it  was  to 

Giyfudbfams,  as  the  ^\zmi\S  rationabiliier  habere  mereretur, 
pon  which  judgment  was  ilaj^ed  until  this  term.  And  now 
the  court  held,  that  it  was  well  enough,  and  the  fame  with 
Wfruit.    Judgment  for  the  plaintiff. 


Dike  verf.  Brown. 


/.^^X/^-^>/2_ 


UPON  a  motion  for  a  prohibition,  the  cafe  was,  the  A  proWbitioa 
defendant  libelled  in  the  fpiritual  court  for  tithes  of^^^^^^^  . 
faggots   made  of  loppings  of  trees;  and  the  fuggeftion  for  ^ingsinthe 
i  prohibition  was,  that  thefe  loppings  were  cut  from  the  fpiritual  court 
immps  of  timber-trees  above  the  growth  of  twenty  years,  for  tithe  of  wood 
Aj-  iijj^^r^  '     ^\.    r  •^ '       1  notntheablc,un- 

And  It  was  aliedged,  that  (entence  was  given  m  the  fpiritual  i^fs  it  appears 

court,  and  therefore  the  plaintifFcomes  here  too  late,  to  have  upon  the  pro- 
a  prohibition.     But  ^^r /fo/f  cTiiefjuftice  the  fentence  will  ccedingjs  there 
not  hinder  the  having  a  prohibition  in  any  cafe,  but  in  cafe  ^/°     ^  **" 
of  prohibitions  grounded  upon  23  H.  8.  c,  9.  for  citing  out  R.'acc.  iBaim 
of  the  diocefe.     But  becaufe  the  plaintiff  had  not  pleaded  B.R.7X. 
this  matter  in  the  fpiritual  court,  they  denied  the  prohibi- 
tion; becaufe  the  fpiritual  court  has  general  jurifdidion  of 
tithes,  and  if  any  ipecial  matter  deprives  them  of  their  ju* 
rifdidioq,    it  muft  be  pleaded  there.     And  if  It  had  been 
pleaded  there,  and  if&ie  joined  upon  it,  and  upon  the  trial  it 
had  been  found  not  to  be  ftlva  caedua^  it  had  been  well. 
But  if  they  bad  refiifed  to  adniit  the  plea,  a  prohibition 
fluwld  have  beco  graatcd. 
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wTv  b!*r!        »     •     ^      Crofs  verf.  Smith. 
Rot.  191.        /  AFf0i^^/9-  t  r- 

A  certiorari  lies  T?  R  «.  ^  ^  uoon^a  judgment  given  in  the  court  of  Ae 
to  remove  JCj  bifliop  of  Ely  in  cafe  for  words,  ijpoken  the  twbnty-hfth 

proceedings  of  March^  IX  WtlL  3.  of  the  plaintiff.  The error*afligned 
^rancWfc^^^  was,  that  a  ^^r/zflr^n  iffued  out  of  the  common  pleas,  tejie 
whom  cogni-  the  twelfth  of  February^  12  Will  3.  returnable  in  Eqfter 
xancc  of  pleas  x,cxva  following,  to  remove  the  caufe,  and  it  was  allowed^ 
s  c  s^rdk.  148.  ^"^  nevertheleis  thej  proceeded  afterwards  to  give  judgment 
3  Salk!79.  for  the  pljiintiff.  The  defendant  in  error  pleaded  a  grant 
12  Mod.  643.  to  the  bilhop  of  Ely  of  conufance  of  pleas,  and  an  allow- 
A  certiorari  ance  of  it  in  this  court  21  Edw.  3.  and  that  the  caufe 
removes  9II  of  adion  arofe  withiii  the  jurifdidlion  of  the  /aid  court» 
things  to  which  ^^^  ^\^2X  this  matter  was  returned  to  the  common  pleas 
whfch  occur  upo»^  *^  ^"^^it  of  certiorari'^  and  that  fo  the  court  of  Ely  had 
between  it's  good  authority  to  proceed,  tf  c.  To  tliis  plea  the  plaintiff 
teftc and  return  j^  error  demurred.  And  it  was  argued  fcveral  times  at  the 
I'Modf^ssf  *  bar  by  Mr.  Parker^  Mr.  Brodcrick^  and  Mr.  Eyre^  for  the 
D. accarg.*  plaintiff  in  error,  and  by  Sir  Bartholomew  Showery  Mr. 
Str.  754.  fTardj  and' Mr.  fFeld  for  the  defendant  in  error.     And  the 

And  fo  docs  a  points  made  by  them  were,  i .  Whether  a  certiorari  lay  out 
-Tecordari.  s.c.  of  the  corfimon  pleas  to  the  court  of  Ely.  2.  If  it  lay,  whe- 
^H^od^^tJ  ^^^  ^^  would  be  2l  fuperfedeas  to  their  proceedings.  And  the 
or  a  writ  of  whole  court  held  the  affirmative.  And  Holt  chief  juftice  faid, 
error,  vide  i  T.  that  there  are  three  forts  of  inferior  jurifiliflions.  The  firft 
R.  280.  jj  fgnere  placita^  which  is  the  loweft,  and  is  a  concurrent 

A  certiorari  to  jurifdiftionj  in  which  cafe  the  plaintiff  may  proceed  in  die 
remove  a  plaint  inferior  court,  if  he  will,  but  that  docs  not  deprive  the 
wmre!^^^^^^^  fubjeft,  of  having  it  tried  in  a  fuperior  court  (if  be  will) 
plr:nt  levied  of  the  king's ;  and  that  for  good  reafon,  for  if  it  were 
after  its  tcfte.  otherwifc,  a  man  who  comes  by  chance  into  an  inferior  ju- 
i-i^.R.acc.*  rifdiftion,  might  be  arrefted  there,  and  detained  in  gaol  a 
port  13c  5.  long  time  for  want  of  bail.      The  fecond  fort  is  conufance 

vide  poft  1199.  of  pleas,  wlilch  is  by  grant  to  fome  lord  of  the  franchife ; 
The  lord  only  and  it  is  he  alone  who  can  take  advantage  of  it,  neither  the 
can  toke  advant-  plaintiff  nor  defendant,  for  he  cannot  plead  it  to  the  ju- 
of  tea^""«^?  rifdiftion  of  the  court ;  but  the  lord  of  the  franchife,  by  his 
port  1*340.  *  '  bailiff  or  attorney,  muft  come  in  and  claim  the  franchife; 
vide  Com.  Dig.  and  though  the  lord  ought  to  have  the  a&ion,  yet  this  court 
Ed"'^i  ^'  ^'  ***  *^  "^^  oufted  by  it,  but  the  plea  remains  under  the  controul 
p.  eoV  '  of  t^^^  court;  for  day  is  given  here  upon  the  roll  to  the 

parties,  to  be  in  the  inferior  court  at  a  day  certain,  and  the 
•n^ccmuzanceT'  parties  are  commanded  there,  and  the  tenor  of  the  record 
•lain*ed.  of  this  court  is  fent,  for  the  inferior  court  to  proceed,  and 

if  juftice  is  done  there,  all  is  well,  but  the  record  is  here  ; 

and  if  juftice  is  not  done'  there,  as  if  the  court  there  doe« 

not  proceed  up«n  the  day  prefixed,  or  if  the  judste  mif^ 

behaves 
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behaves  himfelf,    t^c,   the    [a)    plaintifF  (hall  have  a   re-        C*^" 
fummons.    And  it  is  the  benefit  of  the  lords  only,  that  is       Smith. 
confidcred  in  this    matter.     But  thefe  jurifdidlions  were 
bardfliips  to  the   fubjca,  and  allowed  by    27    //.  8.  c.  24.     ^""^^f,  41^ 
rather  for  their  antiquity  than   for    any  other  reafon^  and  ^ 

they  were  detrimental  to  the  prerogative  of  the  crown,  and 
therefore  certierarPs  were  always  allowed,  to  prevent  the 
grievances  of  thefe  inferior  jurifdiiftions.  The  third  fort, 
are  exempt  jurifdi6):ions,  as  where  the  king  grants  to  a  city 
&V.  that  the  inhabitants  fhall  be  fued  within  the  city,  and 
fiot  elfewhere.  Such  a  grant  maybe  pleaded  to  the  jurif- 
didion  of  the  king's  bench,  &c,  if  there  is  a  court  there, 
that  can  hold  plea  of  the  caufe,  *  But  no  body  can  take  ad- 
'  vantage  of  it  but  the  defendant ;  aud  if  he  fues  a  certiorari^ 
it  will  remove  the  caufe,  becaufe  the  defendant  ^has  waived 
his  privilege  for  his  own  benefit  j  fothat  there  is  no  jurif- 
di£lion  that  can  refift  z  '  certioraru  As  in  the  cafe  of  a 
euftomary  proceeding  by  foreign  attachment,  ii*  the  de- 
fendant cannot  find  bail  below,  he  may  fue  a  certiorari  ;  and 
upon  putting  in  bail  in  the  fuperior  court  the  caufe  wilP 
proceed  there.  The  ftatutes  43  EL  f.  5.  21  Jac.  i.  r.  23. 
admit  that  a  habeas  corpus  and  certiorari  h^ve  always  been 
allowed,  though  the  43  Eh  r.  5.  does  not  mention  exprefs- 
ly  a  eertiorarty  but  under  the  general  words,  other  writ  or 
writs.     As  to  the  diftinftion  taken  between  the  kind's  court  * 

and  that  of  lords  of  franchifes,  that  a  certiorari  will  Jie  to 
the  fonner,  but  not  to  the  latter  \  it  is  no  contem  to  the 
fubjedl  to  whom  the  court  belongs.  Farther,  fuppofe  that 
the  king  grants  to  a  corporation,  that  the  mayor  and  alder-  • 
men  fhall  be  juftices  of  peace,  and  that  they  ihall  hold  a 
court  of  feflions  ;  this  franchife  is  as  much  aright  to  the 
toivn,  as  this  of  the  bifhop  of  Ely ;  and  yet  in  common 
experience  certiorari's  are  granted  to  them  every  day. 

Obieftion,  It  is  unreafonable,  that  thefe  certiorarPs 
(hould  fuperiede  the  proceedings  of  inferior  courts  ;  be- 
caufe upon  the  return  of  the  certiorari  the  court  cannot 
proceed  upon  the  record  returned,  but  the  plaintifF  muft 
fue  a  new  original. 

Anfwer.  The  fame  objeflion  extends  to  a  habeas  corpus 
granted  bythc  common  pleas,  which  had  never  been  quef- 
tioned.  The  jurifdi£lion  here  is  but  a  bare  Conufanoe  of 
pleas,  and  it  is  a  great  quefl ion,  whether  an  exempt  jurif- 
diiEtion  can  be  in  any  cafe,  but  in  that  of  a  corporation. 
There  is  no  colour  to  fay,  that  this  is  a  county  palatine. 
The  24  Edw.  3.  62.  pL  5.  cited  by  Mr.  Ward^  to  warrant 
thati  h^  no  fuch  opimoa.  And  therefore  "a  certiorari  lies 
there,  a$.  well  as'  to  any  other  inferior  court  that  hath  only 
pOQuCince  erf  pleas»  And  a  artiorari  will  be  z/upcrjedeasy  as 

well 
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Cf  081        well  as  a  habeas  corpus*     And  that  a  haieas  corpus  is  a  fuper* 

SmTti^       fideas.     Cro.  Car.  26u    is  in  point. 

Another  point  was  made,  whether  this  plaint  was  re- 
moved by  thi^  certiorari  J  becaufe  the  writ  was  te/le  the 
twelfth  or  Feifr^  1 1  Will  3.  to  remove  a  plaint  tunc  nuper 
levatamjive  affirmatam^  returnable  Eajier  term  12  WilL  3. 
and  the  plaint  was  entered  the  25th  oi  March  between  the 
\  /j/?^  and  return  of  the  writ.  And  the  whole  court  held  ^ 
that  this  writ  removed  the  plaint,  becaufe  a  certiorari  is 
like  a  recordari^  and  removes  all  things  done  in  court  be- 
tween the  tejle  and  return.  The  fame  law  of  a  writ  of  error. 
I  Fentr.  68.  i  Roll  Abr.  395.  Fit%.  Nat.  Bn.  71.  a. 
X  Hen.  6.  30.  b.  And  for  precedent  of  that  form  of  writs. 
New  Thef  Brev.  37.  Browni  335.  And  the  judgment 
was  reverfed  by  the  whole  court. 

Gould  verf.  Johnfon. 

j^Jl^^^jyjf^  •>y-       Pkadingsand  Record,  poll  vol.  3 .  p.  7- 

ERROR  upon  a  judgment  of  the  common  pleas  in 
tf^wj)^,  where  the  plaintiff  declared,  that  the  defen- 
iipon  an  ejcecu-  dant,  in  confideration  that  the  plaint ifF  would  receive  A*  J?. 
^t^7dd?c"d^^t  ^"^^  ^'  ^"^^  ^^^  honk  ut  hofpitesy  and  provide  for  them  meat, 
cannot  plead  drink  {fff.  to  pay  fo  much  as  (he  fhould  defervej  and  then 
nooaflumpfit  the  plaintiff  avers,  thatfhe  received  them  into  her  houfe, 
s!^c  s^^"°^  ^^^  ^^^  ^^^  ^^^  ^^  hofpiteS'i  and  provide  meat,  drink,  i^c. 
R,  ace,  I  '\^t*,  ^^^  defendant  pleaded  non  ajfumpfit  infra  fek  anms*  Upon 
191,  lo'Mod,  '  which  the  plaintiff  demurred.  And  judgment  in  the  com- 
104. 1  Mod  99.  mon  pleas  tor  the  plaintiff.  And  it  was  agreed  by  all,  that 
7l.^S?mb.aoc^  ^^  plea  was  ill,  for  this  being  an'executory  collateral  pro* 
I.  Mod.  71.  mife,  the  defendant  cannot  plead,  mn  ajfumpfit  infra  fex 
Berr.  i»8i.        annos  but  fhould  have  pleaded,  caufa  aSlionis  non  accrevit 

7r}l'f'^uXf^  infra  fex  annos ;  for  if  the  caufc  of  aftion  accrued  within  fix 
to  a  declaration      J      J ,  '  .  ,  .-  i.-/- 

thar  it  appears  y^ars,  It  matters  not  when  the  promife  was  made  ;  but  if 
upon  the  face  of  it  had  been  indebitatus  affumpfit^  that  plea  had  been  good. 
«^^^[^^**j^"2^Then  Mr.  Chetham  and  Mr.  Brodcrick  for  the  plaintiffin 
ftatuteof  -  error  aiTigned  two  faults  in  the  declaration,  i.  That  itap- 
limiutioos  for  pears  upon  the  declaration,  that  the  caufe  of  adlion  accrued 
biingingthc  ^nQj-g  ^^^  fix  years  before,  ^c.  and  therefore  it  is  not  ne- 
odbefoirthc  ^ '  ceffary  to  plead  the  flatute,  becaufe  it  appears  upon  the  de- 
declaration  was  claration.  And  for  that  Cro.  Car.  115.  was  cited  as  a  cafe 
^^^•J^*=J*^  ***■  in  point.  Sed  non  allocatur.  For  the  ftatute  in  this  cafe,  as 
Salk.  422.  "^^'^  ^  ^"  ^'^  others,  ought  to  be  pleaded  ;  for  it  may  be, 

Scnib.  ace.  poft  the  original  was  fued  within  fix  years  after  the  caufe  of 
934- vide  poft  aftion;  and  therefore  the  defendant  (hall  plead  the  ftatute, 
'*°^'  to  the  end  that  the  plaintiff  may  have  an  opportunity  to  re- 

ply to  fuch  matter.  \ 

An  averment  Another  exception  to  the  declaration  was,  that  it  is /not 

«ccited*another  averred,  that  fhe  received  them  ut  hfpites ;  and  there  is  a 
into  his  houfe  and  provided  him  with  meat  and  drink,  is  prima  facie  tantamount  to  an  avermcnc 
that  he  received  him  as  a  gued.  S.  C»  Salk.  25.  more  $X  Urfc  7  Mod.  143. 

.  difference 
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diflirence  between  receiving  a  man  generally,    and  ut  hof-       Could 
pitem  y  and  in  Aich  a  cafe  as  this  they  ought  to  fliew  a  pre-     Johnsoh. 
cifc  performance  of  the  confideration  of  the  promife,   to 
intitle  them  to  the  adion.     And    many  cafes  were  cited,  to 
all  which  the  chief  juftice  gave  a  full   anfwer,  and  faidthat 
they  came  not  up  to  the  cafe  in  queftion, 

Obje<%on.  Cro.  Jac.  45.  A.  was  bound  in  a  recogni- 
zance, that  B.  (hould  appear  to  an  adtion  upon  eight  days 
warning,  and  if  he  was  condemned,  ftiould  fatisfy  the  debt  ; 
but  it  was  not  averred,  that  he  had  eight  days  warning. 
Anfwer.  There  A,  a  ftranger  was  to  be  afFeScd  by  the  ap- 
pearance, i^r.  and  therefore  there  ought  to  be  preciftly 
fuch  an  appearance,  as  was  mentioned  in  the  condition  of 
the  recognizance  \  and  though  B.  appeared  upon  other 
terais,  that  would  not  charge  A  a  third  pcrfon.  As  if?!. 
5.  be  bound  in  a  bond  to  7.  N.  to  pay  J.  M  money  5  %  -Jv. 
ma?  accept  of  a  horfe  inftead  of  it :  but  if  y,  S,  be  bound 
to  y,  AT.  to  pay.  A,  money  j  A.  cannot  accept  a  horfe. 

Obje£tion.  If^,  Jones  441.  Leate^s  cafe  ;  -AJJumpftt  in  con- 
fideration that  y.  S,  at  the  requeft  of  the  plainiiff  fhould 
reJinquiih  adminiftration^  and  permit  the  defendant  to  have 
it,  to  do  fuch  an  zSt ;  and  av€;rs,  that  y.  S.  relinquifhed 
adminiftration  ^r.  but  does  not  fay  at  the  requeft  of  the 
plaintiff. 

Anfwer.  There  the  requeft  was  an  aft  to  be  done  by 
the  plaintiff ;  and  if  he  did  not  do  it,  there  is  no  reafon, 
that  he  fhould  have  the  recompenfe. 

.  Objcftion.     2  Leon.  53. 

Afwcr.  Crc.  yac,  404.  is  firice  adjudged  to  the  con- 
trary, that  it  is  not  neceflary,  to  aver  a  requeft. 

Objeftion.     Cro,   yac.    245.  Te/v.   175.  AJfumpfit  upon  ' 

^ood  confideration  to  payto  the  plaintiff  fo  much  ante 
tnceptionem  itineris  proximi  of  the  plaintiff  to  London^  avers 
chat  he  incepit  titer  fuitm  fuch  a  day,  ^c. 

Anfwer.  The  faid  cafe  is  not  law,  for  it  appears,  that  the 
money  was  due;  for  if  that  was  not  the,  next  journey,  yet; 
the  money  was  due,  becaufe  then  there  was  a  journey  be- 
fore- Now  in  this  cafe,  receiving  a  man,  and  providing 
mea^  drink  ^c.  is  a  receiving  as  a  gueft. '  Ami  if  the 
plaintiff  received  them  upon  another  account,  that  ought 
to  have  been  fhewn  of  the  other  fide.  And  if  the  words 
irf  bcj^ites  had  been  omitted  in  the  agreement,  yet  it  would 
have   been  und^rftood  the  fame   things  therefore  ^he  in- 

ferting 
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ferting  of  them  will  make  no  alteration.  2  Sound  yjy 
Tate  V.  Lewin  and  Stile  163.  yohnfon  v.  Abingtoriy  prove  it. 
And  judgment  was  given  for  the  plaintiff  by  the  whole  court» 
viz,     the  judgment  of  the  common  pleas  was  affirmed. 


Green  verj.  Young. 

IN  evidence  upon   the  trial  in  an   aftion  upon  a  policy 
of  infu  ranee  the  cafe  appeared  to  be,  that  the  infurers 
agreed  to  infure,  the  (hip  from  her  arrival  at— — in  Ja-- 


lif  govcnuncnt 
lays  an  imbargo 
Upon  a  (hip 

while  flic  is        agreed  to  mlure,  tne  imp  trora  ner  arrival  at— — m 
mfuredjfcize       frujica  d&rin'g  her  voyage  to  London  \  and  aa  en)bareo  was 
hw^to  afire ^'^^  ^^i^  upon  the  (hip  ty  the  government  j^and  afterwards  they 
fliip,thcmfurers.fcizedthe  fliip,  and  converted  her  into  a  fireftiip  and  offer- 
?*  t"^^^^^^   ^^  to  pay  the  owners.     And  the  queftion  was,  if  this  would 
th^affurcd""^'   excufethe  infurers?   And  i/i?// chief  juftice  fecmed  to  in- 
fuOainedthereby.  cline,  that  it  would  not,  and   that  this   was    within    the 
words,  detention  of  princes,  ^c,  but  he  gave    no  abfolute 
opinion,  becaufe  the  caufe  was  referred  to  the  three  fore- 
men of  the  Jury.    In  the  fame  cafe  he  faid,  that^  if  a   poli- 
cy of  aflurance  be  made  to  begin  from  the  departure  of  the 
(hip  from  England  until  ^c.  and  after  the  departure  da- 
mage happens,  ^c,  and  than  the  (hip  deviates ;  though  the 
policy  is  difcharged /rom  the  time  of  the  deviation,  yet  for 
the     damages   fuftained  before,  the  deviation,  the   infurers 
fhall  make  fatisfaAiontotheinfured. 


Tho'  a  (hip 

deviates  in  the 

CQinfcof  her' 

voyage,  the 

infurers  are 

refponfible  for 

«iy  damage  whicH  hapfJcncd  before  the  deviation.  S.  C. 


Sallu444.  yideStr.  ii49.DmigLi6^ 


Tilly  verf.  Richardfon. 

S.  C.    Salic  97. bttt  lio  jadgment  giv en,  7  Mod.  1 20. 


If  awrit  of  error 
is  brought  upon 
«  judgment  of 
affirmance,  if 
bail  was  requiiite  ' 
upon  the  Mi 
writ  of  error, 
thq^  it  was  put^ 
In,  frclh  bail 
(hall  be  put  in 
upon  the  2d. 
R.  ace.  SMod. 
79.  Str.  517 


JDICHARDSON  brought  an  aSion    againft  Tilly  war- 
den of  the  prifon  of  the  Fleet  in  C.  B.  for  a  debt  due  to 
him  from  Trlly^  and  recovered  there;  upon    which    Tllfy 
■  brought  a  writ  of  erroK  upon  the  judgment  of  the  common 
ple^s  returnable  in  i|.  R.  to  which  bail  was  put  in>  and  the 
t  judgment  of  the  common  pleas  was  affirmed.     Then  77/^ 
brought  another  writ  of  error  upon  the  judgment  of  tlie 
king's^ bench,  returnable  in  parliament.     And  Mr.  Broderick 
moved,  that  the  laft  writ  of  error  might  be  allowed  withoi\t 
putting  in  bail ;  becaufe  the  bail  upon  the  firft  writ  of  error 
/^*^/i^   i^'      ^^^  fufficient  to  fecure  the  plaintiff  for  what  damages  he 
^  might  fuffer  by  the  delay,  and  for  his  cofts.  ^  And  he  laid> 

that  this  cafe  was  not  witWn  the  ftatute,  which  requires 
bail  upon  error.  Sed  curia  contra^  That  new  bail  muft  be 
put  in;  for  the  king's  be^ch  cannot  take  notice, whether 
bail  was  put  in  in  the  common  pleas  or  not.  For  if  no  bail 
was  put  in-  there,  yet  the  king's  bench  would  proceed  upon 
the  writ  of  error ;  becaufe  the  not  giving  bail  does  not  hin- 
der the  proceedings  upon  die  writ  of  error,  but  only  hinders 
the  writ  of  error  from  being  ^JuperfidiasV^^t  execution» 


Om!ttnglo 
fiut  in  bail  in 
error,  where  it 
reqoifuc,  doca 
not  Aop  the 
proceedings  in 
error. 
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^tcxs    verf.     Henriques.  'Z^u'tLx. 

46,   . 

S.    C.    7  Mod.    124. 

A  Sfumpjitupon  feveral  promifes,  one  of  which  was  upon  pi'^a^'i^^r^To* 
jt\.  2Ji  infpnul  computaffet  for  lOl/.  ^c.  As  to.  95/.  the  j^nfwcraparton. 
defendant  pleaded  a  good  plea  in  bar,  ^f .  but  omitted  tolyof  the  plain- 
give  an  anfwcr  to  the  refidue.     Upon  which  the  plaintifF*'^»;*«^^f*^i°J'» 

^1.    t         %      rr       t  'rr  i  iii-i.        and  the  pUuntiflf 

replied  and  onered  an  ifiue  to  the  matter  pleaded  m   bar.  anfwers  the  plea 
The  defendant  demurred.     And  per  curiam'^  the  whole  is  and  omits  taking 
difcontinued  j  for  the  plaintiff  fliould  have  taken  judgment  ^^^'"^^^^J, 
by  «7  ^/V// for  that  which  was  omitted  in  the  plea  in  bar.  fo^JjJ^^p^JJ]^ 
But  Mr.  Eyre  for  the  plaintiff  objected,  that  the  defendant  plea  did  not  im- 
could  not  fever  the  lOi/.  in  his  plea  ;  becaufe  it  was  in  an  ^^?^^^^! 
infimul  computaffet^  which  was  intire.    But^^r   Hclt  chief  [^Jj^l^^'^u*"^^^ 
juftioe,  notwithiianding  that,    the  defendant  might  plead 
payment  to  part,  and  other  matter  to  the  refidue.  and^thc  cafes 

there  cited. 
In  a  count  npon  an  infitnul  compatiiirct,  the  defendant  may  plead  as  to  part  of  the  money  men* 
ftoncd  in  the  count 

Bennet  verf.  Verdun. 

JNdeHtatus  affumpftt,  for  that,  that  the    defendant  being  I^^"  J^f^^^^ 
indebted    to    the  plaintiff  in  28/.  of    money  Hifpaniolae^  piir.iff  mzy 
ttjfumpfit  to  pay  it,  £5fr.  Upon  non,  ^affumpfit  pleaded,  the  ver-  <^ate  that  the 
dia  was  for  the  plaintiff     And   Mr.  Brarithwaite vr.oved  in  tljJeb1ed\rhl« 
arreft  of  judgment,  that  the  plaintiff  ought  to  have  faid,  info  rtuch  fo- 
advabremy  ^c.  it  being  foreign  coin.     For   the  defendant  "ign  money, 
cannot  be  indebted  in  foreign  coin  no  more  than  in  hogs  JJ^J'^^^ucT'e^"? 
&c.  SeJ  non  allocatur.     For  a  man  may  be  indebted  in  hogs,  jj^^  "^  ^"  "^' 
kc.  but  in  fuch  cafe  the  ad^ion   muff  be  brought  in  the  rie-  .Atlraftnooh- 
tinet  only,  not  in  the  /iehet  and    deiinet.     Farther  there  is  a  jcftion  can  b* 
verdiS  here,  and  therefore  all  the  court  held  tt  good.     But  ^^*=^^  ^^^^^^  ^ 
afterwards  judgment  was    arreft ed,    becaufe  the    plaintiff  vc^iS. 
brought  tjiis  a^ion  for  money  due  to  himfelf  in  -his  own  a  man  cannot 
right,  and  alfo  for  another   fum  in  another  count  due   to  ^"<?  •  »s  own 
him  as  executor  to^.  S.  which  cannot  be  joined.  cmo/in  dt^  ^**' 

fame  aftion^ 
IL  ace  10  Mod.  315.  if    Mod.  196.   Show.    366.    i  Salk.  i  pi.  10  f  Wilf.   171,  Str.   I27it 
Race  X  T.  R.4S9.  Vldejenk.  296. pi. 49. Hob.  SS.lo  Mod.  1705c  uMod.  79^, 

Hart.   verf.   Langfitt 

S,  C,    7  Mod,  148,  ^^    indchitatm 

INdebitatus  affumpfit  upon  feveral  promifes.     There   were  aifunjpfit  Ues  for 
eight  counts  in  the  declaration.     As  to  four  the  defend-  nuri'ugaf tranter 
ant  pleaded  non  affumpfit  j   and  as  to- the  other  four  the  de-<  ant^'s^^uei*"^" 
fendant   demurred   by  the    advice  of  Mr.    Serjeant  Jgtir.  v"de^^ft^982. 
And  the  firft  exception  that  Mr.  Raymond  took  to  the  firfl:  a  man  cannot 
count  was,  that  it  was  an  indebitatus   affumpfit^  for  that,  in  the  fame  d« 

clarationdcnianc'^ 

fevcra^fatUiadtlona  for  tficfartie  thlnr« 

//*5kiM/«/Mr*>^,   that 
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Hart  that  the  defendant  being  indebted  to  the  plaihtiiF.in  2oi^ 
L  iff  or  IT  pro 'fiutriendo  cujufdam  Edvardi  Langfitt  infantis  by  the  plain-^ 
tiiF  at  the  requeft  of  the  defendant,  he  afTumed  to  pay  ; 
and  that  an  action  would  well  lie  upon  a  collateral  promifcy 
but  not  indebitatus  ajfumpjity  becaufe  it  will  not  raife  a  debt* 
And  to  prove  that,  he  cited  Moor  701.  pL  975.  Indebitatus 
ajjwnpfit^  in  confideration  that  the  plaintiff  would  fell  to  D* 
the  defendant's  fadlor,  at  the  inftance  of  the  defendant, 
two  hundred  hogs  to  the  ufe  of  the  defendant  \  adjudged, 
debt  did  not  lie,  in  error  brought.  Cro.  Car.  107,  193. 
and  1  RolU  abr.  549.  Lit.  F.  pU  2.  Cogan  v  Green  2  Fentr. 
36.  Rozer  V.  rozer>  Sed  non  allocatur.  For  per  totam 
curiam^  it  will  raife  a  debt  \  for  if  A,  comes  into  the  fhop 
of  B.  and  fays  to  him,  deliver  fuch  goods  to  C.  and  I  will 
Semb.  aca  poft  pay  you  ;  this  will  raife  a  debt  in  A.  and  C.  is  not  to  pay 
2nt*Jiil!and  ^^  ^®  goods,  nor  is  he  liable  to  B.  for  it  is  a  gift  from  A. 
the  oifw  there  to  C.  and  a  debt  for  them  from  A.  to  B.  And  the  cafes 
cited  2.  T.  R.  i.  cited  depend  uppn  a  repugnancy  in  the  declaration,  for  the 
declaration  is  of  a  (ale  to  a  third  perfon,  and  he  is  liable ; 
'  and  the  defendant  is  only  a  guarantee,  and  it  is  only  a  col- 
lateral promife  in  him.  And  as  to  the  cafe  in  '  Cre.  Car» 
193.  Sands V.  Travilian  (by  which  authority  ferjeant  jfgar 
was  induced  to  demur)  Holt  faid,  that  the  attorney  had  a 
remedy, againft  the  party  for  whom  he  a<£ted,  notwithftand- 
ing  that  he  was  employed  by  t^^e  defendant.  The  excep* 
iion  to  the  three  other  counts  WaS,  that  they  were  for  the^ 
fame  time  of  nurfing,  and  yet  he  declared  upon  feveral 
agreements,  viz.  one  for  three  fhillings  a  week,  another 
for  two  fhillings  and  fix-pence  a  week,  another  for  two 
ihillings,  and  he  has  not  faid  [other] ;  and  it  appears, 
that  they  were  for  the  fame  weeks.  And  the  court  held 
this  exception  good,  becaufe  the  one  count  ialfified  the 
othcrs,'and  the  plaintiff  has  contradidied  himfelf.  But 
upon  the  firil  count  judgment  was  given  for  the  plaintiff. 
See  Moor  864.,  pL  1193. 

Regina    verf,  Whiftler  &  ar. 

S,  C.  but  with  feme  difference  as  to  the  2d  point.  7  Mod ,  X19.  i  x  Mod  %^ 

LraTmh?;;; /?0/A  stone,  and   /rAj/?/.r,  were  conviSed  upon  ^d^^ 
kiUdeer  and  Z^.  ^  M.  c.  10.  made  agamft   deer  ftealcrs,  vi%.   Ko^e 

lends  him  any  and  Stone,  for  the  killing  of  five  deer  in  the  park  of  Sir 
Sris^Ule  C'^ii  B'^M  ^d  tfhijller,  for  that,  that  he/«iV  illiciie  et 
totlW  penalties  injujle  auxtlians  et  ajjijlens  Rolfeet  Stone  tn  occifione  damarum 
of  a  (Utute  made  tllarum  in  incitando  et  perfuadendo  Rolfe  et  S/^«^  tokill  the  faid 
'"^Sil^'klrnr^^  deer,  et  accomnodando  eifdem  Rolfe  et  Stone  equum  etcanem  for 
penon*  Kaung  ^^^  ^^.^  purpofe.  This  conviaion  was  removed  into  the 
Vide  4  BLCom.  king's  bench  by  certiorari,  and  exceptions  were  taken  to  it 
54.*  by  the  counfcl  at  the  bar.     And  they   were  urged  feveral 

Or  perfons  aiding  ^jj^j^g  by  Mr.  Montague,  kc.  fr>r  the  defendant,  and  bjr 
c^ra|ftmg^bere.  ^^^  ^roderick,  Mr.    Chejhyre,   &c.    for  the  queen.     And 

diffcrencerTalk.  542.  Holt,  7.15,  At  lead  in  the  lad  cafe  if  the  preaxnbk  of  the  ft«utc  takes 
notice  of  the  inconvenience  arifinj  from  combinatioM  to  kill  than, 
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the  grand  quefilon  was,  whether   the  defendant  WhiJiUr       Regima 
was  convi(EI  of  any  offence  within  th^  faid  aft  of  parlia-  *'• 

racm  ?  And  now  this  term  the  judges   pronounced  their        h""""!-*** 

3)inions  in  folemn  arguments,  ^/z.  Powell^  P^wys^  and 
KiMjuAiccSj  that  the  conviSion  was  good,  and  ought  to 
be  affirmed  j  and  Holt  chief  juftice,  that  it  was  bad,  and 
ought  to  be  qua/hed.  GouU  juftice  declared  the  reafon  o^ 
his  opinion  to  be,  X.  Becaufe  the  defendant  was  include  1 
within  the  words  of  the  aft,  aiding  or  affifting  therelti. 
1.  Becaufe  (by  him)  if  the  faid  words  had  been  omitte'i ; 
yet  (Ince  in  trefpafs  all  perfons  concerned  are  principals, 
the  defendant  fhould  be  included  within  the  words,  hunt 
and  kill.  And  as  to  the  firft  he  faid,  that  if  the  words  of 
tbe  aft  had  been,  aiding  or  aflifting  thereto,  the  defendant 
widiout  doubt  had  been  comprifed  within  fuch  words :  then 
the  word  Therein  has  the  fame  import  as  Thereto; 
and  therefore  that  he  was  comprifed  within  the  words  of  the 
aft.  Befides  which  he  faid,  that  it  is  apparent,  that  fuch 
offenders  as  the  defendant  are  within  the  intention  of  the 
afi }  and  that  appears  from  the  preamble  of  the  ftatute, 
which  recites,  that  there  were  confederacies  of  fuch  perfons, 
and  that  they  indenmified  their  aflociates ;  and  then  the' 
ftatute  enafts,  that  fuch  perfons  offending  in  fuch  manner, 
flull  forfeit,  t^c.  That  is  to  fay,  that  fuch  perfons,  who 
are  in  confederacy  and  combination,  and  by  fuch  means 
aiding  and  af&fting,  £5V.  And  as  well  he,  as  Potuys^ 
relied  much  upon  the  intent  of  the  aft.  And  Gould  jud'icQ 
£irther  laid,  that  he  relied  much  upon  the  word  Such  m  the 
aft,  which  couples  the  body  of  the  aft  with  the  preamble, 
and  makes  it  of  equal  extent  As  upon  the  ftatute  of  34 
//.  8.  c.  20.  which  difables  donees  in  tail  of  the  gift  of 
die  king  from  barring  their  iffues  by  common  recovery,  the 
word  Such  in  the  body  of  the  aft  refers  to  the  preamble, 
and  includes  all  like  cafes,  that  is  to  fay,  which  are  fuch 
in  the  mifchief  and  incoitvenience.  2  Co,  14.  L  Co,  Lit, 
373.  So  where  the  aft  of  23  H.  8.  c,  i.  takes  away  clergy 
from  feveral  offenders,  and  among  them  from  burglars, 
robbers  upon  the  highway,  and  burners  of  houfes ;  and 
then  the  25  H.  8.  ^.  3.  among  other  things  takes  away 
clergy  from  burglars,  and  robbers  upon  the  highway,  who 
do  the  aft  in  one  county  and  then  fly  into  another  county, 
and  are  there  taken  with  the  mainer  and  indifted  ;  and  then^ 
'  the  ftatute  i  EJ.  6..  c.  12.  enumerating  feveral  offences, 
takes  awaf  clergy  from  them,  but  omits  burners  of  houfes, 
and  the  cafe  of  Durglars  and  robbers  in  one  county  who  fly  ' 

into  another ;  and  by  a  general  blaufe  reftores  clergy  to  all 
•thcr  offences,  &c.  by  which  means  clergy  was  reftored 
in  the  two  cafes  before  ;  and  then  5  £sf  6  Ed.  6.  c,  10* 
reciting  the  feveral  ftatutes  before  mentioned,  and  farther 
the  inconvenience  that  clergy  was  reftored  in  the  cafe  of 
borglaiy,  ifc.  committed  in  one  county  where  the  offender 
fled  and  was  convift  in  another  county,  which  they 
Vol.  IL  H  '  could 
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RtciNA      could  not  have  had,  if  the  faid'aft  of  25  H.  8.  r.  3.  had 
Whistlkr.    ^^^"  in  force;   it  is  therefore  enabled;  that  the  faid  zfkoi 
25  //.   8.  touching  the  taking  away  of  clergy  from  fuch 
^  offenders;  touching  fuch  offences  from  thenceforth  to  be 

done,  (hould  ftand  in  full  force :  thefe  words,  iixch  offenders, 
and  fuch  offbnces,  muft  be  i,nterpreted  fuch  in  mifchief  and 
inconvenience,  and  will  extend,  to  take  away  clergy  from 
butners  of  houfes^   notwithftanding  the  particular  recital 
of  the  fald  particular  inconvenience,  11  Co.  33.     Alexander 
Poult^r*%  cafe.     And  the  ftatute  $1^  f>  Ed.   6.  is  a  penal 
ftatute.    And  for  the  fame  re^fon  here  the  abettors,  pro- 
curers and  aiders,  though  abfent,  being  equaUy  roiichte- 
WSed  fide       vous  and  of  ill  confequcnce  with  thofe  who  do  the  aft,  (a) 
w  361, 36*.    they  muft  be  taken  to  be  within  the  ftatute  j  efpc^cially 
CoQi.DiR'TJf    ^^"^^  ^^  word  Aid  in  its  natural  extent  includes  peribns 
tice*,*  T.  I.  ad   abfent,  who  counfel,  abet,  ^c.  as-  2  Inji.  191.  explains  it. 
-  td.YoL4.p.35.  !•  By  him,  if  the  faid  words  had  been  omitted,  the  defen- 
dant had  been  within  the  words,  hunt  and  kill ;   for  in 
trefpafs,  where  all  are  principals,  he  who  abets  the  doing 
of  a  feft,  is  the  doer  of  the  feft.     So  in  treafon,  12  Co. 
81.  '  There  is  no  difference  between  this  cafe  and  felony, 
(i)D.«c.ante   ^nl^fs  that  in  felony  there  may  be  acceflories  ;    for  it  is  a 
416.  rule,  that  when  {b)  a  ftatute  makes  a  &£l  felony,  which 

was  not  fo  before,  all  the  acceffories  before  and  after  the 
faft  are  felons,  3  Injf.  59.  and  confequendy  in  a  law  where 
they  cannot  be  acceffoue^,  they  muft  be  principals.  And 
he,  as  well  as  P^ttyj  juftlce,  relied  ftronglyupon  13  jHL  7. 
12,  13.  where  it  is  held,  that  the  requefting  of  another  to 
hunt  is  a  hunting  within  3  Ed.  i.  r.  20.  de  male/a^orUus  in 
parcis ;  for  the  commanders  ftiall  be  trefpaflers  as  well  as  the 
very  trefpaflers  ;  and  yet  it  is  a  penal  law,  which  fliall  not  be 
taken  hy  equity^  2  InJl.  199.  And  Pwyj  juftice  was  of  the 
iameopmion  with  Gtftfi/ juftice,  though  upon  the  arguments  he 
was  ftrongly  of  another  opinion.  And  he  founded  his  opinion 
principally  upon  the  intent  of  the  a£l,  as  is  faid  fore  in  the  ar- 
gument of  Gould  juftice.  Powell yiKvzt  differed  from  his 
brothers,  in  their  conftrudfon  made  by  the  preamble. 
For'  (by  him)  being  a  penal  law,  it  cannot  be  taken  by 
equity.  But  he  was  of  opinion  that  this  convidion 
was  good,  bc<^aufe  the  defendant  was  comprehended  within 
the  very  words  of  the  aft.  For  (by  him)  he  is  a' hunter, 
killer,  l^e.  in  conftru£lion  of  law ;  and  upon  ifluc  joined 
whether  he  was  fuch  or  not,  this  evidence  fliewn  in  the 
conviftion  would  maintain  that  he  was.  And  (by  him) 
the  diftinftion  made,  where  the  penalty  is  annexed  to  the 
offbnce,  and  where  to  the  perfon  offending,  which  governs 
the  cafe  of  Evans  v.  Fin'ch^  Cro.  Car.  437.  is  nice ;  ft>r 
tiliereas  the  ftatute  of  fVeJlm.  2.  13  Ed.  r.  c.  34.  cna£ls 
that  if  a  man  ravifties  a  woman,  i^c.  he  fliall  be  a  felon  i 
neverthelefs  the  perfons  aiding  and  abetting  are  raviftiers ; 
and  yet  there  is  nothing  that  can  be  a  more  perfonalaft 
than  that ;  the  fame  law  0f  a  woman  aiding,  though  ftie  is 

'    incapable 
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iiica|)able  of  doikig  the  hSt*.  Sb  upon  the  ad  of  3  //.  p  e.  Kigiha 
!•  which  makei  the  t^ing  of  a  woman-  with  force  and  WHiiriM, 
mznying  her,  to  be  felony  j  though  by  the  faid  aSt  the  ac- 
ceflbries  before  the  hSt  are  made  principals)  yet  perfons 
aiding  and  abetting  the  raviiher  after  the  {z&  are  felons^  So 
upon  the  ftatute  ae  maUfaff^ribus  in  pareisy  which  is  a  penal 
lav,  and  by  which  the  penalty  is  annexed  to  the  perfons^ 
as  here,  mii3oef%  in  parks  and/ ponds,  ^r.  The  firft  cafe 
upon  the  (aid  ftatute  was  30  Ed.  j.  10.  where  it  was  ad** 
jw^ed  that  no  trefpafs  was  within  the  faid  zBiy  unlefs  it  >vas 
atrefpafs  in  hunting.  The  next  caie  was  the  5  /f.  5.  x^ 
where  die  breaking  the  park  with  intent  to  hunt  was  ad*^ 
judged  to  be  within  the  ftatute.  Then  follows  the  1%  Hk 
7.  12,  13,  where  it  is  refolved,  that  the  requefting  of  an-^ 
odicr  to  hunt  is  a  hunting  innthiii  the  ftatute,  Alfo  where  Rail. tit.  Foreft. 
the  30  H.  I.  r.  12.  makes  fuch  perfons  as  enter  the  parks  of 
the  king  or  prince,  wfth  painted  faces,  or  kill  the  deer 
there,  felons ;  by  a  provifo  in  the  fame  z&  it  is  enacted, 
that  DO  perfons  mall  be  adjudged  acceffories,  but  thofe  who 
ihall  abet  or  procure  fuch  offence  to  be  done :  which 
was  provided  to  exempt  acceffories  after  the  fa£t,  from 
being  felons,  as  otherwife  they  would  have  been,  notwith* 
ihui£ne  that  the  perfon  offending  was  made  the  felom 
For  it  IS  always  a  rule,  where  a  hlBt  is  made  felony,  that 
all  {a)  perfons  aiding  and  abetting  to  it  Ihall  be  acceffories^  («)  Ace.  Foft* 
whedier  it  be,  that  the  offence  is  made  felony,  or  the  per-  J*§  ^jf  lelu 
fons  offending  felons.     And  for  the  fame  reafon  the  prbcurer  * 

in  trefpafs  ihall  be  princi{NJ,  fince  there  is  {b)  no  acccffory  («)  Act-  481. 
in  trefpafs.     As,  to  the  obje£Uon«  that  the  cafe  of  Finch  v.  Com.  36. 
EvottSy  Cro»  Car.  473.  and  Pagg  v.  Hanu^ody  Allejn  43, 
44.  makes  this  difference,  where  (f)  clergy  is  taken  away  (t)  Vide  i  ^ 
from  the  offence,  and-  where  from  the    perfon  offending,  ^*""*  **• 
and  this  cafe  the  penalty  is   confined  to  the  perfon  aSually 
doii^thefa£li  he  anfwered,  that  the  faid  cafes  being  cafes 
of  me,  the  judgesMn  favour  of  life  conftrued  the  itatutes 
tenderly;  otherwife  it  feems  abfurd,  to  take  away  clergy 
from  him  who  was  upon  the  top  of  the  ladder,  and  give  it  tb' 
him  that  was  at  the  bottom ;  for  if  both  had  entered  the  room, 
and  one  of  them  had  had  the  mone}r  in  his  cuftodyat  the 
requeft  of  the  other,  both  of  them  would  have  been  deprived 
of  their  dcrgy.    And  as  to  the  cafe  of  Page  v.  Har^u^od^  he 
faid,  that  it  feemcd  to  him,  that  the  dffcnce  confifted  in  the 
manner  of  doing  it,  becaufe  the  Scots  carried  fhort  daggers, 
and  iiequendy  upon  differences  arifing  at  table,  i^t.  ftab- 
bed  odiers  unprovided.      But  in  the  faid  cafa  if  A.  had 
pven  the  dagger  to  5.  it  feems,  that  &  would  have  been 
within  the  aST    But  (by  him)  the  faid  refolutions  be)ng  in 
cafes  of  life,. they  will  not  be  rules,    to  govern  cafes  of 
InaQer  crimes.     He  concluded,  that  fince  in  cafes  of  all 
penal  laws,    as  in  tHofe  which  make  felonies,   aiders  and 
afiftets  are  -  included^  afdrtiori  it  ftiall  be  accordingly  in 
Ha  '    cafes 
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cafe*  of  trcfpafS)  where  fuch  pcrfons  arc  principals,  atnf 
where  the  Izyr  not  being  fo  penal,  there  is  not  fo  much 
reafonto  make  a  (It  161  conflruction. 

But  Ho/t  chief  jufticc  delivered  his  opinion,  that  the 
conviftion  was  not  good  within  the  flatute,  aud  thtreforc 
that  it  ought  to  be  quafhed.     For  (by  him)  this  is  a, penal 
flatute,  and  therefore  ought  not  to  be  conftrued  by  equity ; 
ftroedacwding  ^"^  >"  making  conftruilion  one  muft  adhere  to  the  letter^, 
totbe  letter,  and  and  one  cannot  extend   it  U>  facts  equally  criminal  with 
not  according  to  thofe  fpccified  in  the  letter,  if  they  are  not  contained  in  it. 
w"fcoin!"8.'      '^^^^  ^^^  *^  ^^  penal,  appears/by  the  penalty  inflidted  by 
jt,  by  the  fubje^ling  of  o&enders  to  a  new  method  of  pro* 
fecution  before  a  private  jurifdiclion  contrary  to  the  ancient 
liberties  of  Englifttmen  confirmed  to  them  hy  Magna  Charta^ 
to  be  tried  by  their  peers^    Now  this  aft  does  not  inflift  any 
penalty  upon  the  confederates  concerned  in  the  oifFence. 
It  is  true»  the  preamble  recites,  that  there  were  combina* 
tions,  Uc.   but  the  enaSing  part  of  the  ftatute  does  not 
infii^  any  penalty,  but  has  made  the  offence  very  penal  to 
the  alters,  perhaps  by  reafon  of  thefc  confederacies-    But 
fincethc  a^  has  not  infii£led  puni£lment  upon  themy  we 
oiight  not.    For  one  may  imagine  widi  great  reafon,  that 
fmce  the  ilatute  mentions  confederates,  and  does  not  infli£t 
puniihment,  that  it  did  not  intend  that  they  fhould  bepunifh- 
ed,  but  only  the  a£lors«  The  words  of  thea£l  are,  aiders  and 
iiilifters  therein.     Now  that  is  the  aAors  themfelves ;   and 
if  the  a£l  had  intended  confederates,   it  would  have  (aid 
thereto.     A  man  who  provides  a  horfe  to  rob  a  park,  is  an 
aider  of  the  fiadb,  but  not  in  the  doing  of  the  fad.     In  an 
indiiffanent  againft  the  abettor   they  always  fay,   that  he 
was  pracfi/u  eomfirtam  et  auxilians^  &c.  but  in  the  indift- 
ment  of^the  acceffory  they  fay,   that  he  before  the   h& 
fonfuluit^  mandavity  procuravitj    et  abbittavii  ;   or  that  he 
after  the  faft  recepity  auxiliavity  it  con^ortavit :  and  by  the 
u^^^^^^^  firft  they  mean  aiders  and  affiflers  ;    therefore  if  a  ftatute 
clergy  from        takcs  dway  dergy  from  aiders  and  abettors,  yet  acceiTo* 
aiders  and  abet-  ries  fhall  havc  their  clergy.     See  this  difference  in  this  in- 
ir!i^*fi^*!lS!  diSment  of  an  abbettor  2nd  an  accefTory,  DUr^  186. 
ctflcries.      *        Objeftion.     That  this  offence  is  of  an  inferior  nature^ 
and  therefore  all  are  principals. 

Anfwen  If  the  penalty  had  been  infliAed  upon  all  the 
trefpaflers,  it  had  included  all,  becaufe  all  are  included 
^vithin  the  denomination  of  trefpafTcrs.  But  here  the  pe- 
nalty is  infii^ted  upon  perfons  by  a  particular  defcription  | 
^  r.nd  that  is  the  true  reafon  of  the  cafes  adjudged  upon  the 
llatute  di  malefa^orihus  in  parcisj  becaul«  penalty  is 
there  inflitSted  upon  the  trefpaifers  in  parks,  fs'r.  vi^ich 
comprlies  all,      But    if  the    iaid   fhftute  had  impofed   a 

penalty 


IndiAment 
againil  abcttori. 

IndiAincnt 
agiaiaft  acc«fl^ 
net. 


Mich.  Term  i  Annae  regin«.  84^ 

penalty  upon  the  hunters  and  chafers,  l^c,  or  any  oth/er  of*      Rkoina 

fender  by  particular  defcription ;  no  body  had  been  within   ^^  ^ 

the  faid  ftatute,  but  thofe   particularly  defcribed.     And  he       ***^<«*» 

relied  ftrongly  upon  the  cafe  of  Evans  nnd  Finchy  as  ftrong 

in  p^int,  which  he  had  feen  upon  the  roll ',   and  he  put  it  at 

Urge  as  it  is  there,  which  agrees  with  the  report  of  it  in  Cro, 

Car,  4.73.     Evmis  went  up  a^ladder  to  the  window  of  Mr.  ^ 

AuHeft  chamber,  and  broke  it  and  took  it  out  40/.  Fin€h 

ftood  watching  at  the  foot  of  the  ladder,  and  affifted  the 

doing  of  the  felony ;    it  was  held,  that  Finch  ihould  have 

his  clergy  notwithftanding  the  39  E.  c,  I5»  which  takes 

away  clergy  from  men  convidl  of  die   felonious  taking  of 

goods,  t^r.  of  the  value  of  5r.    6ff.  out  of  any  mamioi^ 

houfe,  ^c.  no  perfon  being  in  it.     Now  Evans  and  Finch 

were  principals  in  the  felony  p   but  becaufe  clergy  was  not 

taken  away  from  ^e  offence,  but  from  the  perfon  takixig, 

l^c*  the  ftatute  was   reftratned  to  the  letter,  viz.   txy  the 

pcrfons  anally  taking.      But  if  clergy    had  been  tak^ 

away  from   the  offence,  as   in  cafe  of  robbery  upon  the 

highway  5  he  1^0  ftood  at  the  end  of  the  way  to  watch, 

fiuU  not  have  his  clergy,  no  more  than  he  who  adually  did 

the  robbery. 

Objection.  If  a  fa£t,  which  at  common  law  was  but 
trcfpafe,  be  made  felony ;  or  if  felony  be  made  treafon  -^ 
the  procurers  are  felons  or  traitors :  and  by  parity  of  rcar- 
(bn  d&ey  ought  to  be  included  within  this  law.  i 

Aniwer.  That  in  the  cafes  cited  the  nature  of  the  crim^ 
is  altered,  and  it  is  made  a  crime  of  another  ipecies  ;  and 
therefore  the  perfons  concerned  in  it  cannot  be  trefpafe-si  • 
or  felons,  but  felons  or  traitors.  He  cited  alfo  the  cafe 
of  Page  and  Harw»od,  as  a  cafe  founded  upon  the  fame 
reafon  as  that  of  Finch  and  Evanss  and  corrobprapng  ijt^ 
Therefore  the  ftatute  in  the  prefent  cafe  defcrjbing  partit- 
culariy,  what  perfons  (hall  be  punifhed,  viz,  courfers, 
hunters,  lie.  it  fhall  not  be  extended  to  any  perfon,  who 
cannot  be  comprifed.  within  the  defcription,  within  which 
(as  is  aforefaid)  the  defendant  is  not.  He  was  of  opinion, 
that  the  convidion  ought  to  have  been  quafhed^  But  by 
{be  opinion  of  the  other  three  j«djes  It  vva^  confirmej. 
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Foxworthy's  Cafe. 

S.  C  7  Mod.  ^53.  SfJk.  500.  Holt5»i. 

If  a  man  is ^^t*   jpOxworihy  being  attainted  gf  felony,  was  brought  int^ 

^dpardonedon   "     ^^e  king's  bench,  in  order  to  plead  a  pardon  granted 

condition  •f       him  by  the  queen,  upon  condition  that  he  fhould  go  beyond 

pnfporting       the  fea  within  a  time  pre^xed,  and  there  abide,  &^.     And 

Kcrt£    ^fter  allowance    of  pardon,    the  creditors    of   F$jcw(frtby 

bit  creditors  *    moved  the  king's  bench,    tnat  they  might  have  leave  .  to 

ibali  not  be  per-  (jharge  him  yrith  civil  aftions,  as  tn^ujiodia  marepalli  ma^, 

Wm^Uh  cw!?^  refcdcloi.     But  the  motion  vas  denied  by  the  court,  be, 

aaionsyvidcx     caufe  it  would  defeat  theeiFe^  df  the  queen's  pardon,  by 

Wilf.  jay.         rendering  Foxw^rthy  incapable  of  performing  the  condition 

of  going  beyond  the  fea  ;    and  if  he  had  not  been  pardoned, 

the  attainder  woulS   have  cpntinued,   and  Foxwartkj  had 

been  hanged;    and   there  is  no  reafon.   Why  the  pardon 

(hould  put  the  creditors  in  a  better  condition  than  they 

would  have  been  without  it^  to  the  prejudice  pf  (hp  piUty 

fpr  the  benefit  pf  whom  it  was  granted^ 

Regina  yerf  Chalice,  mayor  of  Thetford* 

S*  C  SaUc  19a.   3  Salk.  103.   Holt  171. 

A-cflrporation'i     A     Mandamus  was  dire<9ed  to  the  corporation  of  Tbetfordy 

return  to  a  man- ^/T^  •  to   Command    them    to  rcftore  an   alderman.     To 

bTfcird^ith  *  which  a  return  was  made  in  the  name  of  the  corporation, 

the^omnipiifcaLl^M^    ^9^    under  their  common  feal,  nor  under  the  hand 

M  AfcJL  j^9     '  of   the  mayor.      Upon  which  the  party  grieved^   having 

S^^^/^J  V»  brought  his  a«Slion  for  a  falfe  return,  and  fearing  that  he 

/^  Z-  (hould  not  have  fufgcient  evidence^  to  prove  that  this  rc- 

turn  v/ais  made  by  the  corporation^  moved  by  Mr.  Sloane 

(who  promoted  this  difpute,  the  fuccefs  of  his  eleftion  to 

be  burgefs  there  depending  much   upon  it)  the  laft  day  of 

this  term,  thj^t  this  return  (hould  not  be  received  without 

the  feal  of  the  corporation^  or  a  figning  by  the  mayor.     But 

it  was  denied  per  curiam^     For  upon  fearch  of  precedents, 

Orfigned by.  the  there  arc  many  returns  made  by  corporations  as  here.     And 

^^ratf^^  d^'  ^'^  curiam,  the  feal  of  the  corporation  is  not  neceflary  to  be 

Skinn^s'es!!  ^     afSxed ;    becaufe  this  aft  being  upon  record  will  bind  the 

corppration,  though  not  fcaled  with  their  common  feal ; 

contra  of  aAs  done  by  them  in  paiu     The  city  of  London 

every  yea,r  make  a  warrant  of  attorney  for  the  city  in  the 

king's  bench;    without  figning  or  fealin^  it.      And  if  an 

aftion  be  brought  againft  the  corporation^  they  will,  be 

fa)  R.  ac«.     •  fa,)  eftopped  to  (ay,  that  this  was  not  their  return,  becaufe 

^     aUnn.  3^8,        It  is  faid,  Refponfio  mtijons,  fcfc.  upon  record.     They  held 

/^^o€y*^^^^^  ot'y^    alfo,  that  the  mayor  is  not  obliged  to  fubfcribe  his  name; 

*       for  at  common  law  no  officers  were  obliged  to  fign  their 

returns.     The  (tatutc  of  York  12  Ed.  2.  Ji.  i.  c.  5.  obliges 

flierifFs,  to  figt^  their  returns  \  but  it  does  not  extend  to  any 

other 
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other  officers.  And  if  the  mayor  procure  a  falfc  return  to  be      Kicxk  a 
made,  it  will  be  fufficient  evidence  againft  him,  that  die      CKAtici 
mandamus  was  delivered  to  him,  and  that  the  mandamus  has 
fuch  a  return  made ;  and  that  will  be  prefumptive  againfl 
him,*  that  he  made  that  return,  unlefi  he  fliews  the  contra- 
ry.    For  the  mayor,  or  any  other  member  of  the  corpora- 
tion, or  other,  wiio  ihall  procure  a  fiilfe  return  to  be  made, 
are  liable  in  their  private  capacity.    See  Enfield  w.  liillsp   - 
2  Lev.  236.      \ 

'  Bennct  verf.  Purccll,  '^"^^i,] 

-^  Rot.  313. 

Pkadiqgtpoil  voL  3.  p.  14.         . 

IN  cafe  upon  (everal  promifes  brought  againft  die  de-ldmaaion  b/ 
fendant  by  die  nan^e  of  Tohtas  Purcell  armiger^  the  de-  *!"JK  ^f^ 
fcndant  {a)  pleaded  in  abatement,   diat  Tobias  Purcell  verfus  d^dSIt  om 
futm  billa  exhibita  eftftr  namm  Tohiae  Purcell  armigeri  is  a  addition^  and 
gendeman,  and  not  efquire.    The  plaintiff  replied,   that '^^.P'?^* 
the  defendant  bahitus  et  reputaiusfuit  as  well  an  efquire  as  a  SiSSSTihc 
gendeman;  and  then  he  ^s  on  with  a  long  hiftory,  that  plaintiff  may 
he  was  an  efquire  tarn  rattone  dignitatis  fuae  et  parentelae  fed  ^h  that  he 
W«t/«j  Sgniffmai  occupatl^h,  tjc.     To  wfeidj  the  de-  Zn^V^!^^ 
fcndant  demurred.     And  Mr.  Broderick  for  the  defendant  mcptioncd  in  . 
ai^ued,  that  the  plaintiff  ought  to  have  replied  pofitively,  the  bin. 
diat  die  defendant  was  an  efquire,  and  not  a  gendeman  ;  ^^H'^*  ^4- 
and  diat  the  alleging  it  wfth  a  habitus  et  reputatus  fuit  was  ^^^  ^5, '  "* 
not  good,  becaufe  the  addition  ought  to  be  the  true  addi*  19  H.6.  51. 
don,  and  not  maintained  with  a  habitus  et  reputatusy  lie, 
only.      And   Powell  juftice  feelnod  to  be  of  diat  opinion.  ^ 

But  Holt  chief  juftice  held,  that  in  thcfe  cafes  the  addition 
was  only  a  defcription  of  the  perfon  \  and  common  repu-  .  ^ 

tation  was  fufficient  for  it,  the  fuit  being  by  bill.  But  it 
would  have  been  otherwife  upon  original,  upon  which  pro- 
eels  of  outlawry  lies  i  becaufe  the  ftatute  of  i  H.  5./^  5. 
requires  an  addit^n  in  fuch  cafe.  And  judgment  was 
given,  that  the  defendant  anfwer  over. 
(tfjyideizModiix. 

Odes  verf.  Woodward,  Ante  766. 

y  tPON  die  report  pf  Mr.  Cfcri 'die  fecondary,  this  f^^^/'  ^^ 
\J  cafe  appearing  to  be,  as  was  faid  before,  766.  Mr. 
fei^eant  Hooper^  fefr.  moved  the  court,  that  this  judgment 
might  be  vacated;  I.  Becaufe  by  the  death  of  Dr.  Wood-' 
ward  the  authority  was  revoked,  and  fo  there  was  no  wav^ 
rant,  to  enter  this  judgment-.  2.- Becaufe  fincc  now  the 
ftatute  of  frauds,  29  Car.  2,  c.  3.  has  dire&ed,  that  the 

day 
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Odm  day  of  the  %ning  of  the  judgment  (hall-bc  cntrcd  upon  the 
"Woo»wAtD.  "^^g*''  of  the  roll,  it  will  appear  upon  the  record,  that 
the  judgnnent  was  figncd  after  the  death  of  the  defendant 
afnd  therefore  cannot  relate  to  the  foregoing  term.  Sed  non 
alkcatur.  For,  per  curiam^  as  to  the  objeftion  of  the  re- 
vocation of  the  authority  ;  a  man,  after  he  has  given  a  war- 
rant to  enter  a  judgment,  cannot  revoke  it,  by  the  courfe 
of  the  court ;  ^nd  if  he  endeavour  to  revoke  it,  vet  not- 
withftanding  the  court  of  king's  bench  will  give  leave  ta 
the  plaintiff^  to  eqter  the  judgment.  And  as  to  the  objec- 
tion of  figning,  6^f.  that  will  not  alter  the  cafe;  becaufc 
the  judgment,  notwithftanding  the  ftatute  of  29  Car,  2. 
^will  be  a  judgment  of  the  preceding  term  j  though  it  will 
not  afFeft  purchafers,  but  from  the  figning.  And  mey  hcld> 
that  the  pra<ftice,  to  enter  judgments  in  a  vacation  as  of 
the  term  precedent,  is  undeniable,  and  they  will  he  good 
judgments  of  the  precedent  term.  A^  if-//,  recovers  judg- 
ment againft  5-  B.  dies  in  the  vacation  within  the  year  ; 
gt  the  end  of  it  ^  may  fue  a  fieri  facias  as  of  the  precedent 
{m)  R.tcctnte  ^^^^^  ^^^  ^^^  j^yy  ^^  ^^^5  ^f  j5    -^^  ^^  Yizn^s  of  his  exe- 

399!  n.  *    "**   cutbrs.     So  if  a  fine  be  acknowledged  before  c6mmiffioners 

Vide* Vent,      in  the  country  in  the  long  vacation,  and  before  the  next 

*S8  'vc?  6    ^^^^  ^'^^  conufor  dies  ;    though  no  writ  of  covenant  was 

.X    CZ.4  x-fygj^  nor  king's  fdver  entred|    yet  the  common  pleas  will  * 

pern  lit  the  conufee  to  enter  the  fine  as  of  the  Triw/Vjf  term 

preceding.     But  in  this  cafe  upon  inquiry  it  appeared,  that 

the  roll  upon  which   the  judgment  was    entred,  was  not 

brought  into  the  office  till  after  the  eflbin  day  of  the  fubfe- 

quent  terin ;    and  for  (b)  that  reafon  the  court  refufed  to 

permit  the  roll  to  be  filed,  fince  purchafers  or  others  might 

be  prejudiced  by  it.     And  they  held,  that  by  the  courfe  of 

the  court  all  mils  of  the  former  term  ought  to  be  brought 

into  the  office  before  the  eJToin  day  of  the  fubfequent  term  ; 

and  ought  to  be  bound  in  the  bundle  of  rolls  of  the  former 

term ;  and  that  is  the  reafon>  why  all  a<fts  before  the  efibin 

dayof  the  fubfequent. ^erm  are   looked  upon  as  the  a£b  of 

the  term  precedent^     And  a  roll  cannot  be  brought  In  and 

filed  with  poji  terminum  without  leave  of  the  court. 

(tf)  According  to  the  report  in  Salk.  S7.   3  SalJk.  n6.  the  judgment   was  not  ^locqueted, 

and  that  was  one  ©f  the  reafon*  why  the  court  refufed  to  permit  the  filiJg  Of  the  rolL 

A  prohibiten '  Wenrcoy  th  verj.  Collins. 

ri^ailnotbe  T\  /ffR.  Robert  Eyre  moved,  to  have  a  prohibition  grant- 

i^the^S'  iVl  ed  10  the  ecclefiaftical  court,"  to  ftay  a  fuit  tlicrc 

court  for  brawl-  againft  IVentiicuth^  for  brawling  iji  the  belfrey,  and  ftriking 

i'^Y^l^r'^'"^  a  man  there,  upon  fuggefiion  of  the  ftatute  of  5  £^  6  Ed.  6. 

ujinafufglf.  f.  4.  and  alleging,  that  all  ftatutes  are  conftruable  by  the 

tion  that  the  common  law,  and  that  JVenrmuth  came  there  as  mayor  to 

pirtywent  fupprefs  a  riot.     But  the  court  (abfente  i/o// chief  juftict) 

p^ace  ofticcr  to  denied  a  prohibition,  becaufe  this  oflfencc  was  conulable  in 

fjppofe  a  riot  •  .  •  »  the 
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tbe  ecdefiaftica]  court  before  this  ftatute,  rationt  Uci^.TiiA,   Whhiobtb 
d»t  die  ftatute,  though  it  provides  a  penalty,  does  not  alter     ^^  **'  ^^ 
thejurifdi&ion. 

HolHngflicad's  Cafe. 

S.  C.  Salk.  351. 
JLtOUingibead  was  brought  into  the  king's  bench  upon  a  I^<»«»n^>flRon«;| 
^     habeas  corpus ;  and  the  return  was,  that  flie  was  commit-  ^mmitT''" 
ted  by  commiffioners  of  bankrupts,  for  refufing  to  be  examm-f  for  rcfufinsTo 
cd  by  them ;  and  the  conclufion  of  the  warrant  of  commits  be  rxaniineci, 
ment  was,  that  Ihefhould  remain  in  cuftod}S  until  flie  fliould  a^rca'rim  he 
be  odierwife  difcharged  by  due  courfe  •  of  law.     And  by  rfea-  /haU  reirain  In 
foD  of  this  conclufion  the  court  held  the  commitment  to  be  cuilody  untiiiM. 
ifl»  and  difcharged  the  defendant ;  becaufe  the  power  given  2!^^*h^i 
by  the  ftatute  i  Jac.  i.  t.  15.  is  to  commit  the  party,  un-  SJIrfcofUw"* 
til  he  fubmit  himfelf  to  the  commiffioners,  and  mall  be  by  D.  ace  ante 
them  examined.     And  there  is  no  mention  made,  of  being '^••^*^*^*"*^ 
difcharged  by  due  courfe  of  law.     And  for  thi^  exception  IJos/^^'  ^^ 
Bracjy  committed  for  fuch  account,  was  difcharged.    AficL  » 
i  fVilL  3.  1696.     jtnu^  99. 

GccFy  verf.  Hopkins.  . 

THE  plaintiff  brought  an  a£bion  againft  the  defendant  a  man  in  exe. 
ibr  money  reoeived  to  his  ufe,  and  upon  other  pro>  cuHon  in  the 
mifes.    And  the  queftion  arofe    upon  the  acceptance    of  ^^'^g!*^"^  u 
one  of  Mr.  Shepherd  the  goldfmith's  notes,  wl^o  was  become  uptoGuiWhall* 
bankfupt,  £^r.     And  notice  for  trial  being  given,  Mr.  Ray-  to  ^ive  evidence 
mind movcdy  I.  For  a  habeas  corpus  ad  tejiipcandumj  to  bring  ^^  *"  *^!n-<B 
Shefberdoat  of  the  Marjbalfea^  where  he  was  in  execution,  ^u^  **^' 
to  Guildhall  I  which  was  granted.     2.  To  have  a  rule,  that  /^Jf^^^  fitrJ^c^o^ 
thecafh-book  of  the  old  Eafl  India  company,  kept  by  their  / 

treafurer,  and  alfo  their  transter-book,  and  alfo  a  note  of 
acceptance  of  1000/.  bank*ftock  figned  by  the  defendant, 
kept  by  the  accountant  of  the  company,  fhould  be  brought 
to  the  trial  at  the  plaintiff's  expence.     And  it  was  granted. 

For  per  Holt  chief  juftice,  if  the  bank  deal  in  transfer  of  I5!f*^J^*  /S^Z^f^t 
i«*i«t  tt*'  11         1^  1  company  may       ^  ^  «  « / 

tbcir  ftock,  and  that  cannot  be  done  by  any  other  means  be  comp-.Ued  to  *^  ^^7 
than  by  entry  made  in  their  books,  it  is  very  reafonable  produce  at  a  trial 
diat  they  fliould  be  produced  for  the  benefit  of  the  party,  Jl^jfe/^^^ 
as  wdl  as  corporation  books,  ^c.  s.  b.  7  Mod? 

XZ9.  and  any 
Boccs  diey  wxf  hate  of  the  acceptance  of  bank  ftock  ligned  by  the  party  applying  for  the  pro. 
^diaii. 

Bird    verf.  Major. 


\  upon  tnc  trial  ociore  mm  ac  y^uimnau  ror  utting  auer  fcnption 
polboifiabk  to  be  bankrupts  who  were  not  before  within  the  bankrupt  laws,  ihcy  may  be 
ndc  bankrapes  in  lefpea  of  any  ads  which  were  b  fow  ads  of  bankruptcy.  A  man  is  not  liaoU 
iftK*  «  ^frfcy^p*  in  fffpga  of  aihare  which  he  hai  inihc  ftock  of  a  private  trading  firatcrmty. 
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Bsio        ^s  term  appeared  to.be  thus*  A  fcrivener,  who  was  not 

Majoa.      ^^^  ^  ^^  bankrupt  before  the  ftatute  of  21  Jac.  u  c.  19. 

comnutCtti  an  zQc^  which  was  made  an  ad  of  bankruptcy 

hy  the  ftatute  of  i  Jaf.  i.  f .  1 5.  vi%.  ablconding,  ^c.  and 

be  had  alio  a  Ihafe  in  the  ftationers  company.     And  the 

Jueftion  was,  whether  he  was  not  a  bankrupt  by  that  ?  And 
fo// chief  juftice  held^  that  fuice  the  21  jac.  i,  c.  19.  had 
made  a  fcrivener  liable  to  be  a  bankrupt,  it  had  fubje£led 
him  to  all  the  old  a^  Ivfaich  by  the  former  ftatutes  made 
^  aman  a  bankrupt,  as  well  as  to  the  a£b  mentioned  in  the 

ftatute  of  21  Jiac.  i.  c.  19.  But  as  to  the  (hare  in  the 
ftationers  company,  he  feemed  to  incline,  that  that  would 
not  make  him  a  bankrupt.  See  for  dxat  the  13  tf  14 
Can  2.  c.  24.  where  it  enacts,,  that  the  having  a  ihare  in 
the  &t/i  India  company,  i^c.  will  not  make  a  man  a  bank- 
rupt. And  a  judgment  ^iven  to  the  contrary  in  1653,  was 
by  the  faid  aft  declared  illegal.  But  the  lord  keeper  held 
the  fcrivener  to  be  a  banknipt  by  both  die  points.  Upon 
the  importunity  of  the  counfel  it  was  referved  as  a  cafe,  as 
to  both  points,  for  the  further  confideration  of  the  chief 
juftice. 

J^uered  vtrf.  Duncombe. 

On  a  trial  in  an  IT^EBT  upon  bond  of  I400il     The  defendant  pleaded 
•aiononabond,  JLir  the  ftatute  of  ufury.     And  upon  the  trial  of  it,  iflue 
aVi!litt^yOic  ^^^Z  joined  before  Trover  chief  juftice  of  the  common 
pleas,  th^plyi-  pleas,  the  fitting  after  this  term  at  ^5/?»ii»/?^r,  the  queftion 
aiiTnccdtte    '  y^^  whether  the  plaintiff  ihould  be  compelled  to  give  in 
^vc  the  fpeci-  ^yj^cnce  a  fpccificatiori  ?    And  this  point  was  referved  for 
Vid€  «itc  324.    his  opihion  at  his  chambers.    Where  afterwards  it  was  ar- 
gued by  ferjeant  Hooper  for  the  plaintiff,  and  bv  Mr.  ^^- 
mondior  tlvc  defendant.    And  he  held  clearly  the  negative : 
becaufe  the  bond  was  admitted  by  thft  plea ;   and  where  the 
party  is  not  bound  to  give  the  bond  in  evidence  1  he  is  hot 
bound  to  give  in  evidence  the  fpecifics^on.    And  the  poftca 
was  delivered  to  the  plsuntifF. 


m 
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•^  Roc.  504 

TH  E  pidintiff  {iitdz  fcire  facias  upon  a   judgment  "^^  •  P^  *° 
in    aflize  obtained    againft    the    defendant,   for  the  the^la!m^\» 
office    of  marfhal   in    the  king's   bench.     The    de- an  aJicn  enemy 
fcndant  pleaded   in  abatement,   that  the  plaintifF  was   an  fij]^^*?" 
alien    enemy,     &c.     The   plaintiff "  replied  that   he  ^s^^^'^^^ 
inJiifMyhom  at  Weftminjiery  it  hoc  paratus  eft  verificare.  conclude  to  the 
The  defendant  demurred,  and  (hewed  for  caufe,  that  the  «>'"ntry. 
plaintiff  ought  to"  have  conrfuded    his  replication  to  the  ^^^'5*''^  *• 
country.     And  of  that  opinion  was  Holt  chief  juftice,  be- yj .   *  ^ 
aufe  every  plea  concerning  Ac  perfon  pleaded  in  abate-  „IJ^,  {^43."'* 
ment,  i^  triable  where  the  afiion  is  brought ;  but    where  i504«Salk. 
fuch  pleft  is  pleaded  in  bar   of  the  ad^ion,  the    (a)  venue  ^^^'  P^'^* 
ihaU  be  alledged,   and  it  fliall  conclude  with  an  averment ;  ^^^  v^  ««>- 
becaufe  fuch  plea  is  not  to  the  perfon,  but  pleaded  to  the  ^^,^^^^ 
right    Butbjr  the  whole  court  the  plea  is  ill,  becaufe  this  upon  a  judgment 
matter  ou^t  to  have  been  pleaded  in   the  original  adion.  recovered  by  the 
For  how  the  {daintiff  being  admitted  to  be  able,  to  recover  sSk!lf*Hoh' 
judgment,  he  cannot  be  difablcd    from  having   execution  vide  cro.  n}* 
upon  it  by  matter  precedent  to  the  judgment.    And  there- *83«  pl-7- 
fore  rejp9nd€$  nifter   was    awarded.     Then    the  defendant  ^  *"«"  ^^ ' 
pleaded  in  t>ar  to  the  fcire  faciasy^  that  after  the  judgment  ^noumOce*^*^ 
obtained  by  the  plaintiff,  the  defendant  waived  the  poflef-  kllfcofh  bdbrc 
fion,  and  the  plaintiff  entered,  and  made  a  leafe  of  it  for  h«  enters  upon 
five  years  to  the  defendant,  &c.    The  plaintiff  replied,  pro-  *^^^  ^^^ 
teflandoiStizt  he  was  never  feifed  of  it  fmce  the  judgment;  2XiUh!t^h^ 
for  plea  he  faid,.  that  the  defendant   always  continued  in  there  cited. 
pofleffioD,  abfque  hoc  that  he  waived  it,  &c.  The  defendant  An  office  cannot  ' 
demurred.     Andadjudged  for  the  plaintiff;  i.   Becaufe  a  SS^Hdez/ 
leafe  made  by  a  man  before  entrv  after  recovery  is  void.  Car.  2.  c.  3* 
2.  This   being    an   office,    the  aemife   by  pwol  is  void.  ^  ^"^'"^  ^^**** 
Mr.  Jlf«i/tf^  for  the  defendant  took  exception  to  the  writ  E^^'onVftaT 
<^JcirefaeuiSyhtC3Luk  it  being  grounded  upon  a  judgment  be  made  re- 
in affize,  which  is  an  original,    ought  to  have    been   re-  V*"^a^»e  on» 

dayc-rtain.R. 
com.  poft  1417, 
MS, P.  SaUcsrHok  3.  D.icc,  poft  1x73,  "43«  vide  poll  1014. 1504.  Str.9. 

turnabic 
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^^  turnable  uhicunque\    whereas  this  was  returnable  at  a  daX 

SuTTo  M       certain.    But  />^r  Holt  chief  juftice,  it  is  good  the  one  waX 
Scirefacia*  |on  ^^^^^  ^^^^^'     Judgment  for  the  plaintiff, 
-a  judj^niJiit   in  aflizc  reiurnabk  at  Wtftminflcr  at  a  day  certain,  is  good. 

Regina  verf   Summers. 

S.  O    Salk..  55.  j  Salk.   104. 

UP  O  N  a  motion  to  aggravate  the  fine  after  the  de- 
fendant, being  convi<5l  of  a  riot  and  trefpafs,  had 
been  before  the  mailer,  and  cofts  had  been  taxed,  the  court 
faid,  that  this  motion  was  not  regular,  after  the  defendant 
had  been  before  the  mafter,  and  the  profecucor  had  been 
confidered  by  him  in  cofts  And  therefore  thejr  faid,  that 
if  Mr.  J?yr^,  who  moved  it,  infifted  to  have  the  fine  aggra-* 
v^ted,  diey  would  ftt  afide  the  cofts  taxed* 

jntrMich.1  Adanns   v^//^  Terre-tenants  of  Savage. 

W.  3.B.  R.  Pleafilngsand^iaiycKUa^LiU.£ntr.398. 

163!  ^  A  ^^^^^  facias  was  fued  by  the  plaintifi^  as  adminiftra- 
ift»«c  jowfierof  jt\,  tor  to  J.  S.  uDon  admmiftration  granted  to  him  by 
an  eftatc conveys  ^e  archdeacon  of  Dorfety  upon  a  judgment  recovered  by 
icafc  1ml  «Lic  ^^^  inteftate  againft  Savage  in  this  court.  And  theiflue 
10  the  ufc  of  after  pleading,  was,  whether  Savage  was  feifcd  of  the  lands, 
hUnfelf  for  y^^  j^  fee?  Upon  which  the  jury  found  a  fpecial  verdidl, 
f^'\7i;j;^j;'J^,^'' that  5jv^^  being  feifed  in  fe#,  conveyed  the  lands  by  leafc 
yean,  rcma  nder  and  releafe  to  truftecs  and  theif  heirs,  to  the  ufe  of  him- 
to  the  hciis  (elf  for  ninety-nine  years,  if n  he  fhould  fo  long  live,  rc- 
dy  ^remal'nd'er'  '^^"idcr  to  the  truftees  for  twenty-five  years,  remainder  to 
to  his  own  right  the  heirs  m^Ie  of  his  body,  remainder  to  bis  own  ri^ht 
heirs,  ric  ufe  can  heirs.  And  the  queftion  was,  if  Savage  during  his  life, 
forWe^'s^c!  "ot  having  heirs  male  of  his  body,  fliould  have  aufc  refult 
i;alk.  679!  vide  to  him  for  his  life,  and  fo  become  tenant  in  tail  in  pofief- 
ftarne.  3d  Ed.  fion  ;  or  if  no  ufe  could  refult,  and  then  there  being  no 
rfM^k^^^^'d.  freehold  to  fupport  the  continiient  remainder  to  the  heirs 
iAwQX.^.  *  male  of  the  body  o(  Savage^  the  (aid  remainder  would  be 
p-629f  void,  and  ^/7v^7^^  feifed  in   fee  as  before.     And  this  was  ar« 

gued  by  Mr.  Eyre  for  the  plaintiff,  and  by  Mr.  ferjeant 
Darnall  for  the  defendant,  Hilary  term  laft,  and  this  term. 
And  the  court  held,  that  no  ufe  xould  refult  to  Savage 
during  his  1  fe,  and    therefore  the  remainder  to  the  heirs 
male   was   void,   and   Savage    feifed   in    foe.     And    their 
rcafons  were,  becaufe  the  limitations  to  himfclf  for  nine- 
ty-nine years*  and  to  the  truftees    for   twenty-five   years, 
An  eftatc  for  99  and  the  heirs  male,  wcre^  new  ufes  and  new  eftates.     As 
years  with  a        if   a .    man    by    hafe    and    rcleafe,   or    by  covenant    to 
T'^^^V^      ftand  feifed,   limit    the  ufe  to  himfelf  for  life,  or    in  tail,  . 
iVp^  a^'con-    thefcare  new  eftates,  and  not  parcel  of  the  old  eftate,  ac- 

tinsent  remain- 
der. S.  C  Salk.  679.  Vide  Feame  3d  £d.  40.  210  ante  203.  313.  A  judgment  is  booum 
potabile  in  the  dioceie  in  wlurli  it  is  given.  S.  C.  Salk.  40*  6  Mod.  134.  TKe  courts  wiB  take 
notice  of  the  limits  of  a  dioceie.  S.  C.  Salk  40.6  Mod.  134.  An  adminiftration  granted  by 
tapeculiar,whfn  tlierc  is  tonum  notablle  withia  the  province  out  of  the^peculiar  is  void.  S.C. 
Salk.  40.  6  Mod.  134.  At  leal)  an  admininrator  cannot  fue  upon  a  judgment,  unlefshis  lectert 
of.adminiftration  are  granttdbyihp  pcrlott  wilhn  whoftr  juriididion  the  judgment  was  $iveu. 
S.C«Sa]k«  40.  ()'  M«d.  IH 

cording 
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cording  to  7  Ct.  13.  h.  Englifiel^%  cafe.     And  wherein  fuch       Adams 
caTe  upon  a  conveyance  ftich  ufes  are  limited,  as  fuppofing  Terretenants  of 
the  limitations  to  be  good)  would  pais  the   whole  ejflate,      Savagf. 
(a)  dicre  no  ufc  will   refult  contrary  to  the  exprcfs  limi-  W  Vide  i  cam 
rations  of  the  party.     But  if  the  limitations  are  void,   the  {j^^^  j^'J^' j^/^ 
conveyance  of  neceffity    will  fail.     If  a  man  feifed  in  fee  Ed,  vol.  5  p/ 
convey  his    eftate    by    leafe    and   releafe    to    the    ufe  of  6*9. 
himidf  for  life,  remainder   to  truftees  for  their   lives,   re- 
mainder to  die  hefrs  of  his  body  »   he  hath  an   eftate  tail 
in  him,  but  he  is  but  tenant  for  life  in  pofleflion  :  other- 
wife  ifdiere  had  been  no  intermedate  eftate  in  the  truftees 
for  their  lives.     And  irt  the  former  cafe,  if  a  man  makes  a 
feoffincnt,  it  is   no    difcontinuance,  but   only    divefts    the 
eftate.    And  for  the  fame   reafon   in   this  cafe,  where  the 
fuft  limitation   is  only  for  years,  the  remainder  to  the  heirs 
of  die  body  of  the    tenant    for  years   is   a   contingent  re- 
mainder, and  yoid.     Thefe  are  the   reafons    of  the    chief 
jufticc  Holt.  , 

And  Powell  juAice    faid,  that  there  was    a   difference,  Ciffefcnce  be- ^ 
where  the  limitation  was  upon  a  covenant  to  ftand  feifed,  c^^pon  a  cove- 
and  where  upon  a  leafe  and  releafe.    For  where  the  limi-  rant  to  rtand    * 
tationsarcto  take  effed  out  of  tho  eftate  of  the  covena  itor,  frjfcd.and  upon 
there  if  the  limitations  were    fuch  as  could  not  take  effeft  ^j^^^*" 
immediately,  or  not  till  after  the  death  of  the  covenantor, 
as  in  die  cafe  of  Py^vf  v.   Midford^   1  Lev.  75.  there  the 
law  may  mould  die  eftate  remaining  in  the  covenantor  into 
an  eftate  for  life :  but  that  cannot  be    where  the  limitations 
are  to  take  effedl  out  of  the  eftate  of  the  truftees  for  want 
of  a  limitation,    mueh.lefs    againft   an  exprefs  limitation. 
And  therefore  (by  bhn)  if  there  had  been  an  exprefs  limi- 
tation in  the  cafe  of  Pybus  v.  Midford^  limited  to  the  cove- 
nantor, the  judgment  would  have    been  otherwife.     And 
for  thefe  reafons  the  whole  court  ordered  laft  Hilary  term, 
that  judgment  fiiouid,be  entred  for  the  plaintiff,  unlefs  caufe 
fliould  be  ftiewn  to  the  contrary  the  firft  day  of  this  term. 
And  the  firft  day  of  this  term  Darnell  queen's    ferjeant 
fhewed    for  caute,  that  the  plaintiff  could  not  have  judg- 
ment, becaufe  it  appeared  upon  thcjcire  facias  that  he  was 
not  intituled  to  it ;  becaufe  the  adminiftration  was   granted 
to  him  by  the  archdeacon  of  D^ry^/,  and   therefore  the  grant 
of  it  was  void ;  fpr  the  judgment  of  tlvis  court,  upon  which 
iktfiife  facias  is  founded,  is  hona  mtabilia.     2     If  it  will 
not  make  hena  mtabiliay    yet  this  grant    of  adminiftration 
will  be  void ^««^i^  this  judgment,  becaufe  it  lies  out  of  the 
limits  of  the   jurifdr£lion  of   the   archdeacon  of  Dorfet. 
Againft  which  it  was  urged  by  Mr.  Eyre  for^the  plaintiff, 
that  this  court  cannot  take  notice  of  the  boundaries  of  di- 
ocefesi  and  it  may  be,  that  this  court  is  within  the  arch- 
deaconry oi  Dorfit^  for  that  archdeaconiy  may  be  within 

the 
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Adami.      the  didcefe  of  London  :  and  this  court  will  not  intend  the 

Tcrmenints  of  contrary,  fince  the  contrary  docs  not  appear  to  them.     But 

Savac».     per  Holt  chief  juftice,  thi^  court  will  take  notice  of  the 

limits  of  ecdefiaftical  jarifdidion,  which  is  part  of  the  law 

of  the  realm>  under   which  we  live  ;  and  confequently  it 

will  take  notice,  that  a  judgment  of  the  king's  bench  is  not 

within   the  jurifdi£tion  of  the  archdeacon  of  DorfeU    And 

.  for  this  reafon  the  whole  court  heldi  that  jud^en^  ouf^t 

to  be  given  for  the  defendant. 

Regina  verf.  Watfon. 

Pleadings  and  verdict,  poil  vol.  3.  p.  i8« 

U.  J  npHE  defendant  Watfon  was  indidled,  for  that  that  he 
04*  j^  wasfuch  a  daypoflefled  ofa  \\ow{t^\ti  Lynn  Regis  ad- 
joining to  the  common  bridge ;  that  he  ought  to  repair  die 
{2Aii\iWLkratknet€nurae\^\xt  that  he  permitted  it  to  be  fo 
much  out  of  repair,  that  it  was  ready,  to  ^11  upon  the 
queen's  fubje&  paffingover  the  faid  bridge,  \Sc.  Upon  not 
guilty  pleaded,  the  jury  found  a  fpecial  verdi^  ;  that 
Watfon  was  bat  tenant  at  will  of  the  faid  houfe,  and  con* 
eluded  with  a  fpecial  conclufion,  praying  the  judgment  of 
the  court,  whether  he  were  obliged  ratione  tinuraey  to 
repair  the  houfe.  And  after  argument  by  Mr.  Mountague 
for  the  defendant,  and  by  Mr.  freU  for  the  aueen,  it  was 
adjudged,  that  the  defendant,  as  tenant  at  will  only,  ought 
to  repair  the  houfe,  fo  that  the  public  be  not  prejudiced  hy 
the  want  of  repairs ;  but  that  he  is  not  compellable  to  re- 
pairs as  to  his  landlord.  And  that  is  fliewn  well  enough  in 
this  indi<£bnent«  The  only  obje6iion  h,  that  he  is  not 
chargeable  to  repair  r^/fW./^m^n?^;  but dioughthstt is  im- 
proper, yet  it  fhsdl  be  intended  of  the  poiTeffion,  and  not  of 
a  fervice.     And  judgment  was  given  againft  the  defendant. 


Turner  ver/f  Turner. 


Intr.  Mich,  t 

Ann.  B.  R. 

Hot.  207.  S .  C.  Salk.  1 79.  Holt  x  56, 

tiff fl»il  TXEBT  upon  bond.    The  , 

***^dif^nS^*c  ^  pofition  aa.   And  after  demurrer  joined,  exceptions 


A  plaintiff  fl»ll  TTVE  B  T  upon  bond.  The  defendant  pleaded  the  com- 
^difc^nS^^c  ^  pofition  aa.  And  after  demurrer  joined,  exceptions 
ftftn  a  pcrcmp-  were  taken  to  the  plea,  and  all  over-ruled  ;  upon  which 
tory  rule  for  judgment,  «^f  ^f.  was  given  for  the  defendant.  Where- 
^dgracntagoinft^p^^j^^^  j(f^„fague  moved  to  have  leave  to  diifcontinue ; 
Vide  Salk.  178.  and  cited  for  it  i  Sound. 'y).  2  Saund.  73.  and  1  Saund. 
^4«B1.8i5.  23.  leave  riven  to  difcontinue  afker  argument  of  the  coun- 
1  Let*  4S*  fei  ^t  the  bar,  and  of  the  judges  upon  the  bench.  But 
the  motion  was  denied,  abfenti  Powell  juftice.  Becaufe 
after  a  rule  for  judgment  ntfilic*  and  then  a  peremptory 

ml 
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ruk  for  judgment  (as  was  in  this  czk)Uolt  chief  jufticc  Tw»ni» 
laid,  he  never  knew  leave  given  to  difcontinue.  And  the  XwiNit 
rule  in  the  old  books  is,  that  if  after  diQ  exception  ftirred,  * 

dK  court  has  pronounced  their  opinionyand  yet  the  plain- 
tiff demurs  i  he  does  it  at  hi?  peril ;  and  if  the  exception 
beover-ruled>  (^j  judgmeat^fliall  be  given  againft  him. 


Morris  verf.  Sir  Richard  Reynolds, 

S«C.bQtiioclbfo]k7Stlk.73  Hok-ti. 


(«)Sed^et 
Lev.19a.a19S. 


QEijeant  Damall  moved,  that  an  award  made  by  arbitra-  Upon  affidavits 
U  tors  chofen  by  the  confent;  of  the  parties  at  nifiprius  at  *^1£^?* 
GulUhaUy  and  vfhxift  fubmiffion  wasmir^  by  roll  of  court  fu£i^ionuMlcr 
Aere,  and  afterwards   the  faid  nde   made,  a  rule  of  the*  rule  of  court 
kii^s  bench,  might  be  fet  afide,  upon  affidavit  of  themifma-  ^'^^^j^ 
nagemcnt   of   the  arbitrators,    and  that   they  refufed    to  tjJ^cfafed^S* 
hear  what  the  defendant  could*  (ay,  after  they  had  heard  the  hear  tbedefemw 
plaintiff.     Hdt  chief  juftice    oppofed  diis  Mis  viribus  as  "^^^'jJJlf* 
contrary  to  all  praftice,  that  he  had  known    in  his  cxperi-  fhc  comt  vS 
ence;  which  was,  that   in  fuch  cafe  the  integritv  of  the  compel  them  to 
arbitrators  (whom  the  partees  by  confent  have    cWen   to  •^^^  ^  ***- 
be  theirjudges)  (hall  never  be  arraigned  no  more  than  the  ttetUnpTvSr 
integrity  of  any  other  judge.    But    Powell^  Poivys^    and  Salk.7l.pL4.' 
G«l^juftices  (aid,  that  it  was  abominable,    to  give  any  ^tr.  301. 3  Atk. 
countenance  to  fuch  proceedings  ;  and  that  therefore    they  iiJ^J-g|  ^*** 
ought  to  be  punifhed,  becaufe  diey  abufed  the  office  of  a 
judee.    And  a  rule  ¥7as  made  that  thev  fhould    attend. 
And  the  examination  was  made  in  court  oy  affidtruit  of  all 
thdr   proceedings.     And    upon  that  great  miimanagemeat 
appeared  to  be  among  them. 

^  Regina  verf.C^LVQ. 

MR.  Brodtrici  moved,  that  an  indidment  found  againft 
the  defendant,  for  fpeaking  thefe  words  of  the  pro-* 
fecutor  yobn  Bradjhaw  in  audita  quam  plurimoruntj  «;/z. 
That  he  had  made  an  a(rault  upon  Pri/cilla  TinfdaUy  and 
had  carnally  known  her,  ^without  the  confent  of  the  faid 
Prifcilla  Ttn/dak^  with  intent  to  procure  money  from  the 
(aid  profecutor  \  Ihould  be  quafted :  becaufe  it  was  not 
matter,  for  which  an  tndidmentlies*  And  it  was  quaflied 
accordingly: 
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Regina    ver/.  Kime. 

S.   C.  Salk.  ,357. 

AN  indi£lmene    was  found  againlV    the  defendant)  fof^ 
not  working  in  the  repair  of  the  highways  in  London^ 
upon  the  22  '6f  23  Car.  2.   r.  17.  /T  6.     Upon  not  guiltr 
pleaded,  he  was  found  guilty.     And  it  was.  moved  in  arreft 
^  of  judgment)  that  it  was  faid    in  the  indi^hnent  only,  that 

fix  days  were  appointed  between  fuch  and  fuch  days  /or 
the  work,  but  the  particular  days  were  not  mentioneo. 
And  for  this  reafon  the  court  held  the  indi<%nent  bad, 
for  the  appointment  ought  to  be  of  fuch  davs  in  particular, 
vizi  the  twentieth  of  jfpril  i^r.  and  notice  ought  to  be 
given  accordinglp ;  otherwife  the  appointment  is  ilL 
And  though  it  was  objeAed  by  ferjeant  Darnalij  that  it 
was  aided  by  the  averment  in  the  indidfanent,  that  the  de<s> 
fendant  did  not  come  upon  any  of  the  days  ;  yet  it  was 
over  ruled,  becaufe  if  the  appointment  was  ill,  the  defend- 
ant was  not  obliged  to  come  at  all.  And  the  judgment 
wasarrefted. 

Regina    verf.   Chaffey. 

S^Evcral  orders  made  by  the  juftices  of  peace  in  JFiltti 
)  againft  the  defendant,  for  being  the  putative  father  of 
a  baftard  child,  were  removed  into  the    icing's  bench  by 
certiorark     And  Mr.  Broderick  moved,  to  quafh    one    of 
them,  which  was  made  by  the  juftiqes,  that  the  church- 
fliaU  judge  pro-  wardens  and  overfeers   of  the  poor  (hould  feize  of  the  de- 
lU^'j^iS^vMe    fendant's  goods,  what  they  (hould  judge  proper,  to  fecure 
13 &  14  Car.  ».thc  pariih  from  the   maintenance  of  the  child;  becaufe  by 
c.x»  f.19.         ^}^g  12  y  14.  Car.  2.  r.  1.2.   f.i(^  they  have  only  author 
rity  to  make  an  order  to  impower  the  churchwardens  and 
overfeers,  ^c.  to  feize,  what    the  juftices  (hould  jud^e  pro* 
per,  and  not  what  the  churchwardens,    Wc.    (hould  judge 
proper  ^c     And  for  this  reafon  it  was  qua(hed.    Then 
an  exception  was  taken  to   the  original  order,  becaufe  it 
ordered,  that  the  defendant  (hould  give  fecarity  for  payment 
of  the  funi    by  them  impofed  for  the  maintenance  of  the 
child  when  it  did   not  appear,  that  the  defendant  had  dif* 
-_r,,...^      obeyed   the  order  in  point  of  payment.     And  by  18  ELc. 
?  part  of  it     2.  an  order  for  fecurity  cannot  be  made,  till  after  contempt* 
rdins  to  the  ^^^  ^^^  ^^^  reafon  tne  order  was  quaflied  as  to  that  part, 
and  was  confirmed  as  to  the    refidue.     And  per   curiam^ 
when  an  order  is  confirmed  in  this  court,  an  attachment 
lies  for  non-performance  of  it ;  and  therefore  this  court  will 
not  take  fecurity  of  the  party  for  performance  of  it.     But 
if  the  original  order  had  been  at  the  feflions,  not  removed 
hither,  the  court  would  have  taken  fecurity   of  him,  to  ap- 
pear there, 
fured  father   to  give  fecurity  to  appear  at  the  feffions,  S.  C,  3  Saik.  66.  But  if  the  origiiuJ  order 
remaina  at  thcicflions,aod  an  order  of  fcflions  c«nfinnin(  it  is  quaftied,  the  oonrt  of  B*  R.  wjl 
Compel  him  to  give  fuch  fecurity,  S.  C.  3  Salk.  66. 


Juftices  6f  the 
peaeecan- 
not  make  an 
order  for  parifh 
N  officers  to  feiie 
of  tke  goods  of 
the  putative  h- 
therwhat  they 
(the  oificer»» 


Juftices  tannot 
compel  the  pu- 
tive   father  of  a 
baftard  child  to 
give  fecurity  to 
pay  the  money 
ordered  by 
them  for  main- 
tenance, until 
lifter  he  has  o- 
mitted  paying 
fome 
according 
order,  vide  18 
£liz.  c    3» 
If  an  order  of 
filiation  ia  re- 
moved 

into  the  king's 
bench  and 
quaftiedfthe 
court  wiJJndt 
compel  the  re- 
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Lnpxrever/.  Sir  Johil  Germain  knight  and 
baronet  and  thcduchefs  of  Norfolk* 


.S.  C.  3  Salk.  23^. 

IN  cstfe  againft  the  defendants.  Sir  yoh/i  irt  the  declara- 
tion was  fucd  only  by  the  title  of  baronet*  The  defend- 
dant  pleaded  in  abatement,  that  he  was  knight  and  baronet. 
The  plaintifF  replied  that  he  was  baronet  tantum^  and  offered 
iiFuc;  which  was  joined.  And  thereupon  Mr.  Raymond 
moved,  to  hare  leave  to  an^end  upon  payment  of  cofts,  and 
to  make  the  declaration  [knight  and  baronet]  all  being  hi 
paper.  But  it  was  denied,  hecaufe  there  was  nothing  by 
which  this  amendment  coiild  be  made,  the  latitat  not  being 
fo.  And  though  all  was*  in  paper,  .yet  the  defendant  had 
taken  advaatage  ©f  this  flip..  And  therefore  the  court 
would  not  make  a  rule  for  the  amendment.  1'hen  Mr. 
Raymond  was  iofbrm^d,  that  the  latitat  v/sls  knight  only; 
and  therefore  he  prayed  leave,  to  make  the  declaration 
agreeable  to  the  latitat ;  urging  that  the  omiffion  of  baronet 
in  this  cafe,  being  a  fuit  by  bill,  was  not  material  i  becaufe 
baronet  is  not  part  of  the  name,  as  (^7)  knight  is.  And 
[b)  fuits  by  bill  are  not  within  the  ftatute  of  additions. 
And  P^wrtf  juftice  feemcd  to  be  of  that  opinion,  faying  that 
the  books  warrant  fuch  a  difference.  And  he  cited  3a  H, 
6.  3a  a.  v^tch  fays,  that  a  baron  >  has  no  need  to  be 
Himed  but  as  knight  or  efquire  in  a  writ.  Holt  chief  juilice 
agreed  with  the  faid  cafe,  but  faid  that  the  rcafon  of  it  was, 
that  then  barons  were  fo  by  tenure,  and  werfe  fummoned 
to  parliament  by  writ ;  and  v/ere  not  then  created  by  letters 
patent  as  at  this  day ;  but  that  then  the  law  was  otherwife 
of  titles  of  dig|ity,  as  of  earl,  which  was  part  of  the  name. 
And  now  it  is  otherwife  of  barons,  when  they  are  created 
by  letters  patent;  for  now  it  is  a  title  of  dignity,  and  par- 
cel of  the  name.  The  fame  law  of  baronet,  which  is  made 
a  title  of  dignity  by  letters  patent,  and  therefore  a  baronet 
ought  to  be  named  fo  in  all  judicial  proceedings,  otherwife 
they  will  abate.  And  it  is  no  objection,  that  it  is  a  nev; 
title;  for  fo  is  vifcount,  begun  in  the  time  of  Henry  6, 
marquis  in  the  time  of  Richard  2.  and  duke  in  Edzvard  3. 
And  though  .they  are  new  titles,  they  (hall  be  named  fi)  in 
ail  proceedings  againft  them.  Then  he  moved,  that  the 
bill  might  be  abated  for  their  own  expedition.  And  it 
was  granted. 

(*)  Vide  inte  303.  ard  the  books  there  Citfd.    (^)  ILacc.  Salk.  7.  pi.  i«^ 
n  Mod.  3,11.  Semb.  a^c  ante  84.9. 


A  title  of  (fignity 
is  pjirt  of  the 
name  of  the 
pcrfon  who  hai 
it,  S.  C.  Holt 
49  3  k  Saik.  5c« 
ace.  ante  303. 
and  fee  the 
b<M>ks  there  cittd 
pofl  10141 
And  he  muft  h» 
defcribcd  by  it 
even  when  de- 
fendant in  a  (bit 
hy  bill.  Salk. 
50.  vid,  poft 
1014. 

The  title  of  ba- 
ronet i«  a  title 
ofdijcnity.  ^ 
lA  a  fuit  by  bill 
no  amendment 
cah  be  made  in 
the  bill  as  to  tlit 
naneofthe 
defendant  after 
he  has  pleaded  a 
m'.fnomer  in 
abatement,  un« 
lefs  the  amend- 
ment 13  war- 
ranted by  the 
procefs  upon 
which  he  was 
brought  into 
court.  S.  C. 
Saik.  50. 


Vol.  n.  . 


Tonkin 
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imr.Mich.  fs  Tonkin  verf.  Crokcr, 

Win.  3.  B.  R,  J 

Hot.  263. 

S.  C*  Lvtw.  1215.  Holt.  45»*  Sallc.  604. 

Pleadings  and  T?RROR  C  B.  Tonkin  brought  replevin  of  a  brafs 
»fi.^p^ft^  ill  pan  taken  by  the  defendant  in  a  place  called  Thi 
3.p.'aH*  Kitcheny  apudparochiam  St,  4g^^^f^  Cornwsl.     The  defen- 

-dants  as  bailiffs  of  fflJliam  Mohan  eiqiiire  make  conulance 
A  court  baron  of  the  taking,  ^c  for  that  that  they  (ay,  that  before  the  time, 
ftl>m  thJ^  fsfr.  one  Hugh  TokUh  efquirc  was  leifed  of  one  mcffuagc, 
weeks  to  three  ^c.  whereOT  the  place)  bfc,  i$,  and  the  iame  time  when 
weeks,  fed  vide  i^c.  was  parcel,  in  fee  ;  and  that  he  hdd  the  fiiidmefluage, 
A^^^wwih  ^^-  ^f  ^^  ^^  ffllliam  Mohun  ut  de  nunurio  fu9  de  ML 
is  Aatcd  to  be  by  fealty,  rent  of  4/.  per  annum^  necnrnper  ftrvitium  faci^ 
held  othenar;re  tndi  feBam  nd  curiam  manerii  praidi3i  ms  per  annum  apud 
tt^j^a^^  »wwr/a»i  illud  tenendamj  Ve.  whereof  the  laid  fTiaiam  M^ 
count  Ao'TliT*''''  ^^'^  fcifed,  fjc.  and  for  45.  for  the  rent  aforefaid  for 
called  in  the  one  year  ended  Michaelmas  5  IVilL  if  Mar.  arrear,  and  for 
^cment"<hc  that  that  the^fuit  of  court  at  the  court  at  the  laid /#^//r<jm 
m^/*  ^  ^  J^okun  manerii /fit  praeeUHi  within  the  manor  aforefaid  the 
Such^oortmay  twenty-fourih  of  OHober^  3  fVill.  W  Mar.  for  the  manor 
I'y  ^JV^"*  *?  aforefaid  held/«f  f  infe£fa^  they  make  conufance,  of  the  caking, 
iiS"*  ^^^  The  plaintiff  in  bar  of  the  conubnce  prote/lando  that 
The  lord  may  fH/liam  Mobun  was  not  feifed  of  the  faid  fervices,  &/.  for 
•vowdiftrainins  pl^a  faith,  that  the  faid  Hugh  Tonkin  held  the  faid  melTuage 
^thJ^^mevring  y^.  of  the  laid  miUam  Mohun  ut  de  nianerio  fuo  de  M. 
a  prefcription  for  praedi£lo  per  redditum  fuatuor  folidorumj  ifc.  abjque  hoc  that 
the  court  or  a  he  held  by  the  rent  of  41.  necnon  per  fcrvitium  faciendi  fec^ 
train1for'tlur*fuit.  ^^^  ^^  curiam  manerii  praediiti  bis  per  annum  apud  manerium 
Amsaiorcznnot  praedi^unty  prout  it  is  alledged  in  the  conufance^  &<.  And 
exift  without  to  this  bar  the  defendants  replied,'  and  maintained  their 
I^^'/rRoU*  a'5-  conufance,  and  offered  an  iffue.  And  the  plaintiff"  joined 
III':  F.  pL  I.  '  »ffuci  ^d  at  the  trial  at  nijiprius  the  jury  find  a  fpecial  .ver- 
iii.F.pla.  15.  diiftthat  long  time  before  the  time,  cfr.  the  manor  of  M. 
^"•^^P^';*' within  mentioned  was  an  ancient  manor,  whereof  the  laid 

was 


1  BirSmtoo?'*  ^^/'^w  Mohun  is,  and  at  the  time  in  which,  Wr. 


91.  D.  ace.  3  T.   feifed  in  fee  }    and  that  time  whereof,  Istc.  there  was  an 

fAft**^*-  h  ^"cient  court  held, before  the  fteward  of  the  manor  bis  per 
in  terms  decided  <'nnum^  et  habuit  feparales  liberos  tenenteSy  jfngtice  freehold 
the  iOue  referred  tenants,  ct  feparales  fcSlatores^  Anglice  fuitors,  who  did  fu it 
to^thcm,  they  ^t  the  court  aforefaid  of  the  faid  manor ;  and  that  the  faid 
SdlSnaf  fe?i^  Hugh  Tonkin  and  all  his  anceftors  were  freehold  tenants  of 
Vide  Com.  Dig.  the  faid  manor,  and  held  the  faid  mefiliage,  &r.  of  the 
fj**^f «■•  5'  »8-  faid  ff^Uiam  Mohun  and  his  predeccflbrs,  lords  of  the  faid 
*fwi68.  ^^^^'  manor  of  M.  by  fealty,  and  4^.  rent  every  year  at  the 
feaft  of  ^/.  Michael  tihe  zrchsMgel  fohendum^  necnon  per  fer^ 
vitiumfaciendifeSlam  ad  curiam  manerii praedi£fi  bis  per  annum 
apud  manerium  illud  tenendam  prout  in  advocatione  infrafcripta 
interius  mentionatur :  and  the  jurors  farther  ^n(f,  that  wkhin 

thtt 


Eaftet  i^crrti  2  Ailii*  regin*.  fifit 

thefcid  manor  of  M.  there  is,  and  for  twenty.years  laft  paft      ^okkin 
there  h|ith  beetii    unus /o/ummedo  liber  ienens^  viz,  the  faid       ctokii. 
Hu^  Tpnkin ;  but  that  ir^rafiripio  tempore  quOi  l^a  nectihn 
time  ¥rficreof,  Wr.  there  were  and   now  are   feveral  cufto- 
mary  tenants^  ^r.   of  the  faid  manor:  then  they  And)  that 
for  rent  and  fervices  in  arrear  the  defendants  as  bailiffs  of 
the  faid  IFiUiam  Mohun  at  the  time  in  which,  Ejffi  tookj 
&r,  fed fi  piper  iotam  mater  lath  praediSiazn  the  aforefaid  Hugh 
^miin  hdd,  fcfr.  by  fesdty,  rent,  and  fuit  of  eourti  Wn  the  - 
Cud  jurors  knew  hot>  but  pray  the  adviee  uf  the  cpurtj  etji^ 
Wr.  And  after  [a)  feveral  arguments  at  the  bar  in   Q  B,  (*j  Vifciciiit#i^ 
judgment  wi4s  given  for  the  defendants  :  upon  which  a  writ  j^'tJ^j^g^* 
of  error  was  brought  by  the  plaintiff*,  and  the  gejtferal  errors 
were  aiSigned.     And  it  was  argued  at  the  l)af  feveral  times 
by  Z)<rm/7/yking^sfeijeant,  Mr.  Broderick zxidMr.  H^mondy 
toe  the  plaintifF  in  error,  and  by  Mr.  Cooper  king's  counfel^ 
Air.  Chejhyre  and  Mn  Parker^  for  the  defendants  in  erron 
And  the  firft  objefticn  was,  that  the  tenure  found  in  the 
vcrdift  varies  in  its  nature,  from  that  which  the  conufance 
mentioas,  and  confequently  that  the  -verdict  does  not  main^^ 
tain  theifTue;  and  therefore  the  judgment^  being  given  for 
the  defendants,   is  erroneous,    and  ought  to  be  reverfed; 
And  the  reafons  upon  which  the  plaintiff's  counfel  funded 
this  objection  vrere,  becaufe  the  fuit  to  the  court  mentioned 
in  d^  conufance  muft  be  intended  to  be  fuit  to  the  courts 
baron,  tenure  at  conunon  law^  but  the  fuit  to  the  court 
found  by  the  verdi£l  is  cuftomary  tenure,  becaufe  it  is  fuit 
to  the  cuftomary  court.     Curia  manerii  muft  be  intended  to 
be  a  court  baron.     It  is  the  particular  ftile.of  the  doart.     4 
InJL  268.  Co.  Lit.  58.     It  is  the  defcrintion .  of  a  Court- 
baron  in  the  writ  framed  upon  Magna  Coarta  for  affeering 
amercements  impofed  in  a  court-baron*     ^*  ^.  £.  76.  d. 
fitodipfis  temntes  cum  in  curia  ejujdem  manerii  in^fericor-^ 
diam  tnciderinty  13 c.  and  this  is  the  court,  which  is  incident 
of  common  right  to  all  manors/    Farther  if  the  court  men* 
tioned  in  the  conufance  ihall  be  taken  to  be  another  court 
than  the  court-baron,  viz.    a  cu|lomary  .coUrt  s    then  the 
conu&nce  is  ill,  for  want  of  making  titlq  to  it  t>y  prefcrip-^ 
tion.    For  the  law  takes  no  notice  of  the  cuftomary  court, 
without  a  prefcription  {hewn  to  warrant.  it»     And  the  de- 
fendants cannot  juftify  the  taking  of  a  dlflrefs  for  fuit  to  fuch 
a  court,  without  a  cuftom  alio  ihewn  to  diftrain  for  it» 
For  though  a  diftrefe  is  incident  of  Common  right  to  all 
manner  of  («rvices,  ^Liti.  feU*.  226*     Co.  Liu  150.  b%  and 
confequently  to  fuit  of  court ;    yet  for  fuit  to  a  cuftomary 
court,  diftrefs  will  not  be  incident  without  a  cuftom.  And  he 
likened  it  to  the  cafe  of  heriots,    where  for  (b)  hcriot  fer- 
vice  the  lord  may  diftrain,  8  Hen.  7,  lO^.Cra.  Car.   260. 
but  for  (r)  heriot  cuftom  he  cannot  diftrain :  but  may  feize 

(i)Ccni.Dig.co|iyhoU.  K.1I*  id.£d.voli»pi.  518.    (c)Aqq.  Com.  Dig. 
CopyliofcL  iLa5.  a<.a4£d.p  520. 
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the  fccft  bcaU^  though  out  of  hi^^  fee.  Goulff/b.  97*  And 
for  thefe  reafons  dicy  argued,  that  this  court  mentioned  in 
the  codufance  mult  be  intended  a  court-baron;  but-the 
courrfound  in  the  verdift  is  a  cuftcmary  tourt,  and  may  be 
good  by^  prefcription,  but  is  not  the  court-baron  incident 
to  every  manor  of  muiiinm  rights  i.  Bcca^fe  it  is  held  be- 
fore the  ftewttrd>  'whereas  the  [a)  court-^toron  is  held  before^ 
the  ftiitors.  Q.  Lit.  5,  9,  Cro.  £11%.  792.  4  Co.  26. 
And  as  to  the  cafe  of  7.  Jones  23.  to  the  contrary,  it  is 
ah  0^^re  cafe,  and  an  unneceflary  refolution  there.  And 
Cro,  Etit.  791.  Noy-  20.  Pill  v.  Towers.  Cro.  Jac.  582. 
Sir  IFilliSn  Amgn  v.  Af^etoffe^  are  exprefs,  that  (*)  the 
court  "baron  cannot  be  held  before  the  fteward  by  prefcrip- 
tion.  2.  A  prefcription  is  found  for  the  court  found  by  the 
vcrdiA,  but  a  man  cannot  prefcribe  for  a  court-baroiK 
It  is  ill  pleading  to  do  \Xy  ffoy  20,  bccaufe  it  is  in* 
cident  to  the  manor  of  common  right.  3.  A  court- 
baron  muft  be  held  from  three  weeks  to  three  weeks,  Co. 
Lit.  58.  but  this  in  the  vcrdift  can  be  held  but  twice  in 
the  year  j  therefore  this  court  in  the  verdifi  may  be 
good  by  prefcription;  as  Co.  Entr.  118.  though  the 
court  ought  to  be  held  from  three  weeks  to  three  weeks  j 
or  like  that  in  Leon.  216.  Lord  dbham  afui  Brown's  cafe. 
But  it  cannot  be  a  court-baron  j  and  confequently  the  fuit 
in  the  verdlfl:  differs  from  that  in  the  conufance.  It  was 
argued  farther^  that  if  it  fliotild  be  admitted,  that  it  was 
not  neceflar)%  to  make  title  to  the  court  in  the  conuiance  i 
yet  they  fliould  have  {hewn  fome  charaSeriftical  difttniSliony 
to  fliew  that  they  did  not  mean  the  court-baron,  othcrwiie 
it  fhall  be  taken  to  be  the  court-baron  at  common  law, 
and  then  it  cannot  be  maintained  in  evidence  by  fhewing  a 
cuftomary  court*  For  where  a  man  in  titles  himfelf  gene- 
rally by  commort  law,  he  cannot  make  it  gqod  in  his^  rcpli- 
cationor  rejoinder  by  cuftom.  As  Keihv.  76.  A.  charged 
S.  in  account  generally  as  baififF,  the  evidence  was,  tnat 
there  was  a  cuftom  to  eleft  one,  i^c.  to  ferve  as  bailiff  nz- 
ttone  tenuraey  who  was  tb  colled  the  rents,  bfc.  upon  de- 
murrer to  the  evidence  it  was  held,  that  the  evidence'  did 
not  maintain  the  declaration.  And  feveral  other  cafes 
were  cited,  to  prove  the  faid  rule,  Cro.  Jacx^i.  Lodcr 
T.  Somnell.  Co.  Lit.  304.  /)/Vr,  291.  Cro.  Jae.  583.  i 
Anderf.  \tj:i.  bl.  227.  Moor  271.  pL  4x5.  Ewer  v.  Afl^ 
wick.  Moor  079.  Gregory  v.  Harrifon.  Cro.  Eliz,  462. 
IFtlls  V.  Partridge.  1  Sid.  1^2.  Mould  v.  If^allis.  The 
defendant's  counfel  relied  fo  much  upon  the-  finding  of 
t:hc  verdiS,  that  they  did  not  regard  this  objeftion.  But 
though  the  court  pronounced  their  judgment  for  another 
reafon^  as  fliall  be  fiiid  afterwards,  yet  Holt  chief  juftice, 
though  he  3id  not  giW  an  abfolute  opinion,  faid  it  feemed 
to  hrm,  thart  thef  avowry  was  well  enough  ;  becaufe  the  fuit 
claimed  in  the  conufance,  being  fuit  to  the  court  of  tbe  m^- 
^or  bis  per  annum^^  it  (hews  diat  the  fuit  muft  be  intended 
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fiiit  to  fome  other  court  of  ihc  m^aor^  and  not  to  the  courts       ToNi:iw 
})arQn,  which  ought  to  be  held  from  three  weeks    to  three      ^    '"' 
weeks }  and  confcquently  may  well  be  intended,  to  be  fuit 
to  the  court  held  before  the  fteward,  and  found  in  the  ver-     ' 
diet,  and  fuch  courts    to  be  held  before  the  fteward  are 
good  by  cuftotn,     i  i^eoft.   3i6»     (And  {6»  PvweU  juRice 
iaid  that  it  was  held  by  all  the  court  of  the  common  pleas 
in  this  cafe.)     And  fuch  courts  afe  held  in  feveral  honours 
and  manors  at  this  dayi  to  enquire  of  the  rents  and  ferviccs 
arrear  to  the  lord ;   and  they  are  goodi    And  this  ihall  be 
intended  to  be  fuch  a  court.     Jim  the  fuit  to  this  court 
jnuft  be  in^nded  to  be  a  fervice  cre9ted  by  refervation  up* 
on  a  gift  of  the  land  h^  the  lord  to  the  tenant  before  the 
iiiXwVt  of  :^^a  emptons  terrarumj  as  i%  Hen.  7.  z8.     &e«  s^it «o  be  doi^ 
plcvin,    the  defendant  avowed  for  fuit  to  a  court-leety  for  twiccaycartitT 
that  that  the  plaintifF  held  twenty  acres  of  land,    to  4o  ^^i**' "  ^"*' 
fuit  twice  a  year  at  the  view  of  frankpledge  of  the  defen* 
daot;  and  it  was  objected,  jthat  fuit  to  his  view  of  frank- 
plet^e  generally  (hould  be  Intended  fuit  real  (which  is  due 
from  the  refiants  only)  and  the  plaintiff*  lived  out  of  the 
jurifdidion  of  the  court,   and  not  fuit-fervice :    but    the 
court  held,   that  it   ijiould    be  fuit-fervice ;    and  that  it 
was  referved  upon  the  gift  of  the  land,  to  oblige  the  tenant 
to  attend  there,  to  be  fworn  upon  ipqucfts  to  prefcnt  com- 
mon nuifimces,  i^c^  and  the  rather,  becaufc  fuit  real,  which 
is  to  be  fworn  to  the  king  foriiis  allegiance,  ought  to  be 
dooe  but  once  in  a  man'«  life  ;  and  therefore  fuit  twice 
a  year  cannot  be  intended  to  be  that.     And  here^ht^  avowry 
h  advantageous  to  Aie  tenant,   because   it  acquits  him  of 
the  fervice  to  the  court-baron  to  be  held  from  three  weeks 
to  three  wefeks.     He  argued  the  rule,  that   upon  a  deeU-  A<leG3anit:oQ«i 
ration  grounded  upon  a  fa^  at  comipon  law  one  cannot  oomnxm  law 
maintain  it  by  replication  of  a  cuftoni.or  ftatute  j  asin  co- ^*^^*^"¥*^* 
venant  upon  an  indenture  of  apprentlcefliip,  the  defendant  f^of  a7£flwn. 
pleads  infancy,   b'^.  the   plaintiff  leannot  maintain  his  dc- 
dacation,  by  faying,    that  there  is  a  cuftom,   that   infants 
may  bind  thenifelvjes,  ^c^     But  he  feemod  to  deny  the  cafe 
in  Kellw,  76.  fuppoiing  that  it  had  appfurcd  hy  the  bbok, 
that  the  defendant  there  had  exercifed  the  office  <f^f  bailift,  J^*^'''^"^V||-^^ 
iSc  and  then  it  would  not  have  been  materia),   by  what  if  u  appears  b« 
fneans  he  had    become  bailiff,    but  he  miglit  have  been  h«a^id»  *tis 
charged  generally.     But  the  next  day,  finding  that  it  did  JJ^JJJ^how  h[  * 
not  appear  by  the  book  that  he  a<fled  r^s  bailiff  j    he  declared  became  baUifl; 
in  court,  that  for  that  reafon  the  (kid  cafe  was  good  law, 
for  then  they  ought  to  fliew,  by  what  means  the  defendant 
became  bailiff. 

2.  It  was  argued  by  the  counfcl  for  the  plaintiff  in  error, 
that  admitting,  that  the  court  would  intend  tlie  fervice  in 
the  conafance,  and  that  in  the  verdicSt,  to  be  the  lame; 
yet  it  appeared  by  the  verdict,  that  the,  manor  is  dcftroyed ; 
and  if  there  is  no  manor,  there  is  no  court  \  if  no  court,  no 
fuit  caa  be  du^  to  it.    And  for  this  they  urged,  that  the 
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manor  was  deftroycd,  bccaufe  there  was  but  one  fuitor, 
and  the  court  cannot  be  held)  but  before  two  fuitors  at 
Icaft.  Bro.  cojttprife  31.  Br^,  manor  r.  2  Roll.  Abr.  122. 
124.  Liu  R.  pL  26.  C?.  Lit,  58.  tekf^  191.  And  the 
n:anor  cannot- fribfift  without  a  court-baron,  becaufe  if  the 
freeholds  cfch<*.t  to  the  lord  all  but  one,  or  if  he  purchafe 
all  but  one,  the  manor  is  extinfi.  That  fuit  fervicc  canr 
hot  multiply,  2  Inji.  119.  and  if  the  lord  purchafe  the 
intire  (iiit  bt  court,  it  is  extinft.  4.6  Edw.  3.  40.  2  /»/?• 
120.  That  it  is  found  pofitively,  that  there  has  been  but 
piie  free  fuitor  for  twenty  years  laft  paft;  that  the  verdifik 
being  fpecial  (hall  not  be  aided  by  intendment ;  and  there* 
fore  that  it  fliall  not  be  intended,  that  any  of  the  other  free- 
holds are 'only  fufpended,  and  that  fo  the  tenure  remains^ 
and  the  manoi-  continues. 

But  per  Hoh  chief  juftice  there  muft  be  two  fuitors  at 
leaft  to  continue  the  manor,  for  without  two  no  court  can 
be  held.  But  in  this  cafe  the  jury  have  cxprefsly  found^ 
that  this  was  ^  manor.  The  queftion  tiien  wiU  be,  wher 
ther  it  appears  to  be  deftroyedl  And  (by  him)  it  does  not, 
For  fuppofe,  that  there  were  two  fuitors,  one  of  them 
fnakcs  a  leafe  for  life  \  the  leflee  for  life  does  not  hold  of 
the  Iprd,  but  of  the  reyerftoner,  and  he  holds  of  the  lord  \ 
and  then  for  that  time  there  is  but  one  free  fuitor.  The 
manor  feems  to  be  fufr^ended  pro  temppre^  but  the  fuit-fervice 
remains  notwithftandmg  the  fufpenfion.  As  where  lands 
held  by  homage  are  granted  to  a  corporation  aggregate,^ 
the  tenure  remains,  thoi^gh  (a)  the  corporation  cannot  dp 
homage  ;  and  if  the  corporation  grant  it  over,  the  homage 
(h)  will  revive.  Farther  the  ifTue  is,  whether  Hugh  7onkin 
held  by  rent,  fuit  of  court,  Wr.  which  is  not  confined  to 
any  time  :  and  the  jury  have  found  exprefsly  a  time,  when 
he  held  fo,  vrz.  before  the  twenty  years  laft  paft.  And 
therefore  he  feemed  to  be  of  opinion,  that  this  obje<%oq 
ivouli  not  avail  here. 

But  againft  this  it  was  alfo  objefted  hy  the  defendant^ 
counfel,  that  the  plaintiff  had  admitted  this  to  be  a  manor 
in  his  bar  to  the  conufanpe;  and  therefore  that  the 
jury  could  not  find  matter  contrary  to  what  the  parties  have 
admitted  upon  record,  2  Co.  4.  GoddarcTs  cafe^.  and  the 
book$  there  cited.  2  Leon,  80.  2  Mod.  2,  4.  IFilcoxH 
cafe.  But  to  this  it  was  anfwered  by  the  pluinti^s  coun<» 
fcl,  I.  That  the  admiflion  was  only  m  the  inducement  tp 
the  iravcrfe,  which  is  no  material  part  of  the  plea,  and 
therefore  will  not  conclude.  2.  It  is  admitted  but  by  an  utit 
manerio^  ^c.  which  is  not  a  pofitive  averments  3.  That  the 
jury  are  not  concluded  from  findir^  the  truth  of  the  h&y 
whtre  it  is  dire6Uy  within  their  iflue,  and  when  they  can-; 
not  find  the  ifTi^e  without  confideration  of  it ;  but  that  the 
•fher  rule  is  to  be  «rfiderfloed,  where  thev  find  matter  ad- 
niirtcd  by  the  parties  upon  the  record,  wnich  is  not  within 
■  iheir 
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(heir  ifliie,  fuch  finding  is  void^  not  becaufe  it  is  contrary      Tovim 

to^tvhat  the  parties  have  admitted,    but  becauib  it  is  not      ciJcta 

comprifed  in  the  iflue.    And  ^pon  fearch,  the  books  citecT 

in  2^  4.  will   receive  this  anfwer. '  But  that  the  jury 

may  find  the  tmth  in  iuch  cafe,  though  contrary  to  the 

admiffion  of  die  parties,  Mr.  Jlaymoful  cited  z  Brouml  14^ 

ft^iP^'  V.  Biddlicome^  ftrong  in  point;  for  there  the  parties 

admitted  that  Sir  WiUioM  L*  was  feifed,  yet  the  Jury  found 
cxpreisiy  contrary,  and  held  good.  And  Holt  ehietjuftice 
upon  the  firft  argument  of  this  cafe  feemed  to  incline  to 
this  opinion,  but  gave  no  Opinion  in  it,  becaufe  the  wh<de 
court  held,  that  the  jury  had  found  the  iffiie  for  the  ddfen* 
dants  hmidem  verbis^  vix.  that  the  £ud  Hugh  foniin  and 
his  anceftors  were  fireehold  tenants  of  the  fatd  manor,  and 
held  die  fiud  mefRiag^)  ^c>  of  the  iaid  H^Uiam  MoBun^  ^c* 
bj  fealty  and  rent  of  41.  £^r.  ne^non  perfervitium  faciendt 
ftGoModcurittm  manerii  praediSii  bis  per  aHnum  apuamanerium 
iBudtenindam  prout  in  advocatione  infrafcripta  intfrius  nufiii- 
Motur ;  and  then  what  was  found  afterwards  was  (urplufage 
and  idle.  And  therefore  all  the  judj^s  were  clear  in  opinion 
that  the  judgment  ought  to  be  affirmed.  And  it  was  fo. 
Sec  for  this  iaft  point  Otf.  Car.  75.  131,  W#. 

Rcgina  v£rf.   Parry,  Snelling  &  al' 

A  Motion  was  made,  lor  quaiktng  an  indi£hneat  againft 
die  defendants,  for  having  pretended  to  be  officers  in 
the  land  bank,  and  for  having  ckeated  J.  S.  of  14/.  and  , 

for  having  pretended  to  aiOft  htm  in  procuring  an  office  of 
BKflenger,  whereas  there  was  not  any  fuch  office,  Wr, 
But  It  was  denied,  becaufe  it  is  a  cheat ;  and  the  defendant, 
if  he  imagines  that  the  law  is  with  him,  may  demur. 

Elwes  executrix  Efwcs  verf.  Mocata. 

s.  c.  sstfk.  314.  y^<2w/^ 

THE  i^aintiff  brought    indebitaiui  affkmpjk    (a)   for  a«  cxtcyt*      ^^/ — — 
monies  received  after  the  death  of  the  tcftator  by  the  when  plaintiff, 
Wh-fant,   »  the  ufe  of  the  plaintiff  as  executrix,  ^c^^^^^. 
Upon  iMif  affumpjh  pleaded,  the  plamtift  was  nonfuit.     And  tor  fliaU  not  pay 
now  (he  brought  a  new  adion.     And  the  defendant  moved  «oftsuponanon- 
tohavecofts,  before  die  plaintiff  fliould  be  I>ermitted  to  JJj^^*^%^^^ 
proceed.     And   I  Ventr.    109.   Cro.  Car.  zi€j.      Atkey  v.  Mod.  9v'sailc  » 
Heard^   were  cited ;    where  an    adminiftratrix  nonfuit  in  *07,  aos.  Bunr. 
trwer  brought  by  her  upon  a  converfion  in  her  own  time  str*  uoT  6*^^' 
paidcofts.     And  here  (he  might  have  fued,  without  naming  M<Jri.  91.*!.  i. 
hfrfyf  execntrix.     But  denied  per  curiam.     For  in  trover  Qxq  Vide  Buit.  xjtj. 
mj^t  have  fued,  without  naming-herfelf  executrix,  if  the  thJ^fcfthw 
^itedycoft  for  oflC  ^mng  on  t»  trial  ht  fliall,  D.  ace  Burr.  1 586.     An  executor  cinnot  fue  in  hif 
owB  ri^  for  money  of  the  teibtor  received  by  the  defendant  after  the  death  of  the  te  Aator,(tf )  R. 
com.  Saik.ao7.  6Mod.  91.  x8x.  poft.  1215-  «nte436. 

(«)AccoidiDgto6Mod.  93.  Salk.  207.  the  a£Kon  was  an  indcbiutuc  aflVmpTit  on  the  account 
ftatcd  with  the  pliuntiff;  not  an  aaion  for  money  had  and  r^rCcWed.  (^)  D.  ace.  l  Vent.  92.  po(h 
i2i«^    Scmb.  ace,  i  Vent.  109.  Str.  1 107« 

goods 
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goods  were  oiKc  in  her  pofre(non ;  but  otherwilc  fn  this 
cafe,  for  thc^e  dcb:s  nc  net  afflts  till  recovered.  Note, 
-  Ir.  Raytmndj  oitcd  for  the  plaiatift  Cr<?.  Ja^.  361.  Barret 
V,  jyin:hco7nb^  YeliK  1^8.  Cre,  Jac.  229.  Hafjj$rth  v, 
David.  I  Vcntr,  92.  2  Zr/ri;.  165.  T*.  7^;2<rj  47.  flw//  v. 
Palmer,  Crc.  Cor,  29.  Ltaiock's  C(*fe.  3  ZfV«  60.  Majpn 
y.Jackfin.  See  ///7.  lo  TVilL  3.  C  £.  A^/^A^i/j  v. 
Kiili^rriu,  Ante^  436.  But  note,  that  in  another  a£lion 
between  thefe  parties  the  plaiiuifF  paid  cofts  for  not  going 
on  to  trial  according  to  riOtlcc. 

Yofke  verj,  Grenaugh. 


E}>lc^vin  of  a  gelding  taken  by  the  defendant  the  firft  of 
April  ly^IyiL  n^,  apufi  parQc4j:am  fan^i  Ja^obi(infra  li^ 
bfrtitcvi  de  li\d.m>jJUr  in  quodam  hojpitlo  ibidefn  vocqto  TTu 
a  ^orfc  left  with  Maidoihc^rd  and  Caflle.  The  defendant  avoy/s,  for  that  the 
hirtitybckcpt  f^jj  jpn,  ^^.  modo  cxifti^  necnon  praedith  tempore^  £sfr.  et 
l.vUo\c(thim^'  ^/'/w/t'/?//f///fi/^/i///fcm/72:/;;tf  hofpitiwnpro  hafpitationi  quarum^ 
hari  no  right  with  f««y//^  perfonarum  et  earum  equoru7n^  Wf.  hafpitationcm  pra 
him.  R.  ace.  3  fcipjisy  equis^  Life,  fuis  in  ho/pitio  Hid  requirentium^  and  the 
vidc^I  BuUL  ^'"  <le'f<-'"dant  further  faith,  that  \\z  for  one  whole  vear  an$e prae^ 
J  70.  I  Rolt  diSlum  tempus  quoj  ^c.  necmn  eodem  tempare  quo  ^c%  fuit  t% 
449.ydv.67,  adhunc  ex'ijlit  commnnis  hofpitatory  viz.  apud  parochiam  prae^ 
thHaftfor^n-t"  ^'^^^^  ^^  ^^  cotfimuni  hofpitio  pr/^^di^o  in  quoj  b<r.  pdjfeffwnatus 
gligencf,  R.  3.  »'  ^^  hofpitio  ipfius  the  defendant  prAprio^  and  entertained 
id  Ed.  vol.  I.  p.  there  for  all  the  faid  time  divers  guefts,  tifr.  and  that  he 
t.x.  Andtho'  Ugjj,g  ^  coqimon*  inn-kceuLT  ut  praifertur  htfore  the  faid 
luch  pe  ions  did    .      ^.         ...        ,,  .     ^    ,  ^      -^  /-/-l       r     n^r       l 

not  lUy  i/i  ihc  ^^^^^  m  which,  z3c.  vtz.  the  twenty-hfth  of  Marco  13 
jnr.  IVilL  3.  aforcfaid  qu^darn  viaUr  eidczn  defcndenti  ignotus  ac^^ 

And  tho*  the  ^^7^  (^  ^jj^  f^j J  ,,^jj  ^f  ^^  defendant  duccnsfecum  fpadonem. 
cc?ved^irhorfc  ^^«^''VA'/«7//  in  brfpitiumillu.U  q^a^n  quidein  [padonem  idemvia^^ 
at  fuch  pcrfoni  iQr  pracdiolo  the  dcf;;ndant  iultunc  et  ibidem  deliberavit  per  the 
r  queft.  f^jj  Jcfcndiuit  rVj  rfl//t/72  hofpitio  fore  pabulanduMy  acpraedi^us 

dcman(5?nr^any  '^^  defendant  adtunt  et  ibidem  ad  requ'tfitionenipraedt^iviatoris 
thing  for  the  fpadonan  pracdidtwn  in  the  faid  coir.njcn  inn  of  the  defendant 
keep  upon  ap-  /;y  qj^Q  ^\ .  ^^/  cujhdiendttm  et  cum  necefjiariis  prowdendum  rt^ 
^vncr7or*'w^  ^'P'^K  '^"'^  '^^  faid  dcf^fudant  ftable>  corn,  hay,  tfr.  foe 
horfc.  Leaving  *the  faid  geldin<j  jn^ta  reqtdjiticmm  praedi^ftmi  from  the  faicj 
hlshorfeatan  twcnty-fifth  of  J/«/rti  until  the  time  in  which,  tsfc.  necnon 
rwft^thejrs!  t^f^^i-' i>:co^m/i?N  di*m  Maii  extnnc  proximefeqiicntem^  invent t 
— '    '  ibidejfi^  15 c,  quodque    2/.  6;.  \id.  adtimc  ei  ibidem^  viz.  the 

Wing, 
to    the 
as    not 
Abr.  3.E.  pi-      pa?d,  neither  by'tiie  traveller,  nor  by  the  plaintiff  nor  by 
E    1^"  An     ^nyot«'**^ri  ?^*^  therefore  he  juftifics  the  taking  and  detain-* 

^ll<;p.it.on  that  a 

man  wi.;  pofTcflTed  of  an  ir»n  as  of  his  own  proper  Inn,  implies  that  hr  kept  rt.  The  court  cannot 
I  Mk  •  .i  r  jIj  to  prevent  the- « ntry  of  a  jud^nicnt  upnn  n  fj^c^e^Ion  that  the  party  in  whofc  favour  it 
•^  to  bt  er.;erc<;  d'.«i'.  l^c '.';:;  iltt  tirrii  u*  v/hicli  it  is  r:..'.n,  1}  lie  Iii^  appeared  of  tluttcrmby  his  at- 

mg 


C.  Salk.  3S8.       tbtde?/ij  l5f.  quodque    it.  6;.  <5rtf.  adiunc  ei  ibidem^  Vi\ 

D.  ace'.  Cro.  Jac.  twentieth  of  4^r.'j'?  was  a  rci'fcnablc   price  for  the  fta 

Tac '  is'^'^nI^v'    ^^^">    ^'^y?    ^^'-     ^^^  ^^*^    K^*l^'"g   aforefaid,    and    t( 
ii6.Vro1L        defendant    was  juftly    due,    l^c.     and    that    he  wai 
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ing&c.  The-  plaintiff  pleads  in  bar  of  this  avowry,,  that  he  Yorke 
the  iaid  firft  of  yfprii  demanding  this  gelding  of  thedetend*  GA«MAva«r 
snt,  and  that  the  defendant  ndtunc  ncc  ad  aliqu^d  Umpus  peflea 
demanded  of  the  plaintiff  any  fum  for  maintaining  this 
gelding,  &c.  Upon  which  the  defendant  demurred,  and 
the  plaintiff  joined  in  demurrer.  And  it  was  held  by  all, 
that  the  plea  in  bar  was  ill;  for  the  inn-keeper  may  cetain 
for  the  meat,  &c.  of  the  borfc,  without  making  a  demand. 
Befides,  that  perhaps  the   defendant  demanded  the  mone  y  ^ 

due  for  the  meat  before  the  firft  of  jtpril\  for  the  pica  is, 
that  he  did  not  demand  before  the  firft  of  Jprils  but  the  horfc 
was  there  the  twenty-fifth  of  il&r^ A,  and  the  money  due  for 
it  before   the  ftrft  of  Jpnl^  might  be  demanded  before  tho 
firft  of  ^nV,  which  is  a  good  juftifkration  of  the  diftrefs. 
But  divers  exceptions  wefe  .taken  by  iJtfrW/ queen's  fer- 
jeant  to  the  avowry,     i.  That   fince  thehorfe  was  brought 
to  the  inn  by  a'  ftranger,  die    inn-keeper  cannot  detain  it  for 
its  meat  againft  the  right  owner.     For  it  may  be,  that  thia 
traveller  was  a  wrong  doer  or  a  robber.     Stdn^n  allocaiun 
For  per  mrutnty  fuppofing  that  this  traveller    was  a  robber, 
and  had  fioleii  thishorfe;  yet  if  he  comes  to  an  inn,  and  is 
a  gueft  there,  and  delivers  the  borfe  to  the  inn*keeper,  (who 
docs  not  know  it)  the  inn-keop^r  is  obliged  to   accept  the 
horfe  ;  and  then  it  is  very  reafonable,  that  he  (ball  have  a 
remedy  (ot  pavment,  which  is  by  retainer.     Andlieisnot 
obliged  to  connder ,  wljo  is  owner  of  the  horfe,  but  whe- 
ther be  who  brings  him  is  his  gueft  or  not.     And  Holt  chief  ^  carrier  may 
juftice  cited  the  cafe  of  the  Exeter  carrier  ;  where  A.  ftole  deuin  goods  ^ 
goods,  and  delivered  them  to  the  Ehter  carrier,  to  be  car-  'he  carriage 
ried  to  ExeUr^  the  right  owner  finding    the  gccds  in  pof-^^f/thI>"hly 
fellion  of  the  carrier,  demanded  them  of    him,  upon    which  were  delivered 
the  carrier  rcfufed  to  deliver,  without  being  paid    for  the  ^o  him  by  a 
carriage.     The  owner  brought  trover^  apd  it  ^vas  held,  that  P^'J?1^J]|'  *^ 
he  might  juftify  detaining  againft  the  right  owner  for  the  them. 
carnage;  for  when  A*    brought  theiti  to  him,  he  was  ob- 
liged to  receive  them  and  carry  themj  and  therefore  fince 
the  law  compelled  him  to  carry  them,  it  will  give  him  re- 
medy for  tixc  premium  due  for  the   carriage.     The  fame 
rcafon  holds  in  this  cafe.  [But  Poivell  juftice  faid,  that  a 
carrier  could  not  detain  for  his  carriage  \  but  note  the  (a)  (y)  vide  a^tii 
contrary  has  always  been  held   by   Hdlt  chief  juftice  at7sz 
Gttildball]     2.    A  fecond  exception  was,  that  the  avowant 
ought  to  have  faid,  quod  tenuit  the  inn ;  now  he  has  faid, 
that  he  was   poflcfted  of  it,  which  may  be  true,  and  yet  per- 
haps he  did  not  keep  it.     That  it  is  neceflary  to  fay,  qiiod 
ttHtiit^  1 1  Hen   4.  45.   Dicr   266.  Raji,   Entr,  404,  5.  Co. 
Enir,  377.     Sed  non  allocatur.     For   it  appears  fufficiently, 
that  he  kept  it ;  for  it  is  faid,  ut  de  ho/pith  fuo  propria, 
3.    There  is  an  appearance  that  the  horfe  ftood  at  livery  5; 
for  it  is  faid,  that  he  was  received  at  the  requcft  of  the  tra- 
veller which   implies  a  fpe^isj  contrail i  and  then  the   de- 
fendant 
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Yo«K»  fehdant  cannot  detain*  Sed  non allocatur.  For  it  implies 
Gtm^AvoKt  ^^^^^^  ^^  ^^^^  happens,  when  any  one  comes  into  an 
inn,  he  comm;ind$  fomefervantto  takehishorfe.  4.  The 
An  \tai'%$per  fourth  and  grand  exception  was,  that  it  is  not  fufficiently 
S^  for  W  **''  *  *^^"  '**  *^  avowry,  that  this  traveller  ^as  a  gueft,  For  if 
fcecp,unlt(^h«  he  was  not  fiich  a  gueft,  as  the  inn-keeper  was  obliged  to 
was  bou^dfo     receive,  though  he  received  him,  he  cannot  retain  the  horfc 

Um^^^MiS     defcribe  a  traveller,  bta  it  ought  tabe  ibidem  tranfunu     For 
^  via$9r  imports  only  a  traveller  who  has  been  beyond  fea,  or 

^  apparitor:    To  whidi  Mr.  Eyre  for  the  defendant  urged, 
that  it  fignified  a  traveller.    It  ^'as    further  urged  for  the 
plain&fF)  that  perhaps  this  viator  in  pafling  by  |m  theharfe> 
and  did  not  enter  into    the  inn  himfelf,  and  that  will  not 
make  him  a  gueft.     But  Mr.  kxjcsLtit  Damall  ecowtra  hid^ 
that  fuch  a  one  would  be  a  gueft ;  and  that  if  in  fuch  cafe  the 
inn  keeper  received  the*  horfe,    and  be  is  loft,  he  will  be 
t^hargeable,  and  he  may  detain  in  fuch  cafe  for  the  meat 
of  the  horfe.     And  for    authorities,    be   relied  upon  the 
cafes  0-0.  Jac.  i88.  Noy    46.    Moor    877.     Latch.   126.  , 
Poph.  178.    But  as  to  this  exception  Hok  chief  Juftice  held 
it  good,  and  that  for  this  fauk  die  avowry  was  ilL    For  it 
may  be  in  this  cafe,  the  traveller  ftoie  the  borfe,  and  brought 
him  to  the  inn,  and  the    defendant  received  him  and   avc 
him  meat,  but  the  traveller  never  fodged  in  the  inn.    Now 
that  is  rather  the    bufinefs    of  a  man  that  keeps   liverv 
ftables  than  of  an  inn-keeper.    And  though  in  fudi  cafe  tf 
the  horfe  be  loft,  the  livery  man  fliall  be  aniwerable  ;  yet  he 
cannot  retain  for  the  meat,  but  has  a  remedy  upon  the  con- 
trad  ;  tor  he  is  not  compellable  to  receive  fuch  a  horfe. 
And  as  to  the  difFerence  taj^en  in  the  cafe  of   Robinfon  v. 
'  IValler^  and  the  point  refotved  there,  lie  did  not  regard  it, 
becaufe  it  was  pleaded  fpecially  in  trover^  whereas  nothing 
can  be    pleaded  fpecially    in  trover  but   a  rdeafe.    And 
(by  him)  it  is  the  lodging  of  the  man  at  die  inn  that  makes 
him  a  gueft ;  and  nothing  of  that  appears  in  this  avowry, 
and  therefore  he  held  it  ilL     But  all  die  odier  judges r9«frtf, 
that  the  avowry  was  good,  relying  upon  the  cues  of  Robin^ 
fin  v.  Waller^  and   Sturt    v.  Dumgold  cited  before,  which 
were  adjudged  upon  the  matter  in  law  after  feversd  debates  ; 
no  notice  being  taken  of  the  fiiult  in  the  plea,  tr/z.  that  it 
amounted  to  the  general    illue.     And  (by  them)  if  a  man 
fet  his  horfe  at  an  mn,  though  he  lodge  in  another  place, 
that  makes  him  a  gueft,  and  the  inn-keeper  is  obliged  to 
receive  him ;  for  the  inn-keeper  gains  by  the    horfe,  and 
therefore  makes  the  owner   a  gueft^  though    he  was  ab- 
fent.     Contra  of  goods  left  there  by  a  man,  becaufe  the  inn«» 
keeper  has  no  advantage  by  them.     And  they  held,  that 
fmce  the  matter   fhewn  makes  it  appear   that   he  w;^  a 
gueft ;  it  is  enough,   though  it  is  not    exprefsly  averred, 
fjaat  he  was  a  gueft.     But  Holt  chief  juitice  contra^  that 

thb 
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(his  matter  is  but  evidence  of  it,  that  he  was  a  gueft,  and  is      Yorks 

not  traveifaWe;but  gu^ft  or  not  is  the  more  material  part  o««nav«ii. 

of  avpwry,    and  traveriable  >  and    therefore   there  ought 

to  have  been  a  positive  avtiment,  that  he  was  a  gueft.  Powell 

juftice  faid,  that  there  was  no  (pecial  demurrer  in  the  cafe  of  ^ 

Rabinfim  v.  TValler^  and  therefore   no  advantage  could  be 

taken  of  it,  diat  the  plea  amounted  to  die  general  iflue,  fince 

it  was  but  form.    But  HoH(  chief  juftice  held  it  to  be  ill 

upon  a  general  demurrer,  becaufe  the  pleit  does  not  anfwer 

the  conveHion,  which  is  the  point  of  the  a^on.  But  judg* 

mentwas  given  by  Pnuellzna  Gtf«/rf juftices,  abfinte  Powys 

juftice  (though  he  was  when  it  was  argued    beifore  of  the 

fame  opinion)  for  the  avowant,  diffentiente  Holi  chief  juftice. 

The  pext  daj  a  motion  was  made,  that  no  judgment 
Ihould  be  entered,  upon  fug^ftion  that  the  pkintlff  had 
been  dead  three  terms,  'fhe  court  agreed,  that  diey 
might  make  fuch  a  rule;  but  becaufe  the^  plaintifFhad  ap-^ 
peied  of  this  term  by  his  attorney,  they  refufedto  make  a 
nilc  in  it,  but  left  the  executors  to  bring  error.  It  would 
have  been  otherwife^  if  the  plaintifF  bad  not  appeared  by 
(lis  attorney. 

Ogle  •u^r/T  NorcHffe,'  imr.  Pafch.  1 

^  •'  Ann.  B.  R. 

AN  adion  upon  a  bill   of  exchange.    The    defendant  xhe  privilege^ 
pleaded  in  abatement,  that  he  was  clerk  to   one  of  C  b.  cannot  be 
the  prothonotaiies  of  the  common  pleas,  and  ought  not  to^^jJ^^^^'^^Y'^^f 
be  fued  {except  for  treafon  or  (elony)  in  any  other- court*[JJ^J^^*f 
than  ip  the  common  pleas  (and  lays  a  cuftom  in  the  nega-ivcord.  ("<!) 
tivc)  without  his  confent.     The  plaintiff  replies,  th^t  the 
defendant  confented  to  be  fued  in  the  king's  bench.     The 
defendant  demurs.     And    the  bill  was  'ibated,  becaufe  the 
confent  intendefl  i|i  the  ple^i  is  a  waiver  of  the  privilege  by 
Tome  ad  in  a  court  of  record.     And    as  to  the   exception  B.  R.  t^ii  uk« 
taken,  that  ('A;  the  cuftom  was  laid  in  the  .negative,  //iA  notice  ex  officio 
cWcf  juftice  faid,that  it  was  a  privilege  due  to  the  clerks  oi%^^^  prilhpnl 
the  common    pleas  of  common  right,  of  (c)    which    the  tary's  clerks fh 
king'sbench  will  take  notice.     Otl^crwife  perhaps  it  might  ^'^^ 
bcrfthe  clerks  of  the  exchequer, 

(«)  AfiODrdiQg  to  reports  on  Ihii  cafe  inSalk.  4.  and  7  Mod.  97^  The  ground  of  the  judgmrnt 
"^  that  the  pUmtiff  did  notalkdse  any  venue  for  the  content.  '.h)  Vide  p#a  898. 

rO^'idcpplfcSsS. 
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^•^  ™-,JJ  Rous  verf.  Ethcrington. 

Rot.' 59  3.  *  .  ^ 

ft.  C.  S^k.  31a.  Hok  313, 

SS  A  N  adion    u-as  brought^^ainft  two  defendants  .s  «. 

fuJdagaimUc-  l'\  ccutovsj  2aid  z  capias  rilued  againlt  both.  As  to  one 
vcral  as  exec\»-  of  chem  it  was  returned  w«  ^y?  inventus.  The  other  ap- 
fa'Aff  returns  P^^^^^  ^^^  judgment  was  given  againft  him  by  nil  dich^ 
nonciUnvcntus  butitwas  entered  ag;iinft  both.'  He  who  appeared  brought 
0  all  bm  one,  a  wfit  of  error,  and  concluded  it  ad  damnum  ipjius^  Upon 
nd  »5  to  him    ,^hicb,  after  fevcral  exceptions  had  been  over-ruled  as  to 


to 


m^yproc^d      being  errors,  Mr.  finwferiVi  moved,  that  the  writ  of  error 
agAinilh.m        was  ill,  becaufe  both  the  executors   ought  to  have  joined 
ak?nc,andifhc    jj^  j^^     ^nd  per  Hob  chief  jufticc,  by  the  ftatutc  of  a  Ed.^^ 
ludSmrhc     ^-  3-  if  d^t  be  fued  againft  fevcral  executors,  and  one  ap- 
jnaycnrrrit       pears,  and  the  other .  makes  default  upon  the  great diftrefs, 
4ij?ainftthcra  aiLthc  court  may  procced  againft  him  that  appesu-ed,  and  if 
Ktb^^TlT'  '      ^^  plaintifF  has  judgment,  it  (hall  be  againft  all  the  cxecu- 
vidc'x  Kc-b.  743  tors  for  the  goods  of  the  teftator.     And  the  25  Ed.  3.  c.  17. 
i^ndif  kcdocs    which  gives  a  capias  in  debt,  has  been  always  conftrued,  tii 
Sfn  iiTa"  wril  of  ^^  within  the  equity  of  the  ^  Ed.  3.  fo  that  if  there  are  fe- 
crror  upon  the    veral  executors  defendants,,  and  a  r<^/ is  returned  as  to  one, 
iudgment.  vki«  ;ijid  noufitttt  itiventi  to  the  others  \  the  plaintifF  may  proceed 
Sfc^Iheir^ld^^S^''^^  him  that  appears,  and  if  he  recover,  he  fhallhavc 
eic  4    'judgment  againft  all ;  for  the  default  upon  the  capias  is  the 
iame  as  upon  the  great  diftrefs  ;  fo  judgment  being  againft 
all,  all  ought  to  join  in  the  writ  of  error  ;  for  the  judg- 
ment is  ad  grave  damnum  of  all  \  and  the  cofts,  whicJi  a*re 
adjudged    only  againft  him   that  appeared,  are  but  acccflbry 
^jjSedvidefiQ/l'^^   the  principal  judgment,    which  (^^  cannot  be  reverfccj 
Soi,  "        ;     qumd  them  oplj.  The  writ  of  error  was  abated. 

Rogers   verf.YLttdby. 

,     .   _      _  $.C,  3Salk.8. 

o"gir2^iT'd!f-  IfN  ejeament  by  original  the  declaration  was  general  of 
liufc  n«y  be  laid  Jl  Miir'haelmas  term  5  the  demife  was  laid  to  be  the  twen- 
onthceffoin  tieth  of  QSioher.  After  verdi^  for  the  plaintifF,  Mr. 
^which^'thT'^  5;^////;ci«/2'  moved  in  arreft  of  judgment,  that  thp  adion  was 
<!ecUraT-cn  js  brought  before  any  caufe  of  acSion  accrued,  the  twentieth 
i'ujri  (i,  t*.o'  ti.eof  iJotoher  being  tlie  efFoin  day  ot  the  term,  and  the  firft  dav 
^cc!:;rat!on .-.  ^^f  j^  -j^  \^^y^  "'p^  ^hich  it  was  anfwercd,  that  the  cieift- 
tnn  generally.  n:ent  and  the  action  may  be  upon  the  fame  day.  But 
^;^eiT«R. '  yet  (per  <uriam)  this  aftion  being  by  original,  it  is  very 
^^^  confiftcnt,    becaufe    the  ejectment  was  in  full  term ;  yet 

At  leaft  no  oh- it  being  a  long  term,  a  man  may  fue  an  original  Ujle 
jeciioncr.n  be     i,|     f^ji    term,     and   returnable    before   the     end    of   it. 

^?ounuto  '^*^'-^"  ^^^^^'^  ^^  *^  P^^^^^^  *^^  ^'  *"^y  ^  well,  the  court  will 
Vi;rd;a  intCi^ 
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intend  it    after  verdia.     Farther^  if  it  be  ji  flip,  advantage       Roc«Trt 

(hould  have  been   taken  of  it  upon  (a)  oyer  of  the  original.      R^.^'ejat- 

And  judgment  was  given  for  the  plaintiff. 

(a)  Vide  Fold  v.  Bwrnham,  Bame«  410  iEd.  340^  DougU  a  1 5,  459.  i  T.  R  149-  *«  ^iCft 
poft  9^  md  the  calcs  there  «i$pd. 

]acky  verf.  Bcrtkr. 

TW  O  Joint    partners  are  In  trade.    Judgment  was  u^vWran  txe- 
entercQ  againft  one  of  them.     And  upon  zjjeri/adas  cution  agaimt  ♦ 
all  the  goods,  being    undivided,    were  feized  in  execution.  ^^  ^*y/^  . 
And  apon   appKcation    to  the    king's  bench  by  him  againft  S^ar^^y  J  *  '^  \* 
whom  the  judgment  was  not>the  court  held,  that  the  fhc-  him  againft 
riff  could  not  fell  more  than  a  moiety,  for    the  P^<^  pcf  ty  of  ^^™  *|^^^ 
dse  other  moiety  was  not  affetfted  by  the  judgment,  nor  by  ^"^  J^jlJ 

tiie  execution.  R.«cciSho>i« 

i73.Ddttsi.6i7^ 
Scinb.aM.  Salk  391.  Comb.i27.3.P.Wtna.  s5.C9wp.449k  videt2M«d.44& 

Rcgina  verf.  Savill. 

$.  C.   Salk.    605. 

AN  order  made  at  the  general  quaftcr^fcffionS  at  Hert-  The  (Wfiom 
firJy  that  the  defendant  £hou!d  be    profecuted  as   a  ^^*^^*j.Jf 
coounon    barretor,  and  that  die  profecution   &ould  beat  cmlnii  man  m 
Ae  charge  of  the    county  being  moved  into  the  king's  a  bametor  at  Oit 
bend)  hjcerthran\  was  qualhed,   becaufe  the  juftices  have  c**^^*^^'^  ^^ 
not  power   to  charge  the  county  with  the  cofts  of  fuch  a 
profecution.     And  as  to  the  objeftiort  made  by  Mr.  Comyns 
in  the  maintenance  of  the  order,  that  by  43  EL  c,  2./  1 5.. 
the  juftices  may  difpofe  of  the  furplufage  of  the  mor^ey  le- 
vied for  the  poor  for  charitable  purpofes,  and  that  this  was 
fuch  i  it  was  anfwered,  that  this  was   an  original  order  to 
charge  the  county,    and  not  an  order  of  payment  out  of 
the  iurplufage  of  nock  raifed. 

Lucas  ver/!  Haynes. 

S.    C.  Salk.    i3C« 
ffROFER  for  a  bill  of  exchange.     Upon  not  guilty  a  blank  Mo^ 
pleaded,  at  the  trial  at  Guildhall  before  Holt  chief  juftice,  «««  upon  ^  biH 
upon  evidence  fhe  cafe  appeared  to  be  thus,   J.  S.  drew  a  bill  ^^°!j*  ^^^^"^^^^ 
of  exchange  upon  the  defendant,  payable  to  the  plaintiff  or  property  *^oucV 
order.  The  plaintiff  indorfed  his  name  upon  it,  and  deli  vert  "i  it  the  indorfor.  R. 
toJ.A^  who  carried  the  bill  to  the    defendant,  and   left  it  *^*^- ^^^' ^:^" 
with  him  for  acceptance.     Afterwards  the  bill  of  exchange '^^^  *^"' 
being  loft,  the  plaintiiF  brought  trover  for  it,  and  produced 
7- AT.asawitneft,  to  prove  the  delivery  of  the  bill  to  the 
defendant.     And  it  was  objeded,  that  he  ought  not  to  be 
admitted  as  a  witnefs,  becaufe    by  the  indorfement  the  pro- 
perty of  the  bill  wasveftedinhim»     But  it  was  held  by  the 
^ng's  bench,  it  being    moved  there,that  the  bare  indorfe- 

ment 
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feme  intend  to 
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declaration  and 
plea.  S.  C 
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ment  of  a  man^s  name  upon  a  bill  of  exchange,  without 
writing  fomc  words  purporting  an  affignment,  d^cs  not 
alter  the  property  qf  the  bill ;  for  it  may  be  iliied  up  with 
a  receipt  of  the  money,  or  an  affignment,  at  th.;^  eleAion 
of  the  party  that  has  the  bill ;  and  confequcntly  thar  7.  N. 
was  a  good  witaefs.  Note,  that  the  plaintiiF  had  paid  the 
money  to  y.  N* 

«*. 
Clements  verf.  Langharne.  ^ 

S.    C.    Sdk.  168 

TH  £  plaintiiF  brought  a  writ  of  error,  to  reveife  a  fine 
levied  in  the  grand  feffions  in  fFiales  in  the  county  of 
Pemhroify  as  heir  to  the  wife  of  the  conufor,  the  land  be- 
ing the  land  of  the  wife.  And  the  error  affigned  was, 
that  {he  died  before  the  return  of  the  writ  of  covenant. 
Upon  a  fcire  facias  againft  the  terretenants,  ^c,  the  de- 
fendant was  returned  terretenant  ^who  was  aUb  oonufee) 
and  warned.  And  upon  mentioning  the  error  by  Mr. 
Raymond  to  the  court,  the  fine  was  reverfed  without  dif- 
ficulty. 


Anaftion  m^ 
I  e  brought  in 
B.  R.  fox  any 
^flfence  commit" 
ted  in  the 
t:ounty  in  which 
that  court  fits 
notwithftaoding 
theai  J«i.c.  4. 

R.acc.  ante 
370.  W.Jon. 
193,  Salk.  373. 
D.acc.  afCeb. 
4249.  V.  ace. 
I  Bac.  40. 


Curlewis  t;^  Dudley. 

IN  debt  upon  5  EL  c,  4^  for  exercifin^  a  trade,  without 
having  lerved  five  years  as  apprentice,  upon  demurrer 
to  the  declaration  Mr.  Broderick  for  the  defendant  took  ex- 
ception, X.  That  the  aftion  was  difcontinued,  becaufe^e 
declaration  was  of  Michaebnas  term,  and  the  plea  roll  of 
jE^^r  term, and  there  is  no  continuance  from  Afichaelmas 
term  tp  Hilary  term,  and  from  thence  to  Eafitr  term.  Sed 
non  allocatur :  Becaufe  by  the  courfe  of  the  king's  bench 
ihey  never  enter  continuances  until  the  plea  comes  in, 
thouc^h  the  declaration  was  delivered  four  terms  before,  a.  A 
fecond  exception  was,  that  debt  does  not  lie  in  fuch  cafe  in 
the  king's  bench  by  21  Jac.  I.  f,  4.  Sed  nan  allocatur.  For  the 
difference  is,  where  the  adlion  is  brought  in  Middle/ex^,  and 
where  in  a  foreign  county.  In  the  latter  cafe  debt  does  not  liein 
the  king's  bench,  but  the  remedy  is. before  the  juftices  of 
oyrr  and  terntinir  by  2i  Jac.  I.  c.  4.  But  otherwife  it  is, 
where  the  aftion  is  brought  in  the  county  where  the  king's 
bench  is  ;  becaufe  the  king's  bench  is  a  court  of  oyer  and 
terminer.  And  the  refdlution  in  the  cafe  of  The  King  v.  GaU 
was  cited,  which  fee  before,  370.  HiL  10  IV.  3*  B.  R^ 
Judgment  was  given  in  this  cafe  for  the  plaintifF- 
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Price  "oerf-^  comitcm  Torrington, 

S.  C.  Safr.  2«5.  Hdt  30d. - 

ItiimUbitatus  aJfumfJH  fox  beer  fdd  and  delivered  to  the  IfatwJeflM^ 
defendant,  upon   nou  affumffn   pleaded,   «  the  trial    ^^x^^^^Ji^' 
GmUball  before  Holt  chief  juftice,  the  evidence  agadnil  the  tofubfcribc  in 
defendant  was>  that  the  ufual  way  of  the  plaintiff's  tradirtg  hi « books  sn 
was,  that  Ae  drayman  came  every  night  to  the  plaintiff^  "^^lit  d^ 
dcrk,  and  gave  account  to  him  of  all  the  beer  that  he  ha4  uver^pwxrferf  * 
delivered  that  day;  and  an  entry  was  made,  of  it  in  a  book>  the  lublcriptiM 
which  the  drayman  and  clerk  fubfcribed;  and  that  ^^^^^f)^^l^^ 
was  fuch  an     entry  of  barrels    of  beer  delivered  4„c^  ^X^t 

to  die  defendant  &r.  and  that  the  drayman  was  dead,  and  ^tytty  of  the 
the  fuUcription  was  pioved  to  be  of  his  writing.  And  Holt  r*»^  cefttaintd 
chief  jufticc  held  this  gaod  evidence  to  charge  the  defendant.  fubSiSTS! 
And  a  verdi^  was  given  againft  him,  fcf r.  ap:.  ante  732-^ 

Broughton  vtrf.  Langley:  mtr.  Trin.  n. 

W.3.B.R. 

t.  C.  Lotw  «»3.  Salk.   679.  Holt.  708.  i  Eq.  Abr.  Tnift  and  Ttu(Vce$.  C-'  ^0^4x4. 
pi*  3.  4th  Ed.  p.  3S3«  Pleadings    ^uid  verdia,Li|tw.  S14.  poft  vol  3  p.  151* 

THE  plaintifF  Hwin/^Ary  Broughton  hro\x%\iX  an  cjea- Jf^^J^fJ;^*^ 
ment^agatnft  the  defendant  Abraham  Langlej  upon  a  their  iKinip 
demife  of  three  mefiuages,  twentv  acres  of  land*  &c,  lying  trail  to  permit 
at  Hifperbolnu  cum  Brigghoufe  m  the  parifli  of  Halifajt  in  J^^^**  j^^* 
the  county  of  T^rky  made  to  the  plaintiff  for  five  years,  to  Ind^^profits  of* 
be  computed  from  the  firft  erf*  March  J2  ^.  3,  &c.  by  y^hn  the  eftatc,  the 
RanUdin  Junior.     Upon  not  guilty  pleaded^  and  a  trial  had  ?^*4«  ?n"^^ 
before  7urt(m  juftice  at  the  SirwTwrafSfes  heldat  T^r/u '"giiKCC^^ 
/IK  3.  a  fpecial  verdi£l  was  found,  viz.  that  before  the  time  Apowertomake 
of  the  trefpafs  and  ejeflment  Robert  Ramfden  grandfather  of  »5oMitiircmay 
the  laid  John   Ran^den  leffor  ot  the  plaintiff  was  feifed  of^;^]^^^ 
the,  i(c.  in  fee ;  and^  being  fo   fHfed^  the  fixth  of  April  tail.  Ace.  1 
1689  he  made  his  teihunent,  and  thereby  devifed  the  jnef-y"»^«*'4i"s^ 
ftiages, '&c.  in  queftion  with  their   appurtenances,  in  his^^^^^    *^^ 
verkisy  viz*     I  do  hereby  give^  devife  j  and  bequeath  unto /Z  jjf^  /<Mf 
John  Stanclifflt^  and  Robert  Ramfden  my  fecond  fon,  and    ^^   . ^j* 
their  heirs  and  afigns,  all  thofe  my  meiluages  or  tenemem$        ^  ^/^  * 
with  the    appurtenances  at    Norwood-green^   and    all  the  i^-^*^^**^*^  "^j^* 
houies  buildings,    clofes,  lands  and    grounds  to  the  fame 
belonging,  now  in  the  tenure  of  Jeremy  Robinfin  and  Robert 
If^Uiny  or  their  affigns.;  and  I  do    hereby  expre(^,  publifh 
and  declare,  thai  the  hid  John  Stamlijfe  ^nd  Robert  Ramfden 
my  (on  and  their  heirs  mall  by  fbro^  of  this  niy  laft  will  and 
tnhment  ftand  and  be  feKed  of  the  faid  meiluages,  &p.  to 
all  dkc  ufes,  intents  and  purpofes   herein  aftqr  mentioned  ^ 
that  is  to  &j,  Firft  of  intent  and  purpofe,  that  they  fhall 
permit  axidufScr  George  JBtjurfden^  my  fon  to  h4ve,r#ceivQ 

and 
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B«ouGHToN  and  take  the  rents,  iflues  and  profits  of  the  faid  mcffuagcs, 
,   ^  ^^     ^c,  for  and  during  the  term  of  his  natural  life,  and  after  his 
deceafe  (hall  ftand  feifed  thereof  to  the  ufe  of  the  heirs  of  the 
body  of  the  faid  Gcarge  my  fon  lawfully  begotten  and  to  be 
begotten,  and   for  default  of  fuch  ifl'ue  tp  the  ufe  of  the  faid 
John  RanifdenzwA  Robert  Rathfden  my  fons,  and  of  their  heirs 
and  affigns  for  ever,  equally  to  be  divided    amongft  them  ; 
Provided  alvirays  and  upon  condition  that  if  it  fliall  fortune 
the  faid  George  my  \o\\    to  marry  a  woman  that  fhall  have 
bona  fide  one  or  more  hundred  pouads,  that^  then  the  faid 
John  Standijfe  and    Robert   Ram/den  my  fon  and  the  faid 
G^^r^^fliail  have  power  by  virtue  of  this  my  will  to  make  a 
jointure  to  and  for  fuch  wife  of  lo/.  per  annum  out  of  the 
tsjf  fame  lands,  iic.  for  every  hundred  pounds  fuch   wife  ihall 
*   have  for  her  portion  for  the  life  of  fuch  wife,  and  r.ftcr  to 
the  heirs  of  the  body  of  th^  faid  Ge$rge  upon  fuch  wife,  &c- 
then  the  jury  find  further,  that  the  faid  Robert  Ramfden  the 
grandfather  by  his  faid  teftament  devifed  other  tenements  at 
Norwood-green  in  Hipperholme  aforefaid  to  his  faid  fon  Robert 
Ramfden  in  fee,  in  the  occupation  of  Richard  Riddle/lone^ 
upon  condition  that  the  (aid  Robert  RarufdeH  fhould  permit 
and  fufFer  George  Ramfden  and  his  heirs  peaceably  to  enjoy 
and  occupy  a  clofe  of  land  ^called  Paradife^  and.  to  take  the 
rents,  ifTues  and  profits  thereof  to  his  own  ufe  ;  and  in  de. 
fault  thereof,   that  the  faid    George  and   his   heirs  aftpr  any 
difturbance  made  by  the  faid  Robert  Ramfden  or  his  heirs  in 
the  enjoyment  thereof  fhould  enter  Into  one  mefTuage,  i^c. 
t>art  of  the  tenements  lately  mentioned  and  take  the  rents, 
cs^f .  thereof  until  the  faid  Robert  Ramfden  (hould  defift  from 
,  fuph  moleflation,  and  give  fecurity  not  to  difturb  for   the 
time  to  come :  then  the  jury  find,  that  the  devifor  had  liTue 
three  fons,  7^*^  Robert^  and  George  i  that  the  devifor  died 
ir^  1689.     that  G^^r^tf  upon  the  death  of  his  father  entered 
into  the    tenements  in  queftion    aforefaid,    and  took   the 
rents  and  profits  to  his  own  ufe  during  his  life ;  that  George 
in  1690  fufFered  a  common  recovery  to  the   ufe  ofhimfdf 
and  his  heirs  ;  tliat  by  indentures  of  leafe  aitd  releaf^  dated 
the  firft  andfeoond  of  November  9  fyill  3,  G^^r^^  conveyed 
the  premifes,  in  confideration    of  150/.  paid   by  the  defend- 
.  ant,  to  the  defendant  in  fee  j  that    he  entred,  Vc.  and  was 

•  *^- feifed  prcut  lex  poflulat;  that  George  Ramfden  died  the  firft 

♦  V*'  '•       •'    ofDecerfiberlbgj,     Thcnthcy  find  John  Ramfden junioiy  the 
I    ^  ^  leflbr  of  the   plaintiff,  heir  of  the  body  of  tne  faid   George 

Ramfden :  and  they  find  leafe,  entry  and  oujiery  and  make 
the  common  conclufion,  &fr.  The  general  queftion  made 
upon  this  fpecial  verdift  was,  whether  George  Ramfden  took 
an  eftate  executed  for  his  life  by  this  will,  or  whether 
the  eftate  remained  .  in  the  truftees  for  his  life,  and 
he  had  onl^  a  truft  not  executed  by  the  ftatute  27  H.  8. 
r.  10.  ofufes.  For  it  was,  admitted,  that  it  G^^r^^  ^^ij^ 
den  took  an  eflatc  for  his  life'  executed»^he  v^uld  by  Virtue 
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rfthe  ftibfcqucnt  daufe  (which  limits  the  ufc  to  the  hciriJ  of   A«ov«iiToif 
Us  body)  be  tenant  in  tail  executed;   and  then  the  common     .     \,\, 
recovery  fuffered  by  him  would  bar  the  intail  j  and  confe- 
quently  the  plalntiiT  would  have  no  title^  and  the  defendant'!; 
title  would  be  good.     But  if  he  was  but  ce/luy  que  truft  for  his 
life,  aad  the  eftate  remained  in  the  truftees  for  the  faid 
time,  it  [d\  would  be  otherwife.     It  was  alfo  admitted  by  the  (b)  ]^.  aee.  jtntl 
plaintiff's  counfeU  that  a  devife   (^)  of  lands  may  be   by  33-  s  Vin.  lex* 
<xpref$  words  to  die  ufe  of  another  than  the  devifee,  and  ^•^''' '^^' 
that  fuch  ufc  will  be  executed  "by  the  ftatute  of  the  27  Hen. 
8.    [For  that  fee  30  H^n.  6.     Fitz.  devife  22.  that  a  devife  ^onS^Jli?"^* 
by  cuftom  may  be  to  a  ufe,  anJ  then  fucn  ufe  will  be  after- 
wards executed  by  the  faid  ftatute.     See  alfo  the  words  of 
2;  Hen,  8.  cap.  10.     Moor.  107.   I  StJ.  26.  and  2  f^entr. 
312.  Burcbett  v.  Durdant."]     And  this  cafe  was  argued  at 
the  bar  by  Mr.  Cheatham^  arvi  Mr.  Br&derick  for  the  plaintiff, 
and  by  Mr.    Raymond  and   Mr.    Chefl^re  for  the   defen- 
dant.   And  the  counfel  argued  for  the  plaintiff,  that  George 
Ramfdin  had  but  a  truft  in  thefe  lands,  and  that  the  eftate 
in  law  remained  in  the  truftees.     For  ^ey  faid,  that  though 
a  devife  may  be  by  exprefs  words  to  the  ufe  of  another  than 
the  devifee,  yet  without  exprefs  words  it  cannot  be  averred 
(D  the  ufe  of  another  than  the  devifee,  becaufe  It  implies 
confideration  in  itfelf.   '  4  C?.  4.    Leake  and  RandaPs  cafei 
Then  here  hy  the  firft  claufe  of  the  will,  I  give  and  be- 
queath to  yohn  Stancliffe  and  Robert  Ramfden  and  their  heirs^ 
the  eftate  and  ufe  pafted  to  them  in  fee,  if  there  are  not  fub- 
fequent  words  exprefted,  to  convey  the  ufe  to  George  Rarnf^ 
den.    And  (by  them)  the  fubfequent  words  will  not  carry 
the  ufc  to  George   Ramfden.      For  they  are  that    JohA 
Stancliffe  and  Robert  Ramfden  fhdil  ftand  feifed,  to  the  intent 
that  they  fliall  permit  and  fufFer  George  Rarnfden  to  receivci 
the  rents,  iffues  and  profits  &r  his  life ;  which  words  pafs 
nocfbte  to  George  RamfdenyOxit  apparently  (hew  the  in- 
tent of  the  dcvifor  to  be,  that  the  truftees  ftiall  have  thd 
eftate  in  law,  but  that  George  Ramfden  by  their  j^ermifiioli 
fhall  receive  the  benefit  of  it.     For  if  he  had  intended^  tliat 
George  Rant/Hen  ftiould  have  the  eftate 'in  law,  he  would  not 
have  (aid,  that  the  truftees  fliould  permit  and  (uffer  George 
Ramfden  to  take  the  profits,  ^c.  which  he  itiight  do  in  fpight 
of  them*    Befides,  his  intent  appears  more  plainly  by  thfi 
fubfequent  claufe^    for  when  he  Jevifes  the  efl^te  to  the 
heirs  of  the  body,  he  varies  the  pht^'cj  and  leaves  out  ^c 
words  permit  and  fufter,  but  Cxpi   that  the  truftees  (hall 
itand  feifed  to  the  ufe,  (^c.  fo  that  there  he  devifes  the  very 
eflate.    Farther  his  intent  appears    move  plainly,  by  thd 
daufe  which  ^vespoWer  to  George  Aamfden  and  the  truftees^ 
to  mike  a  jointure  ;   for  if  he  did  not  mtend^  that  the  t^uf^*  , 
tees  (hoiild  have  the  eflat^^  it  would  be  vain  and  ridiculous, 
to  appoint  them  to  join  in  the  conveyanQe.    Thenfeve^al 
*fi:s  wete  cited^  HfoX  tb«  words  pexro^t  aod  fuAeawt>uld^ 
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Broughton  not  pafs  an  intereft  in  the  land,  but  founded  only  ^n  covf- 
.  '"'  .  nant*  .  i  Roll,  Mr.  848.  Lit.  X.  pi.  2.  Ketlw.  41.  3  Buiftr. 
5152.  C?'o.  Jac.  172.  2  Mod.  81.  Cro.  Eitz.  223.  Cro^ 
Jac.  598*  But  for  authority  in  point  they  relied  upon  the 
cafe  of  Burchett  and  Durdantj  2  Fentr.  311.  where  H. 
ff^icks  devifed  lands  to  John  Higden  and  his  heirs,  upon 
truft  that  he  fhould  permit  and  fuffer  Robert  Durdanty '  dur- 
ing his  life,  to  take  the  rents,  Wues  and  profits,  Robert 
committing  no  wafte,  and  af;er  his  death  to  the  heirs  of  the 
tody  of*  Kobert  Durdant  then  living.  And  it  was*"  there 
held  in  the  exchequer  chamber,  that  the  eftatc  in  law  re- 
mained m  HtzdeHy  and  that  Rob^t  Durdant  had  but  a  truft  j 
which  is  the  fame  with  the  principal  cafe.  And  therefore 
for  thefe  reafons  they  prayed  judgment  for  the  plaintiff. 
E  contra  it  was  argued  for  the  defendant,  that  this  was 
'  in  eftate  executed  in  George  Ramfden^  by  the  ftatute  of  the 
27  Hen.  8.  To  prove  which  they  faid,  that  before  the 
statute  of  27  Hen,  8.  an  ufe,  confidence  or  truft,  were  the 
fame;  but  now  fmce  the  ftatute,  common  parlance  has 
made  a  diftinftion  between  a  ufe  and  a  truft  ;  as  if  the  firft 
fliould  be  executed  in  pofleflion  by  the  faid  ftatute,  the 
other  not  j  thbugh  in  truth  a  truft  i|iall  be  executed,  as  well 
as  an  ufe.  As  if  A,  makes  a  feoffment  to  B.  in  truft  for  C 
this  fliall  be  executed  by  the  ftatute.  But  they  urged,  that 
before  the  ftatute  fuch  a  limitation  as  that  would  have  been 
an  ufe  ;  and  therefore  confequently  being  the  firft  ufe,  it 
fhall  now  be  executed  by  the  ftatute.  An  ufe  in  i  Cc.  121.  b. 
Co.  Lit.  272.  is  defined  to  be  a  truft. or  confidence,  which 

nt^i  ^l/ciT^i.   ^^^  "°^  ^^'^"^  ^"^  ^^  ^^^  '^"^'  ^"^  *^  ^^^  ^  **"&  coUate- 

7. 14  Hen.  4.  *   f^K    annexed   in  privity   to  the  eftate  and  to  the  perfon 

24.b.Dicro6.     touching   the   land,    viz.    that   cejiuy    que    yfe  (hall  take 

^Ed^'^'b       ^^^  profits    and    that    the    terretenant  fhall   convey   ef- 

p1cwh!"/«ji.'       tates  according  to  the  dircftfon  of  ceJluy  que  ufei    (o  that 

Moor  506.  W.    ceJluy  que  ufe  had  neither  yi/J  in  re  nor  ad  rem ;  but  in  equity 

Jones  116,117.  hg  had  both,  where  his  remedy  was  hyfubpoena.     Cefluy  que 

ufe  may  be  fworn  upon  an  inqueft,     Lit.lfeSf,  464.     There 

may    be   pojfejfto  fratris  of  anr  ufe.     5  idw.  -3.  27.     But 

cefiuy  que  ufe  could  not  diftrain  cattle  damage  feafant  upon 

the   land.     Z)/Vr,  9.  Plvwd,    352,    349.     Ketlw.    41,   46. 

He  could  not  releafe  the  rent  to  the  tenant  of  the  land,  nor 

give    licence   to   enter  upon  the    land,    9   Hen.    7.    26. 

I-Ie  could  not  take  the, trees,  15  H.  7.  13.     And  all  a<5ions 

QUght  to  be  brought  in  the  name  of  the  feoffees,  y  Ed.  4. 29.  b. 

Now  this  definition  of  an  ufe  agrees  with  this  devife  to 

Ceorge  Ramfdun^  confidering  it  as  before  the  27  Hen.  8.  cap. 

10.     For  t^ere  there  is  a  confidence  repofed  in  the  perfons 

.    of  John  StancUffe  and  Robert  Ramfden^  and  their^eirs  ;   it 

Is  annexed  in  privity,  to  *:heir  eftate,  but  collateral  to  the 

land  i  it  is  that  George  Ramfden  fliall  take  the  profits,  and  of 

confcquence  that  they'lball  convey  eftates  according  to  his 

'diredloU)  and  according  to  the  intereft;  that  he  had  in  the 

•ufe. 
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ufc.    It  is  the  fame  thing  as  if  the  dcvifor4iad  faid^  I  dt'vife   Brovo«t©k 
die  land  to  trufte^s  to  the  ufe  of  George  Ramfden  or  to  the  in-     l^n  glxy* 
tent  that  George  RamfdenihovMxzV^  all  thcland^tohis  uds  ror 
a  grant  of  the  rents,  ifiues  and  profits,  is  a  grant  of  the  land 
itfclf.  Co^  Lit.  4.  b.  14  Hen^  8,  6.  If  it  be  fo  in  a  grant,  much 
more  (hall  it  be  fo  in  a  devife.     Moor  753.   Griffith  v.  Smith. 
3  iMn.  78.  pL  118.  2  Leon.  221.  Hob.  285.  Balder  \.  Black- 
bume.  HutL  36.  Moor  774.  Telvert.  73.  Carpenters.  Couins,  tjnder  a  devlfc 
So  Pii/Ji.  8.   /^//.  3.    -tf.  -R.    between  South  and   ^/^«,  of  the  rents 
3  Salk^  228.  Gwn^,  375.  in  ejectment   upon  a  fpecial  vcr-  ^^"*^^  "'^^  P«^^*» 
di<3  the  cafe  was,,  that  J.  S.  feifcd  of  the'lands  in  queftion  fcn*cc©v*c.t  fpr 
m  fee,  29   C/r.  2.  devifed  all   the  rents,  iflTues  and  ptofits  itctobe  paid 
of  diem  to  Sarah  Surges^  wife  of  yobn  Surges^  for  life,  to  byt'»'«'x  cu- 
be paid  by  his  executors, -fo  as  the  hufband  of  Sarah  Burges  v^f^^f  foV'he 
fhould  not  intermeddle  with  them  ;  the  queftion  was,  vvhe-  hcibj.  ds  fnculd 
thcr  Sarah  Burges  by  this  devife  had  the  lands  themfelvcs,  notiotcixncduie 
or  whether   the   executors  were  tr-uftecs  .  for  her  ?    Rokeby  q^^^J^^j^c   th« 
and  Samuel  £yr^  juftices  held,  that  the  executors  were  truf-  kg^j  ^({.^^^  veil» 
tecs;  but  Holt  chief  jufticc  held,  that  this  Was  an  exprefs  in  the  feme,  op 
devife  to  the  wife  herfelf,  and  that  the  fubfequent- words  *^**  "*^"'°"' 
could  not  reftrain  it.     Wherefore  the  counfel  for  the  de- 
fendant concluded,  that  a  devife  of  the  profits  i^s  the  fame  as  a 
devife  of  the  land  but  that  a  devife  of  the  land  io  truftees,  to 
die  intent  that  Geqr^e  Ramfden  fliould  have  and  take  the  land, 
would  have  been  an  ufe  executed  in  George Jiamfden ;    and 
therefore  that  this,  devife  to  the  truftees,  to  the  intent  that 
Gcsrge  Ramfden  (hould  take  the  profits,  will  be  an  ufe  ex- 
ecuted in  G^5rg'^i?<7?;j^«.     They  compared  this  cafe  to  the 
cafe.  Pafi'h.  27   Hen.   8.  6.    pi  15.    where  in  a  deed  the 
covenantor  declared,  that  his  recoverees.  (having  fufFered  a 
common  recovery  before)  fhould  fufFer    Giles  to  take  the 
profits  of  the   lands,  it  was  held  an  ufe  in   Giles,,  •  So  30 
Hen.  6.  FitTih,  devife  22.  a  devife   that   one  of  the  three 
feoffees  (hould  receive  the  profits,  held  a  confidence,  which 
is  the  fame  with  an  ufe.     So  in  this  cafe,  before  the  ftatute 
of  27  Hen.  8.  this  would  have  been  an  ufe  .in  Qeorge  Ratnflcn^ 
and  'John  Standi ffe  and  Robert  Ramfden  would  have  been  ; 

feifcd  of  tbefe  lands  to  the  ufe  or  in  truft  for  George  Ramf- 
dtn;  and  then  it  would  be  executed  in  poflToirion,  by  tne 
expreii  words  of  the,  27  Hen.  8.  cap.  10.  where  are,  that 
where  any  perfon  (hall  be  fcif;:d  of  any  manors,  lands,  Wr.  * 
to  the  ufe,  confidence,  or  truft,  of  ^Inother  in  fee  tail,  or 
for  life,  fuch  ufe  (hall  be  executed  in  pofleflion.  Ihcn 
they  gave  anfwers  to  the  objections  made  of  the  other  fide. 
I.  And  firft  to  the  intent  of  the  devifor,  becaufe  he  intended 
that  tfaisfhoulil  be  only  a  truft  ;  they  anfwercd,  that  it  is  true, 
that  it  is  faid  in  feveral  books,  that  the  intent  will  govern  the 
railing  of  ufesfc  Perk.  107^  f (Si.  530,  1^l\  But  that  which 
is  intended  by  the  faid  books,  js,  that  the  judges  will  not  ad- 
judge an  ufe  or  lotereft  to  pafs,  contrary  to  the  intent  of  the 
party.  But  there  is  ng  authority  in  any  book,  that  the  in- 
lent  of  the  party  can  hinder  the  operation  of  the  law. 
K  2  And 
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H»otfcMTow  And  in  this  cafe  of  the  ftatute  in  the  CTCecution  of  the  vie 
LANck^t.  ^^^^  is  raifed,  if  a  man  covenants  to;ftanil  feifed,  to  the  ufe 
of  himfclf  for  life,  without  impeachment  of  wafte,  and  after 
his  decease  to  the  ufe  of  the  heirs  male  of  his  body ;  the 
man's  intent  ,is  plain,  to  have  but  an  eftate  for  his  life,  ye^ 
die  law  fupcrvenes  his  intention,  and  makes  him  tenant  in 
tail.  I  Fenf.  379.  Pylnts  v,  Myiford  3  where  HaU  chief 
juifice  fays  exprefsl}s  that  the  intent  of  the  party  cannot 
control  the  operation  of  the  law.  2«  As  to  the  objedioa 
made  from  the  power,  they  iaid  that  it  would  not  be  void ; 
but  that  it  was  a  prudent  caution  made  by  the  devifor,  that 
the  fonfhould  not  marry  without  the  confent  of  friends.  For 
there  thetruftees,  though  the  cftate  was  executed  in  George 
Ramfdertf  may  execute  the  power,  and  join  ia  making 
of  the  jointure  ;  and  yrhtn  it  iball  be  made,  the  jointurcfs 
'hKU  be  in  by  the  will.  As  to  the  cafe  of  Burebet  v.  DurdanU 
cited  on  the  other  fide  out  of  2  FenU  311.  thevfiud,  that 
the  principal  point  in  the  faid  cafe  was,  whetocr  the  re* 
kiainder,  limited  to  the  heirs  of  Robert  Durdant  now  livings 
veftcd  in  George  DmrdanU  or  was  contingent,  viz,  whether 
that  was  a  description  of  the  perfon  ?  and  it  was  held,  that 
it  was,  and  Aat  the  remainder  veiled  in  George  Durdant  i 
and  therefore  the  other  queftion,  whether  the  cftate 
lor  life  was  executed  ih  Robert  Durdant  <^  not,  was  intirely 
immaterial ;  /or  be  it  fo  or.  fvot,  Robert  Durdant  was  but 
tenant  for  life,  and  therefore  his  recovery  would  not  bar 
George  Durdant  noz  his  heirs,  £^f.  [Seethe  faid  cafe>  Sir 
T.  Jonesy  99.  I  Fentr.  334.  3  Keb.  832.  Raym.  333.] 
^  Ana  for  thefe  reafons  the  counfel  for  the  defendant  con* 

eluded,  that  this  was  an  ufe  executed  in  George  Ramfd^n^ 
i^c.  and  therefore  that  judgment  ought  to  be  given  for  the 
*  defendant.  And  of  that  opinion  was  the  whole  court; 
An{(l  they  agreed  in  omnibus  with  the  defendant's  counfel^ 
and  their  anfwers  ta  the  objections  made  by  the  plain- 
tiflTs  counfel.  They  faid,  that  a  ufe  and  truft  (as  to  the 
ivords  themfelves^  were  of  the  fame  purport  as  to  die  execu** 
tion  by  the  faid  ftatute.  For  if  a  man  makes  a  feoffinent 
in  fee  to  A,  in  truft  to  permit  B,  to  take  the  rents,  iflues 
and  profits ;  this  will  be  ,an  ufe  executed  as  well  as  if  u/. 
had  made  ufe  of  the  word  ufe.  They  approved  alfo  of  the. 
anfwer  given  to  the  objedion,  that  the  intent  appeared  by 
the  power  ;  and  laid,  that  this  was  a  good  precedent,  t» 
keep  children  dutiful  to  their  relations,  when  they  cannot 
fettle  jointures  upon  their  marriage  without  their  concur^s 
rence.  And  thev  faid,  that  if  they  conftrued  this  limha^^ 
tion  only  a  trult,  there  will  be  Iflrange  debates.  For  if 
George  mall  have  children,  then  the  truftees  will  be  feifed  hx 
Tee  in  trtift  for  George  for  life^  and  the  iflues  will  be  tenants 
m  tail;  which  wBl  be  ftrangc.  Therefore  it  Will  be  bet- 
ter to  condrue  It  ohe  inttre  ufe  executed  by^  the  ftatii(e« 
And  judgoicnt  was  giren  fi>r  tbe  defendant 
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AN  information  ^as  exhibited  againft  die  defeiK&nt  by  ^Tk  criminal t* 
Ae  attorney  general,  for  that  that  he  fach  a  year  and  ^ak»njuftifi- 
jkcc  profStorie  fpoke  thefc  words  upon  the  thirtieth  day  of^dS^vStSthif 
January  ;  klng^Cbarles  the  firft  was  rightly  fcfved  in  having tongcJom 
his  head  cat  off,  and  it  was  a  pity  his  two  fans  Obarles  and  ^ho'  the  paity 
Jams  were  not  ferved  fo  too  at  the  fame  time.     And  the  J^^en«e"ibe^ 
f^cakinz  of  thcfe  words  was  laid  to  have  been  in  contempt  people  frcmi 
of  the  deceafed  king  J^//rtfm  the  Third  and  his  laws,  et  <7i^  the  government. 
makm  cximplum  omnium  aliorum  in  hujufmodi  cafu  delinquen-  5?*^*"*^*^ 
ttitm  et  contra  pacem  dUfi  nuter  r^gis.     Upon  not  guilty  done  trtafixit- 
pleaded,   the  defendant  was  found  guilty  before  the  chief  Uy,  does,  not 
baron  at  the  affixes  at  Kingfion  in  Surry.     And  now  Mr,  ^T^?^^'"*' 
^M  and  Mr.  Mountague  moved  in  arreft  of  judgment,  ^fifon.  *\nd» 
X  That  the  words  bein?  fpoke  of  dead  perfons,  were  not  3.W.  am,c, 
puniibable,  uiileis  they  had  fome  influence  upon  the  living;  D*  (^/ 
and  diercforc  it  ought  to  have   been  averred,    that  they  ^,^^"^1^^ 
were  fpoken  ea  intentkrte  to  alienate  the  aiFedions  of  the  been  done  in 
pec^le  fix)m  the  prcftnt  government.     Bed  non  allocatur.  ^^?*^** 
FoTy  per  emriam^  if  the  words  advance  pernicious  ^io6kinCj^^^^^^^^^l 
and  evil  tenets,  they  have  an  influence  upon  the  prefent  laws  and  againft* 
government.     Now  thefc  words  juftify  regicides,  and  ^c^^J^^^UhB 
murder  of  king  Charles  I.  which  isdoclarcd  12  Qin   2.  Athcw^dsTh^ 
30.  to  be  murder  by  21&  of  parliament ;    and  the  ^egi^idesjaidiate  king, 
are  attainted  5  and  a  feft  day  is  appointed  to  be  ohferved,  to  *»^I1  apply  to  W- 
pray  God  to  avert  bi§  judgments,  fcfr.     And  if  fuch  d^- i;irklS*'*"' 
trine  be  countenanced,  it  will  endanger  the  queen^s  peiion.  mtnmtati^mtd 
1.  A  fecond  exception  was,  that  the  word  prodttorie  is  lifed  l*?^^*- 
in  all  charges  of  trcafon,  and  therefore  the  inferting  of  it 
makes  the  Bl&  here   charged  treafon ;  whereas  the  bare 
^^)  (peaking  of  words  cannot  be  treafon  1  and  therefore  thi? 
information   was  ill.      And  Mr.  Mountagve    (aid  &rther, 
Jthat  for  this  reafon  no  information  w#uld  lie  at  all,  but  the 
defendant  ought  to  have  been  indicted  for  treafon.    S^d  nott 
allocatur.  For,  per  euriam^  the  word  praditorie  will  not  render 
ihc  information  worfe.     If  it  appear  upon  an  indtdhnent, 
that  the  fa6l  charged  is  high  treafon,  there  is  a  ncceffity  tf 
having  the  word  proditorie  in  the  indiftmcnt  as   well  as 
pUnice  in  cafe  of  felony.     But  if  the  indi£hnent  be  fori^ 
mifdcmcanour  that  hath  a  tendency  to  high  treafon,  it  is 
not  ncceflary,  to  have. the  v/ovA  proditorie  in  it:   but  the  in- 
ferting of  it  is  not  improper,  becaufe  it  (hews  that  the  de- 
fendant had  a  trcafonable  intent,  though  he  was  afraid  to 
P«t  it  in  execution.     But  farther  if  the  word  proditorie  wat 
in&nfible  here,  it  would  not  vitiate,  but  (hould  be  rejeiSed 
as  furplufage.     3.  A  third  exception  was,  that  the  contra 
pacem  dielt  nuper  regis^  when  there  were  three  kings  men- 

(«)  T)k  preamble  of  this  2€t  dates  one  object  of  it  to  be  to  prevent  ^  all 
fniieron  corRfpoo^encc  and  commerce  ^ith  France,    (i)  R.  ace.  Cro.  Car, 

tio«j4 
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RsojMA      tioncd  before,  was  uncertain  to  which  of  them  it  referred, 
J    "^  ^         and  therefore  it  was  ill.     Sr J  non  allocatur.     For^  per  cur t- 
'   >^w>  iUceofitrq  pacemy  i^c.  are  words  of  reference,  andean- 
^  not  relate  but  to  Icing  fFilliam^  who  was  named  in  the  fsimc 
fentence   a  little  V»jfore.     A wd  judgment  was  given  for  the 
queen,  that  the  defendant   (hould   ftand  twice   in  the    pil- 
lory, ajid  he  was  fined   forty  marks.     Note,  that   the  dc- 
fen'^ant  was  a  tanner,    and  appeared  to  be  in  iiidifFerent 
cjrcumftances, 

.^w^s-Vr;  Brown  verf.  Babbington, 

Rot.  13-.  i 

A  cUufymfrc-   IpT^  RROR  upon  a  judgment  of  the  common  pleas  in 

g.tfucd out fior  «  J[^  indebitatus  ajfumffit^iox  14/.  brought  by  an  executor, 

rZ:^^^    lliing"nTthe       ^"^  ^^^  ^^'""^  ^^-s  laid  in   heicejltrjhire.     The  defendant 

yv^      defendant  ipto     ^\^ViiQA  non  a£vfnpfit  infra  fex  annos*     The  plaintiiF  replied, 

<5purt  in  order     and  fliewed  a  claufum  fregit  in   Derbyjhire  fucd  within   the 

phlnuff't^de-  '^^  y^^^^  '  ^"^  ^^^^  ^^  ^^^  ^'*^^  intent  to  arreft  the  defcnd- 
clareagainft  ant,  and  when  he  was  brought  in,  to  declare  againft  him 
iiiminanaai-  in  ajfumpfj^  according  to  the  courfc  of  the  common  pleas, 
wmn^"?iv«t  '^^*^^  defendant  rejoined,  that  he  did  not  aifurae  within  fix 
'thcftatuDMrf".  y^^ars  before  the  iiTuing  of  the  clayjum  fngiu  And  upon 
Imitations  iflue  thereupon  a  vcrdift  was  gi^'cn  for  the  plaintiff.  And 
fromattacWng  judgment  accordingly  in  C.  J5.  And  liow  upon  the  general 
fo^hichfuch^  errors  affigned  Vixl  "Parker  for  the  defendant  in  error  argued, 
aftion  19  that  fuppoling  that  the  claufum  fregit  was  fued  with  intent   to 

.brought,  R.acc.  declare  in  another  aftion,"  and  was  well  continued  until  the 
^        contA^nte432.   ^^^^  of  the  declaration    in  the  faid  a£i:ion,  that  will  be  a 
*vide  W.  514.   fufficient  profccution  within  the  ftatute  o{7.\fac^  I.   r.    16. 
I  ^*^r1i^'d     ^"^  ^^^^  though  in  this  cafe  the  claufum  fregit  was  not  con- 
Ed'.^iyS.  5walfo^^""^^>  y^^  that  will  be  aided  by  the  verdid  5   which    will 
j.Bac.  51 6 par-  diftinjru'^fli  this  f:2{z  from  that  of  Moi%  v.  Braretsni  ante  553. 
ticuUrly  if  the     ^j^j  o\'  Kef'Jey  V,  Hayvjard^  ante  432,  which  cafes  were  ad- 
.  b?^n^x.S^  i"^^^^'*  "P^".  ^^"^  W^""'  ^f  "^^  difcontinuancc,     That  fuch  a 
Andifitwovid   writ  fued  will  avoid  the  operation  of  the  ilatute  of  limita- 
itcopWnwbc     tions  i   becaufe  ttc  words  of  the  ftatute  are  general,  (hall 
itiotunreft't     '^c  commenced  and  fucd.     If  it  had  faid,  that  an  origin.-il 
^as  returned,      fliall  be  fucd,  the  ohje<^ ion  here   would  have  been  ftrong  ; 
Vidc«nte432.    but  now  the  foJe  qu  ftion   is,  what  fhall  be  faW  the  com- 
And  the  replica-  rn<»,j^^cmcnt  and  fuit  cf  an  adlion,     Whatfoever  is  a  proper 
bad  if  it  did  not  method  to  bring  th2  rfefcnJant  nito  court  to  anfwer,  will  be 
rtiewthatjtwas  the  commencement  and  fuit  of  an  a<Sionj  becaufe  an  a£tion 
rvturned.vidc      -    (>^    ^./f.   1H5.  is  defined  to  bc  another  but /li J  prtfequendi 
tn  judtcio  (piodjioi  debetur.     1  hat  a  claujum  fregit  is  proper 
for  that  purpofejappear*?,  i,  Becaufe  ifa  man  lives  in  one  county, 

aivl 
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and  commits  a  trefpafs  in  another  ;  if  he  be  fued1>y  original  Browk 
intrefpafs,  there  ought  to  be  an  original,  and  a  u^pias  upon  n  ,,  ''qt 
it,  in  the  proper  county,,  and  then  a  tefiaturn  eafias  in  the 
county  where  he  lives  j  all  which  dUatory  proceeding  \% 
laved  by  the  faing  of  a  claufum  fregH  at  once,  and  by  de- 
daring  againft  him  in  the  proper  county  when  he  comes  in. 
2.  If  a  man  make  a  contrail  in  the  vacation,  intending  to 
run  away  immediately  i  if  he  be  fued  by  original,  he  muft 
be  let  go  at  large,  becaufe  one  cannot  have  an  original  but 
of  die  precedent  term,  which  will  be  before  the  caufe  of 
aftioQ.  But  now  by  the  help  of  this  claufum  [regit  o  e  may 
arrcft  him  preTeqtly,  and  declare  againit  him  in  a  proper 
action  the  next  term*.  The  f^atute  of  13  Gar.  2.  Jl,  2.  c.  2, 
in  the  preamble  takes  notice  of  thefe  claufum  /regit s^  that 
they  were  proccflcs  ufed  in  the  commencement  of  aftions. 
And  the  fiiidcourfe  is  confirmed  in  T,  Jones  217.  jftJtins 
V.  Jay,  Bciides,  that  there  are  other  commencements  of 
fuits  in  the  common  pleas  than  by  original,  as  by  bills  of 
privilege.  The  true  commencement  of  every  adiion  in 
point  of  law  is  a  proper  original  in  fuch  a^ion  ;  and 
therefore  ftri£Uy  fp^lTmg  a  claufum  /regit  cannot  be  an 
original,  but  in  an  action  of  trefpafs:  but  yet  if  by  the 
courfe  of  the  common  pleas  a  claufum  /regit  iflues,  before 
ihe.fuing  of  a  proper  original  in  any  adtion,  and  is  ufed  as 
a  procefs  to  bring  the  defendant  in,  and  upon  fuch  clau/um 
fregit  he  is  arrcfted,  tfff.  the  fuing  of  fuch  claufum /regit 
will  be  a  fuing  and  commencement  ofanaftion  within  the 
meaning  of  the  ftatute  of  limitations;  for  it  is' equally  ^ 
demand  of  my  right.  And  what  (hall  be,  and  what  mall 
not  be,  a  commencement  of  ^n  action,  muft  be  determined 
by  the  courfe  of  the  court.  And  that  is  the  reafon,  why  a 
bill  in  the  king's  bench  is  held  as  the  original  there,  ;<nd 
ihcwant  of  it  aidedby  verdicS  by  18  EL  c.  14.  within  the 
word's  want  of  any  writ,  original,  l£c.  Hob,  204.  This 
ftatute  has  been  expounded  liberally,  as  to  the  faving  the 
right  of  parties.  Therefore  it  {a)  has  been  refolved,  that  ^"^  ^*^  ^^ 
where  an  adlion  has  been  commenced  by  plaint  entred  in  ,^  s!d  ^  ^^V' 
an  inferior  court  within  thefe  fix  years,  and  then  the  a^Sion  24.  Salk.  424!  • 
has  been  removed  by  habeas  corpus^  and  the  ftatute  pleaded  ;  P^-  »3-  >  J^cb. 
though  the  proceedings  here  were  de  ncn^^  yet  the  entry  of  ^^^'  ^  ^|' 
Ae  plaint  in  the  inferior  court  was  fuch  a  prcceedino:,  as 
would  av*id  the  ftatute  of  limitations,  and  that  the  pro- 
.ceedings  upon  the  habeas  corpus  were  in  fome   fort  a  con-  \ 

tinuance  of  the  former  fciit.  1  Si£  228.  IFhitwith  v.  Hq- 
verJen^  and  the  cafe  in  3  Ley.  245.  is'  exa(nfly  a  cafe  in 
point.  Then  hefaid,  that  the  cafe  of  latitats  in  this  court 
were  of  the  lame  nature  ;  for  they  are  iiTued  for  a  fuppofcd 
trcfpafe,  and  when  the  defendant  comes  in,  he  (hall  anfwer 
in  other  aflions.  But  the  cafe  of  the  latitat  is  a  ilronger 
cafcj  for  a  {b)  latitat  may  bear  tejfe  before  the  caufe  of  ac-  ^/.^  vid:  Covip. 

tion,454- 
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B»owK       tlon,  t  Vent.  28.  and  the  bill  oi  Middl^ex  in  this  court  is 

Ba»»ih«tow-  ^^^^'^  ^^^^^  ^^^  ^^^  ifititat  is  the  firft  prgqcfs,     Dur  *  18. 
'  Cro.  Qof.  264.     So  the  (laufum  fregit  is  the  firft  pnooeis  in 
the  common  p)eas,  and  always  hied, 

Obje£lioOf  That  there  is  no  foundation  for  dys  aver<^ 
ment,  fince  there  is  no  plaufe  of  tff  etiam  bilUe  in  it>  as  there 
is  in  latitats^ 

Anfwer.  The  fame  objefkidn  held  in  all  ca(bs  of  laiit^U 
before  the  13  Qtr,  z.  Jf,  2.  f.  2.  incompliance  with  which 
l^atute  the  faid  claufe  was  inferted  in  latitfitSy  as  appears  in 
I  Keb,  598.  and  fo  it  is  at  tl^is  day  in  all  latitats^  ^erefpe-. 
f  ial  bail  is  not  required, 

As  tQ  the  matter  of  the  difcontinuance  he  fatd,  that  it 
vvas  aided  bv  the  verdid  by  the  ^a  N.  8,  r.  30.  Aqd  hp 
f  ited  feveral  cafes  of  defefts  aided  by  verdidl,  us  X^elv.  119. 
Kindrici  v,  f^argiter^  |  Saund.  %l6.  Stenml  v.  H&den^ 
J  Lev.  196.  Cro.  Can  240.  the  cafe  of  Gidiey  v.  Wtlliams^ 
$ee  before,  634.  jSlen  jz.  Cro^Jac.  434.  2  Keb^  i88» 
^30.  the  cafe  in  point  upon  a  plea  of  a  iapiaf^ 

E  contra  it  was  argued  by  Mr.  Chejhjre  for  Ae  pIaintiiFi« 
frror,  that  both  the  cafes  cited  by  Mr."  Parker^  of  Aiois  v, 
Brereton  and  Kenfey  v.  Hayvutrd^  were  adjudged  x|pon  this 
reafon,  ^uiz.  the  originals  were  not  proper  in  the  faid  ac-: 
'iions ;  and  that  this  was  worfe  than  any  of  them,  beqaufe 
this  aftion  was  brought  by  executors,  and  the  clanfumjfregit 
was  for  a  trefpafs  done  to  them  in  their  own  right,  quare 
flaufum  ipforem  fregliy  that  the  verdiS  would  not  help,  bc«> 
caufe  the  ortgmal  was  improper,  and  therefore  tl\e  ifllie 
void  and  immateri^  :  but  x^  the  cafes  cited  of  tt|e  ot^er 
f^de  the  ifllies  were  proper, 

i/<?/r  chief  juftice  faid.  that  this  cafe  Was  not  like  the  cafe 
of  latitats  in  the  king's  oench  :  becaufe  a  latitat  is  an  an* 
Cient  procefs  of -this  court,  and  was  a  proccfs  of  this  cour^ 
at  the  time  of  tlie  making  of  the  ftatute  of  limitations  s  and 
the  ufe  only  to  bring  in  a  man  in  cuftody,  and  then  they 
declare  againft  him  in  euJioJia  niarefcalli  marefcalctae.  But 
when  a  man  is  brought  in  by  a  claufum  fregh  in  the  com- 
jmon  pleas,  they  do  not  declare  againft  him  in  euftodi^ 
fuardiani  de  la  Fleets  but  upon  an  original  proper  for  the 
a6lion.  And  this  practice  oi^laufumfregtt  in  the  common  pleas 
is  new,  and  thfyhayeanotherway  to  fue  there,  viz,  by  ori- 
ginal. '  But  in  the  king^s  bench  a  latitat  in  fome  ai^ions  is 
|he  only  way  to  commence  the  fuit.  .  North  chief  juftice  of 
^  common  pleas  made  a  complaint  of  latitats  in"^-* 
*  ll»ap^ttt| 
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liament,  and  the  matter  fuiFered  ^reat  agitation  in  parlia-       Btowyi 
mcnt ;  but  at  laft  the  latitats  were  approved,  as  they  are  **• 

alfo  by  27  EL  £.  8.  which  gives  a  writ  of  error  in  the  ex^  BAiimoTQif, 
chequer  chamber,  but  excepts  errors  to  be  affigned  for  want 
of  jurifdidion  in  the  king's  bench.  Now  this  being  the 
procefs  of  the  king's  bench  at  the  time  of  the  making  of 
the  ftatttte  of  limiutions,  it  muft  be  underftood  to  be  com- 
pri&d  within  the  meaning  of  the  2£L  And  he  faid,  he 
ima^ned,  that  after  >(he  r^verfal  of  the  judgment  of  Kenfiy 
V.  HapuarJ  was  affirmed  in  parliament,  this  point  would 
never  have  been  moved  again.  But  ^ther  be  faid,  here 
was  a  fatal  fault,  v/z.  tlut  the  plaintiff  does  not  fliewy 
that  the  original  was  ever  returned.  Now  if  he  ibews  a 
writ,  and  does  not  return  it,  that  will  not  avoid  the  ftatute 
of  limitations.  And  P&wys  and  G^u/t/ iuftices  aereed  in  aU 
thefe  matters  with  the  chief  juftioe  Hob'f  and  (aid,  diat 
in  the  cafe  of  QtUifird  v^  Blandfird  in  the  exchequer  cham- 
ber all  the  judges  there  held,  tliat  a  latitat  was  a  kind  of 
anginal  in  the  king's  bench*  Pinvett  juftice  i^reed  with 
thra,  that  the  Judmient  ought  to  be  reverfed,  for  want  of 
(hewing  a  return  or  the  writ.  B)it  as  to  the  odier  point  he 
fcemed  to  retain  the  opinion  that  he  had  given  in  the  com«- 
flion  pleas  in  the  cafe  of  Kinjiy  v.  Hayward^  when  he  was 
judge  there,  viz.  that  the  mewing  of  fuch  claufumfregit 
will  avoid  the  ftatute  of  limitations,  as  well  as  a  latitat  \  *" 

pUeging  that  a  thufum  fngit  was  the  ancient  procefs  of  the 
common  picas,  and  very  ufeful  to  the  fubje£l,  in  faving  the 
fines  due  upon  the  original ;  which  diey  never  fue,  if  there 
|t  a  verdid  in  the  caufe ;  but  ^t^r  a  demurrer  they  fue  it. 
The  jud^ent  was  reveled, 

Burdett  verf.  Whcatly. 

ERROR  upon    a  judgment  given    in  the  commoti  jij^pm,^^^^ 
pleas  in  cafe  upop  feveral  promifes,  in  which,  upon  error  tuinoc 
wmaffumfifit  pleaded,  as  to  two  of  the  counts  verdift  andf^S^y.^^n 
judgment  were  given  for  the  plaintiff,  and  as  to  the  rcfl  for  a*  thtfame 
{he  dcfen<|antt     And  the  error  affigneii  was,  that  the  de-  time.  acc.  r 
fendant  was  an   infant  at  the  time  of  the  promifes  made,  ^oU*,  A^r.  761^ 
and  ^Ifo  a|q)eared  by  attorney.    To  which  alfi^nment  di^comTpiei&t 
defendant  in  error  demurred  fpeciallv,  becaufe  it  contain- b.  i5.2d.£<^  ^ 
•d  matter  of  faSt  and  of  law  aUb.    And  therefore  the  jud^^  vc^.  5  p,  ^ooi 
ipe^  was  affirmed, 
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l"^''  n 'p  *  Aadrews  v€rf.  Linton. 

Ann.  B.  R.  ,  J 

Rot.  483.  S.C.  Salk;  »65.  ,Holt  273. 

•Tis  ootaffign-  TT*  R  R  O  R  upon  a  judgment  given  in  the  common  pleas 
able  for  cqf©r,  j^j  in  trefpafs,  for  a  cloft  broken,  upon  default,  writ  of 
who  returned"  '"quiry  thereupon  awarded  and  returned,  and  final  judgment 
the  original  was  given  there  for  the  plaintiff.  And  now  after  the  affignment . 
rotmeiiif.  vide  of  the  general  errors  he  faith  further,  that  the  faid  record 
riB.  6^id^Ed.  ^^  diminiflied  in  non  certificando  breve  originale  inter  partes 
vol.  5,  p.  301.  '  praediSlas  de  praediSfo  placito  et  retorndm  ejufdem  brevis  quod 
%  Bac.  iiS.poft  quitfem  breve  originale  vicdcomiti  EJpx  dire^umfitif  et  retorna- 
*  ♦'^  ii/e  coram  ju/fichriis  diSli  nuper  regis  apud  JVeJimonaflerium  in 

cSIahisfanSii  Hilariianno  regni  ejvjdem  nuper  regis  decimo  tertio 
ac  retorna  in  dtfrfo  brevis  illius  five  indorfamentum  Juperindt 
fcriptum  ut  hujufmodi  retorna  fit^um  et  fcriptumfuit  nomine 
cujtffJam  Petri  IVhitcombe  armigeri  tanquam  vicecomitis  di^i 
comitatus  Effex-  ubi  rev  era  diSfo  tempore  retomae  ejufdem  brevis 
eriginalis  ftilicet  in  eifdem  oSfabis  IrmSft  HUarii  eodem  ann9 
decimo  -tertio  auidem  Edvardus-  Luther  armigerfuit  viceconus 
tomitatus  EJjex  praedi^i  et  non  di^uf  Petrm  If^itcomhe^  ^r .  et 
hoc^paratus  ejl  verificare^  (*ff.  Upon  which*  Certiorari  was 
awarded  to  t|ie  cuftos  brevium  of  the  common  pleas,  'w^io 
•returned  the  original,  to  which  the  name  of  ff^biteombe  was 
fubfcribed.  And  after  two  fcire  facias^ s  adaudiendum  error es 
returned  nihil^  the  defendant  in  error  pleaded,  in  nulh  eji 
erratum.  And  Mr.  ferjeant  Hall  for  the  plaintiJfF  in  the 
common  pleas,  and  the  defendant  here  in  the  errors  objeft- 
ed,  that  this  matter  was  not  affignable  for  error.  Againft 
which  it  was  argued^by  Mr.  Raymond  for  the  plaintiff  m 
error,  that  it  was  affignaWe  for  error.  And  he  faid,  that 
there  was  a  difference  between  acfts  judicial  and  minifterial ; 
for  againft  the  minifterial  afts  done  by  a  fheriff  or  other 
officer,  an  avcnnent  may  be.  And  of  that  opinion  is  Pop- 
ham^  Cro,  J  at.  12.  Arundel  v.  ArundeL  And  he  cited  Yelv. 
34.  as  in  point,  where  it  is  faid,  that  though  in  cafe  of  the 
merifFa  man  cannot  aver  contrary  to  what  is  returned,  yet 
he  may  fay,  that  he  who  has  indorfed  his  name  on  the  back 
of  tlie  writ,  l^c.  was  not  (heriff.  Becaufe  b)' the  common 
law  until  the  flatute  of  12  Ed,  2.  c,  5.  no  fherifF  nor  of- 
ficer ufed  to  put  their,  names  to  their  returns  \  and  fo  this 
averment,  that  he  who  made  the  return  is  not  the  true 
officer,  is  not  takqn  away  by  the  ftatute,  but  remains  as  a 
thing  at  common  law.  To  the  fame  purpofe  Mich,  8  Hen^ 
4.  i+.  20  Mich,  9.  Hen,  4.  I  Hil,  lO  Hen,  4,  7.  b.  HiL  it 
Hen.  4.  52.  Pajch,  jfr  Hen,  4.  65.  b,  Trin,  1 1  Hen.  4.  9a, 
93.  The  fame  diverfity,  7  Hen.  7.  4.  So  Cro.  Car.  421. 
I  Roil,  Abr,  758.  Error  upon  a  judgment  of  the  common 
pleas  in  formcdon,  the  error  affiffned  was,  that  the  venire 
facias  was  returned  by  Sir  Richard  Salting/ion  IherifF  oijEf-' 
fex  in  crajiino  Martini  9  Cer,  i.  And  that  A.  Smith  was  then 
fheriff;  the  defendant  pleaded,  that  Sir  Richard  Salting/ion 
was  Sheriff  before  the  return  of  the  writ,  created  by  letters 

patent 
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patent  of  the  king,  prout  patet  de  recordo  \  nul  ticl  record  was     An»»iwj 
pleaded  to  it ;   and  the  letters  patent  were  prod  uced  j  and       ,  *'«^. 
It  was  moved  in  B.  K.  that  this  matter  ough;.  to  be  trie.:  oy 
the  countjs  \?ecaufe  it  migh't  be,  that  lih .  Richard  Saltings 
fisn  was  dilcharged  before  the  day  of  the  return  of  the  writ;- 
fed  Kon  allocatur  \    becaui'e   that  (hall   not  be  intended  i  and 
the  judgment  was  aiErmed.     But  there  noexctj'.on  was 
taken,  that  this  matter  was  not  affi;  aablc  as  error  j  but  the 
laid  cafe  feems  to  admit,*  that  it  was  affign.:^ble  as  errcr.     So 
Pafch.  1649.  ^'  ^'  Baxtofte  v.  Richards.   I  Roll.  Abr,  760. 
lit.  A.  pi.  3.  Error  upon  a  judgment  in  C  B.  the  plainiifF 
affigned  error,  that  where  a  venire  facias  was  returned  bv 
J.  S.  (hcriff  of  the  city  of  Exeter  j   this  error  is  not  "well 
affigned,    becaufe  the  venire  facias  is  not  certified,   upon 
which  the  error  is  affigned ;  but  it  ihould  have  been  certifi- 
ed, and  afterwards  a  certificate  to  aver  that  he  was  not  flie- 
riffj   whidk  admits  fuch  matter  to  be  affignable  for  .error. 
Farther  it  has  been^  adjudged^  that  a  man  may  aflign  error, 
that  the  ju^e  before  whom  the  judgment  was  given  was 
not  judge  i  as  T.  Jones  81.  2  Lev.  184.  Hippifley  v.  Tucke. 
Error  upon  a  judgment  in  the  court  of  Newbury  before  the 
mayor;    the  error  was  afligned,   that  the  mayor  had  not 
taken   the  oaths.     So  T.  Jones  137.     Deveney  v.  Norris* 
2  Lev.  242.  reports  the  refolution  in  the  faid  cafe  contrary 
to  T.  Jones ;  but  it  is  very  probable,  that  Sir  T.  Jonesj  who 
was  one  of  the  judges  then,  has  reported  it  more  exaftly 
than  Levinzy  who  was   then  but  counfel.     So  Cro.  Eliz. 
320.     ITalJh  V.  Collinger.     Sed  mn  allocatur.     For  per  Holt  ^  , 
chief  juftice,  the  cafe  of  Deveney  v,  Norris  is  not  well  re-  able  fofoTOr*^ 
parted  in  7^«w,  but  exa<5tly  by  Levinzi  for  there  th^  jv^g- that  the  party 
mei\t  was  affirmed.     And  he  faid,  that  he  was  counfel  m  whofatasjud^t 
the  faid  caf^  and  the  court  held  there,  that  fmpe  the  de-  j,"^^^"" 
fendant  had  admitted  the  judg<f  to  be  a  judge,  by  a  plea  to  aWgaijudgf. " . 
the  a^ion,  he  was  eftopped  to  fay  that  he  was  not  a  judge  where  a  writ  is 
afterguards.     Aftd  he  denied  the  caf'"  of  Hippifley  v,  Tucke  n. turned  the 
to  be  law ;    though  there  is  a  difference  bctwe^ni  the  two  P^^  ^^  f*^« 
cafes ;  for  in  that  of  Deveney  v.  Nor?  is  there  was  a  replica-  con-.pliin'of  apy 
tion  byway  of  efloppel  to  the  affignment  of  errors.     And  irregularity  in 
(by  himj  when  a  writ  is  return^  d,  the  defendant  h.^s  all  the  ^^^  execution, 
fame  term  to  make  complaint  of  ai.v  irregularity  concerning  s^  V'^ho^'^' 
it,  or  the  executidh  of  it.;  as  the  fberifFhas  alfo  all  the  faiie  Salk.  165.  vide 
term,  to  difavow  the  return.     But  if  the  defendant  permits.  *  t.r.  191, 
the  term  to  pafs  Without  application  made  to  the  court,  and  *5*" 
the  return  is  filed,  and  made  a  record  of  the  court,  ^e very  ™y™V^^^^^^ 
one  is  eilopped  to  fay,  that  the  perfon  who  returned  it  v.^s  time  difavow 


been  a  return  of  a  writ  of  enquiry,  bfcaufe  the  defendant  able  for  error 
would  have  been  out  of  court,  and  had  not  day  to  plead :  that  the  perfon 
but  as  afore  is  (aid,  it  cannot  be  affigned  for  error.     As  to  the  ^^^^^^J^*'"** 
cafe  of  the  venire  facia^  if  it  be  returned  by  a  mwi  who  is. inquiry  wamw 
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AjiDiEiPi    nqDrlli^riff,  it  is  not   affignable  as  error,  bccaufe  the  party 

tiNT04f.     niighthave    challenged  the  array  for  that  fault  ^t  mfi prius 'r 

ana  therefore  it  is  not  affignable,  that  thefherifFwasoutof 

*  *«P«ff<»     -th^  realm,  and  had  no  deputy,  as  in  the  cafe  in   Hai.  4.  be- 

thcvcnirefedM-^^^  it  was  a  good  challenge  to  the  inqueft.     He  faid  alfo, 

•.P.S4k.  265  that  the  caiein  Croie  and  RaiU,  which  concluded, ^r^u/  paUf 

per  recordum^  was   not  well   pleaded.     All   the  court  agreed 

with  i/^^/z,  ahd  judgment  was  affirmed.     Note  Mr.  ferjeant 

Hall  cited  Cr^  Jac.    188.   13  &.^    Trin  9  Edw.  4,    19. 

DUr  65.  Bro.  error  2.  to  prove,  that  the  procefs  is  void,  if 

it  hath  not  the  name  of  the  jQierifF.     2i  H$nS.  :^.Cr9.  Car, 

-224,258.  Cro.  Eliz.  655.  I  Sid.  94* 

Regina    vetf.  Rhodes  and  Cole, 

wdla  for  ttvB  A  ^  information  for  fubornation  of  peijury.  The  ifl- 
«rovm  on  an  XJL  formation  fet  forth,  quod  cum  in  curia  domini  regis 
f'^i^^j^^  coram  ipforege  apud  Weftmonajiermm  in  comitatu  Middlrfex 
perjufy^  tho'  Kbodes  nuper  de  Z/.  in  comiiatu  Surrey  oatmeal  maker  tmplact^ 
feme  of  the  tajjet  Holford^  pro  eo.  quod  cum  indebitatus  fuit  to  the  plaint/fF 
•ffigo^u  in  pttrothiafanGti  Clementis  Dacorum  in  comitatu  praedi^o  in  fo 
rr^tSrir  much  money  for  goods  fold,  and  promifed  to  pay,  ^c.  and 
vnn  good,  the  v/hereas  alfo  upon  an  account  ftated  between  the  plain* 
?<^  '*^"^^^*  '*^  *^^  defendant,  the  defendant  was  found  in  arrears  fo 
STctwi  D-  ^^^^  ^^  proipifrd  to  pay  it,  ^c.  and  die  defendant 
«ccSaik  3^4.  pleaded  not  guilty,  and  thecaufe  cajne  to  trial,  et  'triati^ 
fl.  36.  and  Tide  exitus praediifi  debite  habita  fuit  per  juratam  patriae  dtbite 
ThcwOTdt'«m  ^^P^^^^^^^^'^hj^^rotam^et  oneratamh^fort  my  lord  chief  juC- 
^r^  the  County  ticc  Holt  at  the  fittings  in  Middlefex  ;  and  the  defendants  did 
^  afHrcr«td  **  if      perfutiftros  lah9fes^  media^  et  procurationes  pcrfuade  and  pro* 

l^^mc^ol^  cure  one  J.  5.  to  fwcar  that  he  was  prefcnt  when  an  ao- 
before,  (hall in  'countwas  dated  between  them,  and  fo  much  agreed  to  be 
nation  be      due;  and 'the  defendant  paid  part;  and  fcveral  other  mat- 
6*^  >J^*?*  to  ^^^^  ^^^^  ^^^^  ^^  ^  fworn  ;  uhi  revera^  et  in  fa^o^  there  was 
the 'county  In    n^ver  any  account  ftated  between  them,    nor  any  of  thefc 
the  margin.  K,    matters  were  true.     And  upon  not  guilty  pleaded^  the  de- 
**w?  ^^*      f pndant  Was  found  guilty.     And  Mr.    IVeld  moved  m  arreft 
\yii%Uull%.    ^f  judgment.     And,   i.  He  took  exception  to  feveral  of  the 
affignments  of  thepeijuries,  and  he  compared  the   cafe  ts 
the  cafe  of  general  damages,  where  one  count  is.  infufficicnti 
that  will  vitiate  the  whole.     So  here  the  defendant  being  to 
be  fined 'upon  the  whole  information,  and  thatiine  being 
tnan  inajft^      intire,  if  anj^  of  the  affignments  of  the  perjury    are  wrongs 
m'-rf  rot.         thecoyrt  will  arreft  judgment. 

frMbpoftx3P4- 

On  ail  inionnacion  in  Middlefex  tor  fubornation  of  peijury  ftating  that  A,  late  of^  &c.  m  tlio 
eounty  of  Surrey  impleaded  B.  lor  that  whereas  he  was  indebted  to  kim  in  the  parifh  of  St.  Cle- 
tnents  Danes  \n  the  county  afarefd'td  &c.  and  that  the  ciore  was  duly  tried  at  the  ^ttiogs  m 
Middlefex,  the  courtcannot  take  theworos  in  tin  cmnty  afin^  xo  refer  to  Middldez.  Vide 
Cowp.  633.  DougL  XS4.  In  fueh  iu\  iofomiation  an  allegation  that  the  defendant  procored^ 
«r  that  he  perfuaded  the  party  to  Iwear,  impliec  -that  he  did  fwear  onfuch  procurtmqit.orpor^ 
fOaAon.  In  fuch  an  inforosation  ^  tis  fufiicient  to  (Ute  that  the  defendant  hy^mfiet  mtant  proeur* 
fKlthe  party  to  fwear,  without  fpedfylng  what  thofe  meant  were.  To  make  faUe  fwearing  per- 
';^iry,it  is  not  neceflliry  that  the  matter  fwom  <hou]ai>e  dccHtve  upon  /tho  poiatia  ^ud&on«tt 
/|il«Acicii^if it wa^aM«ctial.,0p.aoc4«n|iasS^  vi4t»«f  H«wk.  jh^h^f  ^  _ 

0t|t 
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But   Holt  and   the    whole  court  were  of  the  contrary     Rb«ina 
pinion,  that  if  all  the  afEgnmehts  of  the  perjuries  were      j^-^^ 
wrong,  but  one,  yet  that  one  would  be  fufficient  for  the  ^ 

court  to  give  judgment  upon  againft  the  defendant. 

The  fecond  exception  was,  that  the  judge  of  nift  prius  had 
ooauthority  to  try  the  caufejfor  that  the  caufe  of  aftion 
was  laid  in  S^rrey^  the  in  comitatu  praiJi^^  relating  .to 
Surrty^  which  is  the  next  preceding  county.    . 

Mr.  Br^derici  in  anfwer  faid,  that  ad  proximum  antec4dint 
fat  rtlatioy  nifi  in^iSatur fentintia^  but  that  if  it  did  hmdef 
me  fcnfc,  it  fliould  be  referred  to  the  county  in  the  margin  \ 
and  for  that  he  cited  Moore j  696,  in  cafe  of  an  aAion,  which 
was  very  like  this,  only  not  in  cafe,  of  an  iqdi£lraent;  and 
2Ct9. 465,  where,  as  alfo  in  the  cafe^in  Moore^  the  county 
next  preceding  was,  as  it  is  in  this  cafe,  mentioned  only  by 
way  of  addition,  and  the  judges  referred  in  comitatu  prae^ 
££i9  to  the  county  in  the  margin ;  but  that  was  in  an  aiflion 
too:  and  the  reaion  given  was,  becaufe,  when  there  wa# 
no  neceflary  relation,  they  would  make  fuch  conftruaion 
as  fhould  preferve  the  aftion.  And  he  faid.  the  rule  ought 
Aot  to  be,  as  Mr.  /^^  had  laid  it  down,  that  it  ought  to 
appear,  that  the  judge  of  »^  prius  \\2A2n  authority;  but  if 
it  did  not  appear  upontlie  record  that  the  judge  had  no  au- 
thprity,  it  would  be  well,  iorfemper  traefumitur  pro  fentintia^: 
^  the  moft  that  could  be  made  ot  this  would  be,  that  i^ 
was  uncertain  in  what  county  th6  a6lion  was  laid,  there^e- 
ing  two  counties  mentioned  befote,  to  either  ot  which  the 
froiJi^s might  relate;  and  therefore  the  court  would  pre- 
(ii!nethea(^Qn  was  Wid  iti  AliJdUfex^  which  would  fupport 
the  information,  and  not  that  it  was  laid  in  Surreyy  to  de- 
ftroy  it. 

Mr.  Mountague  iaid  farther,  that  as  it  (lands  indifferent, 
6e  averment  that  the  trial  was  debite  hahita^  now  it  is  found 
fcyyerdid,  will  help  it ;  otherewife,  if  it  appeared  upon  the 
record  itfclf,  that  the  judge  of  nifi  prius  had  no  power. 
That  it  was  a  common  thing  in  Latin  to  put  the  word  go- 
verned before  the  word  governing,  and  therefore  the  court 
will  (bdifpofe  the  words  in  the  conftruc^on  of  them,  as  to 
make  diem  fenfe  ;  and  fo  will  make  it,  quod  cum  Rhodes  nuper 
de  B,  in  eomitatu  Surrey  oatmeal  maker  implacitajfet  Holforfl  in 
turiadomini  regis  coram  ipjo  rege^  apud  tVeftmonafleriiim  in. 
emitattt  Aftdeuefex^  pro  eo  quod  cum  indebitatus  fuit  to  thes 
j^iaaiS  apud  It  panjh  de  St.  Qemenfs  Danes  in  comitatu  prac'^ 
i^oy  and  then  that  would  refer   to  Middlejex  and  fo  all 

Mol$ 
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Regina  Holt  chief  jufticc.     There  b  a  difFerence  betxveen  ac- 

Rhodzs.  ^*^^^  ^"^  indi&jnents  ;  if  this  had  been  an  a&ion,  and  the 
plaintiflF  had  declared  thus,  and  Middlefex  had  been  in  the 
margin,  it  miift  have*  referred  to  that  county  ;  andthc  rca- 
fon  is,  becaufe  MiddUpx  in  the  margin,  ftands  there  to  de- 
note the  county  in  which  the  ailion  is  laid ;  and  therefore 
though  a  county  be  mentioned  in  the  declaration  fdk*  a  par- 
ticular purpofe,  as  for  an  addition  of  one  of  the  parties  for 
the  purpofe,  before  the  venue,  yet  the  coTfiitatu  praediSfo  in 
the  venue  fliall  not  relate  to  that,  but  to  the  county  in  the 
margin,  which  was  put  there  for  that  purpofe.  But  now 
here  is  no  Middlefex  in  the  margin,  and  and  the  matter  as  to 
Middlefex  upon  this  record  is  nothing;  but  that  Holford  >vas 
fued  in  the  king's  bench  in  Middlejfexy  which  might  be, 
J)  though  the  a(SHon  werejaid  in  Surrey  \  and   Su    Clements 

Danes  where  the  contrilS^  is  laid,  might  be  in  Surrey,  Then 
what  conftruftion  fliall  be  made  ?  Why  relation  muft  al- 
ways be  to  the  next  antecedent,  unlefs  the  fenfe  hinders; 
which  how  does  it  in  this  cafe,  to  fuppofe  the  defendant 
Holford  indebted  there  ;  ajid  as  I  remember,  the  difference 
is  bctw'ecn adions  and  indi£hnents.     '^Cro,  lOi,  184. 

But  if  the  praediSlo  does  not  neceflarily  relate,  to  Surrey^ 

(a)  R.  ace.       but  ftands  indifferent ;  then  it  muft  (a)  not  be  taken  to  be 

»nie4»5.  Middlefexy  upon  the  account  of  the  averment  that   the  trial 

debit e  habita  fuit^  which   it  could  not   be,  it  5/.   Clemenfi 

Danes  vitTG  in  Surrey  a;id  not  in  Afiddlefex^  for   then  the 

trial  was  void. 

PoweiL     Eodem  always  refers  to  the  next  antecedent,  but 
(h)  not  praedi^o.     It  is  incertain  what  that  relates  to,  and 
here  is  nodiing  for  it  to  relate  to,  one  thing  more  than  an« 
%  other.     It  can't  relate  to   Surrey,  becaufe   that  is   put   in 

only  as  the  addition  of  the  defendant  in  the  action,  and 
MlddUftx  is  only  put  in  for  the  place  where  the  court  vfas 
held.  And  Middlefex  in  the  margin,  in  the  ca(e  of  indi£l:- 
ments,  is  only  put  for  the  county  where  the  indiftment  is 
found.  And  that  is  the  reafon  of  the  difference  between 
indiftments  and  actions,  in  the  laft  of  which  it  is  put  for 
the  county  where  the  aftion  is  laid  ;  and  therefore  the  prae- 
di^o  in  an  aftion  fliall  relate  to  the  county  in  the  margin. 
But  it  does  not  appear  now  here  upon  this  information,  that 
there  vras  any  Middlefex  in  the  margin,  and  therefore  this 
is  uncertain.  But  nothing  ties  it  up  to  Surrey,  and  for  anjr 
thing  that  appears,  the  judge  of  nifi prius  might  have  ju- 
rifdiSion,  and  therefore  when  non  vonflat  wl^ether  he  had 
^  or  no,  the  averment  that  the  trial  debite  habita  fuit  wiU 
cure  it. 

Mr.  fFeld  took  another  exception ;  thatthc  information 
was,  that  the  defendant   perfuaded  J.  S.   but  it  was  nM 

{h)  Thii  word  wf^  according  to  the  context  to  be  omitted. 

faid 


t 
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faicl,hc  did  it  upon  their  perfuafion.  For  it  might  bCi  ^  RtcucA 
that  he  might  reptnt  of  his  firft  refolution,  and  then  ano-  ji^vf 
ther  perfon  might  come  and  perfuade  him,  and  upon  that 
perfuafion  he  might  do  it.-  And  he  compared  it  to  Faux's 
c:ije,  where  the  indi6lment  was  held  to  "be  nauj^ht  for 
Wint  of  faying,  venerium  praedi^um^  after  the  r  we  pit  et  bility 
though  it  fays  before,  how  he  perfuaticd  him  to  drmi.  the 
poifon,  and  after  thzty  immediate  po/I  receptionem  vcneniprae^ 
dicfiobiit. 

To  which  it  WIS  anfwered  by  the  court,  that  the  infor- 
mation was>  that  they  procured  hini)  which  ntceflarily  im- 
plies an  2&  done. 

And  Holt  chief  jiiftice  faid,  that  perfuaded  implied  an 
aS  done,  for  elfe  the  witnefs  could  not  be  faid  to  be  per- 
fuaded. For  a  man  does  not  perfuade,  till  he  has  the  ef- 
fcft  of  his  perfuafion.  And  he  agreed  Faux*s  cafe.  And 
he  laid  that  Mr.  JVeUTs  cafe  was  not  to  be  intended,  but  jf 
it  codd  be  intended,  yet  the  firft  perfuafion  fhould  be  in- 
tended to  prevail  in  the  cafe,  and  fhould  |ive  the  firft  per- 
fuadcr  a  fliare  of  the  guilt.  Then  Mr.  iveld  took  another  - 
exception;  that  it  was  too  general  to  fay,  that  per  fmijlros 
laheres^fnediay  et  procuratiojtesj  he  procured  him  to  forfwcar 
hirafclf ;  but  the  information  ought  to  ihew  in  particular,  . 
how  it  was  brought  about;  and  he  compared  it  to  the  cafe  -^' 

of  an  mdiftment  of  murder,  where  the  weapon,  tsfr.  is  alL^ 
fet  out  in  certainty. 

If  ok  faid  it  would  be  good  in  an  indiftment  for  an  accef- 
(ory  to  a  murder. 

Powell  All  the  preccjdents  are  thus.  Befides  the  in- 
formation  fays,  he  procured  J.  S.  to  do  it,  which  fliev^s, 
.that  the  ad  was  done  j  and  then  per  fmijlros^  iSc.  will 
not  hurt. 

Mr.  IFeld  took  another  exception  ;  that  the  fum .  the 
witnefs  fwore  was  due  upon  the^  account,  was  diflFerent 
from  the  fum,  for  which  the  plaintiff  had  declared  ;  and 
therefore  was  not  evidence  in  this  caufe,  becaufe  upon  the 
injimul eomputajfet  the  plaintiff  can't  vary  from  the  fum  laid 
in  his  declaration.  And  Brodertck '  anfwered,  and  Hoit  took 
the  difference,  that  it  is  not  neceffary,   that  the  evidence  be  ' 

fufficient  for  the  plaintiff  to  recover  upon  :  it  is  enough  if 
it  be  circumftantial  evidence.  And  in  the  nature  of  the 
thing  an  evidence  may  be  very  material,  and  yet  it  may  not 
be  full  enough,  to  prove  direAly  the  point  in  queftion-  And 
it  is  always  fufficient  in  indiSments  of  perjury,  to  fay  that 
the  defendant  fwore  fo  and  fo  de  materia  in  exituy  and  it  has 
been  always  held  fo  in  my  time. 

PowelT 
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RsciNA         Pinvelt  SLffeed  the  feme  difFcrence,  and  faid,  though  thU 
Raooii.'      evidence  didnot  prove  fully  the  injimul  eomputaffety  yet  it  was 

very  material  evidence,  that  they  accounted  together. 
Aftcrwardii  the  judgment  was  arrefted  on  the  point  of  the 

authority  of  the  judge  that  tried  thecaufe. 

51^:^1.  Rcgina  verf.   Carter. 

N  indiAmen^  was  foiuid    agalnft    the  defendant,  for 

L  having  taken  and  carried  away  fo  many  ;nak  tickets. 

And  motion  was  made  that  it  fhould   be   qualhed,  becaufc 

it  does  not  fay,  from  whom  they  were  taken,  nor  to  whom 

they  belonged.    And  it  was  granted^    And  the  Indidfanent 


A' 


was  q^afhed. 
SSi.  b""r!  J^^^  ^V^  Mills. 

^^'  *^**'  S.  C.  Salk.  640. 6  Mod.  14. 

A'dcclaratloii  ripRefpaft,  ^«<Jf#  the  defendant  the  dofe  of  the  plaintiff 
SaST^  1  ^^«^  i>/r^^^^ardfuch  and  fuch  goods  .^i).^w. 
in  general  ihew  dl6ium  in  the  laid  clofe  of  the  plaint!  fl  £xijlentia  et  invintoj 
•xprefsly  that  gf  centum  cm^ios  fritidtriturati,  Anglice  groundjd^'ionis  prp- 
J^^^j'!^j^''^rmofthe  plaintiff,  adtunc  et  ibidem  ftmiliter  invent!  V 
H.  accJint*  '  ixijientis  eepit  et  nfportavit.  There  were  alfo  other  trefpaiies 
^59-  laid  in  the  declaration,  and  to  them  the  defendant  pleaded 

«      J  I     t     not  euilty.     But  to  the  Arft  trefpafs  he  pleaded  a  takinrfor 
/In  9  declaration      ,;^    -  '^  ^  u'  u   -.1.  j  >t-L 

fcr  taking  away    a  diftrcfs  for  rent,  upon  which  there  was  a  demurrer.     The 

particular  goods  ilTue  being  firft  tried  a  verdid  was  for  the  defendant,  but 

^*^and**if^^"*  the  jury  found  conditional  damages  for    the  plaintiff,  if  judg^ 

loobufhcUof     ment  mould  be  for  him  on  the  demurrer.     And  the  plea  be- 

wheai  ^tbe       jnff  ill  pleaded,  judgment  on  the  demurrer  was  for  the  plain- 

^^/if^'    tiff.     Whereupon  Mr.  Brant hwaite  moved  inarreft  ofjudg- 

'tO-^^'Sro^l     ment,  that  the  declaration  was  ill,  becaufe  the  firft  goodi 

tflbt goods  and    were  not  laid  to  be  the  plaintiff*s  goods ;  nor   can  it  be 

hbatteh  oftbe      helped  by  faying  they  were  in  the  plaintiff's  clofe.     2  Lev^ 

ft-fp^tothe  156.     in  point.     Terry  yt.Striuhvich.  yBulfir.lOi.     Cr, 

loobuftielsof    Jac.  46.  Tetu.  36   Trefpafs  quare  equum  cepit  a  perfina  of 

^hcat.  -g^e  plaintiff,  and  yet  held  naught.    To  which  Mr.  fFard 

Hs^  f  V        s^"^  ^^-  SoutboufefoT  the  plaintiff  anfwered,  that  the  de  bonis 

thc^'d^fcndant     />rtf)>rm  fliould  go  to  the  whole,  and  cited  2  Ro.  Jb.  250, 

Juftificsand  the  ^.  7.     Trefpafs,  quare  claufumfregit  et  mille  care£fatasfoli 

|)laintifr  demure  ffj^alentiam  loL  et  centum  pecias   maherenui  ipfius  querentit 

tak«cSSition^  advalentiam  200L  adtunc  et  ibidem  inventascepityi^c.  There 

al  damages,  it      the  fame  objeftion  was  took  and   enforced,  becaufe  ipfikM 

thdFcdaroagt*      querentis  coming  before   ad  valentiam  tied    it  to'  the  timbe 

jmyo/thc*"**      and  yet  it  was  held  to  go  to  the  whole.     But  Mr.  Brantb- 

tiefpafsciarciU   tc;<7iV^  in  anfwer  to  that  cafe  cited  Raym.  395.  Trefpafs  for 

laid,  th« jndg.    taking  the  mare  ipjius querentis ynee  mn  bona  ii  cataUafeqitentiO'^ 

"*fte^^*  ***     and  held  nought  for  not  repeatingi^w  querentii :  and  t  Saun. 

S^  whol^  ^     379.    The  reafon  of  which  cafe  is,  becaufethc  fcntcnces  are 

Vide  3  T.  R.     different,  and  fo  the  de  bonis  propriiseuCt  be  carried  to  all,  of 

^^^*  which  opinion  was  the  court.    And  HeH  and  Powell  iaid» 

that  die  addition  of  the  place  doled  upon  the  fent<rnce«  and 

that. 
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that  they  oould  not  leave  out  thoTe  words,  though  if  they  JoU 
had  been  out,  the  count  would  have  been  good.  Pcwy$  y^^^^^ 
jufiice  held  the  cafe  in  Raym.  to  be  the  cafe  in  point,  becauie^ 
by  him,  the  words  in  the  middle  mav  as  well  be  carried  for- 
ward, as  the  words  at  the  end  backward.  [Note,  in  i 
Saml  6a  Gainsfrrd  Virf,  Griffith^  *iis  held  otherwife.] 
G^uld  juftice  agreed  the  cafe  in  2  Ro,  Abr.  but  faid,  that 
would  not  warrant  this  cafe,  becaufe  the  et  coupled  all  to** 
gcther ;  but  quaere  of  that.  Then  Holt  chief  juftice  faid 
that  die  plaintiff  ought  to  have  judgment  for  the  goods  well 
laid,  the  trefpafles  being  feveral.  2  Saund.  379.  Pinknef 
verj,  the  inhabitants  of  hzik  Hundred  in  Rutland.  But  to 
this  Mr.  Branthwaite  anfwered,  that  the  conditional  da- 
mages were  given  intire,  and  therefore  the  whole  judg-» 
ment  ought  to  be  arretted.  Holt  faid,  if  that  were  fo  the 
judgment  ought  to  be  entered  fpecial,  viz.  upon  the  verdi A 
for  the  defendant ;  and  as  to  the  reft,  that  judgment  wad 
arretted,  becaufe  the  damages  were  given  intire.  But  in 
order  that  it  might  be  feen  how  the  damages  ^ere  founds 
Atff/lea  not  being  in  court,  the  caufe  ti^  ^journed 

Green  ver/.  Waller.  wT'a  b.  r* 

Rot.  xo. 

DE  B  T  on  a  bond.    The  defendant  craved  eyer  of  the  Id  debt  bfkm  ■ 
condition,    which  was^   that  if  the  defendant  fliould  bond  conditioned 
anfwer  the  determination  of  the  law  touching  fuclj  a  (hip  ^^^^^ff^^ 
and  goods,    and  in  cafe  the  law  fliould  adjudge  the   faid  bw  ihoQid  ad* 
fliip  and  goods  to  be  prize,  or  otherwife  forfeited,   if  then  ju^sc  them  tb 
die  defendant  fliould  deliver  the  (aid  ftiip  and  goods  to  the  ^^^j^^^^^J^^ 
phdntiiF;    that  then,    ^c.     The  defendant  pleaded,   that  that  the  law  had 
the  law  did  not  adjudge  the  faid  fliip  and  goods  to  be  prize,  tiot  adjbdged 
•r  otherwife  forfeited.     The  plaintiff  replied,  ^hat  this  fliip  ^'jJ^^P^^j/  ,^* 
aad  goods  were  condemned  in  the  admiralty  of  ^^^A^ffrfhasnotdclivefcA 
to  be  prize  and  afCgn«  a  breach,  that  the  defendant  had  not  them,  and  thert* 
dehvered  the  laid  fliip  and  goods^  ethocparqtus  ^  verificare ;  ^^****  pbintitr 
and  at  the  end  of  his  plea  makes  a  profert  in  curia  of  the  "^^inWi  re?* 

plicatkm.  Vi4m 
ante.  loS.  and 
the  cafet  there  dted.  Up«n  pkadinK  an  adjttdicatnti  In  the  adminl^  eouit,  It  is  not  neceflaiy  to 
make  aimrfot  of  the  frattnce.  Vide  aoite.  253.  And  a  profert  of  an  exempUAcatlon  of  th# 
fentence  will  be  furplufiiKe.  Vide  Co.  Litt.  125.  b.  5  Co.  53.  A  judpiient  that  the  party  recupe* 
ni«t»inAcad  of  recuperet,  is  i>ad.  R.  ace.  2  Wilf.  t6.  ace.  1  Roll.  Abh  771.  pK  13.  Vide  Str. 
1 1 32.  IX  561.  If  there  are  two  diftln^  judgments  upon  a  reconl,  one  of  them  may  be  reverlM  f(y 
cnor,  and  the  other  ftand  good.  R.  ace  poft.  153a.  Str.  18S.  S07.  971.  £>.  ace.  Bur.  1791. 
fed  vide  ance  S70.  If  a  judgment  is  affirmed  upon  error  with  cofts,  and  the  judgment  as  to  the 
oofisisafteiwarda  revei^KV  and  whether  the  court  which  reverfes  it  may  tiot  make  an  allowance 
fcr  iliofe  eoftsy  gi^ng  dsqr to  the  parties  lmpfx>perly  is  a  mircontinuanGe  only,  not  a  difoontinuance. 
A  nifeon^noanec  is  cured  by  the  appearance  of  the  parties.  Tho*  one  of  the  parties  has  the  ap- 
pellation of  Captain  prefixed  to  his  name  in  the  plactta,  yet  if  it  is  omitted  in  the  dec]aration«  if 
iudl  beconfidersd  m  pttt  of  bis  dcCcripdon  only,  not  as  part  of  bii  .name. 

Vou  n.  L  fentence^ 
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Qtnnn  fdntcncey  under  the  great  feal  of  the  admiral^.  The  de-^ 
^^^2sB  fendant  craves  cy'er  of  the  fentence^  and  the  fitemplification 
of  the  fcntcnce  was  fet  out  in  haec  vifbai  to  whidi  the  de- 
fendant demurs.  This  zQion  was  brought  in  the  common 
pleas  in  Ireland^  and  judgment  was  mere  given  for  die 
plaintifF.  On  error  brought,  that  judgment  was  affirmed 
in  the  king's  bench  in  Inland^  on  which  judgment  error 
Vas  now  brought  here. 

And  the  exceptions  which  were  taken  to  the  replication 
'  "by  Mi*.  Ward  were,  that  by  making  a  profgrt  of  the  fen- 
tence,  the  plaintifF  had  deprived  die  defendant  of  Caking 
ifTue  upon  the  fentence ;  and  yet  when  he  comes  upon  oyer 
demanded  to  fet  out  the  fentenccy  he  pleads  only  an  exem- 
plification of  it,  which  is  not  pleadable ;  but  if  it  were» 
•  does  not  prove  the  plaindff^s  replication,  being  varjiing  in 
many  particulars  from  the  fhip  and  goods  mentioned  in  die 
conaition of  the  bond ;  and  fo  does  not  prove. the  law  has 
made  any  determination  as  to  them.  And  befides,  it  does 
not  appear  in  the  fentence,  that  the  capture  was  upon  tke 
high  Tea,'  and  confequendy  the  admiralty  had  no  jurilXdion ; 
and  then  alfo  there  is  no  legal  determination,  and  that  the 
breach  ¥^as  not  w6ll  affigned. 

Holt  chief  juflice.  By  pleading  that  the  law  has  made 
no  determination,  die  defendant  has  GonficfTed,  that  he  has 
not  re-delivered  diem,  and  therefore  the  plaindff  need  not 
aiSgn  a  breach  \  and  it  is  not  like  die  cafe  of  ,an  awards 

ws?^  ST  (^)  "^^^^  ^^  *  ^^^  ^^>  *^  *^^  ^y  *^*^- 

.caAtUicrc  cited. 

As  .to  die  proferty  die  defendant  needed  not.  have  ^nade 
it,  becaufe  it  is  no  deed,  but  only  a  judicial  detaniifiarion 
in  a  court  not  of  record,  and  though  he  did  make,  a  profert^ 

1  he  needed  not  have  fet  it  out :   and  notwithftanduig  the 

pr$firtj  the  defendant  might  have  .  traverfed  the  featence  ; 
and  then  the  quaere  is,  whedier  this  imperdnent  matter  will 
hurt,  or  lefTen  the  ftrength  of  a  good  and  fubftantial  repli- 
cation ?  for  this  is  not  the  fentence,  though  it  be  odled  fo  ; 
but  mere  idle  impertinent  matter,  which  fball  never  hurt  a 
good  replication  well  averred. 

Powell.  You  (hould  have  traverfed  the  adjudicadoii, 
which  they  gave  you  a  fiiir  opportunity  to  do$  and  then  if 
the  fhip  had  not  been  the  fame,  or  the  matter  did  not  axiie 
within  their  jurifdidlion,  &c.  the  fentence  had  been  void, 
and  die  ifTue  had  been  for  you ;  but  when  you  have  not 
thought  fit  to  do  that,  but  waved  it,  this  matter  of  the 
fentence,  which  is  mere  furphifage  imperdnent  and  out  of 
the  cafe,  (hall  nevtv  hurt  a  repficatito^  whidi  fbr  aU  the 
1      reft  is  good*  .  ' 


Eafter  Term  z  Aimas  reginae;  8^^ 

£«lr  chief  jaftice£ud,  though  the  defendant  might  have       Cfttsii 
demed,  that  diere  was  any  fUe^  fentence,  yet  the  exempllii^     ^  ** 
catioii  of  the  fent^ncp  under  Ac  feal  of  the  court  would        ^'«'»»* 
hare  been  oonclufive  evidence.    As,  according  to  Henfloe^s  Theesunplifi* 
cafe,  it  is  neceflbry  for  an  executor  to  maintain  a^  ac«*  <=^t»n  of  a 
tioo,/tD  jproduce  the  probate  of  the  ^ill  under  the  te£i  of  ^SSty^*** 
die  eockfia^cal  court,  and  vet  notwithftanding  the  probate  c«nciuiWee  ▼!« 
IModuced  under  the  feal  c/the.  couit,  the  ddTendant  may  dcnceofthe 
plead  that  the  will'was  never  proved :    but  upon  iflue  upon  [55i"fe^SS^  ^ 
the  probate,  the  (a)  predate  under  the  feal  of  the  court  d*«cc.  Doujl. 
win  be  conclufive  evidence  i  and  fo  it  vras  adjudged  by  my  59<h  ^laA  trlde 
lord  chief  juftice  Kt^nit  upon  fuch  axafeinhis  time,  which  ^^  5i4- 
is  rqwrted  in  L^v.     But  the  counfel  not  being  fatisfied  (^)^^^**' 
with  i^  moved   the  court,   and  they  all  ae^eed  widi  my  ante  t62.  uU 
lord  chief  jufHce  Kelynge.     In  tjie  cafe  of  Iiughes  v.  urr«/-  ^1^1^^ 
m&tf,  in  which  I  was  of  counfel  with  the  plaintiff  in  my  com>.  co^, 
lord  Uak?%  tioie,'  an  £ngii/b  fhip  was  taken  in  the  time  of 
the  Dutck-vnTj  and  condemned  as  a  Dutch  fhip  in  the  ad-- 
miraity  of  Pranctj  and  fold  to  the  plaintiff;    and  in  an  ac- 
doD  of  irmnr.  brought  by  him  for  the  fliip  upon  a  trial  be- 
fixe  my  lord  chief  juftice  HqU^  the  fentence  of  the  admiralty 
of  Frama  was  produced  under  feal  of  the  court,  and  all 
this  matter  was  found  fpeciaily  ;  and  although  the  hSt  was 
found  to  be  contrary  and  falfifying  the  fentence  in  the  2A* 
minhy  of  France^  yet  that  fentence  was  held  to  bind  the    i 
property  of  the  goods,  and  the  plaintiff  recovered^ 

Then  Mr.  ff^ardxook  an  exception,  that  the  judgment 
in  Ae  king's  bench  in  Inland  was  id^o  conjideratum  ejt  quod 
the  plaintiff  r^mprrtfrr^  for  recupentj  which  was  ill,  being  a 
wrong  tenfe  i  and  cited  I  Ro,  Jbr.  771.  n.  23.  in  poin^ 
and  the  court  agreed  it  to  be  error,  but  that  it  would  only 
revtrfe  the  judgment  of  the  king's  bench  in  Ireland  quoad 
the  cofts  given  upon  the  affirmaince ;  but  the  judgment  of 
afinnance  would  ftahd,  b^ing  a  diftindt  judgment;  and 
•ccordmgly  thev  reverfed  the  judgment  of  the  king's  bench 
in  Ireland  qu9aa  the  cofts,  and  afErmed  the  judgment  quoad 
the  affirmance.  And  Holt  chief  juft ice  (eemed  to  iky,  that 
tiiey  mi^t  confider  here  upon  the  writ  of  error  the  cofts 
in  the  king's  bench  in  Ireland.     Sed  quaere* 

Then  Mr.  Ward  took  another  exception,  that  there  was 
adifeontinuaace  in  the  king's  bench,  the  continuance  being 
yudthe  kin^s  courts  ubieunque^  which  is  as  if  a  continuance 
iooiild  be  here  apud  Wefimonajierium  uhicunque  -,  whereas  it 
fluMid  he  coram  domna  regtna  ubicufiqucy  which  is  the  ftile 
cf  the  court. 

But  Hok  chief  juftice  {aid,  that  day  being  given  to  the 
pvtiesi   this  was  but  a  mifcontinuancei  and  could  not  be 

L  %  adii^ 
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Gbisv     ^t  difc0iitinuance,  and  that  tnifcontinuances  are  hdped  hy  an 

•W^Ltxi.    ^ppcsLnulce.    And  he  faid»  diat  where  die  proceedings  are 

by  bill,  the  continuances  are  €0ram  domim  rere  apud  Wifl* 

L,ajeriwn,  where  by  original,  r«r«»>  .M^r^^UTcio./^^. 

Mr.  Ward  took  another  exception,  that  the  writ  of /error 
was  of  a  plea  inter  Gran  it  Jacibum  Waller^  and  ^e  placita 
yfns-Capit.JacohumWaUir^  which  wasanodier  perfon»  for 
Capit.  muit  be  taken  to  be  part  of  his  namCf  otherwife,  if 
CaptU  had  followed  after  Jacobus  WalUf* 

Hob  faid,  that  in  the  bond^  and  other  proceedings^  he 
was  called  captain,  and  yet  V9hen  be  comes  to  declare,  he 
calls  himfelf  only  Jacobus  Watkr^  which  (hews  that  cap- 
tain cannot  be  part  of  his  name. 

^  Pwffttt  agreed,  diat  it  could  not  be  taken  to  be  part  of 
his  name,  and  that  he  muft  be' taken  to  be  the  nme  peribn. 

The  judgment  of  affirmance  in  the  kingV  bench  in  /rv- 
landyns  affirmed  fu»ai  the  affirmance,  and  reverfed  q9§ai 
the  cofts,  nifii  iit.  Mr*  BrodiHek  counfel  with  the  ddcnd- 
ant  hi  erron 
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Herbert  et  alii  verj.  Burfiow. 

ERROR  of  a  judgment    in  the  common   plea$   n^Obonft^oMf 
tffiatpfat  where  the  plaintiff  declared^  that  the  de-an^ddiwrltl 
fcndamy  in  confideration  that  the  plaintiff  yi/v^rr/  ft  dih-  f?^?^^ 
kroTit  to  die  defendant  h  many  pieces  of  hammered  mo-  proper^,  not 
nef,  promifed  to  pay,  iic^    On  mm  ajfumffit  {rieaded,  ver-  merdy  toshr« 
dift  and  judgment  for  the  plaintiff.    Mr.  Salktli  forthe^_P^«^ 
plaintiff  in  error  firft  urged,  that  hew  waft  no  confidera-       •^**  *^* 
tioa,  becaufe  fohtrtt  et  diUberaret  implied  no  more  than  a 
bart^viw  a  pofleffion  of  the  pieces,  &r«  but  notatrans- 
ferrii^  of  the  property.      The  court  on  the  other  hand, 
diat  it  implied  a  transferring^  of  the  property*    The  fecond 
error  was,  that  after  the  entry  of  the  psftta  comes  imme-  Ajudgmemki 
dotdy,  idi§  €9nfidiratum  eftj  Vc^  and  does  not  (xy  where,  SJJl^JJI^ 
nor  by  jvhom,  fo  diat  it  muft  be  took  to  be  the  judgment  ^^wKmi  it 
of  die  jury.     The  court  on  the  other  hand)  that  this  was  wMcivcn. 
dtecomhnt  form  of  entries  in  the  common  pleas,  and  the 
difference  is  between  judgments  of  fuperior  and  inferior 
courts ;  in  die  laft  it  muft  be  (aid  per  eandem  curiam^  tribst^ 
wife  in  the  firft*    The  judgment  was  affirmed. 


Sir  John  Paribns  verf.  Gill.  «. /r- 

lendaqt  gave  a  warrant  of  attorney  the  ad  of  J^  **^^  ^ 

^1   *     ^  -J  ^         "'a   !-•  -  judrmem  may 

tyoi^  to  enter  up  a  judgment  againft  him  of  be  amended  ^ 

before,  or  anyother  iubfequent  term.     A  judff-  the  judgment' 

itered  accordingly,  and  in  cnterine  it  up,  meP"P*'*   *-.9^ 
.u-..  :-   &//'      . jT^:^^  ^1^:^^  Salk.  50.  vide 


THE  ddendaqt  gave  a  warrant  of  attorney  the  ad  of  J^**^^^* 
April  ijoiy  to  enter  up  a  Judgment  againft  him  oi^^^^^l^ 
Hilary  tttttihcSoff  "^        ^'''  a-   j 

mcntwas  entered  9^'  ^        *'         saik 

memtrmulum  was,  that  in  Hilary  term  coram domina  regina  tUoA^iSs^ 
apud  ff^e/lmMofierium  venit  At  plzintlff et  protulit J  &c.  And  vide  Do«gt  xo9« 


the  bin  was  an  indebitatus  djjiimpjit  upon  a  mutuatusj  and  the  %.  Whether 
auduatus  was  laid  die  ad  ox  April  170  j,  the  day  the  warrant  «h««tnrof  the 
of  attorney  bore  date,  which  was  after  Hilary  term  I700,  ^l^JJ^^the 
phtroawlBwafTaDt  the  cemt   in  amending  a  judgment  hj  ftating  that  the  partici  appetiH 
bf  attomey.    S.  C.  Silk.  88«  vide  Bl.  ^53.  , 

of 
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Paxioki     of  which  the  judgment  was  entred,  and  a  writ  of  error 
CiLt,        ^^^  brought  upon  this  judgment  in  camera  fqaccariu    And 
now  Mr.  Ward  moved  the  court  to  amend  this  record  by 
the  judgment  paper,  upon  which  the  nwtuatus  appeared  to 
t       be  right  of  the  od  of  January  1700 ;  and  it  was  alfo  entred 
upon  the  bottom  of  the  judgment  paper>  y,  S.  pro  querente, 
y.  N*,  pn  difendente.     And  alfo  upon^e  top  of  the  roll  the 
warrants  of  attorney  were  entered,  v/z,  ^erens  ponit  hcoJu§ 
7.  S.  i^c.  and  de/endens  ponit  hco  fuo  y.  AT.  bfc.    And  he 
infifted,  that  the  court  might  amend  a  record  by  the  in- 
firuAions  given  to  the  clerk,  as  in  i  Cro.  147.     HuMn  83. 
In  debt  upon  a  bond  againfi:  an  heir,  the  court  added  the 
word  baeridis  ;  becaufe  it  was  vitium  cUrtci,  he  having  the 
bond  before  him :    that  amendments  had  been  made  in  the 
Common  pleas  by  ^e  book  the  ptothonotarieskeep  of  en« 
tries  of  judgments.    Hot.  tzn.   1  BrownL  16.    So  amend- 
ments have  been  made,  by  tne  paper  book,  i   Cro.    144. 
And  in  Hill.  8  fTtlL  3.  B.  IL  Sit  Roger  Pulaftm  v.  »^tfr- 
burton.  Saii.  48.    The  court    iemed  to  agree,  that   in 
eje£hnent,ifthe  declarations  delivered  in  the  country  were 
nght,  they  would  be  a  fufficient    warrant  to.  amend  die 
.  declaration  vpon  record  by,  and  therefore  as  thcr  would 
•  amend  by  thefe,  (b  they  would  in  this,  and  amend  by  the 
.  paper  .upon  vAidti  the  maftcr  figns  the  judgment,  and  make 
themutuaius  .agree  to  that  of  the  ad  of  januarj  170a 

As  to  d^e  feoond  thing  to  be  amended,  viz.  to  put  in 
per  y.  S.  attomatum  fuurn^  he  arguedf  that  die  warrant  of 
attorney  entered  upon  the  top  of  the  plea-roll  was  fufficient 
warrant  to  amend  that  by:  that  the  warrants  of  attorney 
were  never  filed  in  this  court,  but  that  anciendy  the  way 
was  to  enter  fuqh  a  one  ponit  hcofu^  fuch  a  one,  &r.  upon 
^  difthuft  roll ;  but  diat  in  the  dme  of  lord  chief  .juftice 
fFrightj  that  courfc  was  altered,  and  it  viras  entered  as  it  is 
now  upon  ,the  top  of  the  plea-roll ;  and  it  being  entered 
now  upon  the  roll,  that  the  plaindfFhas  made  fuch  an  one 
his  attorney,  that  fliews  plainly  to  the  court,  that  he  fues 
by  attorney)  and  is  a  fufficient  warrant  for  die  court  to 
make  this  amendment  by ;  and  that  the  couit  had  amended 
warrants  of  attorney,  JDiVr  105,  225.  March  133.  that 
this  was  lefs  than  that ;  for  the  only  quaere  here  was,  whe- 
ther the  attorney  (hould  be  intended  to  continue,  when  the 
plaintiff  has  once  made  one,  dll  he  comes  and  appears  ex« 
prefsly  in  proper  perfon :  that  upon  a  claim  of  conufance 
or  upon  a  writ  of  error  the  attorney  continues.  2] 
£dw.  3.  6 1. 


*ni0atMmty 
below  doeq  not 
continue  attor- 


Holt  denied  that  the  attorney  continued  upoi)  the  writ  of 

ney  opon'a  writ  error.     And  JVard  faid,  that  the  amendment  in  this  cafe 

of  error  without  ought  radicr  to  bc  favoured,  bccaufc  it  was  a  proceeding  by 
.new  warrant,  ^J^J^ 
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confenti  like  the  cafe  of  fines  and  common  recoveries,  5  Co.     I?A«toiii 
45.  '  And  he  (aid  that  the  entry  of  7.  S.  pro  quirente  at  the        Cilt. 
bottom  of  die  declaration,  was  a  mrtfaer  warrant  tb  amend 
bj. 

Holt  chief  juftice.  As  to  the  firft  mlftake  in  the  time  of  Book  In  the 
the  nmtuatus^  that  is  a  plain  miftake,  the  book  in  the  office  ^^"J?* 
has  often  been  allowed  to  be  a  foundation  to  amend  by.  So 
here  the  paper  upon  which  the  mafter  figned  the  judgment 
is  righti  and  that,  was  the  warrant  by  which  the  attorney 
was  to  make  up  die  roll,  and  therefore  he  hdd  clearly,  that 
0i^t  t#  be  amended« 

As  to  the  other  matter,  that  it  did  not  appear,  whether 
the  {daiAtifF  fued  in  peribn  or  by  attorney,  and  thereforei 
whether  die  court  flbould  not  add  per  y,  S.  attomatumjuum* 
It  is  plain  the  fuit  was  to  be  by  attorney  by  the  warrants, 
and  therefore  when  it  ftands  indiiFerently  on  record,  whe* 
ther  he  fued  by  attorney  or  no,  it  appearing  he  had  an  at- 
torney, wc  muft  intend  he  fued  by  attorney.  For  to  what  ' 
enddid  he  make  an  attorney,  if  he  intenddi  to  fue  in  per- 
(on.  Befides  it  is  the  pra£Hce,.  if  the  plaintiff  fue  in  perfon, 
to  enter  at  the  bottom  of  the  declaration,  querent  in  propria 
perfonoj  or  defendens  in  propria  perfina:  and  if  one  fues  in 
perfon,  the  other  by  attorney :  querens  in  propria  ,perfona  : 
J,  N.  pr9  difenientey  and  therefore  the  judgment  I^per  be* 
iJig  y.  S.  pro  quarentej  demonflrates  that  the  plaintiff  fued 
by  attorney,  and  is  a  fufficient  warrant  to  amend  this  as 
irell  as  the  other  fault  in  the  mutuatus. 

Powvs  and  Gould  juftlces  agreed  with  Hoh  in  omnibus^ 
P0fvr/f  juftice  did  alJR)  agree  with  him  as  to  both  amend**  ^ 
ments,  taking  the  ju^meht  paper  for  die  reafon.  But  he 
diiagreed  to  the  fecond  amendment,  taking  die  entry  of 
the  warrant  of  attorney  on  the  plea  roll  for  the  foundation 
only,  and  putting  the  judgment  paper  out  of  the  cafe,  be- 
caide  though  that  proved  the  parties  had  attornies  in  court, 
yet  notwidiftanding  that,  the  plaintiff  had  eledion  to  fue 
either  in  perfon  or  by  attorney,  and  that  entiy  did  not 
prove  he  fued  by  attorney,  and  dierefore  ^1^  Ho  authority 
to  amend  by. 

Both  the  amendments  were  granted  upon  the  defendapt 
in  error's  payment  of  coils,' and  oonfenting  that  the  judg- 
ment fhould  be  affirmed  without  coils,  becaufe  there  was  a 
{ood  error  at  t^e  time  of  the  error  brought^ 
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An  award  dia^  -|p^  E  B  T  on  a  bond.  Condition  to  perform  an  award 
^y?hr^oS^     i^  was,    that  the  defendant  fhould'pay  to   the 

ScL  and  that  pjaintifFor  his  affigns  50/.  et  fuferinde  the  plainttiF  fhould 
the  other  flioujd  feal  a  rele^e  to  him  of  all  actions  and  controverfies  tangeiC 
fe^wbiix^aU  praemjfa^  Mr.  Cheflyre  for  the  defendant  took  exception, 
^ftions  touching  the  award  was  not  mutual ;  for  the  50/.  being  awarded  to  be 
th^  piciaifesif  paid  generally,  and  the  releafe,  which  was  all  the  defendant 
ni^uS?"^^  was  to  have,'  being  only  of  all  anions  iangen^  pramiffa^  that 
An  aUe«atioii  ^°^'d  be  took  to  relate  only  to  the  50/.  and  not  to  the 
thatm^cyhad  controverfies  fubmitted.  The  court  on  the  contrary:  that 
not  been  paid  to  if  {hould  bc  underilood  of  the  controverfies.  a.  It  is  not 
&efdcfa^£"a**"^*^»  the  defendant  did  not  pay  to  the  plaintifF's  afligns, 
paymc^no  W»  w|iich  it  Ought,  2  Sid,  4.1.  Cro.  EL  348.  The  court 
nmsns.  contrary  t    becauie  they  held  payment  to  the  plsuntiflF's  af- 

^ipb.  acc.str.  figns  had  been  payment  to  the  plaintifFhimfelfi  etherwiik 
>|i.poftin5,  jj,  ^g  ^^(^  in  J  Cr^^  £1  for  not  repauring,  becaufethe 
^*'  ^  thing  demifed  there  was  dcmifablc  over.    Judgment  for  thp 

plaintiff, 

AnmB.R'*  Dillon  verf.  Harpur. 

Two  negatiyw  ^T^  A  S  E.  The  defendaht  being  an  attorney  of  the 
vtk aptea pleaded  \^^  con^mon  pleas,  pleaded  his  privilege,  and  he  laid 
Jmiopnttoan  ^^  prefcription,  that  time  out  of  mind,  nuUut  bujufimdi 
9Siimax\\i,%,C./attornatu5  non  debet  implacitariy  &ff.  but  in  the  common 
$alk.  3*8.  pleas,  except  for  treaions,  Wr.  The  plaintiff  demurred 
A  cuftom  that  Specially,  and  Ihewed  feveral  things  for  caufe,  none  of  which 
?MrnoVddb^"  would  hold  as  good  exceptions.  But  the  fault  that  Mr.  JK^y- 
Impiacitaribut  md»^  infiftej.  upon  in  the  plea  was,  that  inlaying  the  pre- 
jn  his  own  court  fchptjon,  the  two  negatives  amounted  to  an  affirmative,  vivu 
fomc  Ittatjics  '^^^^  '^^^  attornies  in  the  commop  pleas  were  fuablc  elfc* 
ought  to  bcfuc^  where  than  ip  the  common  pleas,  and  ifor  any  thiflg  that  ap- 
flfwherc.  s.  c.  peafcd  to  jhe  contrary  this  defendant  might  be  ©ne  of 
Salk,  328.  ji^g^j,^  Tq  ^^j^JcJj  ^}jg  court  agreed.  But  riien  Holt  chief 
juftic^  faid,  it  would  be  a  quaere^  whether,  fince  the  dc- 
Andifanattpc-  fcndant  has  alleged  hi mfclf  to  be  an  attorney  of  the  com- 
ucyof  C.  B.  mon  pleas,  the  law  docs  not  fay  he  ought  to  be  fued  there 
ajftom^^ir^oJ^d.  ^'^^^H^  laying  a  cuftom,  and  fo  this  cuftom  as  alledged 
tp^ct'rid'ofan^  ^^^^  fhoiild  be  rejcfted  as  furplufage.  And  upon  that  it 
afl^'ion  in  ano-  was  adjoumed.  And  at  another  day  Mr.  Scuthuji  for  the 
^^^^fjj'  ^*"^  defendant  urged  firft,  that  two  negatives  in  law  did  not 
taurnoticc"of  ^^^^  ^  affirmative.  l,itt.  fe£i.  220,  362.  to  which  Mr. 
hispriYiifj^ras  Raymond  anfwered,  that  thofe  were  cafes  of  grants, 
^"^^"^orn«y-  wherein  the  law  regards  the  intent  of  the  parties.  But 
1869.^  *^'**  P^*^^^  (efpecially  thofe  to  thejurifdiiStion,  t^c.  as  this  is)  are 
'  RJways  took  more  ftriftly,  quod  fuit  €onceJfum  per  Potu^ll^ 
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PfWfsmiGouUju^'iceSj  abfente  Holt  chief  iuftice.     And      Diil^m 
i*Wf// jufticc  (aid,  that  Unce  pleadings  muft  be  in  Latin  by     „  ^' 
the  aA  of  fin;.  2  they  muft  be  conftrued  according  to  the 
nil^  for  the  oonftrudionof  Latin.    Then   Mr.  Simtbou/i 
orgM,  that  the  court  would  take   notice,  that  the  attornies 
ofthefScommon  plejis  bad  privilege  of  being  fued  there,  and 
jvjed  the  cuftom  as    plpad^d  as  furplufage.   'But  by  the 
three  juftices,whatfoever  they  would  have  done  had  it  ftood     «. 
indiferent,  now  diiey  would  not  tajce  notice  of  a  privilege 
exprefely  contrary  to  what  the   defendant   has  alledeed  m 
bis  plea.    And  therefore  they  ^ve  judgmcnt>  that  the  d«* 
(todaat  Ihould  anfwer  over* 

Sheer  ver/.  Brown.   < 

3.  C  Salk.z6.    3Sa]k.X7. 

ERROR  oil  a  Judgment  given  in  the  common  pleas  ITponi  count  in 
by  nil  £dtin  m  qffmpftt  tor  goods  fold  and  delivered,  ^"*^'^  5» 
?mong  <tf|icr  counts,  and  intire  damages  on   the  writ  of  m^SiOT^d^iw 
inquiry.    The  error  iiffigQ'd  was,  that  in  the  declaration  the  plaintiff  and 
fhc  plaintiff  £iys,,that  die  defendant  being  indebted  to  him  2^"^\*' 
in  ib  much  money  for  goods,  fold  and  delivered^  i/r  ^^«^- that  the  defcnd- 
ratinuindejuperfe  ajitm^hy  and  does  not  fay   that  the  de^  ant  promifed,  * 
fendant  afiumed,  and  therefore  that  the  declaration  was  ill.  **»<>'  ^^  name  it 
Andtoprove  Ais,  Law  v.  Sounder,,  Cro.  ^^913-   J^rtfS'SSS^.f" 
5a  and  Lopdell  verf  Hart,  intr.  Pafcb,  I   fVill  3.  B.  R.  tive  cafe  to  the 
and  2  Fentr.  196,    were  cited.    Hut  Holt    chief  juftice  wwd  amimpfit. 
being  prefent  when  this  was  firft  ftirred,  held  it  clearly  well  5  ^l^  \^*^ 
and  fatd  he  had  forgot  the  cafe  erf  Lopdill  v.  Hart  but   fup-      ^^'  * 
{^ofed  if  it  were  fo  adjudged,  diere  were  tljree  porfons  men- 
tioned before  in  the  pount.    Upon  which  it  was  adjoum'd.  ^^^^fj^^if 
And  being  ftirr'd  at  another  day  (//0//  chief  juftice  being  ak^i)therperibn 
abfent)  Powell  juftice  faid,  that  the  cafe  in  Cro,  BUz.  913.  »  mentioned  in 
was  fo  adjudg'd,  becaufe  there  were  diree  perfons  mentioned  ^J^JJJJ?^^ '*^ 
in  the  count,  and  then  mn  ^onftat  which  of  the  two  befides 
the  plaintiff  made  the  promife,   and  therefore  it  is  uncer- 
tain; but  in  this  cafe  there  is  only  thej^aintiff  and  defend* 
ant  mentioned.     As  to  %  Fentr.  196.  that  was  adjudg'd  on 
a  modon  widioi|t  debate,  and  againft  Fentris*s  opinion,  and 
that  in  a  cafe  in  the  common  pleas  iibout  two  or  three  years 
ago  this  exception  was  took  and  confxdered,  and  2  Fentr. 
f^onfidered,  and  the  exception  overrruled;  and  the  cafe  in 
2  Fentr.  held  not  to  be  law  by  the  whole  court  of  common 
picas.    It  muft  betook  to1)ethat  the  defendant  promis'd. 
Ifitis  tranflated,it  is,  that  he  promiCbd,  which  muft  refer 
to  the  defendant,  that  wentlaft  before.     GW^jufticefaid, 
that  die  (ijfierence  was  between  a  collateral  promife,  and 
ene  that  ariles  by  operation  of  law :  and  cited  Buckler  verf, 
4ngell,  I    Lev.  164.   and  Moiljhn  verf.  Rufellj  judgment 
was  a^nx^M  by  the  tlirec  jufti^c^  Holt  being  abfent. 


/ 
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Rcgina  verf.  Burnaby. 

S.C.  pom.  1)1.    CoDittftioa  poft  toI.  3.  p.  15. 

conviacd  by  a  A  Convidioti  upon  the  ftatute  of  the  43  £.  r.  7./  i. 
5"^^  <^^^  jfJL  againft  robbing  of  orchards,  cutting  of  trees,  Vc. 
^^Aonvrtien  The  convidion  fcts  forth,  that  whereas  compkint  hath  been 
removed  into  B.  made  to  the  juftice  of  peace  by  Sir  Robert  Barnard  ^i  Br  amp* 
^*  ^'sJk^T'^  ^'^  '"  *^  county  of  Huntington^  that  ^he  defendant  in  Ac 
lisi^iiy.  R.  night-time  cut  down  divers  lime  trees  of  the  faid  Sir  Robert 
coat.  Cro.  EL  Barnard  zt  Brampton  aforefaid,  lie*  the  juftice  of  peace 
821.  Scmb.  ace.  j^^^jed  him  to  pay  fo  much  damages,  and  in  the  oonvic- 
TkicBl?!*!^  tion  JS«r«tf Ay  was  ftiled  gentleman.  This  convidion  was 
Freem.*3S4«  removed  hy  certiorari  into  the  king's  bench,  and  there  the 
Ifaftatutc  M-  defendant  upon  the  authority  of  the  cafe  in  Cro.  £liz.  S21. 
^^SS^afi^^  offered  to  put  in  a  plea  to  the  convi£lion,fuggefting  a  title 
the  offence  of  in  the  defendant,  as  I  think  it  was  a  right  of  coouncm} 
cutting  down  but  after  feveral  days  debate  before  and  after  Powell ju^cc 
wdSewffW  ^^^^  "P  ^^  *^  l^inf's  bench,  the  plea  was  refufed  by  the 
(rievMiaiecom-  Opinion  of  the  three  judges,  agsunft  Hott  chief  juftioe,  urtw 
pence,  the  con-  g^ft  ftarted  the  point :  i^ether  fuch  a  plea  might  be  recenre4 
t^  S^mm-  ^  ^^^  ^^  *^  return  of  the  certiorari. 

bero/trtet  cut 
doim.$.C.SaIk«iSj.3Salk.  127. 

Ha  place  is  Powell  mUtioc  faid,  that  there  was  never  any  fuch  pro* 

^*^1^^*"*  ceeding,  tor  ought  appeared,  in  this  court,  and  therdfore 

STthcwhSTof  he  would  not  confent  to  let, In  fuch  a  way  of  pleading  to 

U^fliaU  be  taken  judgments,  which  would  be   of  fuch  miehty  confequence, 

tobeintbat      without  fomc  precedent  to  warrant  it.    &  indeed  any  re- 

^^"^'  •  cord  or  precedent  of  St.  Jobn-^   cafe  could  be  found,  he 

might  have  confented  to  it,  but  being  no  fuch  could  be 

found,  he  was  againft .  it.    If  they  had  jurifiii£lion,  the  aA 

that  vefts  that  jurifdi6tion  in  them  excludes  us  suid  every 

body  elfe  to  call  in  queftion  their  ju<|gmonjt,  or  fay  any 

thing  contrary  to  it:  and  if  they  had  not  iuri^dion,  as  I 

take  it  tliey  have  not  where  property  is  m  queftion,  then 

an  a£Uon  lies  againft  the  maker,  and  him  that  executes 

the  convi£i;ion ;  and  that  is  the  party^  proper  remedy,  and 

the  proper  method  to  bring  this  matter  into  aueftion ;  and 

while  he  has  that,  there  is  no  need  for  us  to  find  out  fuch  a 

new  and  extraordinary  remedy  as  this  for  him,    Powys  and 

G^zr/^  agreed  with  Powell. 

^ybecMr^Oei  i/b/f  chief  juftice  (aid,  that  there  was  all  the  reafon  in 
underaiutttte  the  world  to  bclieve  that  the  cafe  in  Cro.  Eliz.  821,  was 
impoitioginthcfo'.  for  it  appeared  by  my  lord  Coie  in  St.  John's  cainj  S 
»p«^^St2^  a  71.  as  well  as  by  this  report  of  the  cafe  tn  Croie,  that 
mirdemeaiwniB  fuch  aju^ment.  was  given  upon  the  cafe  of  the  dagge,  and 
lewd  and  idle  that  queftion  could  never  have  come  before  the  court  any 
SiSpreambk^  way  but  this,  and  fo  we  have  a  moral  certainty,  that  there 
that  fuch  Rufdemcanors  were  frequently  committed  by  lewd  and  ineaii  peftet»  and  oiadins  in 
the  body  that  all  and  every  ioch  lewd  peribn  or  peribna  who  OuU  Gocnnttt  themiidemcaaon^d^'B 
iMrconvidted^andin  certain  caTei whipped,  &  Q,  Satk<  iSi, 
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was  fuch  a  proceeding,  Plough  we  have  not  a  madiematical     Ricima 

one.    1  agree,  that  if  the  matter  of  feft  were  within  their    »„.  J'  ^ 

junfdiction,  you  fliall  never    fiufxfy  the  proceedings  of  the  ^,^^  ^i^^  ^^^^ 

joftices:  but  if  the  matter  be    out  of  their   jutifdidion,terof&att 

dicn  vou  all  agree  their  proceedings   maybe  falfified  in^'^ntJ^cJunf- 

anadhon  j  and  why  (hould  we  not  radicr  to  prevent  adions  ju^^^'^^ 

agiinft  the  juftices  fuffcr  the  parties  to  put  in  pleas  to  diefe  not  be  falfiftcd. 

convictions  here,  but  ^fpecially  feeing  there  can  be  no  other 

remedy  in  this  cafe.    For  now  this  conviction  is  come 

hither,  no  prohibition  can  go  -,  whereas  upon  putting  in 

fadi  a  fuggeffion  as  this  while  the  conviAion  remamed 

below,  the  parties  might  have  a  prohibition  after  oonvidion 

to  ftaythejuftice  from  proceeding  upon  it;  for  without 

doubt,  if  the  defendant  had  but  a  colour  of  title,  the  juftices 

of  peace  had  no  jurifdi&ion  inthe  caufe,  and  now  the  con* 

vidion  is  removed  here,  if  it  be  good,  and  fobe  confirmed, 

tiieo  procefe  iflues  out  of  this  court  upon  the  affirmance, 

and  then  no  ^ion  will  lie  for  the  party  againft  die  officer  j^g  conviaiMi 

who  executes  the  proce6   of  this  court.     And  therefore  it  confirmed  in 

feeing  we  by  our  affirmance  are  to  give  the  conviction  this^*^;^^!*^* 

new  ftrength,  it  feems  reafonable  we  ihouldhavea  power  JJJ^'JJS^ 

to  examine  intotfae    nuitterofjt  byway  of  plea,  that  we  wui  fie  againft 

may  not  fet  our  ftamp  to  diat«  that   ought  never  tohave*«^<*'  ** 

been  made  at  alK  .    1^^,^^''' 

n^      ^  rr^i         ^y^ 3  W.  24t «».  W-  Vol  5.  p'.  357, 

Then  the  court  retuUng  the  plea,  Mr.  Page  and  Mr. 

Br§derici  took  exceptions  to  the   coAvi<%ion,  firft,  that  the 

convidiontook  notice  of  the  defendant  to  be  a  gentleman, 

and  that  gentlemen  are  not  within   the  ftatute,  but  only 

mean  and  idle  perfons,  hedge-pullers,  &r.    And  for  that 

Atcy  cited  the  preamble  of  the  ftatute,  and  alio  the  15  Car- 

2. made  for  eqibrdng  this  ad;  and  alfo   whipping,  which 

is  die  punifliment  iimided  bydieftatute,  is  fo  bafe  as  die 

bw  ccmld  never  intend  to  infliftupon  gendemen.     Second-. 

iy,  that  the  conviCtion   was  uncertain,  firft  iiv  not  men- 

dofiing  the   number  of  the  trees,   which  ihould  have  been 

done,  as  a  meafure  for  thb  juftice  to  give  damage  by  ;  fe- 

ccmdiy,  in  die  place,  at  Brampton  aforelaid,  and  Brampton 

midit  He  in  two  counties,  and  fo  the  fed  might  be  done  • 

in  Brampton  aforedud,  and  yet  not  in  the  county  of  Hun^ 

fingt09f  and  fo  out  of  the   jurifdiftion  of  the  juftice,  and 

dioefore  die  conviCtion  fhould  have  (aid  at  Brampton  prao^ 

£Qamin  cemitatupraidUio^ 

Hoh  chief  juftice.  Playter^s  cafe  in  5  Co.  34,  is  exprcfs, 
matm  trefpafles  the  number  and  nature  of  things  ought  to 
be  mentioned ;  if  fo  in  trefpafles,  much  more  in  a  convic- 
tion, where  all  ima|;inable  certainty  is  requifite,  the  fubjeCE 
by  diis  private  junfdidion  executed  by  a  fingle  juftice  in  a 
fiimmary  way  being  deprived  of  die  privilege  and  benefit  of 
the  common  law,  and  of  being  tried  in  the  face  of  the 
•ount7  by  the  judgment  of  his  peers.    Befides  die  fame 

reafon 
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Resika  reafon  that  holds  in  treibailes  holds  here  viz,  die  afcertiun^ 
BvftMABT.  '"5  *^  damage,  which  by  the  ftatute  the  juftice  is  to  ailefs» 
and  this  convi£tion  may  be  pleaded  in  bar  of  an  adion  of 
trefpafs  for  the  fame  trefpafs.  And  therefore  for  this  reafen 
per  iotam  curiam  the  convidion  was  quaflied.  As  to  the 
exoeptioh,  that  the  defendant  was  faid  to  be  a  gentleman^ 
the  court  pver-ruled  it,  faying  that  if  gendemen  will  do 
bafe  things,  they  muft  be  liable  to  t^e  punifhment  the  law 
has  appointed  for  fuch  oSenoes,  and  dieir  quality  will  be 
but  an  aggravation.  As  to  the  place,  they  held,  that 
Brampton  praedi^.  muft  be  took  to  be  Brampton  in  comitate 
praedi&o.  The  convidHon  was  quaflied.  Ex  relatione  m^ri 
Jacob. 

'  Note.  I  was  informed  that  the  court  did  not  gyft  vxf 
pofltive  opinion  as  to  the  plea,  but  that  they  feemed  inclined 
as  above,  and  that  by  the  advice  of  the  court  the  parties 
confented  to  try  in  an  adion,  whether  the  defendant  had 
any  right  or  no  in  the  place  where,  &^.  But  Sir  Robrrt 
Barnard  dying  foon  after  the  term,  the  fuit  fell. 

HeUiotc  agaihji  Mr.  feijeant  J.  Selby* 

If  a  man  in  Juf-  Yj  Epfevin.  The  defendant  avowed  die  taking  tb«  cattle 
J^h^ttte  to«  ^  damage feafant  in  his  freehold.  The  plaintiff  in  bar 
that  J.  s.  wai*  of  the  avowry  pleaded  Aat  the  duke  of  Buckingham  was 
•n  fuch  a  day  rite  et  legitime  fuch  a  day  feiied  in  fee  of  the  manor  of  fi^ 
w^i"fSd-  "^^^^^  the  place  is,  and  time  out  of  mind  has  beenparce), 
fee  of  the  manor  ^^  ^hen  he  lays  a  cuftom  within  the  manor,  for  the  copy- 
of  A-andfcrant.  holders  to  have  common  in  the  place  where,  and  then  fets 
eda  copyhold  ©ut  a  grant  of  a  copyhold"  tenement^  Uc,  to  himfelf  from 
Tnd'Ky  *e  duke,  e^fr.  The  defendant  replied,  that  die  catdc  were 
cailom  all  the  damagefeafant  in  his  freehold,  tf^fu^  hocy  that  the  duke  t^^c^s 
copyholders  are  at  the  day  in  the  bar  mentioned  rite  et  legitime  feifed  in  fee 
rwOTth^s  ^^*^  manor,  and  grantied  die  copyhold  eftate  to  die  plain- 
in  quo,  a  tra.  tiff,  ^e.  The  plaintiff  demurred,  Mr,  Raymond  for  the 
verfethatf.  s.  plaitttiff  took  exception  to  the  traverfe.  Firft,  that  the  de« 
^2wfSj^  fcndant  ought  not  to  have  traverfed  the  riu  et  legitime  \  nor 
feifed  in.  fee  on  fccondly,  the  day  of  the  feifm,  becaufe  if  the  lord  were  a 
the  day  men-*     diflcifor^  the  grant  would  be  good  and  the  diiie  of  the  (ei- 

A^^'V^I  A  fin  is  not  piaterial,  if  it  were  before  the  grant.  Mr.  Weld 
ftatcinent,isbad.   •      ,        i  r     j    T^  •     j       nk»        a  .P         «1  j- 

s.c.  but  with   for  the  defendant  cited,   £)wr  365.  a.pL^y  33- as  a  cafe 

f>nie  differenee,  .that  would  govern  this,  where  in  replevin  the  defendant 
^•d**ci>^^pi  d  *^^^^^  *^  ^^^^  >  ^^^  plaintiff  pleaded  in  bar,  that  he  was 
tr.G.  15. 2d*  feifed  in  fee  of  Blackacre  next  adjoining  to  the  place  where, 
£d.ToL$.p.  and  t!ie  defendant,  i^c.  was  bound  to  repair  the  fences, 
1/^*?A?'^'  y^.  and  for  fault,  yr.  The  defendant  replied  and  traver- 
t^^'ttk^  i^  fed,  abfque  hoc,  diat  the  plaintiff  was  feifed  in  fee  of  Blacks 
demurrer  to  any  ^irr^,  ^c.  The  defendant  demurred.    And  refolved,   that 

inaccuracy  in  the  though  the  being  feifed  of  a  precife  eflateof  fee  wasnotiftate- 
ieeitalofthe  ^  ^  ■ 

•ricinalat  thebe^nntng  «f  a  declaration   S.  C.  Salk.  701.  R.  ace  Ann.  189.  Barnard  v.  Moft. 
e.  B.  Cit.  H.  Bl  150.  vide  Ftrft»  341. 4  Mod.  246b  $tr,  125.  GUb.  C.  B.  119-  poft.  ti9S. 
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liali  nor  coniequently  traveriable;  yet  the  plaintifFbv  plead*     hilliot, 
ii^  this  precifeeftate  had  giren  the  defendant  the  advantage       ^2!ar. 
of travcrilng  It>  though  amy  intereft  would  have  maintained 
die  bar  to  £e  avowry  as  well  as  a  fee.    So  here.    But  the 
court  agreed  clearlv,  that  the  traverie  was  naught. 

Then  Mr.  JVieU  took,  exception  to  the  original,  that  it 
was  nonfenfe^  and  that  there  was  no  fuch  word  as  ^v/ruvrvm, 
Ae  entry  beizig  in  AtnumorMndum^  that  the  defendantsy»;»- 
mmtifuirunt  ad  riJp^nJtndumAt^hixitiff  (Uplacito  captionis  et 
h^i  diUntUms  aviriarum^  eainjiifte  dstimr.  cqntravad*  etpUg* 
tic.  and  that  there  was  no  fuch  word  as  detiner.  But  the  court 
held  it  was  not  one  jot  material,  the  nutnerandttm  being  no  ^ 
port  of  the  declaration,  and  that  if  the  original  was  naught, 
the  way  muft  be  to  take  advantage  of  it  by  9yer\  for  ^tbis  is 
but  a  recital,  on  which  the  king's  bench  can't  Judge.  And 
he  cited  a  cafe  in  this  court,  where  in  error  of  judgment  of 
die  common  pleas  in  debt,  the  recital  was  attathiatus  in* 
ftead  of  funmunitus^  and  it  was  urged  to  be  error  i  the  court 
held  it  to  be  but  a  recital,  ^and  that  the  way  to  take  ad^ 
vantage  of  it  was  to  allege  diminution,  and  take  a  certi^ 
fwr^and  if  the  original  returned  was  fo,  it  would  be  error, 
anddiey  would  reverie  it,  but  not  as  it  is  upon  the  bare 
recitaL  And  when  Brodiriei  the  laft  day  of  the  term  in* 
fifted  upon  it^  that  it  was  not  taken  notice  of  in  i  Saund. 
317.  nor  theother  reporter  of  that  cafe,  i/i^// chief  juftice 
remembered  the  cafe  well  himfelf,  and  it  was  as  he  re- 
ported it,  and  that  Twifden  juftice  faid  it  was  but  recitals 
Jui^meat  was  given  for  the  plaintiff. 

TheConntefs  o£  BsLtihwry  verf.  Knolls  and 
Wood. 

rlzhnmm  r^Zr^ttf»i£r,  the  defendant  prayed  (a)  yet  of  Apluriethointe 
die  writ»  and  had  it,  and  it  was  the  piurhsy  and  then  repk^aiido  b 
pleaded  in  abatement  a  variance    between  the  writ  in  the  Thi'SShoiniiw 
legifter  and  this,  v/z.  that  the  words  ^  ipfirum  (viz  prai- rtfAegandoh 
fatoi  Marioi  tmtijfat  "Banbury  it  CaroH  KnoUi^  iic.)  damnum  not.  ace  poft. 
wa  mo£cum  et  gravamitiy  were   le  ft  out,  and  to  this  the  ^,?7*  »•«•'««'* 
^aintiff  demurred.  '  And  per  curiam^'Aepluries  complain-  Therefore  rrit 
mgofthe  delay  done  to  the  plaintiff  in  not  executing  the  varies  from  the 
tm  writ  and  the  alias^  thofe  words  ad  ipforum  damnum^  i5fr.  ^P^^ «»  «»««- 
would  be  a  material  part  of  the  writ,  otherwife  on  the  alias  i  iS^y  j^Sb^ed. 
and  dierefore  being  a  variance  from  the  regifterin  a  point  Q.  whether  tw» 
naterial,  die  writ  muft  be  abated.     And  \o  it  was.    Holt  p«ribiis  can  joni 
diief  juftice  (aid,  that  the  Ai»/w/W  nplegiandoy  and  the  aliasy  '*^^^^l^ 
are  vic9ntiils  and  not  returnable,  but  the  phirirs  is  always  vide  poft  9^7 
ittumable  in  the  common  pleas,  or  king's  bench,  and  is 
thevenr  writ  the  co&rt  holds  plea  upon.    And  he  bid   the 
cottnfelofthe    plaintiff  confider,  whether    the  countefs  of 
BoMhuj  and  CbarUs  KmUs  could  be  joined  in  one  writ^ 
ffjTdrfgid  v.Bvmliaciii  B«ii6t4lo,Xd.  J^^Doosl  sss.459.  i.  T.  R. 

[ft 


904  Trinity  Term  2  Annqg  regmaE^. 

CMmeft  ©f      Jn  the  firft  writ  it  would  be  well  enough,  it  not  being  re- 
&ANBURV     burnable.     But  it  is  a  queftion,  whether  it  would  be  fo  in 
Knocls.     ihtpluriis. 

a12i*.br.rA.  .  Willan  wr/T  The  Hundred  of  Stancliffc. 

In^an  a^oa  TC*  R  R  O  Ron  a  judgment  given  in  the  common  ^c*s, 
by  chemafteron  1"^  inanadion  on  the  ftatute  of  hue  and  crj.  13  Ed,  i. 
theftaroteof  /?.  2*  r.  a.  Mr.  Br^derici  for  the  plaintiff  took  two  excep- 
2i*^J^^tionsto  the  count:,  firft,  that  the  matter  and  fervant  were 
hikieivanc,  the  laid  to  be  in  company,  and  that  the  nMKrs^eliaveruni  the 
dtclaratioD  may  fervant,  where  it  fhould  have  been  the  mafter^  the  goods 
3^^*fSbSr  ^^*"6  *'!  *^  ^'^'^^  ^^  *^  matter's  pofZeffion^  he  being  in 
the  (ervant.  Company  ;  and  for  this  he  cited  Style  156, 319. 
thoit  ftates  that  Hob  chief  juttice  agreed,  that  the  goods  were  in  point  of 
Jl^^^^*»'"  law  in  the  poffeffipn  of  the  matter,  and  that  in  an  indid- 
If  a  ftatute  pio.  ?)cnt  of  robbery  agatnft  the  thieves  it  would  be  well  to  fay, 
Tidvs  that  no  that  they  robbed  the  matter ;  but  he  £ud,  that  it  would  be 
brw^ht^fota*  ^"^'^  *"  ^  declaration  to  declare  according  to  the  truth  of 
l»rtiailar°cirtifc  the  fad,  and  leave  the  conttruSionof  the  law  to  the  judges, 
until  a  certain     T^ic  fecond  exception  was,  that  it  was  £iid  in  Ac  declara- 

namberof  days  ^Jq^  auadra^inta  dies  jam  praeterierunU  which  refers  to   the 

ihailhaTe  elaDi-    •  ^  \       %     \        -  %  r     \  ••i/«  « 

cd  from  the  time  t'"'^  ^^^^  declaration;  and  lathe  original,  for  ought  ap- 

\«henitocoiirred pears, might  be  fued  out  within  forty  days;  and  dierefore 
And  the  dccbra-  he  ought  to  have  faid>  fuadraginta  dies  proittrierunt  before 
SrThSTttenumlthe  fuit  of  the  original.  Mr.  aejhjn  for  the  defendants 
berofdayt  have  faid,  all  the  precedents  were  as  this  is^  compared  it  to 
wrir  eiapfcd,  no  the  cafe  in  3  Lev.  246.  of  adhuc^  which  is  there  held  to 
uk^ioV^**"  refer  to  the  time  of  the  original. 

thisaccoanton  //!?// chief  juttice  faid,  that  they  would  take  the  robbery 
«Tor-  to  have  been  committed  die  very  day  it  is  laid,,  and  then 

I^^S^i;oL!^W^.f?  "^^  *f  count  that  the  fortj  days  were  patted, 
day  00  which  it  That  if  they  would  take  advantage  of  it  upon  the  original, 
isftatcdtohave  they  fliould  have  craved  oyer  of  it.   And  judgment  was 

itt>pcared  to  have  eltpTed  before  thtcomraenoement  of  the  fuit. 
nanaBentlon  HalcS     VtrJ.    Owctt. 

qSoTquoS«n"  A  N  aftion  upon  die  eftate  of  the  7  tf  8  /iF^  3.  r. 
brtve regis ema- xa.  7.  for  a  double  return.  Upon  not  guilty  pleaded^ 
nafle  c  cancel-  ^^d  a  verdift  for  the  plaintiff*,  it  was  now  moved  in  arreft 
ianA>ic,)'fwr  of  judgment  by  Mr.  Cowper.  And  the  ground  upon  which 
quod  prxcepit  he  founded  his  exceptions  was,  that  if  it  did  not  s^pear  to 
A^bT  ^*fi^  ^^  court,  that  there  was  a  fufficient  authority  to  mak^ 
d^dasX  iio-2^"  eleaion,  and  that  that  authority  was  well  purfued, 
minadve  cWetoand  a  fortiori  if  it   did     not    appear    that    it  wa^    not 

pnrcepit.  s.  c.^ell  purfued,  then  was  there  no  perfon  elefted,  and 
Com.  111.* 

In  anaaionfora  double  return 'tis  fufficient  ftrtepUintiff  to  aDegc  that  he  was  duly  cleaed* 
he  need  not  Aate  any  thing  to  Ihew  that  the  eleAion  was  regular.  S.  C  Com.  131.  And  the*  t'le 
writ  lequiredtheele&onoftWDperfonstheneednot  ihew  that  any  other  perfon  was  eleded  befidet 
himfelf.  But  if  the  plaintiff  takes  upon  Jbimielf  to  ftale  the  circumilances  of  the  ele£HoQ»  and  it 
appeal*  upon  the  ftatement  to  have  been  void.  QJf  the  dedaratimt  will  not  be  ba|i.  If  aa  aft 
isdirefttdtobe  done  at  the  next  court,  and  it  appears  that  fuch  eoqrt  was  held  onone^^y,  and 
that  the  aft  was  not  done  until  a  fubfequent  one,  it  may  be  preftmied  the  court  was  adjourned  finom 
the  one  day  to  the  Other.  And  it  (hallbc  prefomed  after  fuch  9  veidia  has  been  givmi  ^  could  not 
properly  have  been  giycn  unlefs  theaa  had  been  regular.  Inthe  fentence  ^on  fuehadfyoC^ 
parUcuUrmonthnfWXKxtfoUovnhg,'*aif  wordii^wingwifln^  totheniBiidi« 
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food  fenfe.    The  writ  need  not  indeed  be  fo  particular  as        HAita 

the  dedaration  ;  as  in  trcfpafs,  it  is  enough  to  fay  in  the        Ov»wi 

writ,  pure  hna  fua  cepit :  but  when  you  come  to  declare, 

jou  muft  mmtion  the  particulars.     But  then  it  is  objc£ted^ 

that  indeed  this  is  good   Latin  in  Gcsroy  but  it  is  not  good 

in  a  declaration.     But  fure  what  is  good  Latin  in  Gcero  is 

good  Latin  in  law.     In  the  conclufion  of  a  plea  it  is  the  con- 

ftant  way  for  us  to  fay,  ft  hocparatus  ejl  verifican^  withoiit 

repeating  the  pronoun  ille.     So  here,  if  you  leave  out  the 

parentheiis,   the  words   will  run  thuS)  quoddam  breve  domini 

reps  ecancellariafua  emanaffet  vicecomitibus  civitatis  Coventriae 

dsreHumper  quod  quidfnt  breve  vicecomitibus  civitatis  pfaedtiiae 

fratcepitfirmterinjungendo^^^c,  that  muft  be,  ille  praecepiti 

But  it  is  objedcd,  that  it  is  uncertain  whether  it  fhould  be 

iUeat  iUa\   that  is,  whether  it  (hould  relate  to  the  king  pr 

the  chancery.     But  the  chancery  cannot  conunand   by  a 

writ,  but  only  the  king ;   and  all  writs  are  in  the  king^s ' 

name.    The  lord  chancellor  indeed  fits  in  the  court,  and 

iflues  out  the^procefs;    but  it  is  the  king  who  commands  in 

the  proceis,  and  it  cannot  be  underftood  otherwife.     And         ' 

if  this  would  be  the  fcnfe  of  the  words  leaving  out  the  pa-t 

renthefis,  it  will  be  the  fenfe  of  them  with  it  in;  for  the 

pareiiAeiis  does  not  break  the  fenfe  at  all,  nor  will  make 

it  worfe.     But  then  it  is  objeSed  fccondly,  that  it  does  not 

appear  here  that  there  was  a  regular  decrion.    Nay,  Mr^ 

Cmper  (ays,  that  it  does  not  only  not  appear,  that  there 

was  a  regular  ele^on,  but  the  contrary  appears,  viz.  that 

it  was  irregular.     But  I  think  the  contrary  is  true,  for  the 

dedion  might  be  at  the  next  county  court,  though  it  is 

not  (kid  that  it  was,  for  nothing  appears  to  the  court  but 

that  Ac  county  court  might  be  adjourned;    and   fince  it 

might  be  fo,  why  ftall  not  we  underftand  that  it  was  fo  ? 

But  befides  all  this,  it  would  have  been  enough  for  the 

plaintiflFtohave  (aid  in  his  declaration,  that  a  writ  was  dr^Y     ^' 

redel  to  the  iberiffs,  and  that  thereupon  the  (herifFs  pro--      ^ 

ceeded  to  ^an  ekdion,   and  that  the  plaintiff  was   debits 

nude  eleOuSj  and  he  might  have  left  out  all  this  matter, 

about  the  manner  of  the  eleAion;  and  that  which  is  in»the 

decfauration  befides,  leaving  out  all  that  matter,  brings  the 

plaihtiff  within  the  beneht  of  the  ftatute,    and  he  might 

have  averred  his  conclufion,  without  (hewing  any  premiiies 

at  ail.,   And  rf  he  might  have  fo  done,  then  when  nothing 

appears  in  diefe  premises  to  the  contrary,  why  (hall  not 

we  intend,  that  tS^e  eleflion  was  well  ?   But  then  Mr*  Cm;- 

per  objeifted,  Aat  it  does  not  appear  that  two  were  chofen. 

SvL^pkc  the  eleftors  will  choofe  but  one,  or  they  agree  to  JhelS^^ef  *^ 

choofe  one  firft,  and  then  the  other,  and  accordingly  they  tJo*perfons,*ho» 

choofe  the  firft  well,  and  the  fecond  is  a  void  eledion ;  the  the^kaion  is 

dd^on  of  the  one  wiM  not  be  void,  becaufe  either  another  ^^^  as  to  the 

b  not  choTe,  or  not  weB  chofe.    Befides,  this  is  an  authority  g^'I^i^tSj 

V#U  IL        ,  M  Sl|9ther. 


»**• 
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Halc4      to  do  two  things  5  and  if  it  b?  well  executed  as  to  one  of 

Q  *'*  them,    the  not  executing  of  it  as   to  the  other   will  not 

avoid  the  execution  of  it  as  to  the  firft.     Like  the  cafe  of 

a  power  of  revocation  j    a  man  may  revoke  part   only,  or 

part  at  one  lime,  snJ  part  at  another  :    fo  here,  the  electors 

may  choofe   one   firft,  or  one  only,  and   not  another,  and 

authorities  in  execution  of  juftice  are  favoured  j  and  there- 

u   ^?  ^h      ^^^^  ^^  i^)  ^  ^'^^^  ^^  diredled  to  four  bailiffs,    two  may 

^    '  '*    '      c?fecute  it.     BcfidcF,  it  appears  upon  the  writ  that  the  flic- 

J  *    jiffs   hav^    returned  two    indentures,    viz.   one    with   Sir 

Chrtfiophcr  Hales  and  Hopk'wsy  and  the  other  with  Hopklm 

and  Neale.  \  But  fuppofe  there  were  an  irregularity  in  the 

execution  of  the  writ,  (hall  the  fherift"  take  advantage  of 

It  ?  Since  he  has  pretended  to  execute  the  writ,  and  make 

Uy  S*  p.  Com.  a  return,  he  (b)  fliall  never  take  advantage  of  any  error 

in  the  proceedings* 

P(7xt//r// juftice.  Leaving  out  the  parenthefis,  the  matter 
IS  pUin,  and  it  is  the  nature  of  a  parenthefis  to  be  left  out. 
The  chancery  cannot  command  by  a  writ,  it  muft  be  tlic 
king  muft  command.  There  is  more  doubt  upon  the 
matter  of  the  adjournment.  I  think,  that  if  it  had  appear- 
ed upon  the  record,  that  the  eleAion  was  a  void  eledion, 
the  plaintiff  could  not  h2\'e  maintained  this  aflioni  but  ic 
does  not  appear,  that  the  (heriff  made  proclamation  of  the 
time  of  the  meeting  of  the  parliament ;  but  yet  he  might 
have  done  it,  though  it  does  not  appear  upon  the  writ,  in 
which  it  is  by  no  means  neceflary  to  fet  it  out.  It  appears 
he  made  proclamation  of  the  time  of  the  cledlion;  but 
then  it  is  faid,  it  does  not  appear  he  made  the  ele<%on  at 
the  next  county  court.  But  nothing  appears  to  the  con- 
trary. It  is  faid,  it  docs,  becaufe  the  proclamation  was 
made  upon  the  fourth,  that  the  election  would  be  open  the 
ninth,  and  then  it  was  had  ;  and  therefore  the  county  court 
being  but  one  day  in  law,  the  ninth  could  n*bt  be  the  next 
county  court,  for  that  was  the  fourth.  But  the  court 
might  be  adjourned ;  and  if  the  clcftion  had  not  been  at 
the  next  county  court,  the  plaintift'  could  not  have  had  a 
verdidt.  1  he  plaintiff  has  nothing  to  do  to  ihew  another 
was  elected ;  he  has  fhewed,  he  was  duly  eleded  himfelf, 
arid  fo  he  has  made  himfelf  out  to  be  the  party  grieved^ 
and  that  is  enough  for  him  to  fhew.  This  matter  might 
have  been  taken  advantage  of  upon  the  trial. 

Gould  and  Pewp  agreed,  and  judgment  was  given  for  the 
plaintiff. 

Holt  chief  juftice  faid,  this  was  not  like  the  cafe  of 
yones  verf.  MorUy^  for  this  muft  relate  to  the  day  of  the 
month  i  that  beiii^  fpoken  of  the  tcrm^  w^ich  is  an  intire 
thing-,  could  not  be  conftnied  otherwife*  And  Piwelt 
agreed  that  it  differed  mudu 
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Coggs  verj.  Bernard,  ;       "     ^ 

S.  C.  com.  i33i  Salk.  a6.  j  Solk;  n.  HoU.    13.  Eiitry,  Salk.  735.  poft* 
V  Vol.  3.  p.  163. 

IN  an  aftion  upon  the  cafe  the  plaintiff  declared,  quod  cum  if  a  man  under- 
J?mi*in/ the  tiefcndant,  the  tenth  of  November  13  IFi//.i»kntoczTry 
3.  at,  ^c.  afjumpfiffeU  falvo  et  fecure  elevare^  Anglice  to  t2kc^l'f^^^^^^'^\ 
up,  itvcra!  hoglhcads  of  brandy  then  in  a  certain  ctllar  in  £>.  is  rcfjxmiWe 
</ytf/w  etfuure  deponere^  Angltce  to  lay  them  down  again,  in  for  any  damage 
a  anain  other  cellar  inr  Water  lane^  the  faid  defendant  and  ^Jj^^f^*^  furtain* 
iiisferirants  and  agentr,  tarn  mgligenter  etimprovide  put  them  thro*  his  rcJJCft  ' 
down  again  into  the  faid  other  cellar,  quod  per  defe^fum  curat  tho*  he  v.-as  not 
ipjks  the  defendant,    his  fervants  and  agents,    one  of  th«  * ^®"""'*'*  ^^"- 
cafks  was  ftavtJ,  and  a  great  quantity  of  brandy,  viz.  fo  haJe^othinj^M 
many  gallons  of  brandy  was  fpilt.     After  not  guilty  plead-  thecarriarr. 
ed,  and  a  verdidl  for  the   plaintiff,  there  v/as  a  motion  in  ^'^t'  *  H:  Bl. 
arrcft  of  judgment,  for  that  it  was  not  alledged  in  the  de*  [i^Qt^"***** 
claraticn  that  the   defendant  was  a  common  porter^    nor  -f*      .       •• 

averred  that  he  had  any  thing  for  his  pains.     And  the  cafe   y^.^^^>»*-*^  /^^ 
being  thought  to  be  a  wfe  of  great  confeqfience,   it  was  ^^^y^{^ /^>- iV'. /#^ 
this  day  zrgucdfiriatim  by  the  whole  court. 

Gfuld  juftice.  I  think  this  is  a*' good  declaration.  The 
objedion  that  has  been  made  is,  bv^caufe  there  is  not  any 
coniideracion  laid.  But  I  think  it  is  good  either  way,  and 
tiut  any  man>  that  undertakes  to  carry  goods,  is  liable  to 
an  adion,  be  he  a  common  carrier,  or  whatever  he  is,  if 
through  his  negleft  they  arc  loft,  or  come  to  any  damage : 
and  if  a  pratmlum  be  laid  to  be  given,  then  it  is  without 
queftion  fo.  The  reaibn  of  the  a£lion  is,  the  particular 
truft  r^pcvfed  in  tlic  defendimt,  to  which  he  has  concurred 
by  his  affumption,  and  in  the  executing  which  he  has  mif*. 
carried  by  his  neglect.  But  if  a  man  undertakes  to  build 
a  houfe,  without  any  thirg  to  be  had  for  his  pains,  an  (b)  (^)Videpo/t 
adion  will  not  lie  for  non-performance,  becaufe  it  is  nudum  9 '9* 
palfUBu  So  is  the  3  //,  .6.  36.  So  if  goods  are  depoilted 
with  a  friend,  and  are  ftolcn  from  him,  no  adtion  will  lie. 
29  AJf,  28.  But  there  will  be  a  difference  in  that  cafe  upon 
the  evidence^  how  the  matter  appears ;  if  they  were  ftolen>by 
reafonof  a  grofs  ncgled  in  the  bailee,  the  truft  will  not  fave 
falm  from  an  action,  otherwife  if  there  be  no  grofs  neglect. 
io\%  Do£i.^jf  Stud,  129.  ttpon  that  diftcrence.  The  fame 
difference  is  where  he  comes  to  goods  by  finding.  Do£f,  ii 
Stud,  ^ifupra.  Ovi.  141.  But  if  a  man  takes  upon  him 
exprcfsly  to  do  fuch  a  fa<St  fafely  and  fecurely,  if  the  thing 
comes  to  any  damage  by  his  mifcarriage,  an  a£tion  v/ill  lie 
againft  him.  If  it  be  only  a  gpneral  bailment,  the  bailee 
will  not  be  chargeable,  without  a  grofs  negledti  So  1s  Keilw.  * 
.  160.  2  H.  7.  XI.  22  uf^  41.  1  R.  10.  Bro.  aaion  fur  le  ' 
iaje*  78.  Smticotis  cafe  is  a  hard  cafe  indeed,  to  oblige  all 
nieo,  that  take  goods  to  keep,  to  a  fpecial  acceptance,  that^ 
ihey  win  keep  thexzr  as  fafe  as  they  would  do  their  own,  which 
f#;  Videjonci,6o. 

M  2  is 
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Cooct*  IS  a  thing  no  man  living  that  is  not  a  lawyer  could  think  of;. 
Btit3iA»»«  ^^^  indeed  it  appears  by  the  report  of  that  cafe  in  Cro.  EL 
815.  that  it  was  adjudged  by  two  judges  only,  vi%.  Gdw^ 
dfzvA  Clench.  But  in  i  Ventr.  121.  t^icre  is  a  breach  af- 
figned  upon  a  bond  conditioned  to  give  a  true  account^ 
that  the  defendant  had  not  accounted  for  30/.  the  defend-* 
ant  (hewed  that  he  locked  the  money  up  in  his  mafter's 
warehoufe»  and  it  was  ftole  frOm  thence,  and  that  was  held 
to  be  a  good  account.  But  when  a  man  Undertakes  ipe- 
cially  to  do  fuch  a  thing,  it  is  not  hard  to  charge  him  for 
his  neglcd,  becaufe  he  had  the  goods  committed  to  his 
cuftody  upon  thofe  terms. 

Powys  agreed  upon  the  negle£l« 

Powell,  The  doubt  is,  becaufe  it  is  not  mentioned  in 
the  declaration,  that  the  defendant  had  any  thing  for  his 
pains,  nor  that  he  was  a  common  porter,  which  of  itfelf 
imports  a  hire,  and  that  he  is  to  be  paid  for  his  pains.  S« 
tfiat  the  qucftion  is,  whether  an  action  will  lie  againft  a 
aian  for  doing  the  office  of  a  friend  ;  when  there  js  not  any 
particular  neglea  (hewn  ?  And  I  hold,  an  aftion  will  lie, 
«s  this  cafe  is.  And  in  order  to  make  it  out^  I  (hall  firft 
(hew,  that  there  are  great  authorities  for  me,  and  none 
li^n(l  me  j  and  then-  fecondly,  I  ilhall  fhewdie  reafon  and 
^of  this  adion:  and  then  thirdly,  I  (hall  confider  South- 
tote's  cafe. 

I.  Thofe  authorities  in  the  Regtfier  no.  a.  i.  of  the  pipe 
of  wine,  and  the  cure  of  the  horfe,  are  in  point,  and  there 
can  be  no  anfwer  given  them,  but  that  they  are  writs, 
which  are  framed  (hort.  But  a  writ  upon  the  cafe  muft 
mention  every  thing  that  is  material  in  the  cafe,  and  no- 
thing is  to  be  added  to  it  in  the  count,  but  the  time,  and 
fuch  other  circumftances.  But  even  that  objedion  is  an- 
fwered  by  Rafi.  Entr.  13.  #.  where  there  is  a  declaration  fo 
•  gfeneral.  The  year  books  arc  fiill  in  this  point.  43  Ed.  3. 
33.  a.  there  is  no  particular  aft  (hewed.  There  indeed  the 
weight  is  laid  more  upon  the  neglefl,  than  the  contrad. 
But  in  45  Ed.  3.  6.  a(nd  19  H.  6.  49.  there  die  adion  is^ 
held  to  lie  upon  the  Undertaking,  and  that  without  that  ic 
would  not  lie;  and  therefore  the  undertaking  is  held  to  be 
the  matter  traverfable,  and  a  writ  is  quaflied  for  want  of 
laying  a  place  of  the  undertaking,  2  //l  7.  n,  7  H  4.  14. 
thefe  cafes  are  all  in  point,  and  the  aAion  adjudged  to  lie 
upon  the  undertaking. 

^.  Now  to  give  the  reafon  of  thefe  cafes,  the^/f  of  die(e 
aftions  is  the  undertaking.  The  party's  ^eeij  affumtfit 
and  undertaking  obliges  him  (o  to  do  the  things  that  the 
bailor  come  to  no  damage  by  his  negleft..  And  die  bailee 
in  this  cafe  fhall  anfwer  accidents,  as  if  the  goods  are 
ftoleh  ;  but  not  fuch  accidents  and  cafualties  as  happen  by 
tkeaftof  God,  as  (ire,  tempcft,  i^c.  Sbkis  I  Jones  tji 
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falm.  542.    For  the  bailee  is  not  bound)  upon  any  under"-        Cecc» 

taking  againft  the  aft  of  God.    J\xK\CQ  Jones  in  that  caJTe     BinMAft*. 

puts  the  cafe  of  the  22  Affl  where  the  ferr^an  overladcd     ^      ^  •  * 

tlic  boat.    That  is  no  authority  I  confefs  in  that  cale,  for 

the  aflion  there  is  founded   upon  the  ferryman's  aft,  viz. 

the  ovcrlading  the  boat.     But  it  would  not  have  lain,  fays 

be^  without  thait  ad  %  becaufe  the  ferryman,  notwithftana* 

ing  his  undertaking,  was  not  bound  toanfwer  fqr  ftorms. 

But  that  aft:  would  charge  htm  without  any  undertaking, 

becaufe  it  was  his  own  wrong  to  overlade  the  boat.     But 

i»i]ees  are  chargeable  in  cafe  of  other  accidents,  becaufe 

they  have  a  remedy  againft  the  wrong  doers :    as  in  cafe      ' 

fhe  goods  are  flolen  from  him,  an  appeal  of  robbery  will 

lie,  wherein  he  may  recover  the  goods,  which  cannot  be 

bad  againft  enemies,  in  cafe  they  are  plundered  bv  them ; 

and  dierefore  in  that  cafe  he  fhall  not  be  anfwerable.     Bat 

it  is  obje^ed,  that  here  is  no  confideration  to  ground  the 

adion  upon.     But  as  to  this,   the  difference  is,  between 

being  obliged  to  do  the  thing,  and  anfwering  for  things 

wbidi  be  has  taken  into  his  cuSody  upon  fuch  an  uhdex^k* 

ing.  An  {a)  aftion  indeed  will  not  lie  for  not  doine  the  thing,  /^j  vMeppft 

for  want  of  a  fufEcient  confideration ;    but  yet  if  the  bailee  019.  and  the 

win  take  the  goods  into  his  cuftody,  he  ibaJl  be  anfwerable  ^Pj*  **** 

^  them ;  for  the  taking  the  goods  into  his  cuftody  is  his  ^*^' 

own  aft.     And  this  aftion  is  founded  upon  the  warranty, 

upon  which  I  have  been  contented  to  truft  you  with  the 

goods,  which  without  fuch  a  warranty  I  would  not  have 

done.    And  a  man  mav  warrant  a  thing  without  any  con-  Wanwity  wSthS 

fideration.     And  therefore  wheii  I  have  repofed  a  tnift  in*^.*"!*^^''* 

you,  upon  your  undertaking,  if  I  fufFer,  when  I  have  fb  re-  •^^"8**^ 

lied  upon  you,  I  fhall  have  my  aftion.     Like  the  cafe  of  the 

counteis  of  Salop.     An  aftion  will  not  lie  againft  a  tenant 

at  will  generally,  if  the  houfe  be  burnt  down.   But  if  the 

aftion  had  been  founded  upon  a  fpecial  undertaking,  as  that 

in  conii  V  ation,  the  leilbr  would  let  him  live  in  the  houfe» 

he  promifed  to  deliver  up  the  houfe  to  him  again  in  as  good 

repair  as  it  was  then,  the  ('^i  aftion  would  have  lain  upon  .. 

that  fpecial  undertoking.     But  there  the  aftion  was  laid )tiT.'^n!Tu%. 

gcncia(ly. 

3.  Soutbc9teh  {c)  cafe  is  a  ftrong  authority,  and  the  reafon 
of  it  comes  honie  to  this,  becaufe  the  general  bailment  is 
there  taken  to  be  an  undertaking  to  deliver  the  goods  at  all 
events,  and  (b  the  judgment  is  founded  upon  the  undertak- 
ing. But  I  cannot  think,  that  a  general  bailment  is  an 
uidcrtaking  to  keep  the  goods  fafely  at  air  events.  That  is 
hard.  Coh  reports  the  cafe  upon  that  reafon,  but  makes 
a  difference^  wher^  a  man  undertakes  fpccially,  to  keep 
goods  as  he  will  keep  his  own.  Let  us  confider  the  reafon 
of  the  cafe;    "For  nothing  is  law-ihat  is  ncit  reaibn.     Upon 

(t)  Tliatnotioo  ia  Southcotc^t  cafe.  4  Rep.  83.  b.  that  a  Kcncral  bailment 
M  a  baOtncnt  to  be  (alely  kept  it  all  one,  was  dcaicd  to  be  law  by  tbt  whole 
^93ni  oi  rHg:'mmwenB9nhtry.    MoCt  to  3d  Ed, 

cmffdcratien 
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Coeci       confidcration  of  the  authorities  there   cited,  I  find  no  fiich 
"^^  jiifference.     In  9  EJ.  4..  40.  k  there  is  fuch  an  opinion  by 

pxtvARSf  panhy.  The  cafe  in  3  //.  y.  4.  was  of  a  fpeciai  bailment, 
JTo  that  that  cafe  cannot  go  very  faf  in  the  matter.  6  //.  7. 
12.  there  IS  fuch  an  opinion  -by  the  by.  And  this  is  all 
the  foundation  of  Sonthcote*^  cafe.  But.  there  are  cafes 
there  cited^  which  arc  ftro»gcr  aeainft  it,  as  fO  /^.  7.  26. 
29  jiffl  28.  the  cafe  of  a  pawn.  My  lord  Coke  would  diftin- 
guifti  that  cafe  of  a  pawn  from  a  bailment,  becaufc  tl^e 
pawnee  has  a  fpeciai  property  in  the  pawn  ;  but  that  will 
ynalce  no  difference,  becaufe  he  has  a  fpeciai  property  in 
the  thing  bail'd  to  him  to  keep.  8  Ed,  2.  Fii%h,  detinus 
59.  the  cale  of  goods  bail'd  to  a  man,  lock'd  up  in  a  cheft, 
and  ftolen  ;  and  for  the  reafon  of  that  cafe,  fure  it  wou{d 
be  hard,  that  a  man  that  takes  goods  into  his  cuftody  to 
keep  for  a  friend,  purely  out  of  kindnefs  to  his  friend,  (hould 
be  chargeable  at  all  events.  But  then  it  is  anfwcf  jd  to  that, 
that  the  oailee  might  take  them  fpecially.  There  are  mar^y 
lawyers  don't  know  that  difference,  or  howeycr  it  may  be 
with  them,  half  mankind  never  heard  of  it.  So  for  thefe 
reafons,  I  think  ^  general  bailment  is  not,  nor  cannot  be 
taken  to  be,  a  fpeciai  undertaking  to  keep  the  goods  bail'd 
(f)Ti^c  Joncf  fafely  againft  all  events.  But  if  (a)  a  man  docs  undertake 
^*  fpecially  to  keep  goods  fafely,  that  is  a  warranty,  and  will 

oblige  the  bailee  to  keep  them  fafely  agdinft  perils,  wherf 
he  has  his  remedy  over,  but  hot  againft  fuch  ivhere  he  has 
no  remedy  oyer. 

rHolt  chief  juftice.     The  cafe  is  fhortly  this.     This  dc- 
fendant  undertakes  to  remove  goods  from  one  cellar  to  anor 
\  I     ther,  and  there  lay  them  down  fafely,  and  he  managed  them 

I  •      fo  negiigeritly,  that  for  want  of  care  in  him  feme  of  the 

f  •       goods  were  fpoiled,     Uj>on  not  guilty  pleaded,    there  has 

feeen  a  verdift  for  the  ^plaintiff,  and  that  upon  fu|l  evidence, 
the  c?ufe  being  tried  before  me  at  Guildhall,  There  has  been 
a  motion  in  atreft  of  judgment,  that  the  declaration  is  Jn- 
fufficient,  becaufe  the  defendant  is  neither  laid  to  be  a  com- 
inon  porter,  nor  that  he  is  to  haye  any  reward  for  his  labour, 
So  that  the  defendant  is  not  chargeable  by  his  trade,  and  a 
private  pcrfon  cannot  be  charged  in  an  a^tipn  without  a  re* 
ward. 

I  have  had  a  great  cQnfidcration  of  this  caf^,  and  becaufe 
fome  of  the  books  make  the  aftion  lie  upon  the  reward,  and 
jTome  upon  the  prdmife,  at  firft  I  made  a  great  qiieftion, 
whether  this  declaration 'was  good.  But  upon  confideration^ 
as  this  declaration  is,  I  think  U)e  aftion  will  virell  lie.  In  order 
to  ihew  the  grounds,  upon  which  a  man  fhall  be  charged  with 

foods  put  into  his  cuftody,  I  muft  fliew  the  feveral  forts  of 
^^         ailments.     And  (b)  tbjTC  are^ix  forts  of  bailments.    The 
35«  firft  fortofbai;inent  is,"  abare  naked  bailment  of  goods,  de- 

livered by  one  niaii  to  another  to  keep  for  the  ufc  of  the 

-       .  .  kaijori 
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hiilofj  and  this  I  call  a  dapofitum^  and  it  is  that  fort  cf       Cocci 
^^ilmcnt  which  is  mentioned   in  Southcote^s  cafe.     The  fe-     g'    "' 
rond  fort  is  when  goods    or  chatties  that  are    ufeful,  are 
lent  to  a  friend  gratis^  to  be  irfed  hy  him  i  and  this  is  called 
fj'swj&faw^becaijfe  the   thing  is  to  be   reftored  \n  fpecie.  j^^^^^^,^^^ 
The  third  tort  is,  when  g:oods  arc  left  wth  the  bailee  to  turn. 
be  ufedby  him  for  hire;  this  is  called  locatio  et  condnBllo^  and 
the  lender  is  called    locator^    and   the  borrower  condit^or,  ^'*^^*^ 
ITiefbujrth  fort  i*,  v/hen  goods  or  chattlc§  are  delivered  to  p 
another  as  a  pawn,  to  be  a  fccurity  to  him  for  money  bor- 
rowed of  him  by  the  bailor  ;  and  this  is  called  in  Latin  va- 
fihimy  and  in  Engiijh  a  pawn  or  a  pledge.     The  fifth  fort  is  Thtngs  to  be 
when  goods  or  chatties  are   delivered   to  be  carried,    or  «rr«<J»  *c.  for 
forpcdiing  js  to  be  done  about  them  for  a  reward  to  be  paid  ^^^""^^ 
by  the  perfon  who  delivers   them  to  the  bailee,  who  is  to         ^ 
do  the  thing  about  them.     The  ^^  fort  is  when  there  ^^  y^  carried 
lis  a  delivery  of  goods  or  chattlelTo  foir.cboJy,  who  is  to  wiUiout nwvd, 
I  carry  them,  or  do  fomething  about   them  gratis\  without 
f  any  reward  for  fuch  his  work  or  carriage,  which  is  this  pre-r 
iPfent  cafe.     I  men^on  thefe  things,  not  fo  much  that  they 
Ve  all  of  them  fo  neceflary  in  order  to  maintain  the  propo- 
Ction  wiiich  is  to  be  proved,  as  to  clear  the  reafon  of  the 
obligation,  which  is  upon  pcrfons  in  cafes  of  truft. 

As  to  the  (a)  firft  fort,  where  a  man  takes  goods  in  his  A  man  who  ?»-, 
cuflody  to  keep  for  the  ufe  of  the  bailor,  I  (hall  confider,  ^^^^  goods  i« 
for  what  things  fuch   a  bailee  is   anfwerablc.     He  is  not  the ufe*of*th!j 
anfwcrable,"if  they  are  ftole  without  any  fault  in  him,  nei-  bailor  is  not 
ther  will  a  common  negleft  make  him  chargeable,  but  he*"^^^™Wcfor 
inuft  be  gulltjr  of  fome  grofs  negleft.     There  is  I  confefs  fo^'^y  dj;*' 
a  great  authority  againft  me,  where  it  is  held,  that  a  gene-  they  may  fuf- 
ral  delivery  will  charge  the  bailee  to  anfwer  for  the  goods  ^^n»  ""l^'^s  h^ 
ifdiey  are  ftolcn,  unlefs  the  goods  are  fpeciallv  ^^^^P^^d,  J^^^^^^j^^ 
to  keep  them  only  as  you  will  keep  your  own.     feut  (b)  my  gkft  with  ref-* 
lord  Coke  has  improved  the  cafe  in  his  report  of  it,  for  he  pe^  to  them, 
will  have  it,  that  there  is  no  difference  between  a^fpecial  N^^cvrath/^* 
acceptance  to  keep  fafely,  and  an  acceptance  generally.to  jf  he  vm  gu?lty 
keep.    ITut  there  is  no  reafon  nor  juftlce  in  fuch  a  cafe  of  of  the  femene- 
a  general  bailment,  and  where  the  bailee  is  not  to  have  any  ^^^^'^  ^^' 
reward,  but  keeps  the  goods  merely  for  the  ufe  6f  the  bailor,  £  ace.  ante  6?f, 
to    charge  him    without    fome    defaulf)  in    hitn.       For  semb.  ace  Burr, 
if  he  keeps    the    goods    in    fiich    a    cafe   with    an   P^^^i^^'^^f* 
dinary  care,  he  has   performed  the  truft  rcpofed  in  him.  ^^'^**^'   ^ 
But  according  to  this  do<Srine  the  bailee  muft  anfwer  for 
the  wrongs  of  othtr  people,  which   he  is  not,  nor  cannot 
be,  fufliciently  armed  againftj.\    If  the  law   be  fo,  there 
muft  be  fome  juft  and  honeft^reafon  for  it,  or  elfe  fome 
imiverfal  fettled  rule  of  law^  upon   which  it  is  grounded  j^ 
and  therefore  it   rs  incumbent  upon  them,    that  advance 
this  doftrinc,  to  (hew  an  undifturbed  rule  and  pradice  of 
the  Uw  according  to  this  pofition.     But  to  (hew  that  the 
tenor  of  the  law  wasalwa}'S  otherwife,  I  (hall  give  a  hiftory 
{s)  Vide  JoM«  36,  {h)  Vidt«nte  655.  Jenet  4^. 

of 
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Co0«i       of  the  authorities  in  the  books  in  this  matter,  and  by  them 
«     "•  {hew,  that  there  never  was  any  fuch  refoluti^on  given  be- 

f  SRNARD.  ^^^^  Souibcotis  cafc,  The  2g  Jff.  28.  is  thcfirft  cafe  irt  the 
books  upon  that  learning,  and  there  the  opinion  is,  that 
the  bailee  is  not  chargeable,  if  the  goods  areftde.  As  for  8 
EAv*  2.  Fitz,  detintte-i  59.  where  goods  were  locked  in  a 
cheft,  and  left  with  the  bailee,  and  the  owner  took  away  the 
key,  apd  the  goods  were  ftolen,  and  it  was  held  that  the 
bailee  ihould  npt  anfwer  for  the  goods.  That  cafe  they  (ay 
differs,  becaufe  the  bailor  did  not  truft  t|)e  bailee  with 
them.  But  I  cannot  fee  the  reafon  of  that  difference,  nor 
why  the  bailee  ihould  not  be  chareed  with  goods  in  a  cheft, 
as  well  as  with  goods  out  of  a  cheft*  For  the  bailee  has  as 
little  power  over  them,  whpn  they  arc  out  of  a  chcft,  as  to 
any  benefit  he  might  have  by  them,  as  when  they  are  in  i| 
pheft }  and  he  has  as,  great  power  to  detcnd  them  in  one 
cafe  as  in  the  pthe/J^^The  cafe  of  9  Kdzu.  4.  40.  &  v^aa  • 
but  a  debate  at  bar.  For  Danby  wz%  but  a  counfel  then,  ^ 
though  he  had  been  chief  juftice  in  the  beginning  of  Ed,  4,  .- 
yet  he  was  removed,  and  reftored  again  upon  the  reftitution-} 
of  Hen,  6.  as  appears  by  Dugdaje^^  Chronica  Series^  So  that  ' 
what  hcfaid  cannot  be  taken  to  be  any  authority,  for  he 
.  fpoke  only  for  his  client ;  and  Genngy  for  his  client  iaid  the 
contrary.  The  cafe  in  3  Htn.  7.  4.  is  but  a  fudden  opinion 
and  that  but  by  half  the  court ;  and  vet  that  is  the  only 
ground  for  this  opinion  of  my  lord  Cb//|  which  befides  he 
has  improved.  But  the  pra&jce  has  been  always  at  Guild-^ 
hall-,  to  difaliow  that  to  be  a  fufficient  evidence,  to  charge 
the  bailee.  And  it  was  praAifed  fo  before  my  time,  all 
phief  juftice  Pembtrtonh  time,  ^  ever  fincc,  againft  the 
opinion  of  that  eafe»  When  I  read  8outhcote\  cafe  hereto^ 
fore,  I  was  not  fo  diifcerning  as  my  brother  Pwiyx  tells  us  he 
was,  to  difaliow  that  cafe  at  firft)  and  came  not  to  be  op 
this  opinion,  till  I  had  well  confidered  and  digefted  that 
'  .  matter.    Though  I  muft  confefs  reafon  is  ftrong  aninft 

the  cafe  to  charge  a  man  for  doing  fuch  ^  friendly  aS  for 
bis  friend,  but  fo  far  is  the  law  from  beine  fo  unreafonable, 
that  fuch  a  bailee  is  the  lea^  chargeable  for  negle^  of  any. 
For  if  he  keeps  the  goods  bailed  to  him,  but  as  heJceeps  his 
€)wn,  though  he  keep$  his  owj^  but  negligently^^  |yet  he  is 
not  chargea^ble  for  them,  for  the keejping  them  ashe  keeps 
)iis  own,  is  an  argument  of  his  hoAeftv,  Jfirtiori  he  fhall 
not  be  charged,  where  they  are  ftolei;  without  anyneg* 
]c£l  in  him.  Agreeable  %o  this  is  Braffoxj  lib.  3.  c.  2.  99. 
b*  y*  S>  apud  quern  rei  deponitury  re  pbligatury  tt  de  ea  re^ 
quam  ^accepUy  refiituenda  tenetury  et  etiam  adidy  Ji  quid  in  re 
dipofita  doto  ^ommi/erit  i  (ulp.a  out  em  pontine  non  Unetury  fcilicet 
defidiae  vel  uegligentine,  quia  qui  negligenii  amic9  rem  cujlodi^ 
fndatn  tradit-^  Jibi  ipji  et  fropriae  fatuitati  hoc  debet  imputart. 
.  As  fuppofe  the  bailee  is  an  idle,  carelefs,  drunken  fellowi 
^d  comes  hoin^  drunk^  and  leaves  all  his  doors  open,  and 
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byrcafon  Aciieof  the  goods  happen  to  be  ftolen  widi  his       C«o«t 
:  own  i  yet  he  {hall  not  be  charged,  becaufe  it  is  the  bailor's     ■„  J^^,, 
'  own  folly  to  truft  fuch  an  idle  fdlow.    So  that  this  fort  of 
bailee  is  the  leaft  refponfible  for  negle&s,  and  tinder  the 
leafi  obligation  of  any  one,  beine  bound  to  no  other  care 
of  die  bailed  goods,  tnan  he  takes  of  his  own.     This  Brac^ 
tffnl  have  cited  is,  I  confefs,  an  old  author,  but  in  this  his 
dfxftrine  is  agreeable  to  reafon,  and  to  what  the  law  is  ia 
other  countries.     The  civil  law  is  fo,  as  you  have  it  in 
Ju/linunCs  Inji.  lib.  3.  tiu  If.   ) There  the  law  goes  farther, 
for  there  it  is  laid.  Ex  eof§h  Unetur^fi  quid  M$  (ommiferit  i 
nipae  autem  nomine^  id  efiy  difidiae  ac  negligintiaij  nan  tem^ 
tur,    Itaqtuficurus  eft  qui  parum  diligenter  cu/foditam  nm 
furtd  amjferrty  quia  qui  negligenti  amico  rem  cuftodiendam  tradit    - 
MH  eiyjed/uae  facilitaii  id  imputare  deiet^  So  that  a  bailee  A  iroft  nciM 
is  not  chargeable  without  an  apparent  erofs  negled.     And  if*  7***^***  ^ 
(here  is  fuch  a  grofs  negled,  it  is  looked  upon  as  an  evidence 
of  fraud.  ()ay,fuppofe  the  bailee  undertakes  fafely  and  fecurely 
to  keep  the  goods,  in  exprefs  words,  yet  even  that  won't  charge 
himwiAallfortsof  neglc^b.  For  if  fuch  apromifewereput 
into  writing,  it  would  not  chiuree  lb  far,  even  dien*  Hoh.  34.  a 
covenant,  that  the  covenantee  mall  have,  occupy  and  enjoy 
certain  lands,  does  pot  bind  s^ainft  the  ads  of  wrong  doers*      .    ^ 
}  Cr$,  214,  aec.  2  Ore.  425.  ace.  upon  a  promife'  for  q^^i^^iio, 
ei^oyment.     And  if  a  promiie  will  not  charge  a  ^n[lan  againft  ^^  uSTgoodj 
wrongdoers,  when  put  in  writine,  it  is  hard  it  ihould  do  to  keep  gratis 
it  more  fo,  >!^en  fpoken.    JDpif.iS  Stud   130.  is  in  Point,  J»<^"fc  «f 
that  though  ^  bailee  do  promife  to  re-^liver  goods  lafely,  Sd'^'^^idS. 
yet  if  he  have  nothing  for  the  keeping  of  diem,  he  will  not  tak«t  to  nddil 
beaniwerablefbr  d^eaAsofa  wrongdoer.     So  that  there ▼"^.tbcmfafciy,  ' 
is  neither  fufficient  reafon  nor  autboritv  to  fupport  the  opi-  ^fiWe  foT^y 
nion  in  Stutkeote's  cafe  s  if  the  bailee  be  guilty  of  grois  ne-  m  or  damage 
gligence,  he  will   be  chargeable,  but  not  for  any  ordinary  o^cafioned  by « 
n^oft.  J  As  to  the  fecond  fort  of  bailnient,  viz.  commoda-  JShlfdc^Siet 
turn  gr^  lending  gratis-^  the  borrower  is  bound  to  the  ftri6left  4*.     ^ '' 
care  and  diligence,  to  keep    the  goods,  fo  as  to    reftore  Tim  borrower 
them  back  again  to  the  lender,  becaufe  the  bailee  has  a  *>e-*^'j^^^  |^- 
nefit  by  the  ufe  of  them,  lb  as  if  the  bailee  be  guilty  of  the  Smage  oTtoft^ 
leap*  ntfgleA,  he  will  be  infwergbki^  as  if  a  man  Ihould  lend  ifit  wasoccafi- 
anothcr  ahorfe,  to  go  Weftward,  or  for  a  month;  if  *c ^JJ^ ^'y^Jjl*  "^- 
hailee  go  Northward,  or  keep  the  horfe  above  a  month;  if  joTOi65*,7a. 
any  accident  happen  to  the  horfe  in  the  Northern  journey,  73;       *    ' ' 
or  after  Ae  expiration  of  the    month,  the  bailee  will  be  ^^'^^  "^•**  ^^** 
chargeable  ;  becaufe  he  has  made  ufe  of  the  horfe  contrary  Sr  not  ^^^ 
to  the  truft  he  was  lent  to  him  under,  and  it  may  be  if  the  ranted  by  the 
horfe  had  been  ufed  no  otherwife  than  he  was  lent,  that  ac-  |e"n«  of  the 
cidcnt  would  not  have  befallen  him.    This  is  mentioned  in  l^,  6M0! 
iraSonuU  fupra:K^ 'vrofi&ztz^   Is  autem  cui  res  aliqua 
utenia  datury  re  MigatuTj  quae  commodata  eft^^fed  magna  differ'- 
0ta  eH  infer  mutuum  it  ammdatum  \  quia  is  qui  rem  mutuam 

accepit^ 
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Coo^       ifc:€ptt  ad  ip/amre/lituendam  tenetur^  vel  ejus  pr€tium<,Ji forte 

«     ^*  incenJioy  rutnay  naufragio^  aut  latronum  vel  hojlium  Incurfuy  con- 

fumta  fuerity  vel  deperdita^  fubtraSia  vel  ablata,     Et  qui  rem 

Note  in  the       uUrulam  accepity  mn  fuffflt  ad  ret  cujlodiam^  quod  taUm  dili- 

Brafion  before  neetiam  adhiheaU  qualem  fuis  rebus  propriis  adhibere  folety  ft 
me,Jt,scom-     * ,.  .-.,.        '•      ^  ,    •:       /j  j-       ^    j     -  *  -'.      '-^ 

inodaum,but     ^*'wj»  earn  dmgenUus  potutt  cujtodtre  ;  .ad  Vim  aut  cm  majoremy 

that  muftbe  a  vel  cafus  fortuitos  non  tenet ur  qulsy  nifi  culpa  Jua  inteYvener'it, 
F^f^*^*' *fy^^  JJtfi  rem  ftb't  commodatam  domi^  fecum  detuUrit  cum  peregre 
turtinhn,  ubi  profe^tus  fuerit^  et  illam  incurju  hojlium  vel  praedonum^  vel 
ftipra,  from  rtaufragio  amiferit  non  ejl  dubtumquin  adrei  rejiitutisnem  tcne- 
whence  Btaaon  atur.J{  I  cite  this  author,  though  I  coi  Jefs  he  is  an  old  one, 
fcs*<i(Una:[ons»  l>^caufe  his  opinion  is  rcafonable,  and  very  much  to  my 
and  that  alnoft  prefent  purpofe,  and  there  is  no  authority  in  the  lav/  to  the 
wofd  for  word ,  contrary.  But  if  the  bailee  put  this  horfc  in  his  ftable, 
IttJ^S^^i  and  he  were  ftolcn  from  thence,  the  bailee  fliall  not  be  anf- 
not  be  refponfi  -  werable  for  him.  But  if  he  or  his  fervant  leave  the  houfe  or 
bk  for  a  loft  by  ftable  doors  open,  and  the  thieves  take  the  opportunity  of 
^^bc""^as  ^*^^^»  ^^  ^^^  ^^^  \iOTky  he  will  be  chargeable  s  becaufe  the 
bccaiiioned^or  negleft  gave  the  thieves  the  occafion  to  fted  the  horfe. 
feciiitatcd  by  BraSioH  fays,  the  bailee  muft  ufe  the  uimoft  care,  but  yet 
feme  negica      j^^  (jj^j)  ^^^  jjg  chargeable,  where  there  is  fuch  a  force  as  he 

on  his  part.  ^      rn  ° 

Vide  Jones  66.    cannot  refxft. 

Aife^^"^      ^^  ^°  ^^  ^^^  fort  of  bailment,  fcilitet  locatia.  or  lending 

ihe  kISr  of  ^    for  hire,  in  this  cafe  the  bailee  is  alfo  bound  to  take  the  ut- 

^bkwhe'^'J^x  ^^^  ^^  *"^  ^°  return  the  goods,  when  the  time  of  the  hir- 

the  borrower  iJ^  ^^  expired.\  And  here  again  I  muft  recur  to  my  old  author 

would  be,  fed    /gI.  62.  b.  ^i  pro  ufu  ve/timentorum  auri  vel  argentij  vel  al- 

^*  J^"^*  ^^*    terius  ornamentiy  yeljumentiy mercedem  dederit  velpromiferit^  ta- 

y^^^     '^'      lis  ab  eo  defuUratur  cujlodia-y  qualem  (a)  deli  gent  ijfanus  paterfami^ 

lias  fuis  rebus  adhibetyquamfpracjliterity  et  rem  aliquo  caju 

-     ^  amijerity  ad  rem  re/lituendam  non  tenebitur,  Necfufficit  aliquem 

talem  diligent  iam  adhiberey  qualem  fuis  rebus  propriis  adbiberety 

}.ift  talem  adhibuerity  de qua  fuperius  di£lum  efi.   From  whence 

it  appears,  that  if  goods  are  let  out  for  a  reward,  the  hirer 

is  bound  to  the  utmoft  diligence,  fuch  as  the  moft  diligent 

father  of  a  family  ufes  \  and   if  he  ufes  that,  he  {hall  be  dif- 

charged.     But  every  man,  how  diligent  foe ver  he  be,  being 

liable  to  the  accident  of  robbers^  though  a  diligent  man  is  not 

(}>)  D.  ace.  poft  ^^  ^^^^  as  a  carelefs  man,  the  {h)  bailee  mall  not  be  anf- 

1C87.  vverable  in  this  cafe,  if  the  goods  are  ftolen. 

As  to  the  fourth  fort    of  bailment,  vix.  vadium   or  a 

pawn,    in    this   I  (hall    confidcr    two  things  \  firft,  what 

property  the  pawnee  has  in  the  pawn  or  pledge,  and  fe- 

condly  for  what  negleSs  he  (hall  make  fatisfa^ion.    As 

(►)  s.  p.  iSolk.  ^^  ^^  ^"^^^  ^^  ^^  *  fpecial    property,  for   {c)  the  pawn  is 

26'',  Ho}t.  a  fee u ring  to  the  pawnee,  that  he  fhall  be  repaid  his  debt, 

5.1;.  SaJk.  52i.'^nd  to  cwrnpel  the  pawner  to  pay  himn  But  if  the  pawn  be 

•  ^        ■  ,  fuck 
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foch  as  it  will  be  the  worfe  for  nfirtg,  the  {a)  pawnee  cart-        Qp^os 
n©rufe  It,  as  cloaths,  b^c.  but  if  it  be  fuch,  as  will  be  never     ^^^^^^^ 
the  worfe,  as  if  jewds  for  the  purpofe  w^re  pawn'd  to  a 
lady,  {he  (h)  might  uf«  them.     But  then  fhe  muft  do  it  at  WS.P.  j.Salk, 
her  />enl,  for  whereas,  if  (he  keeps  them  lodc'c^  up  in  her  saUc.^ti.^'^' 
cabinet,  if  her  cabhiet  (hould  be  broke  c^en,  ^d  the  jew   jf  a  pav\nec 
cIs  taken  from  thc^ice,  (he  would  be  excufed;  if  (he  wears  ofe  the  pawn 
them  abroad,  and  is  Acre  robbM  of  them,  fhe  will  be  an-  f^g'J^'Jj^^'h'hf 
fwerable.     And  the  reafon  is,  becaufe  the  pawn  is  in  the  is  at  no  charge, 
iQture  of  a  depofit,  and  as  fuch   is  not  liable  to  be  ufed.  he  is  anfwerabb 
And  to  this  cffcd  is  Ow.  123;     But  if  the  pawn  be  of  fuch  *Jj**  wJJJJ"  ^^ 
a  nature,  ^  the  pawnee  is  at  any  charge  about  the  thing  danuuce  which 
pawn'd,  to  maintain  it,  as  a  horfe,  cow,,  ifc.  then  (c)  the  may  ^^pen 
pawnee  may  ufc  the  horfe  in  a  reafonable  manner,  or  milk  ^*^.|  P^^ 
the  cow,  btc,  in  recompenfe  forthemeat.     As  to  the  fecond  ufm/k.  s/p. 
point  RraSioH    99*   h,    gives   you   the  anfwer.      Creditor^  3  Salk.  liS. 
qui  pignui  accepity  reohit^atury  it  ad  illam  Ti^itutndam  te--  ^'*  5*^.  Salk. 
netur  5  et  cum  bujufmodi  res  in  pignus  data  Jit  ufriufque  gra^  ^^gj  ^^  e  jonet 
/w,  fcilicet  debitorisy  quo  magis  eipecunia  crederetur^  et  credit 
Uris  quo  magis  ei  in  tuto  Jit  creditumj  fufficit  ad  ejus  rei 
eujiodiamdiligentiamexa^amadhiherey  quam  f:  praefliterity  et 
rem  cafu  amiferity  fecurys  effi  pojjity  nee   impedietur  creditum 
^^^oy^^  efFe^,  if  a  creditor  takes  a  pawn,  he  is  bound  IJ^'^^^  ^ 
''  torcftorc  it  upon  the  payment  of  the  debt ;    but  yet  it  is  fiWe'vi^InyToS 
fufficient,  if  the  pawnee  ufe  true  diligence,  and  he  will  be  or  damage  with 
indemnified  in  fo  doing,  and  notivithftanding  the  loft,  yet  *^P^  ^.^^  , 
heihaDrefort  to  the  pawnor  for  his  debt.     Agreeable  to  ^S  in 
this  is  29  y^  28.  and  Southcote*s  cafe  is.     But  indeed  the  ditaimngit»  If 
reafon  given  in  Southcote's  cafe  is,  becaufe   the  pawnee  has  it  was  occafion- 
a  fpccial  property  in  the  pawn.     But  that  is  not  the  reafon  ww:c'!**  v^^^ 
of  \hc  cafe ;    and  there  is  another  reafon  given  for  it  in  the  jonc8  75. ' 
book  of  Jffizey  which  is  indeed  the  true  reafon  of  all  tfcefe  othcrwir<j^he  i* 
•cafes,  that  the  law  requires  nothing  extraordinary  of  the  ^  »'68%^ 
pawnee,  but  only  that  he  (hall  ufe  an  ordinary  care  for  re-  511.  vide  Jonei 
ftoring  die  goods.     But    indeed  if  the   money  for  which  75* 
the  goods  were  pawn'd,  be  tendered  to  the  pawnee   before  ^"^^  **y'*  *"' 
they  are  loft,  then  the  pawnee  {hall  be  anfvvcral>le  f6r  them  ;  events  for*any 
becaufe  the  pawnee,  by  detaining  them  after  the  tender  of  lofs  or  damage 
the  money,  is  a  wrong  doeV,  and  it  is  a  wrongful  detainer  ^^''J^  happen? 
of  the  goods,  and  the  fpecial  property  of  the  pawnee  is  de-  tJha^r«uraea 
temuned.     And  a  man  that  keeps  goods  by  wrong,  muft  thr  pawn. 
be  aafwerable  for  them  at  all  events,  for  the  detaining  of  ^- ^-  '^  ^^^' 
them  by  him,  is  the  reafon  of  the  lols.     Upon  the  fame  ll{^^  ^^^^  ^^^ 
difference  as  the  law   is   in   relation  to  pawns,  it  will  be  intc'753/jonci 
\found  to  ftand  in  relation  to  goods  found,  f  79«     ' 

w  ,  .  ...  -  -         .  A  man  that 

Keips  good!  by  wrong  IS  at  all  events  artfweTable  for  their  lofs  <fr  damage,  vide  jonc$  70,  71. 

As  to  the  fifth  fort  of  bailment,  viz,  a  delivery  to  carry 

or  otherwife  manage,  for  a  reward  to  be  paid  to  the  bailee, 

thofe  cafes  are  of  two  forts;  either  a  delivery  to  one  that 

cxcrcifes  a  publick  employment,  or  a  delivery  to  a  private 

(*)  S.  p.  jSaUc.  168.    Hok  sag.    Salk.  511.  vide  Jonea  80,  81.    (0  S. 
P-  3  Salt  268.    Hok  $1%.  .Salk.  5ia.  vidt  Jones  ^81. 
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perfoa.    Firft  if  it  be  to  a  peifon  of  the  firft  fort»  and  he 
Beenar*.^-  is  to  have  a  reward»  he  is  bound  to  anfwer  foi*  the  goods  at 


laH  even^   And  this  is  the  cafe  of  the  common  carrier, 
^mmonnojrman,   mafter  of  a  ihipt  SsTr.    which  cafe  of 
a  mafter  or  a  ihip   was  iirft   adjudged   26  >Car.   2.    in 
the  cafe  of  Jkbrs  v.    Slnu.      S/x^/nu    220.     I   Vent.  190.. 
238.    The  law  charges  this  perfon  thus  intnifted  to  carry 
goods,  agaiiift  all  events  but  a&s  of  God,  and  of  the  cne*    ' 
mieS'of  &  kin|*     For  tboueh  die  force  be  never  fo  great, 
as  if  an  irrefiilible    nuiltkude  of  people  fl^ould  rob  bjm, 
neverthelefs  he  is  chargeable     And  this  is  a  politick  dla* 
blifhment,   contrived    bf  the  policy  of  the  law,   for  the 
fafety  of  all  perlbns,   the  neceffity  of  whofe  affairs  oblige 
them  to  truft  thefe  forts  of  perfons,  that  they  may  be  fafe 
in  dieir  ways  of  dealing ;  for  elfe  thefe  carriers  might  have 
an  opportunity  of  undoing  all  perfons  that  hdd  any  dealings 
with  them,  by  combining  with  thieves,  lie.  and  yet  doing 
it  in  fuch  a  clandeftine  manner,  as  would  not  be  fpffible  jto  < 
be  djfcoveredt  And  this  is  thereafondie  law  is  founded  upon 
Trent  ^^wl  ^"  ^^^  P^*"^'    ^^^  fecond  fort  are  belies,  faftofs  aijdfudi 
*  like.    And  though  a  bailie  is  to  have  a  reward  for  bis  ma-- 
nagement,  yet  be  is  only  to  do  the  bejl  he  can.    And  if  ^ 
be  robb'd,  (s^r.  it  is  a  good  account,  T  And  tbe'refdon  ^hti 
being  a  fervant  is  not  the  thii^  \  for  ne  is  at  a  diftance  ^-091 
his  mafter,  and  a£ts  at  difcretion,  receiving  rents  ^ipd  jCbll* 
ing  corn,  (^r.    And  yet  if  be  receives  his  matter's  money, 
tod  keeps  it  lockM  up  widi  a  reafonable  care,  he  Iball  opt 
be  jmfwerable  for  it,  though  it  be  fboien.    But  yet  this  icr« 
vaixt  is  not  a  domeftick  fervant,  nor  under  his(mafter*^  im« 
mediate  care.     But  the  true  res^fon  of  the  cafe  is,  it  would 
be  unreafonable  to  charge  him  with  a  truft,  farther  sthan  the 
nugc  '^hich  waf  nature  of  the  thing  puts  it  in  his  power  to  perform  it.    But 
o?&dSuto?by  *^  ^^  allowed  in  the  other  cafes,  by  reaibnofthe  necteffity  ^ 

futneglca. 
$.  P.  Holt  131, 
Vide  I  Veat. 


If  good)  are 
delivered  to  t 
perfon  in  a 
public  employ- 
nient  for  a 
panaofeinrc- 
l'pc£t  of  whicb 
lie  U  t«  have 
a  reward  be  it 
anfwcrablc  for 
any  loft  or 
damage  which 
isnococca- 
fioned^ydie 
adof  God  or 
Che  king's 
enemies.  S.  P* 
Holt  III.  R. 

ice  X  won 

diSi.'BarcUyv. 
Yann.  B.  R. 


ley  Company  r« 
Wood.B,R. 
E.  T.  15  G*  3. 
#  T.  R.  17. 

vide  aat*  z64« 
Str.  f  28.  Burr. 
3300,  2827. 
Tones  1 03, 
A  bailiff  or 
fador,  tho'  ha 
is  to  have  4 
reward  is  not 
anfvTcrable  lor 
»ny  Vj(&  or  da- 


the  thing.  The  (ame  law  of  a  iadton 
r '"  As  to  the  fixth  fort  of  bailment,  it  is  to  be  jak^,  j^iat 
the  bailee  is  to  have  no  reward  for  his  pains,  but  y^  that 
.  by  his  ill  management  the  goods  are  fpoiled.  Secondly,  it 
\  .  is  to  be  underftpod,  that  there  was  a  negleft  in  ifae  ma- 
nagement. But  thirdly^  if  it  had  appeared  ,^t  the  mifchief 
A  man  towham/ happened  by  any  perfon  that  met  the  cart  in  the  way,  the 
goods  are  deli-ihailee  had  not  been  chargeable.^  As  if  a  drunken  ipan  had 
punifrin  re.  ^^^^  ^y  ^"  *^  ftreetsi  and  had  pierced  the  cafk  of  brand]jr ; 
K  T^^  *°  ^r  jjj  this'cafe  the  defendant  had  not  been  anfweraUe  for  it, 
becaufe  he  was  to  have  nothing  for  his  pains«  Then  the 
bailee  having  undertaken  to  manage  the  goods,  and  having 
-..J  ,^.,„.  ^^.  managed  them  ill,  and  fo  by  his  neglc^  a  damage  has  hap- 
mase  oceafioned  pened  to  the  bailor,  which  is  the  cafe  in  queftion,  what 
kyathird  perfon.  ^H  y^yx  call  this  ?  In  BfaSlon  lib.  3.  |oa  it  is  called  man^ 
Cafe  lies  for  ncg-  Jatum,  It  is  an  obligation,  which  arifes  exmandato.  It  is  what 
i?riKSm,  wecall  in  £«^/i>»anaaingby  commiffion.  And  if  a  man  ads 
ipirioN.  vide  I  by  commiflion  for  another  ^r«/iV,  and  in  the  executing  his 
fi,  Bi.  f  5S.       ceomifion  behaves  bmUii  negligently>  he  it  9niwej:able.77«* 

*"  '       •  nius 
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lusi  in  his  commentaries  upon  yujiinian^lik^  tit  2J.6Sj^^  Cocci 
(Sefines  mandatum  to  be  corttra£fus  quo  ali^uid  gratutogirendum  v  ^gn^^t  ■• 
tommitthur  et  accipitur.  This  undertaking  obliges  the  under- 
taker to  a  diligent  management.  BraSfon  ubijupra  fays, 
cnarahitur  etiam  BbUgatio  nonfolwnfc^ipto  it  verbis^  fed  it  con-- 
Jinfitj  JUut  in  cMtraffihus  bonai  fidii  \  ut  in  imptiomhtSy 
Vinditionibusy  Ucationibus^  canduStionibus^  focietatibus^  it  man^ 
datit.  I  don't  find  this  word  in  any  other  author  of  our 
Uwy  befides  in  this  place  in  Bra£Ionj  which  is  a  full  autho- 
rity,  if  it  be  not  thought  t«o  old.  But  it  is  fupported  bj 
good  reafonandaudu>rity. 

The  realbnt  are,  firft,  becaufe  in   the  cafe;,  a  negled 
is  a  deceit  to  the  bailor.    For  when  he  intrufts  the  l»ilee 
upon  his  undertaking  to  be  careful,  he  has  put  a  fraud  upon 
the  plamtiiF  by  bein^  negligent,  his  pretence   of  care  being 
the  perifuafion  diat  mduceo  the  phuntifF  to  truft  him.    And  a  brcidi  oft 
a  breach  of  a  truft  undertaken  voluntarily  will  be  a  good  trail  undertake* 
m-oundfor  an  aAion,     x  Roll.  jfbr.  10.  2  Hin.  7.   11.  a  ^"JJ^a  fcf 
fironecafe  to  this  matter.    There  the  cafe  was  an  aAIon  uiJSDn.  Vide 
againft  a  man,  who  had  undertaken  to  keep  an  hundred  J«nci  5^  S7* 
ineep,.  for  letting  them  be  drownM  by  his  default.    And  there 
the  reafon  of  the  judgment  is  giren,  becaufe  when  the  party      "> 
has  taken  upon  him  to  keep  the  fheep,  and  after  fuffers  them 
to  perilh  in  his  default ;  in  as  much  as  be  has  taken  and  ex- 
ecuted hU  bargain,,  and  has  them  in  his  cuftody,  if  after  he 
does  not  look  to  them,  an  a£tion  fies.    For  here  is  bis  own 
aA,  tn's,  his  a^rreement  and  prt>mife,  and  that  after  broke 
^his  fi<fe,thatinall  give  a  fufficieAt  caufeofa&ion. 

.' — ^  **•** 

•     But  ieeondly  it  is  objeded,  that  there  is  no  confideration^ 
to  ^nttdd  this  promife  upon,  and  therefore  the  undertaking 
islmt  nudum  piihtnu  '  But  to  this  I  anfwer,  that  the  owner's 
truftinff  him  with  the  goods  is  a  fufficient  confideration  to 
obl^  him  to  a  careful  management.    Indeed  if  the  agree-  \' 

ment  had  been  executorj,  to  carry  thefe  brandies  from  the 
wie  phce  to  the  other  (uch  a  day,  the  {a)  defendant  had  not .  ^  yy^  ,^^ 
been  bound  to  carry  them.  But  this  is  a  different  cafe,  <Qr  56.  57. 61. 
'  mgkmp/it  does  not  only  fignify  a  future  agreement,  but  in 
feh  a  cafe  as  this,  it  fignifies  an  adual  entry  upon  the 
thii^,  and  taking  the  truft  upon  himfelf.  And  if  a  man 
wffl  dothat,  and  mifcarries  in  the  performance  pf  his  truft, 
an  afiion  will  lie  againft  him  for  that,  though  no  body  coul^ 
have  compelled  him  to  do  the  thing,. !  The  19  Hen.  6.  49. 
"hnd  the  other  cafes  cited  by  my  brothers,  fhcw  that  this  is 
£he  difference.  But  in  the  xj  Hen.  4.  33.  this  difference 
is  deady  put,  and  that  is  the  only  cafe  concerning 
thtttnatter,  which  has  not  been  cited  by  my  brothers, 
5^^  ^«  aaion  wass  brought  againft  a  carpenter,  for 
mat  he  had  undertaken  to  build  the  plaintiff  a  houfe  within 
"ff  *  t«n«i  tod  had  not  done  it,  and  it  was  adjudged  the 
«w»  would  not  lie.  But  thcr«  the '  qucftion  wa>  put  to  the 

c#urt, 
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CoGcf        court,  what  if  he   had  built  the  houfe  unflcilfully,  ai)d  it  iS 
Bbknakd.    agreed  in  that  cafe  an  a<Slion  would  have  lain.     There  has 
been  aqueftion  made,  if  I  deliver  goods   to  yf.  and  in  ccn- 
If§  man  pro-   fideration  thereof  he   promife  to  re-deliver  them,  if  an  ac- 
m^i^i  ^ort^tU'   tion  vfc'ill  lie  for   not    re-delivering  them;  and  in  rdv,  4. 
conndcrati^of  i"^g'^^"^^^  g'^^"   ^^^  the  aftion  would  lie.     But  that 
having  them      judgment  was  afterwards  reVers'd,  and  according  to  that  re- 
dcihcredto        verul,  there  was  judgment    afterv/ards  entered  for    thede- 
wmu^Sft   fendant  in  the  like  cafe.     r^Iv..  128.    But  tliofe   cafes  were 
himfornot        grumbled  at,  and  the  reverfal  of  that  judgment  in />/i;.  4. 
re-deiivcring      ^as  faid  by  the  judges  to  be  a  bad  refolution,  and  the  con- 
Toncs  r  **J        ^^^^y  ^°  *^^  reverfal  was  afterwards  moft  folcmnly  adjudged 
in  2  Cro.  667.  7r.  21  Jac,  i.  in  the  king's  bench,  and  that 
judgment  affirmed  upon  a  writ  of  error.     And  yet  there  is 
no    benefit  to  the  defendant,  notv.tio  confideration  in  that 
cale,  but  the  having  the  money  ih  his  poffeflion,  and    being 
truftedwith  it,  and  yet  that  was  held  to  be  a  good  confidera- 
tion.    And  fo  a  bare  being    truftcd   with  another   man's 
goods,  muft  be  taken  to  be   a    fufficient    confideration,  if 
the  bailee  once  enter  upon  the  truft,   and  take  the  goods 
into  his.  poffefEon.     The  declaration  in  the  cafe  of  Mors  v. 
Slew  was  drawn  by  the  greateft  drawer  in  Enghrtd in  that  time, 
and  in  that  declarlation,  as  it  was  always  in  allfuch  cafes,  it 
was  thought  moft  prudent  to  put  in,  that  a  reward  was  to 
be  paid  for  the  carriage.     And  fo  it  has  been  ufual  to  p  uc 
It  in  the  writ,  where  the  fuit  is  by  originad.     I   have  faid 
thus  much  in  this   cafe,  becaufe  it  is  of  great  confequenct:, 
that  the  law   ftiould  be  fettled  in  this  point,  but  I  don't 
know  whether  I  may  have  fettled  it,  or  may  not  rather  have 
unfcttled  it.     But  however  that  happen^  I  have  jtirred  thefe 
jjgints,  which  wifer  heads, in  time  may  fettle.     Andjudg- 
^;^  incnt  was  given  for  the  plaintiff. '  ^ 

^"^     Rcgina  verf.   Goddard  and  Carlton, 

3S.G.Mk.  171, 
In  an  India-         A  N  indiftmcflt    for   forging  an  affignment  of  a  Icafe  : 
rtcnt  matter  of  J\  the  indiament  was,  Juratores  fuper  facramentumfuum 
tnay  be  ftated    f^^^fint  anty  quod  cum  teftatutn  ^xiflit    per  quondam  indeniuram^ 
by  way  of  quod  %  S,   dimififfity  et  eoneejftffity  et  per  eandem  indenturam 

^w^A^  A  6  ^/^^ et  conceJfUy  ifc.  the  ilaicnimtfalfe fabricavit  quondam 
In  an^dia-  ^  ajfignationemj  five  fcriptum  vel  indorfamentum  infcripthy  tenor 
mcnr  for  forging  cujus  quidemajfignationis  fequitur^  And  then  fcts  out  the  af- 
an  nirtgnment  fignment  in  haec  verboy  end  at  the  end  was  the  mark  of 
feafc^s*ma«er  f"^^  *  one,  but  no  mark  appeared  upon  the  poftea. 
of  inducement  only.  Vide  pod  1363.  ^  Wljisther  upon  fuch  an  iediftnieht  an  allegttion  that 
it  is  witneifed  by  a  certain  indenture  that  a  lefTor  had  demifed,  and  by  the  faid  indenture  ^ 
demife,  itis  a  fufficient  allegation  that  there  wai  aleafe.  l/hlefi  fuch  alfigoment  was  by  deed, 
the  indictment  m«ft  (hew  that  it  was  figncd.  If  a  party  is  found  guilty  of  a  mifdemcanor  upon 
one  indi^ment,  and  thena  fecond  is  preferred  againd  him  for  the  (aineoffenee  under  the  idea 
that  the  former  was  defective,  the  court  will  not  as  of  eourfe  enter  judgment  £9r  him  upon  that 
before  they  make  tudn  plead  to  the  other.  Tis  no  plea  in  abatement  to  aiAindiChnent  iisra 
mifdemcaiMr,  thtt  thcrt  i»  mocbcr  indictment  dcptndbsg  againd  the  defendant  for  the  (mot 
offence. 

The 


Trinity  Term   2  Anna  reginae.  94 1 

The  firft  exceprion  was,  that  the  indiftment  was  laid      Re  gin  a 
with  a  j^rW  nimy  which  v/as  ill.     But  the  court  held  that     ooiJii**. 
was  well  enough,  being  but  inducement.     And  HoJt  chief 
jufticc  fcid,  this  differeth  from  a  declaration  in  trefpafs,  be-  -    ' 

caifein  that  cafe,  there  is  nothing  of  recital  in  the  declara- 
tion, as  the^  is  here,  and  when  the  indidlmenc  comes  to 
ch2r2:e  the  forgef}',  it  does  charge  it  pofitively. 

fhe  fecond  exception  was,  that  it  w^  not  faid  that  there 
v.-as  adcmife,  said  if  there  was  no-^emife,  there  could  be  no 
aili^nment,  but  dnly  that  by  a  certain  indenture  te/iatum 
£\:jht  that  y.  S.  demifed.  And  as  to  this  exception  the 
court  were  divided.  Holt  chief  juftice  and  Poivys  held,  that 
lac  £t per  eandem  indtnturam  concejjit  et  dimifit^  was  apo^tivc 
dijlin«&  averment  of  a  le;ife,.  an^l  had  no  relation  to  the  tep 
tatum  extftiu  Powell  and  Gould  on  the  contrary,  that  that, 
as  well  as  the  dimijijfet^  muft  lefer  to  the  tejiatum  ex'ifttU 
And  Powell  &id,  they  could  not  take  this  to  be  a  diftiili^ 
avcnncnt,  becaufe  they  muft  take  it  to  be  the  recital  of  the 
leafc,  the  conftant  form  of  deeds  being  to  put  both  in,  v/a. 
had)  demifed  and  doth  demife.  Holt  faid,  it  was  weU  to 
declare  in  covenant  with  a  quod  cum  tejiatum  exijlit^  nay 
even  when  you  come  to  fet  oat  the  covenant,  you  may  fay, 
ttjhtum  exijiit  quod  convenit.  But  Powell  hid,  that  would 
not  rule  this  cafe,  for  that,  it  may  be,  might  be  ruled  upon 
pnecedcnts,  which  often  rule  cafes« 

The  third  exception  was,  that  there  was  no  mark  upon 
the  po/ifa.     Arid  nowfincethe  ftatute  of  frauds  29  Cbr.  2, 
f.  3.  a  leafe  is  not  affignable  without  writing  figned  by  the 
party.     And  this  was  agreed  to  be  a  good  exception  by  the 
whole  court.     But  Holt  chief  juftice  faid,  if  the  indiftmcnt 
had  been,  that  the  defendant  had  forged  a  deed  of  aflign- 
ment,  and  then  they  had  fet  it  out  thus,  without  any  mark, 
that  (a)  had  been  well  enough,  becaufe  figniiig  is  not  ne-    ' 
ceffary  to  a  deed,  and  deeds  anciently  were  not  ngned.     But  D*cdj  need  not 
now  hnce  the  ftatute  of  frauds,  an  aifignment  by  writing,  if  vidc^Car  ^ 
it  be  not  a  deed,  muft  be  figned,  and  therefore  this  not  ap-  c.  3.  2BL  * 
pearing  to  be  any  more,  this  ought  to  have  been  fliewed  to  Com.  306, 
be  figned,  or  eUe  it  is  no  a^gnment. 

?w^// jufticc  faid,  that  in  the  cafe  of  the  King  v.  Newton 
in  Charlei  the  Second's  time,  3  Kek  356*  367.  becaufe  2x1 
indichnent  of  forging  faid  only  fcriptum,  and  did  not  fay 
Ji^lliatym,  the  juogment  was  reverfed  upon  a  writ  of  error 
out  of  Che/ier, 

This  matter  was  ftirr^d  in  Eajfer  term,  and  now  the  firft 
day  of  this  term,  Mr.  ferjeant  Darnall  fliewed  the  court, 
diat  the  indiftment'upon  the  file  was  right.  '  And  Holt  faid, 
.that  he  doubted  then  here  had  been  no  trial  at  all,  this  be- 
ing 1  material  variance.  But  there  having  been  a  new  in- 
(a)  S.  P,  Salk.  34a.  X  .      - 

diftment 
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Rb<iima      diftmcnt  found,  pending  this  matter,  the  court  vrould  not 
GooDAm^.    determine   thcfe   exceptions,  but  made  him  plead  to  that, 
where  thefe  things  were  amended ;  but  they  Teemed  in  emni^ 
bus  to  retain  their  former  opinions. 

Then  the  ^ounfei  for  the  defendants  moved,  that  before 

the  court  would  make  them  plead  to  the  nev%  indidment> 

they  would  enter  judgment  for  the  defendants  upon   this. 

But  the  court  faid,  they  would  make  no  bargains  with  them. 

K«  pletdins  Hoh  chief  jufticefaid,  a  man  could  not  plead  over  in  any 

S'  **  febo*"*"  ^^'^^  ^"^  ^^  treafon  to  felony,  and  not  in  cafe  of  a  mrfde* 

or    Jony.     fficsinoT ;   and  that  a  man,  after  he  has  been  found  guilty, 

can't  plead  diat  indi&ment  de{^nding  in  abatement,  but 

muft  plead  auterfnts  tonviH.     And  the  defendants  pleaded 

to  the  new  indiament. 

Rcgina  wr;^  Scott. 

Sijts^bT'a^nr^HE  defendant  was  indifted    for   not   repaying   the 

ante  791. 804.      X    pavement  before  the  houfe  in  Old-ftrnt^  ad  C0ntmkne 

nocumentum^  He.  And  on  Mr.  ff^ard*s  motion  it  was  quafh- 

ed,  becaufe  it  was  not  faid,  how  he  was  obliged  to  repair  it, 

and  this  was  not  within  the  late  3&  of  parlFament  for  leaving 

Inw.Mich.  ,j.  *"^  *«««•  **  ^  33  Oar.  1.  c.  iy.  ' 

f /^  ^•'♦i'^pLer'  ^^^P^^*  ^""^  Hcydon. 

2/J'^^- cannot  be  a.  TN  trefpafs  for  breaking  his  wharf,  and  cutting  down 

.  wvdcd  in  JL    his  fences,    the    plaintiff  declares    againft    two  dc- 

Iftw^e*dc!"*  fendants,    for  two  trefpafies   done  at  two  fcveral    times. 

fcndant  \a%  One  defepdant  pleads  not  guilty  as  to  the  whole.     The 

nude  dceiuk  at  other  defendant  as  to  the  firft,  pleads  this  fpecial  juftificai- 

sijkrai6.%o!  ^^°"'  ^'^  °"^  ^^^  ^'^    pofleffed  of  this  wharf  and  a 

3  Saik.  III.       timber-yard  next  adjoining  for    ninety  years  ;    and  while 
.    6 Mod.!.  he  was  fo  poflfefied,  had  and  ufed  a  way  from  this  tim- 

If  a  manjufti-  .ber-yard  over  this  wharf  to  the  Thames^  and  being  {% 
^Si^^tjX  "6^^^^  ^»^  dcmife  the  timber-yard  to  Heydm  for  a  Icffer 
waspoffeflcdofterm;  and  that  the  plaintiff  eiedled  this  fence,  andftopped 
a  wharf  for .  up  his  way,  and  the  defendant  cat  it  dewn.  And  in 
duri^^hlT'^^  the  leafe  there  was  a  grant  of  all  ways  and  paflages,  Wc. 
fefiion  had  a  way  from  thence  over  the  locnt  in  quO|  that  ht  underlet  to  the  ddendtat,  and  primed 
to  him  all  wayt«  &c.  and  that  the  defendant  had  no  other  way  to  the  terminu  -  ad  <{nenH  the  «Oes^ 
tibnfhat  the  defendant  had  no  other  way  to  the  terminas  ad  quern  is  furplulage.  S.  C.  6  Mod-  u 
And  an  iflue  taken  therein  is  immateriaL  Such  a  juilificacion  ought  to  meW  the  commence- 
ment of  7.  S't.  term.  S.  C.  6  Mod.  z.  vide  ante  331.  and  the  books  there  cited.  Incaftof  a 
confeifionand  avoidance  tho*  the  matter  of  avoidance  is  iU  pleaded,  the  plaintiff  ihali  not  take 
judgment  upon  the  confelTon  If  it  could  have  been  wtU  pleaded.    S.  C.  Salk.  1 73.  3  Salk.  iir. 

4  Mod.  i.  vide  ante  90,  and  the  books  there  cited,  wheie  there  is  an  immaterial  iflVie,  and 
the  defendant  makes  de&ult  at  nifi  prhis,  and  the  jury  find  the  ifliie  for  him,  there  can  be  no 
Judgment  for  him,  but  the  fuir  (hall  in  gentral  abate,  vide  poft  9x6.  In  trefpaft  agamft  two  dc» 
fendants  for  two  trefpaffes,  if  the  one  pleada  not  guilty  and  is  found  guil^  at  to  one  of  the 
trefpaffes  and  not  guilty  as  to  the  other,  and  the  other  juiliiies  both  diftihft^,  and  has  a  demnrrcr 
to  one  plea  to  that  which  applies  to  the  trefpafs  upon  which  the  other  defendant  was  found  not 
guilty,  and  an  immaterial  ifliie,  maket  dcfiiult  at  nifi  prius,  andyft  haaa  Ycrdiftoii  theifftte^ 
Qu.  Whit  judgment  can  be  entered  upon  the  record,  vide  poft  9M» 

and 
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and  avers,  that  he  had  no  other  way  to  die  rivei'  Thames.     SrAnii 
And  to  this  ^Ica  there  was  a  demufren     And  to  the  other     n,|y\oir. 
trefpafs  he  pleaded  the  fame  juftiAcation ;  and  the  plaintiff 
replied  that  he  had  another  way ;  and  iilue  was  taken  upon 
that    And  at  nifiprius  the  defendant  made  default^  and  the 
inqueft  was  taken  by  default,  and  there  was  a  verdi^  for  the 
defendant,  and  6(/.  conditional  damages  upon  the  demurrer,/^ 
and  die  other  defendant  was  found  guilty  of  the  firft  tref« 
pals  and  not  guilty  of  the  fecond«         , 

And  firft  it  was  moved,  that  there  might  be  a  repleader  in 
this  cafe,  the  ilTue  being  wholly  immaterial  \  for  it  was  not 
material,  whether  he  had  any  other  way  to  the  Tijames  or 
noL  Indeed  if  he  had  averred,  he  had  no  other  way  at  all 
to  his  timber-yardj  but  over  the  wharf,  that  might  have 
been  material,  for  tjien  it  mi^t  have  pafled  of  neceSity* 

But  the  court  held,  that  they  could  not  award  a  repleader 
induscaie,  becauie  the  defendant  by  his  default  .at  the  trial 
was  out  of  courts  and  confequently  there  could  be  no  re- 
pleading, ^ 

But  Htb  chief  juftice  faid,  that  if  th6  defendant  had 
made  out  a  good  title  to  the  way  in  his  plea,  and  then  had 
made  diis  impertinent  averment,  and  the  plaintifF  had  re-» 
pKed  and  taken  iflue  upon  it ;  there  had  needed  no  repleader^ 
but  it  had  been  aided  by  the  ftatute  of  jeofails  by  the  verdid« 
Which  PdweU  denied,  and  faid  that  it  would  not  have  been 
aided,  but  there  muft  have  been  a  repleader  in  cafe  there 
had  been  no  default;  'and  he  held,  that  it  was  neceflaiy  to 
Ihew  a  title  to  the  way  in  this  cafe*  And  he  took  a  di^er-» 
ence  between  an  a£Hon  upon  the  cafe  for  flopping  a  way ) 
there  the  a£Hon  beine  againft  a  wrong  doer,  it  is  enough  to 
ihewa  poileffion :  omerwife  where  a  man  will  juflify  a  tref- 
pais  by  it. 

An4  they  all  hdd,  that  both  the  juftifications  were 
naught:  and  Holt  faid,  that  it  was  ill,  to  plead  the  term  fof 
years,  without  ihewing  the  commencement  of  ^it^  and 
that  it  was  a  kind  of  preTcriptton  which  could  not  be  in  te«  ^  « 
nants  for  years.  But  he  faicL  if  they  had  pleaded,  that 
fuch  an.one  was  feifed  in  fee  of  both%  that  there  was  a  way 
always  ofed,  {^r.  and  that  he  demifed  to  Grayj  and  Graf 
to  the  defendant  prout^  ^c.  that  had  been  a  good  title,  for 
Aen  It  pafled  by  the  demtfe  of  Gray  as  appurtenant.  So  if 
he  hai  fiud,  that  fuch  a  one  was  f<^ifed  in  fee  of  both,  and 
demifed  to  Gray^  and  Gray  made  the  way,  and  then  demifed  \  . 
fer  then  It  had  pafled  alio  as  appurtenant.  And  Powell  (aidf 
it  mi(^  have  been  pleaded  by  way  of  grant  from  the 
tamor.    Thea  Mr.  ^ili  faid,  that  the  defendant  having  by 

VouIL  N  hi 
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STAFicf     his  pSao^nfefled  the  trefpafs,  and  (aid  nothing  to  juftifyh^ 
„    ^  tiic  {daintiff  ought  to  have  his  judgment,  however  tlie  ifliic 

**•  was.  And  for  that  he  cited  3  Crc.  214.  an  a^ion  for  lay- 
ing, he  is  as  very  a  thief  as  any  in  JVarwick  gaoL  The  de- 
fendant pleaded,  that  he  comforted  a  felonj  and  (b  he  (poke- 
the  words,  and  iiTue  upon  that.  And  though  the  ifltie  was 
agreed  to  be  imniaterialy  inafmuch  as^that  matter  woidd  not 
make  him  a  thief,  but  only  a  felon  \  yet  in  regard  be  had 
eonfefied  the  fpeaking  of  the  words,  judgment  was  given 
againft  htm  upon  his  own  confeffion,  without  regard  to  the 
inue.  *And  i  Leon.  68.  debt  againfl  the  defendant,  as  exe- 
cutor of  an  executor:  the  defendant  pleads  plene  admtrijira^ 
i>it  the  goods  of  his  teftator,  and  iflue  upon  that;  and 
chough  ^at  was  held  to  be  immaterial,  yet  the  court  gave 
judgment  for  the  pUintiff  hy  nihil  dicity  becaufe  he  had  not 
aniWered  the  charge,  which  was  as  executor  of  an  excc'iroi-. 

But  i^T^Zf  chief  juftice  took  diis  difference:  That  \^l*ere 
the  defendant  conrefles  a  trefpafs,  and  avoids  it  by  luuh  a 
matter  a^  can  never  be  made  good  by  any  fort  oi  plea, 
there  in  fucb  a  cafe  judgment  mall  be  given  upon  the  con- 
feffion, without  regard  to  fuch  an  immaterial  iitue.  And  fo 
is  the  cafe  in  3  Cro*  2x4.  fir  there  the  matter  of  thejufli- 
ft:ation  could  never  be  made  good  by  any  fort  of  plea.  For 
his  being  an  acceflbry  to  a  felony  would  never  juftify  the  de- 
fendant m  calling  him  thief.  Dut  where  the  matter  of  the 
Ajuftification  is  fuch  a  matter,  as  if  it  were  well  pleaded, 
would  be  a  ^ood  juftifieation,  there  though  it  be  ill  pleaded, 
jfet  diat  ihaU  not  betaken  to  be  a  confeffion  of  the  plaintifPs 
adion,  as  in  this  cafe  here  of  the  way.  The  cafe  in  Lfon.  is 
not  law.  For  the  faying  he  had  fully  adminiftered  the  goods 
of  his  teftator,  does  not  confefs  affiis  of  his  teftator's  tefta- 
tor. (Note,  when  Leon  was  cited,  the  judges  feemed  to 
flight  it,)  and  the  books  dp  all  of  them,  if  they  be  narrowly 
looked  into,  turn  upon  this  difference;  where  the  confef- 
fion is  full,  and  the  matter  of  the  plea  is  ill  in  fubftance. 

Powell.  This  is  no  confeffion.  The  old  books  take  a 
difference  between  an  exprefs  confeffion,  and  a  nsent  Jedtre. 
And  though  the  way  be  ill  pleaded,  you  cannot  call  that  an 
exprefi  confeffion. 

HJt.  It  is  contrary  to  the  tenor  of  all  the  books.  And 
as  to  the  matter  of  the  repleader,  Holt  iaid  upon  a  former 
argument,  that  the  defendant  being  out  of  court  by  his  de- 
fault, it  was  impoffible  to  award  a  repleader.  For  upon  a 
repleader  both  me  parties  muft  replead,  which  the  defend- 
ant can  never  do,  being  out  of  court.  And  there  is  no  way 
to  brin^  the  deifendant  into  court  again,  neither  can  the 
plaintiffwtve  the  default,  as  he  may  in  a  xtJi  a&ioo.  In  a 
real  aAion,  if  the  tenaKtjoiakes   defiuilt  upon  Ae*  *day  of 

the 
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the  retnm  of  die  •riginal,  a  grand  cape  is  awarded  *  and  upon     Stavlki 

At  rctBra  of  itf  if  the  defendant  iniiib  upon  the  default,     hiypow. 

be  fliaO  hare  ju^ment  final.    But  the  demandant  may  wave 

die  defimlti '  and  take  an   appearance  upon  the  g^and  capi. 

And  Aat  is  regular,  becaufe  there  the  defendant  comes  in 

bj  proceft.    So  if  the  tenant  make  definilt  at  nifitrius^  the 

defindt  b  recorded,  and  a  peth  cape  is  awarded,  and  upon  the 

ittum  of  that,  the  tenant  may  fave  his  default.    But  when 

diedefeiidant  makes  default  in  a  perfonal  a£lion,  the  default 

an  never  be  waved,  for  there  is  no  procefs  to  bring  him 

into  court  aeain:  and  beftdes,   the  day  of  ;^^rf«j  and  the 

da^  in  bank  is  aD  one  <by,  and  therefore  a  ^efimlt  at  nifi 

fnns  cannot  be  waved  at  the  day  in  bank. 

Attix  ftirring  this  cafe  aeain  Hpli  chief  juftice  faid,  diat 
fimecU  books  neld,  that  wnerc  the  defendant  made  default 
after  ifliie  joined,  judgment  fhould  be  given  by  default,  and 
not  the  inqueft  taken  by  default.  Some  old  books  indeed 
ait  ib,  but  I  never  unoerflood  the  realbn  of  them,  A  dif- 
ference has  been  taken  indeed,  where  a  releafe  was  pleaded, 
and  where  odier  matter;  in  the  firfl  cafe,  becaufe  that  plea 
confefles  die  debt,  if  the  defendant  made  de&ult  at  the 
trial,  judgment  Audi  be  given  sffiainfl  him  by  de&ult;  but 
even  in  dmt  cafe  they  aeree,  the  plaintiff  may  go  on  to 
trial,  if  he  wilL  As  to  all  other  cafes,  it  is  a  general  rule, 
dm  Acre  (hall  be  no  judgment  by  de&ult  tktt  ifTue  joined. 
%  dK  llatutes  of  freftnu  2.  and  Marlb.  the  defendant  can 
bve  but  one  default  after  iflue  joined,  and  that  muil  be  ad 
fnximam  diem.  Now  you  alwsurs  appear  upon  the  return  of 
^Vinirefacias.  But  in  thofe  days  the  defendant  was  called 
Menmbr  upon  the  return  of  the  venire  facias  \  and  if  he 
made  <kfault,  then  w^nt  <mt  z  dtfiringas^  in  which  was  in- 
fated  a  daufe  to  difl^in  the  defendant  to  appear :  but  if  he 
made  de&ult,  then,  there  was  no  other  procefs  to  bting  him 
into  court  again,  and  fb  his  default  was  peremptory.  You 
bave  got  a  trick  of  making  default,  but  let  me  warn  you 
never  to  make  d(kfaults  any  more ;  for  it  will  be  hard  to 
maintain  that  any  judgment  can  be  eiven  for  the  defendant, 
after  he  has  made  dcliult.  P^w/Z/juflice  faid,  that  a  de- 
fendant, after  he  has  made  default,  is  not  ib  out  of  court, 
but  that  judgment  may  be  given  againfl  him,  but  he  can 
ne?er  have  a  day  in  court  again.  And  the  court  ordered 
the  coimiel  for  the  plaindff  to  CfHifkier,  whether  judgment 
mUit  not  be  given  againft  the  defendant  in  this  upon  his 
defiiult.    And  adjourned.  / 

When  the  cafe  was  ftirred  agaki,  aiid  thfs  matter  of  the 
Qonfeffion  mentioned  s^ain,  the  court  ovjer  ruled  it  again 

Sthe  £une  diftindiotis.    Sec  20  fbrn  6.  31.  32.    22 
6.59. 

N^  an 
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to//  chfcf  jufticc  took  notice  of  the  ftatute  of  Marlb.  r.  1 3. 
iind  Weftm  2.  r.  27.  and  as  I  took  it  faid,  that  bv  thofe  fta- 
tutes  the  defendant  could  have  but  one  eflbin  or  one  default 
after  iffue  joined,  and  that  upon  the  veninfaciaf',  fo  that  if 
ho  made  dcfiault  npon  the  diftringas^  he  was'  quite  out  of 
courts  and  the  jury  ihould  be  taken  by  default:  but  chat  be- 
fore  iffue  joined,  the  firft  defiiult  was  peremptory,  and  judg« 
ment  fhould  be  given  againft  the  defendant  by  default. 

Powell  faid,  that  there  was  a  difference  between  real  and 
perfonal  a£lions  ;  that  in  perfonal  a^iions  the  inqueft  fhould 
be  taken  by  default,  otherwife  in  real  aflions. 

And  the  oourt  were  of  opinion,  that  feeing  the  parties 
cotild  not  be  let  in  again  to  replead,  to  abate  the  writ,  fiut 
then  Mr,  Weld  movti  for  judgment  upon  the  demurrer,  be- 
caufe  the  plea  was  naught.  And  the  court  were  in  doubt 
how  to  give  judgment  as  this  cafe  flood,  there  being  fome 
difierence  about  th^  ftadn^  the  cafe.  But  p9weUyx£tict. 
was  of  opinion,  that  as  this  cafe  is  put,  the  writ  mieht  be 
abated  for  ;he  lafl  trefpafs,  and  judgment  given  ror  the 
plaintiff  for  the  firft.     fiut  the  cafe  was  adjouri^. 

Upon  the  ftirrine  this  cafe  again,  the  cafe  appeared  to  be 
contrary,  and  the  defendant*  m^  pleaded  not  guilty  gene- 
rally, was  found  guilty  f  17^  of  the  firft^  and  not  guSty  of 
the  fecond  \  and  fo  the  difficulty  was,  how  they  (hould  give 
of  A!?ifiri?*'andi"^P"^'^^^  for  they  agreed  that  they  could  not  girejude- 
guUty  of  the  tncnt  for  part  only,  but  they  mufl  eive  judgment  upcm  the 
fecond'*  other-  whole  record  for  the  whole^  as  to  both  the  defendants:  and 
wife  the  ctfc^  jJ^q^  ^j^^  „p^„  ^j^^  immaterial  iffue,  the  judgment  muft  be, 
coou-Aty tow^i  ^^^  ^  bill  be  abated,  and  that  a  bill  might  be  abai^  as 
It  wtf  before  to  part  of  the  trefpails,  and  ftand  good  for  die  refi;  but 
^^dr*ft***w  ^^^y  ^^^^^  knew  it  abated  as  to  one  defendant,  and  ftand 
l!!«nti«irw#ald  B^od  againfl  the  other.     And  it  was  adjourned  (b.) 

f>e  DO  difficulty  ^ 

astothejudg.  (*)  According  to  tKe  report  in  6  Mod,  i.  the  court  idterwirds  lidd  tCe 
iflue  upon  the  2d  fpecial plea  cured  by  thedatuuf  of  jeo&ils,  andean  jud^- 
mentthereon  for  the  defendant,  and  on  the  demunrer  fortfae  plaintUlf 


(*)  Q^^^hether 
this  ihould  not 


■lent* 


Regina  verf.  Crofts- 

N  inquifition  of  forcible  detainer  of  a  copyhold  mef- 
fuage  iii  Sireatbamj  of  which  Henry  Hampfon  was 
feifed  in  fee  according  to  the  cuftom,  l^c.  was  found  againft 
the  defendant  the  eleventh  of -D^r^m*^,  1702,  before  Mr. 
La3e  and  Mr.  Hartley^  two  juftices  of  the  peace  in 
Surrey-y  and  berng  removed  into  the  king's  bench  by 
ceftiorariy  after  feveral  motions  it  was  quwied,  becaule 
it  did  not  appear  that  the  jury  before  whom  die  in- 
quifition  was   taken  were  of  the  neighbouiiiood,   nor  of 


It  oajht  to  ap- 
pear upon  the 
face  of  an  in- 
quifition of 
forcible  detainer 
that  the  jury 
i»bo  took  it  were 
of  the  neigh- 
bourhood  of  the 
place  where  the 
detainer  ^^as> 
Vide  S  H.  6. 
c  c.  or  at  kail 
ofthecminqr.     Andprobiandlegileshoininei.    Vide poft  1305*   SedvidcJBUjSS* 


tbc 
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theonintjr,   it  being  only  &id,    inquifittOj    Vc.  eapia  per     RxetNA 
facrmathtm  Georgii  Pranifynj  &C,  coram  the  twojuftices,      c»^ti. 
and  did  not  £iy  of  what  place  the  jury  were,  nor  proborum 
rtligaBum  bmdnum  comitatus  praedi£iu  See  Lamb,  J^Ji*  163. 
U.  286.  Raymond  counfel  agiiinft  the  defendant; 

Regioa  verf  Robert  Mcgd  an  attorney. 

THE  defendant  and  eight  odier$  were  incorporated  un-  ^^^pSSST 
der an  a&  made  in  the  39  EL  by  the  name  of  the  fur-  produce^rgive 
Tcyorsof  the  highways  at  AyUJburj  m  the  county  of  Suds,  «  copy  of  books 
and  were  tniSees  of  a  charity  called  BidfenPs  gift.    An  ^^.^^[^^^ 
information  was  preferred  agaimt:  the  defendant,  for  execu- str.'Vi7/ 
ting  diis  office^    being  an  office  of  truft>  without  having  D.  afc.  str.  30s. 
taken  die  oaths,  contrary  to  25  Car.  2.  c.  2.     To  which  he  ^^"^*?  '^ 
pleaded  not  guilty.     And  now  Mr.  Raymond  moved  for  a  obtain  evidence 
roie,  that  the  pvofecutor  might  have  two  books  produced,  in  fuppoit  of  ii 
which  thefe  furveyor^  kept,    in  which  they  entered   their  crinwnalprofc. 
dedionsi  and  alfo  their  receipts  and  difl)urfements ;  ^d^^^^^^ 
that  he  might  take  copies  of  what  he  thought  necedflary,  str.'itio! 
and  dkat  the  books  might  be  produced  at  the  next  affixes  at  |^^*  37*  i- 
the  trial.    But^  cttriam  denied,  becaufe  they  are  perfcftly  vide  BM5*  ' 
of  a  private  nature,  and  it  woidd  be  to  make  a  man  pro-  ThebookioC 

duce  evidence  againft  himfdf  in  a  criminal  profecution.  ^^  thajons, 

^  receipts  and 

difburfements  of 
pnte  inoeipocaied  by  a  fffvaite  aA  lor  repairing  highwaysf  a^ 
pfattrntprt, 

Weftbrookc  et  alii  verf.  Andrews.  ^B?iuRot 

ERROR  oh  a  judgment  given  againft  the  defendant  ^*«^^'^^?y 
in  the  common  pleas,  ^in  an  aSion  of  trefpafs  for  wr  uponV*^*' 
breaking  the  plaintift's  clofe,  ^c.  after  feveral  pleadings*  judgmetit  for  th& 
And  now  the  error  affign'd  was,  that  there  wis  no  capiatur^^^^^^^ 
entered.    But  pit  curiapn,  fmce  the  late  ftatute  s^.^  M.  J^«^.^^- 
f.  IX  which  takes    away  the  procefs  for  the  ctf^i<7/«r /»r0   . 
M  there  peed  be  none    entered*     And  judgment  was 
afrmed. 

Daniel  verf.  More  wood. 

TH  E  defendant  being  in  the  Marjhalfea  prifon  of  thfs  Tf»anefcape% 
courts  upon  mifne  procefs  at  the  plaintifPs  fuit  forj^^g^^;^ 
^'^  dbaped.    Whereupon  the  plaintiiF  upon  an  affidavit ^nikAHSihtVi 
rfthcefcape  procured  an  elcape  warrant  fironi  Mr.  Juftice  UiBcbefewihe 
G«tf;  by  virtue  whereof  the  defendant  was,  taken  up  in^'i^^,'^" 
St  Qmates  pariih,   and  carried  to  l^avgate.    The  defend-  name  is  compri. 
vn  moved  by  his  counfel  that  he  might  be  fetat  riberty,fedi»the  com- 

'  .  ...  nion  petition, 

and  aftoiwards  iafencd  in  tiie  nilt 
N  3  bccaui 


i\f 


Motiwoop. 
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Uaki ti.  becaufe  he  infifted  upon  it,  he  was  abroad  by  virtue  of  a  daj 
rule,  when  he  was  taken  b?  the  efcape  warnmt,  it  being 
term  time  ;  and  upon  examination,  and  affiiavfti  the  m 
appearedlto  be,  that  he  was  taken  up  upon  the  efcape  war- 
rant before:  the  queen's  benc^  fat  that  morning  andtfaatafter 
tiie  queen's  bench  fat,  he  was  in  the  petition  among  the 
other  pri(bners  ;  and  a  day  rule  as  ufualswas  made,  iii  which 
he  was.  And  thoueh  diere  are  to  be  nofnuEHons  in  a  day, 
yet  the  court  held,  ^at  they  ought  not  to  fet  him  at  liberty, 
It  appearing  to  them,  that  i^eii  he  was  arrefted,  he  had 
not  any  day  rule* 

lr-^5^'^iL  Ward  verj.  Evans. 

2  06. 

S^CCom.  t3S.  6Mb(L36.  ^xdtb  fime diffisrence.  SaBc 44s. Holt,  isa 

If  a  creditor  de- 

[r'a'' '  "^fcrf^  A  ^  *^^^"  "P^"  *^  ^^  "P^  •'*  indeUmus  4^bn^ was 
tL^dJbTto  a  jnL  brought,  wherein  the  pJaintifF  counts  on  three  pro- 
third  pcrfon  to  mi(es,  viz.  for  boL  received  by  the  defendant  to  die  jwdn* 
It^Twebtcd^*^*  ^^^^  ^^^  ^^'-  '^  ^y  *^  plaintiff  to  the  defendant^ 
'  z^'mf^tXx  on  ^^  ^"  ^  injimul  comj^uiajfet  for  toL  On  non  affumffit  plead- 
a  note  fromhua^d,  the  csufe  was  tried  at  the  nifi  priustit  Z&nAnj  befm 
«?W«CTedittr,  the  lord  chief  juftice  Holt.  And  on  the  evidence  the  Ad 
maicet  tiie^-  APP^i^<l  to  be ;  one  Fellows  a' merchant,  who  kept  his  caih 
dorfement,  but  with  the  defendant  Sir  Stephen  Bvansy  agoidfinith  in  Lont- 
omiutopay  ihc  iard-^reety  was  indebted  to  the  plaintiff  in  60/.  lOx.  the 

S^Tm.t  «    plaintiff  fent  his  fervant-to  receive  the  money  of  FeUmvsy 

penon  may  re-    «  «    t  •      #.     "  »*^      *  '  1 

cover  it  fxom      who  ordered  hts  Tervant  to  pay  frarers  man  the  money  at 

him  byantftion  Sir  Stephefk  Evans*s.    Accordingly  both  the  fervants  went 

Sd^^yed!*    ^^  ^*'*  Stephen  Bvans'%  ihop,  and  there  Felkwfs  fenrant  di- 

If  afervant  who  ^^^^^  *^  defendant's  fervant  to  pay  fTanPs  fervant  the 

it  fern  to  receive  60/.  I  OX.  and  to  indorfe  it  on  a  note  of  lOoA  from  thede- 

htoncy,  ac-        fendant  to  FeUowsy  in  part  of  payment  of  the  lOcA     The 

firoth'ifiS^e^'     defendant's  fervant  accordingly  indorfes  60/.  lOJ.  as  paid  on 

in(ieadofit,(uch  ^^  f^id  note  of  lOo/.  and  then  paid  lOx.  to  fVard*s  fer- 

acceptance  docs  vant,  and  gave  him  a  note  fubfcribed  by  one  fFittUis  a  gold- 

ma^iUT^s'^c       fc^i*»  f^^,  60/.  payable  to  one  Freeman  or  bearer,  which 

Sjak.%'18!  vide  ^^^  plaintiffs  fervant  acccptea.    This  tran&ftion  was  about 

10  Mod.  109.  noon>  and  at  that  time  ff^allis  was  a  folvent  peribn,  and 
i;  iMie^*  '^  continued  paying  his  bills  till  night.  Next  morning  the 
cfwsinit.*^ideP'*'"^'^s  fervant  comii^  with  the  note  to  receive  die  6oil 

11  Mod.  71. 88.  of  PFallhy  found  that  ff^llis  had  ftopped  payment,  and  was 
or  omits  fending  become  infolvent.  Whereupon  the  plaintiff  brings  tliis 
Ivhhi^'arMfL  ^^^^  ^galnft  the  defendant  for  the  60/.  Note,  it  did  not 
able  time.  Vide  appear  upon  the  evidence,  that  the  plaintiff  was  conuiant 
iff^c?**  ''*'  ^^*  ^^'  ^^  ^^^^y  ^^  *'^  tranfeftion  of  his  fervant,  or  had  given 
givcna*ii^n"  '^^  ^^Y  atithority  to  receive  a  note  inftead  of  money,  or  ap- 
his fufficicmfy    proved  of  it  afterwards.     This  matter  at  the  requeft  of  the 

eariy  to  fend  it 

back  the  next  momins.  If  a  goldfmlth's  note  p^y8d>|tf  en  demnd  in  the  pl^ce  tn  tvhich  it  is  paidi 
away,  is  paid  a  way  about  Boon,  itis  foffictently  cadytoprftet  itftrpayflacstthcnextcnarniDg. 
Vide  Bay  k]b  3|» 

defendant's 
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defendant's  counfel  was  drawn  up  by  way  of  cafisi  and  was      Wa«» 
put  m  the  paper  to  be  argued.  toliw. 

Three  points  were  made  in  diis  cafe.  Firfty  lAedier 
das  crtdence  was  fufficient  to  maintain  the  declaration  on 
aay  of  ^e  three  counts.  Secondlyy  whether  die  acceptance 
cf  the  note  upon  fFalUs  by  the  plaintifPs  fervant  widiout 
his  diredion  or  approbation  ihall  bind  the  plaintiff.  Third* 
I7,  whether  the  delivery  of  fuch  a  note  be  in  law  a  good 
aadadual  payment  of  die  60/. 

Mr.  fefjeant  HaU  was  of  counfel  for  die  defendant,  and 
piTe  his  opinion  for  his  client,  but  did  noldiiak  itneceflary 
to  labour  ^e  points. 

,  Mr.  ferieant  Damall  for  die  p)aitt€iiP  amiedf   diat  the 
fartants  of  merchants  might  in  fome  cafes  bind  thdr  nnf« 
tos  by  tfaetr  ads,  but  then  it  muftbe  in  the  biifineft  of  a 
merchant ;  but  a  fervant  can*t  accept  a  bill  of  exchanm 
dmwB  upon  his  mafter,  to  bind  his  mailer»  imleftdiere  be 
phia  and  ftrong  evidence,  that  the  mafter  gave  him  audio- 
rity  <b  to  do..   And  he  cited  Lix  Atirfotoriaj  265.  and  a 
trcattife  concerning  bills  of  exchange  by  John  Mariuiy  47.  ?'•}«•  ^^^  ^K 
kfirtkri  the  fervant  in  diistafc  can4  bind  die  plaintiff  J^^Jj;^^ 
pithoot  bis  oonfimt,  n^here  there  is  not  the  lame  neceffity,  %  voyfood 
0br  the  fame   advantage   to  the    public  by  encouraging  ^Mk. 
ef  trade,    a.  This  is  no  adual  payment,  mr  the  law  ad- 
jii^;ef  nothing  adual  payment,  but  money,  or  other  thing 
given  or  taken  in  fatisja^on  by  confent  of  both  parties, 
5  0$.  1 17.  PynmF%  cafe.    This  note  is  but  a  bare  piece  of 
jN^er,  not  v^uable  in  itfeif,  nor  valuable  to  the  plaintiff, 
fer  he  can't  bring  any  adUon  to  compel  the  payment  of  it, 
but  in  the  name  of  (a)  Frttman^  who  may  refiife  to  give  ftf)Scdfye  i 
him  leave   to  ufe    his    name.    He   agreed,    that   if  A.  Show,  ij^  9 
feBs  goodr^  to  A   for  50/.   and  at  die  fiune  time  B.  ISSTVcVe  a. 
pves  J.  fuch  a  note   for    50/.    and  A.  accepts  it;    this  485.' 
(h)  is  an  aAual  payment,  althou^  the  note  be  never  re-  (^)  vkfepoii 
ceived)  becaufe  it  (hall  be  taken  as  part  of  the  contract,  930.  Bc^kyis, 
that  j£  was  to  accept  iiicb  note  in  fadsfadion  for  his  goods.  *7t4^4* 
Bot  where  diere  is  a  preceding  debt  or  duty,  as  in  this  cafe, 
fiid)  (t)  note  win  not  amount  to  pavment,  till  it  be  paid,  (OVMe  poll) 
unleis  (d)  there  be  any  negligence  and  delajr  in  the  party  ^^^^^'  *^ 
who  takes  the  note,  in  going  to  receive  it.    For  if  the  (J)  tndePi«e< 
raldfinith  continues  folvent  for  a  k>ng  time  after  the  note  Chfln.ftoo.  t 
delivered,  and  the  party  keep  the  note  by  him  without  de-  ^*^*  553- 
manding  die  money,  and  afterwards  the  goldfmith  become 
iniblventi  he  that  took  the  note  ftall  ftand  to  the  lofs  of 
it,  becade  by  keeping  die  note  he  prevented  the  odi^r  from 
receiving  it.    But  in  this  caib  die  h£k  is  otherwife,  for  die 
idaintiff  $  fervant  went  the  next  morning  to  receive  tho 
money. 

N4  Holt         . 
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Wa«d  Holt  chief  juftice.    When  a  fcrvant  is  fent  to  recdve 

,  '^  money  ©n  a  bill,   he  caii't  accept  a  note  inftead  of  money, 

^^''**  without  the  particular  directions  of  hib  mafter.  Suppofe 
the  fervant  in  this  cafe  had  brought  fFaUis*s  note  home  to 
the  plaintiff,  and  the  plaintiflf  had  fent  him  back  with  it, 
refufing  to  accept  it,  and  infilling  to  have  money,  then  it 
would  not  have  been  a  payment  beyond  all  doubt.  But  in« 
de^d  if  (he  mailer  does  give  his  confent  fubfequent  to  the 
taking  of  the  note,  that  will  amount  to  an  authority  prece- 
dent. But  then  I  am  of  opinion,  and  always  was  (not- 
withftanding  the  noife  and  cry»  that  it  is  the  ufe  of  £«m-' 
hard'JlreeU  as  if  the  contrary  opinion  would  blow  up 
Lombard-J}reet)  that  the  acceptance  of  fuch  a  note  is  not 
a^ual  payment^  I  agree  the  difference  tsLken  by  my  brother 
Xfarnallj  that  t^dcing  a  nott  for  goods  fold  is  a  payment, 
becaufe  it  was  p^  of  die  original  contrafl;  but  paper  is 
no  payment  where  there  is  a  precedent  debt.  For  when 
fuch  a  note  is  given  in  payment,  it  is  always  intended  to 
be  taken  under  his  condiaon>  to  be  payment  if  the  money 
be  paid  thereon  in  (ronvenient  time,  -  This  note  was  de- 
manded within  convenient  tnftie,  but  if  the  party  who  talces 
the  note,  |ceep  it  by  him  for  fevend  days,  without  demand- 
ing it,  and  the  perfon  who  ought  to  pay  it  becomes  infol-* 
v^nt,  he  that  received  it  muft  bear  the  loft ;  becaufe  he 
prevented  the  other  perfon  from  receiving  the  money,  by 
detaining  the  note  in  his  cuftody.  As  tor  die  nature  of 
the  a£kion,  I  am  of  opinion,  that  an  indeiitatus  affumffit  for 
monies  received  to  the  plaintifPs  ufe  lies  properly  in  this 
cafe,  and  that  this  evidence  is  fuftctent  to  maintain  the 
plaintifPs  declaration.  For  when  the  60/.  was  indorsed 
pn  Felicitiush  bill,  as  fo  much  adually  paid  by  Sir  Stephen 
Evans  to  Felkwsf  Fellows  dircding  tnat  fum  to  be  paid  to 
the  plaintiff,  and  die  defendant  naving  the  money  in  his 
hands,  it  amounts  to  a  receipt  of  fo  much  by  the  defcnd- 
;  jmt  to  die  plaintiff's  ufe,  No  doubt  the  aSion  were  main- 
tainable, .  if  the  plaintiff  had  brought  the  note  back  again 
to  the  defendant,  and  though  he  did  not,  fince  it  does  not 
?imount  to  adual  pavraent,  the  plaintiff  muft  recover, 

P&weJI  luiiictt  This  evidence  will  maintain  die  declara- 
tion,' for  />//fltt//scafli  remaining  in  the  defendant's  hands, 
when  by  the  indorfement  the  defendant  is  difchargedfrom  fo 
much  of  Fellow$\  note  as  againft  bins  that  money  being 
to  be  paid  by  his  di  region  to  the  plaintiff,  it  is  a  receipt  by 
the  defendant  to  the  plaintiff's  ufe.  The  delivery  and  ac- 
ceptance of  IVallii^  neote  is  no  payment,  for  when  a  mafter 
fends  his  fervant  to  receive  money,  he  cannot  accept  a  note 
in  lieu  of  it.  Perhaps  if  the  mafter  had  been  dicrc  himfelf 
he  would  have  reflifed  the  note,  as  knowing  the  inefficiency 
of  H^allis\  andfliall  the  fervant  oblige  him' to  take  fuch  a 
note,  by  his  acceptance,  without  his  mafter's  dircftions? 
indeed  if  the  mafter  consents  to  it  afterwards,  that  amounts 

to 
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to  a  previous  command.    Then  the  taking  of  fuch  a  note       ^a%9 
is  no  payment ;  for  it  is  always  a  conditional  acceptance,       evaiii* 
and  fo  underftood,  not  to  be  a  difcharge  till  paid  ;  and  if  it 
iboidd  be  otherwife,  it  would  be  to  let  in  fraud  >  and  |ive 
goidfiniths  and  others  an  opportunity  of  cheating  traders. 
But  ftill  the  money  ought  to  be  demanded  in  convenient 
ttme,  for  if  the  party  keep  the  note  by  him  without  demand, 
ing  ity  be  muft  run  the  hazard  of  it»  but  here  it  was  de-* 
nunded  in  due  time. 
Let  the  (daintiiF  take  his  judgment,  per  mam  curiam* 

Tranter  verf.  Watfon. 

S.  C.  6  Mod.11.Salk.35, 

fj^ATS  O  N  was  matter  of  a  merchant  Ihip,  which  was  a  |irohibitioD 

takeh  at  fea  by  a  French  privateer.     Watfon  agreed  ttaXL  not  be 
widi  the  captain  of  die  privateer  for  the  ranfom  of  the  fhip  ?[^?*.,*Li^ 
and  goods  at    1200/.  and  as  a  pledge  or  fecunty  for  the  ^fefendant  below 
payment  of  die  money,-  Watfon  was  detained  and  carried  huappcaired^d 
into  Franci ;  but  thefllip  and  goods  were  releafed,  and  were  ^^^^JlJ^Ws*** 
brought  into  BrtftoL,  where  the  ihip  was  unladed,   and  the^i^i.  Vidciuit* 
goods  landed  (after  cuftom  paid)  and  delivered  to  one  Day\  346. 
but  whether  in  tmft  for  the  bene'fit  of  the  matter,  or  for  the  Nor  fluOI  it  be 
ufeof  the  owners,  was  not  agreed,     Watfon  commences  g^^**  ""•'' 
hisfuit  in  the  cotin  of  admiralty  againft  the  owners,  to^^Qi^Qfth^j]),. . 
compel  diem  to  pay  the   1200/.    and  redeem  him  ^    and  galityofthepro- 
Acrcupon  a  warrant  was  iffued  out  of  that  court  to  arrett  ccftifthcproctfc 
tbe  fliip  and  goods  in  quadam  caufa  falvagti^  in  order  to  com-  ^^withS*  djf 
pdtfae  defendant  to  appear  there,  and  the  fliip  and' goods  jurifdt6Hon  of 
were  feized  thereon.     Mr.  Broderick  and  Mr.  Dec  prayed  ^^  <'<>**«• 
a  wohibidon  as  to  the  goods,  fujrgefting  the  feizure  on  ^^  Ct;«*€ther 

1      1  •  i-  •      °  t   i^*^  •  I  •        1    •      •     •  r   It  fiiall  ever  be 

land  tnfra  corpus  conatatusy  and  fo  not  withm  their  junf-  j^nted  on  ac 
didion.     He  infifted,  that  the  matter  has  no  power  to  make  count  of  the 
foch  an  agreement,  nor  to  fubjed  the  goods  to  the  payment  ^^J^^^®^'** 
of  his  ranfom,  without  the  exprefs  authority  and  confent  of  ^      *' 
the  owners.     The  power  of  hypothecation  in  a  voyage  for  Sa  captured^ 
neceflaries,    is  incident  to  his  office,  and  allowea  for  the  veflHraDibgisit, 
ncceffity  of  the  thin^,  and  the  benefit  of  the  owners  ;   but  ^^hw  h«  may 
this  is  not  fo,  for  this  is  a  redemption,  and  a  new  bu)ring  jjbli'iJi  OiTad- 
of  the  fhip*)  and  if  diis  be  allowed  lawful,  it  i9^ill  give  a  mindtyasainft 


power  to  the  matter,  to  do  an  injury  to  the  owners,  by  *^«^»P  »"<* 
obliging  them  to  the  performance  of  an  agreement  of  his  ^^^^^^^e^^ 
making,  upon  an/  terms  never  fo  unres^onable,  and    to  videfitt  a..' 


compel  them  to  pa^  more  than  the  fliip  and  goods  are  worth,  butfeeaifo  w. 
as  die  agreement  *n  this  cafe  is.    Befides  the  power  of  the  ^  ^1^**^*  . 
matter  is  only  over  the  ihip,  and  he  has  no  power  over  the  b^^^^bd 
goods  and. Jading,    to  mafce  any  difpofition  thereof!      Ad- agabft  the  cargo 
mitting  dfWj&fter  has  fuch  power,  to  fubjeft  the  goods  to  *ftwderiwrinj 
tlie|»ymentoY  this  ranfom,  yet  he  ought  not  to  bring  the ''P**' ^®^"^* 
fiiit  m  his  own  name^  but  the  fuit  ought  to  be  carried  on  in 
the  name  of  the  vendee  or  purchafer  of  the  goods.    Admit- 
ting 
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T«Aif  Tsm  ting  the  fuit  pr<^r,  yet  the  feizure  is  SlflfBl,  lor  tbe  tmut  af 
Watson*  ^4^ualty  cannot  zwaurd  fuch  procefs,  as  dieir  firft  proceft 
to  compel  the  party  to  ^peari  in  the  nature  of  an  execution 
zjgaiafk  tbe  goods.  Ana  they  can  no  more  bcyin  with  fuch 
procefi  than  an  inferior  court  i  and  as  a' cn^ohibition  fhall  bo 
awarded^  to  an  inferior  court  in  fuch  caAsSs  (6  ou^^  it  in 
this,  though  the  party  have  not  yet  appeared,  nor  ahy  libd 
be  as  yet  exhibited.  And  £>  was  it  dbne  in  the  cafe  a( 
Captain  ^Wrand  SirJtAfb  ChiUy  5  Witt.  (fAbr.  SaU^ 
34.  a  prohibition  wa&  there  ^ratlt^  on  th^  warranty  before 
any  libel. 

On  the  other  fide  it  was  infifted  by  Mr.  ^yre  and  Mir, 
JHfountague^  that  no  prohibition  ought  to  go  in  diis  cafes 
for  that  die  mafter  has  power,  in  uiis  cafe,  to  fubjed  die 
goods  to  the  payment  of  his  redemption  ;  and  it  is  founded 
on  the  iame  rea(bn  as  his  power  of  hypothecation,  the  ne« 
ceffityof  the  thing,  and  the  benefit  of  the  owners,  by  .part* 
in^  with  feme  part  of  the  goods  to  lave  the  reft,  wlmreas 
otherwife  the  whole  would  have  beeiiloft.  So  is  Adoffoj^zi^ 
214.  Hob.  II,  ^2.  [Note>  /f^^iSf  chief  juftice,  upoa  hia 
citing  Molloy^  faid,  cite  the  authorities  there  ipentioned  if 
you  will,  but  do  not  cite  the  book  itfelf.]  But  this  being 
a  matter  and  a  caufe  properly  within  the  jurififidion  of  the 
court  of  admiralty,  (hall  be  determined  there.  And  in  a 
maritime  caufe,  whereof  thev  have  conufimce,  the  propel 
of  the  court  may  be  executec  upon  land,  infra  €orpus  com-m 
tatui*  Befide$  the  fale  or  delivery  of  the  goods>  uponlanj^ 
will  not  take  away  the  jurifdi£lion  of  that  court,  finoe  tbejr 
have  jurifdlftion  of  the  original  matter.  AndfeitiracU 
j^^'g^^'j  ^  ^'^  3^P-  Thmnffon  v.  Smth.  3  Ore.  685.  2 
Sound.  259.  RadUy  y.  EggisfiiLL  i  Ltu.  243.  Turmn*Vm 
Neali.  As  to  the  objedion,  that  the  fuit  in  curia  adnutmm 
Ittatis  ought  not  to  be  in  the  mafi;er's  name  i  thcqr  an(wered» 
that  it  is  moft  proper  in  his  name ;  for  the  raptors,  to 
whom  the  ranlbm  belongs,  and  who  have  die  mafter  in 
their  cuftody,  cannot  fue  in  their  own  names,  becaufe  they 
are  enemies  i  but  if  the  fuit  be  not  carried  on  between 
proper  parties,  it  is  good  caufe  Ibr  an  appeal,  and  fhaU  be 
determined  by  the  rules  of  the  marioe  lawV'but  it  is  no 
ground  for  a  prohibition.  But  admitting  the  merits  of  the 
caufe  to  be  againft  the  mafter,  yet  the  owners  oame  top 
foon  for  a  prohibition  before  diey  have  appeared,  and  be- 
fore any  libel  exhibited,  fo  that  it  cannot  iqppear  to  diis 
court|  what  the  nature  of  the  fuit  is. 
savage  of  admi-  The  court  deHired  to  hear  a  civilian,  before  they  made 
raltyjurifdiaioB.  any  rule  in  this  cafe,  and  accordingly  do£h>r  X^imr  attended 
for  the  phmtiS  tn  curia  admiralstatis.  He  argued^  thatial* 
vage,  or  caufa  falvagii^  as  it  is  mentioned  in  the  warrant, 
is  of  admiral  jurifdi^on :  that  the  mafter  reprefeots 
both  the  owners  of  the  flup,  and  the  traders,  and  has 
a   tru^  repofed  in  him^  which  Extends,  to   the   goods 
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u  trail  as  the  Ihip ;  &e  mafter  may  detain  the  goods  Tka^ybb 
of  the  merchant  for  the.  freidit  of  the  (hip,  or  wages  <^  Watmv. 
manners*  The  aaafter  in  wis  cafe,  by  the  marine  lawy 
has  an  hypotfaecation  of  the  good&,  to  him,  to  keep  till  pay* 
iDent  be  made  of  the  money  agreed,  and  not  only  a  bare 
potfeifion,  and  therefore  though  he  depart  with. the  po£» 
feffioo  of  the  goods  before  payment,  that  does  not  diveft  hia 
inteitft.  7'he  geods  were  in  die  power  and  pofleffion  of 
Ac  enemy^  who  might  have  kept  or  deftroyed  them  all,  if 
dieyhad  not  been  ^redeemed  by  th«  matter,  which  is  for  the 
benefit  of  the  owners.  Redemption  is  a  redemption  by  the 
fliafter,  and  gives  feourity  for  the  payment  of  the  money 
agreed,  by  fubjeding  his-  perfon  as  a  pawn  or  pledge,  fo  that 
be  has  i»  it  were  raid  for  die  goods.  This  power  ^f  redemp- 
tion is  not  founded  on  the  Rhodian  laws,  or  the,  laws  of 
OtfiM,  but  arifes  from  thecuflom  and  law  of  nations,  and 
Ae  iame  cuftom  or  law  gives  the  mafter  in  this  cafe  aa 
iotereft  in  the  ihip  and  goods. 

Here  tf«£r  chief  juftice  interrupted  him,  and  fidd,  we  are 
not  now  upon  the  merits  of  the  caufe,  for  that  is  not  before 
us  upon  this  motion. 

.  It  was  agreed  by  the  whole  courts  that  no  prohibition 
liould  be  granted  in  tias  cafe. 

U$k  chief  juftice  faid,  you  come  too  foon  for  a  prohtbi* 
too,  before  appearance,  and  a  libel  filed,  for  you  are  not 
yet  in  court.    If  this  procefs  be  an  illegal  proceis,  and  liot 
joftifiable  \ij  the  rides  of  their  law,  you  may  take  your  re- 
aaady  by*  an  a&ion  of  trefpfifs  or  replevin.    The  cafe  of 
ituids  and  Sir  Ja/uih  ChiUj  was  an  a^ion  upon  the  ftatute 
of  aicb.  2m  ana  not  on  a  probibition  as  was  fuggefted.    We 
cannot  try  the  legality  of  the  prooefs  upon  a  motion^    If 
it  ooQfie  hefore  us  en  an  a^ion  of  trefpafs,  we  (hall  then 
judge  both  of  the  legality  of  the  procefs  and  the  power  of 
the  mafter.   If  a  replevin  or  an  a^ion  of  tr^pafs  be  brought, 
and  there  be  a  jurifdidion,  we  muft  determine,  whether 
what  was  done  was  legally  done  or  no,  \  upon  whatfoever 
law  it  is  eroonded,  whether  ecclefiaftical,   maritime,  the 
law  of  nations,   or  whedier  [H,  J."].    It  feems  very  juft 
and  reafonabk  in  this  cafe,  diat  the  owners  of  the  goods 
oi^tto  pay  the  redemption.    If  a  pirate  ihould  take  the  if apiYate takes 
fliip  and  goods,  and  the  mafter  redeem  them,  the  owners  ^|^P*^  . 
Audi  make  him  farisfeflion,  and  then  much  more  in  this  SSw  redeem 
cafe,  when  taken  by  an  enemy.    When  the  mafter  makes  them,  the  own. 
a  compofition  for  the  benefit  of  the  owners,  it  is  highly  «"<haU.nMte 
reafonable  that>  he  fliould  be  indemnified.    The  whole  fliip  f*^^^«» 
and  g)oods  would  have  been  prise,  if  he  had  not  made  this 
compofition ;  therefore  where  there  is  an  inftant  danger  of 
kkfifig  &ip  and  goods  (as  in  this  cafe,  when  they  were  un^ 
der  the  capture  and  power  of  the  enemy)  and  no  hopes  of 

feving 
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Teantk  favingthem  then  appears  (though  afterwards  it  may  hai>- 
WATftoM.  P^"  ^^  *®  ^*P  ^^y  ^  rcfcuod  on  frefli  purfuit),  cannot 
the  mafter  make  fuch  an  agreement  as^this,  as  well  as  be 
may  throw  part  of  the  gooas  overboard^  in  cafe  of  a  tem* 
peft)  to  fav;p  Ae  reft  ^  The  mafter  has  the  cuftody  and 
care  of  the  (hip  and  goods.  Suppofing  then  that  the 
mafter  has  fuch  a  power  of  compounding,  the  goods  then 
remain  to  him  as  a  fecmity  to  him,,  and  he  may  detain 
them  till  payment,  as  he  may  for  freight.  But  then  it  is  to 
be  confidered,  whether,  when  be  has  once  delivered  them 
to  the  owner,  or  to  his  ufe,  he  has  not  departed  witb  his 
fecurity,  and  has  no  way  to  come  at  them  agaim  as  it  is 
in  cafe  ef  frei|ht  ?    Thefe  things  are  confiderable,  if  we 

F>  into  the  merits  of  the  caufe,  but  that  not  being  before  us, 
give  no  opinion  therein. 

Pottf/// juftice.  This  procefs  being  only  to  compd  the 
parties  to  appear,  you  come  too  foon  for  a  prohibition  b^ 
fore  libel.  We  cannot  determine  the  legali^  of  the  pro- 
cefs in  this  manner.  If  that  court  has'  a  power  in  any 
cafe  to  proceed  againft  the  goods,  and  to  feize  them  on  pro* 
cefs,  we  ought  not  to  grant  a  prohibition  s  for  bow  does 
it  appear  to  us,  but  that  this  procefs  is  awarded  in  fuch  a 
cafe,  wherein  it  lawfully  may  ?  As  to  the  merits,  it  feems 
very  reafonable^  that  the  mafter  ihould  have  power  t6  make 
fucn  a  redemption,  as  he  may  throw  part  overboard  in  a 
tempeft,  to  fave  the  reft.  And  here  the  goods  feem  to 
remain  in  the  nature  of  a  pawn  to  the  mafter,  to  fecufe  the. 
payment ;  and  if  the  mafter  by  delivering  out  Ae  ^oods 
has  loft  his  intereft  therein,  and  fo  the  feizure  illegal,  yet 
we  cannot  determine  that  on  the  return  of  the  procefe  be- 
fore libel :  you  may  plead  that  matter  there,  but  we  -can- 
'  not  take  notice,  that  the  procefs  is  iUegal  ^  if  it  be,  yoi| 
|iave  your  remedy.  » 

GouU  agreed.     Pctvys  abfent. 

Ewer  w//.  Jones. 

S.  B^  but  rather <iUrerentl]f  reported,  6  Mod.  15.  Com.  137.  3  Satk.  »27* 
Q^ whether  the  T\  ^ff"  R.  Die  movcd  for  a  prohibition  to  the  court  of  ad^' 
^»^«^*"«  iVlL  miralty.  The  cafe  was,  Jones  and  other  feamen 
oflimita^W  libelled  there  againft  the  owners  for  tiieir  wages,  who 
extendsto  pleaded  the  ftatute  of  limitations,  but  the  judge  over*ruled. 
^^'^Sfe"  fo  %*^"  the  plea,  and  gave  fentcnce  for  the  mariners  to  recover, 
xnl!n^  wage^'  ^uid  thereupon  the  owners  appealed,  and  pending  the  ap- 
Videpoft  1104.  peal  they  come  for  a  prohibition,  Mr,  Dee  urgeo,  that  the 
-4  Ann.  ci  16.  ftatute  extends  to  tiiat  court  in  diis  cafe,  becaufe  the  fuit 
ifitdoa^'thc  *»««  is  againft  the  perfon  immediately  for  recovery  of  the 
defendant  muft  debt,  and  the  proceedings  are  not  againft  the  (hip,  which 
itzxte  diTcaif  y/f^  loft  in  the  voyage,  whereby  the  feaknen  have  loft  their 
2fLi^^*  wages.  It  is  without  qucftion,  that  the  contra^  is  a  mat- 
•ccruc  within  fix  years  a  plea,  that  it  appears  by  the  Hbel  that  It  did  not  accrue  withm  fix  ye«»i» 
ba<i.  VideanteSaS.  poft  1104.  A  prohibition  (hall  not  be  snmted  to  an  infinioroowt  for  over* 
nfincapl^whichUiniticlf  bad,  tho*  it  waa  oror-niled  00  improper  sroiuidi. 
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ter  properly  conufaUe  by  die  common  law,  .and  ef  right       ^^s*  ^ 

only  fueable  in  the  common  law  couctSy  where  the  plea       u^'^^ 

Would  be  a  bar)  and  the  fuit  in  the  admiralty  court  i$  only 

by  indulgence.    It  might  be  otherwife^  if  there  were  no 

remedy  to  be  had  but  only  in  that  court.  .  But  when  the 

parties  have  proper  remedy  in  the  courts  of  common  law, 

they  ought  not  to  deprive  us  of  the  benefit  of  the  ftatute» 

by  filing  in  the  court  of  admiralty.    And  fmce  it  is  onlv 

by  the  fitvour  of  diis  court,  that  the  fuit  there  is  allowed, 

ypu  will  not  grant  a  £ivour  to  them,  which  may  turn  to  our 

prdudice.  '  , 

oerjeant  DanurZf  againft  the  prohibition  infifted,  that  the 
ftatute  does  not  extend  tp  the  court  of  admiralty,  or  other 
courts  proceeding  by  the  ndes  of  the  civil  law.  This  is  a 
matter  of  which  they  have  conufance,  an${[  the  judge  of  the 
admiralty  is  the  proper  judge  to  detennine  the  matter ;  knd 
after  he  has  given  his  fentence,  this  court  muft  give  credit 
to  it,  and  ought  not  to  grant  a  prohibition  in  a  caufe  with-* 
in  dieir  jur/ididlion,  but  leave  them  to  proceed  according  to 
the  rules  of  their  own  law^  As  in  cafes  of  hypothecation 
and  barratry,  i  Rolky  Court  530.  p,  a.  Bernardverf,  Bridge 
man.  Hoh.  II.  t  RolU^  Court  530,  531,  532.  P.  5 
Ttfc.  B,  K,  Squirt's  cafe.  The  ftatute  does  not  extend  to  ' 
fuits  in  that  court  by  the  words  of  it,  and  it  (hall  not' be 
taken  by' equity.  The  ftatute  is  not  pleaded  In  a  fuit  of 
chancery,  nor  in  tjse  eccledaftical  court  for  a  legacy,  nor  • 
in  a  fuit  founded  on  a  particular  cuftom,,  as  a  writ  di  ration 
naUStarte  bonorum*  March  129,  152.  Porctv*  Browfu 
The  itatut?  extends  not  to  an  adion  of  debt  for  arrears  of  ' 
rent  by  indenture.     Hutt,  109.  Freeman  verf.  Stacy 4 

Hm  chief  juftice.  If  the  fuit  in  the  admiralty  court 
were  for  a  mere  maritime  caufe,  it  would  be  out  of  the 
ftatute;  for  the  jRatute means  only  duties  fueable  at  common 
law,  and  fhall  not  be  extended  by  equity  beyond  the  letter 
of  it :  dierefore  the  ftatute  does  not  extend  to  a  writ  de  ra^^ 
tUnahili  parte  bonorum^  nor  to  a  fuit  .in  equity.  Debt  on 
an  award  is  held  not  to  be  within  the  afi,  but  -in  this  cafe  ^xax^^  rf Uml- 
thefuit  is  for  a  matter  properly  fueable  at  common  law,  tations  does  not 
and  therefore  it  feems  the  ftatute  extends  to  it.    Suppofeootextendtoa 

S  of  die  plaintiffs  in  the  admiralty  court  had  brought  his  ^dc  Burr  *^6i 
on  at  common  law^   would  not  the  ftatute  have  ex-  3  p.^Wms'  143'* 
tended  to  it?    And  the  fuit  in  the  admiralty  court  is  not  3<^9*  Mitford 
iejure^  but  by  indulgence.    As  to  the  cafe  cited  by  my*^^***^"' 
brother  2)tfr»i7//,  not  one  of  them  is  applicable  to  the  pre- sentence  of  cl- 
ient cafe.    The  fentence  of  a  civil  law  court  in  a  foreign  viUaw  court  in 
realm  fhall  be  executed  in  a  court  of' the  fame  nature  hcre^  *i°"^*2{r^ 
and  tfroceeding  after  the  fame  law  5  and  no  prohibition,  be-  **^*^^^***"*'*' 
caufe  the  temporal  courts  proceed  by  a  due  law,  and  we  (a) 
muft  give  cr»lit  to  the  fentence;  as  it  was  adjudged  in  the 
^oxoittA  Obarles  the  Second,  between  Hughs  2nd  Cornelius^ 
(#]  Vide  ante  {93.  and  the  bookt  thnt  cittd.    Str.  1078. 

All 
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E«^»  An  Englijb  (hip  wa$  taken  at  fea  by  a  French  veflel  after  the 
ToMgi.  P^8u:c  made  between  us  and  the  Dutchy  wherein  France  was 
left  out,  and  the  fhip  was  carried  into  France^  and  con- 
demned there  as  a  Dutch  fliip,  and  afterwards  the  fhip  came 
into  England  i  and  in  an  a^ion  of  fr^^r  brought  by  the 
owner  of  the  fhip  aeainft  the  vendee  it  was  adjudged,  that 
r  by  the  fentence  m  me  court  of  Franee^  though  it  were  an 

unjuft  fentence,  the  property  was  altered  i   and  the  vendee 
hadjudgment. 

PnveU\oSC\ct.  I  agree  that  the  ftatute  (hall  not  be  ex« 
tended  bjr  equity  beyond  the  letter,  and  therefore  they  do 
not  allow  the  plea  in  chancery.  I  agree  alfo  that  an  a^ion 
is  msuntainable  at  common  law  on  this  contra^  and  that 
the  plea  would  be  a  bar.  And  it  feems  hard  to  allow  the 
•  plea  in  this  cafe.  Butnipon  reading  the  plea  P^^^i/juftice 
took  an  exception  to  it,  and  (aid  you  Have  pleaded  it  ill. 
For  you  fay,  reciting  the  libel,  that  it  appears  thereby^ 
that  no  fuit  was  profecuted  for  this  matter  within  fix  years 
after  the  time  it  Is  alledeed  to  be  due,  being  the  time  li-^ 
tnited  by  the  ftatute.  Now  it  is  not  material  when  die 
debt  is  laid  in  the  libel  to  accrue,  but  you  muft  plead,  that 
the  caufe  of  adion  did  not  accrue  within  fix  years.  Sup- 
pofe  you  Should  plead  to  an  action  at  common  law,  that  it 
appears  by  the  declaration,  that  fix  years  are  elapfed  fince 
the  a£lion  accrued,  would  that  be  good  ?  Now  you  pray 
a  prohibition,  not  becaufe  they  proceed  in  a  matter  wherein 
they  have  no  junfdi£Hon,  but  becaufe  the  judge  has  over* 
juled  your  plea  which  he  ought  to  have  allowed ;  and  if 
the  ftatute  had  been  pleaded  in  this  manner  at  common  law> 
we  (hould  have  given  die  fame  judgment  and  over-ruled  it 
>  too,  and  (hall  we  then  grant  a  prohibition  as  upon  an  ill 
fentence?  Plead  it  riefat ;  ^e  will  not  award  aprohibidoA,' 
becaufe  they  over-ruled  an  ill  plea.  And  though  it  be  in-  • 
(ifted,  that  the  judge  founded  his  fentence  upon  the  infu&- 
cienc^,  and  not  the  informality  of  die  plea,  we  wilt  not 
examine  the  reafons  of  the  fentence. 

Holt  chief  juftioe  ace.  Suppofe  it  appear^  on  the  face  of 
the  libel,  that  the  caufe  of  a^ion  accrued  above  fix  years 
fince,  is  that  a  caufe  for  a  prohibition^  Surely  not,  for 
the  plaintiff  may  have  fued  out  procefs  before.  AsatOom- 
mon  law,  you  cannot  take  advantage  of  the  ftatute  on  the 
dechradon,  but  muft  plead  it,  becaufe  the  plaintiff  ought 
to  have  liberty  to  reply,  that  procefs  was  fued  out  before 
and  continued,  or  that  be  was  beyond  fea,  or,  the  like* 
This  is  not  only  informally  pleaded,  but  a  fault  in  fub- 
.ftance;  tor  not  having  alleged  dire^y  that  the  c^ufe  of 
a^on  arofe  above  fix  years  before,  you  have  hindred  the 
plaindfis  from  replying  a  matter  to  nelp  themfelves.  And 
though  the  fubfhuice  and  matter  of  the  plea  be  good,  and 
ought  to  be  allowed,  yet  being  ill  pleaded  the  fentence  is 
good  \  and  if  they  have  given  a  good  fentence9  though 

upon 
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vpoalB  reaibns>  that  is  no  foundation  for  a  prohibition;       iwia 

for  m  will  not  examine  the  reafons  of  their  judgment  i       jq^'^u 

that  wiD  be  iet  right  on  an  ^ipeal.    Though  I  am  not  &• 

tisfied,  that  no  pr^rfiibitian  ouffht  to  gO|  when  the  proceed^r 

ing^QDlj  is  erroneous.    The  Katence  it  given  on  the  plea 

a&  it  is  (leaded,   and  you  make  die  over-ruling  the  plea  the 

ground  ofjaar  motioot  but  fhall  we  grant  a  prditbidon  for 

over-ruling  an  ill  plea  ?  If  the  judge  ought  to  have  admitted  V 

the  allegatiou  when  he  has  not,  diat  is  a  proper  gravamm 

fivaas^peaU    Perhaps  the  plaintiffs  were  beyond  iiea,  and 

didoot  return  within  the  fix  years,  an4  then  they  are  out 

of  die  fiatute.    PrngU  agreed.    Difcharge  the  rule  for  a 

ftdbMAoa,  fir  t9tam  curiam* 
It  was  afterwards  moved  agaun,  but  a  prohibition  ftill 

denied;   bat  it  feemed  chiefly  becaufe  the  defendants  had 

appealed,  for  a  probibition  was  sranted  in  Eq/ler  term  be- 
tween Hide  and  Partridgi  in  the  time  cafe. 
Note,  diat  was  only  in  order  to  declare,  Vc.  that  die 

poiitt  nuf^t  be  more  fdemnly  fettled. 
On  the  debate  6t  this  matter  Hob  chief  jiiftice  faid,  that  AperioDto 

adevifise  maymainuin  an  adion  at  common  law  ^gainft  ^^J[|^*7**      y^ 
^  the  terre-tenant  for  a  legacy  devifed  out  of  land.    I  make  |^  may  bring  /U^^*^^ 
n  noqueftioaof  it,  for  where  a  ftatute,  as  the  3a  &.34  Hin.  an  aakMiforic     yoo 
^  8.  of  wills,  gJYca  a  roan  a  right,  he  (hall  have  an  aflion  to  ^^g^g^J^   ^^ 
.   recover  it  ofeonlequence  i    Kecaule  his  right  is  created  byj^f  L  c. 
»^  ad  of  parliament :  and  where  an  a£t  of  parliament  creates  a  6Mod.  i6.saUE. 
^   rights  or  forbids  a  diing  to  be  done,  an  a6lion  lies  ix  cout^^Jj-j^^^^f- 

//fm^ioadie  ftatute  for  die  party  grieved.  H.  J.  ^Cowp.  i^u 

Regina  verf.  Potter  et  alios. 

S.  C  CMod.  17.  Bolt  SS7«  with  feme  dificreno6>  Salk.  149.- ~ 

AN  indidment  was  preferred  againft  the  defendants  The  defendant 
bcfi«  die  juftices  of  peaoe  on  the  ftatute  12  C  a.  r.  «!»y  have  acer- 
24.  far  affiiultii^and  beadnga  cuftom-houfe  officer.  On^J^il^gJ^^ 
a  trzveife  of  the  indidment  me  defendants  were  convi Aed,  tion  upon  an 
but  before  judgment  given  they  obtained  a  articrari  to  re-  mdaamem  be- 
move  the  xeconl  of  conviaion.      Mr.  Attorney  general  Jf^i^^l^^ff 


mov«^  for  a  procedensbj  for  they  cannot  remove  the  record  averdiaforthc 


the  record  a  verdiA  for  tlM 


a  A^i  oat  againft  the  defendants  to  brmg  them  in,  for  the  £d.  voK 2. p.  «^ 
juftices  cannot  give  judgment  and  let  a  fine  upon  them,  in  ^fi^j^ofthe 
thdr  ahfence^  imlefs  diey  appear,  no  more  dian  this  cou^t  court  to  granta 
can,  as  was  held  in  the  cafe  of  Mnul  the  quaker  on  a  con-  procedendo. 
viainombecoavcndcleaa.  Anditinfoic. 

j^^^ralwUk 
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Rioiw A  Mr.  Bi^odirick  for  the  defendant.    We  (hall  take  excep- 

p^  ^*  tions  in  arfeft  of  judgment,  and  matters  of  law  arc  more  fit 
to  be  determined  here  than  before  the  juftic^s.  Such  arth- 
rtfWxhave  been  allowed  to  remove  ncordumcMviSfienis^  and 
a  certiorari  is  the  only  method  in  this  cafe,  for  a  writ  of  er* 
ror  does  not  lie  here,  no  more  than  on  a  conviAion  before 
the  juftices  by  virtue  of  any  particular  authority. . 

/Ttf/^  chief  juftice.     Without  queftion  we  may  award  a 
tertiorari  aker  convi£lion,  and  before  judgment,  though  it 
be  founded  on  an  indidment ;    and  it  may  be  reafonable  to 
\    do  it  in  (ome  cafes,  as  was  done  on  the  indi6lment  of  mur-> 
der  between  Li  fie  zni-JrmJirmg ;  and  in  the  time  of  Scroggs 
I  chief  juftice,  on  a  convidion  upon  an  indi£bnent  for  wor^ 

in  GuMce^er^  zartiorart  was  awarded,  to  the  end  theking'^s 
bench  might  give  the  judginent  for  the  greater  examine. 
We  uiually  grant  a  certiorari^  where  it  appears  to  us  to  be 
fuch  a  convi^ion,  upon  which  no  writ  of  error  lies.  And 
it  was  the  old  couife  of  the  crown  office,  firft  to  remove 
the  whole  record  and  proceedings  on  an  indidment  by 
certiorari^  and  then  bring  a  writ  of  error  quod  coram  vobis  r^- 
Jidety  even  after  judgment  given  on  the  indidment.  But 
though  we  may  grant  a  certiorari^  yet  we  will  Coniider  whe- 
ther It  be  proper  or  not ;  and  therefore  fince  the  defendants 
have  fteod  a  trial  before  the  juftices,  it  is  reafonable  the 
juftices  ihould  give  judgment  alfo:  therefore  take  a  ^r^rr- 
dendo^  and'let  the  deten<&nts  bring  their  writ  or  enx>r,  if 
they  think  fit.     P^u;^// juftice  agreed*    •.  < 

Afliby  verf.  White  ct  alios. 

/^  i^^-^  ^r^  -^  *         $.  C.  Hok  5»4. 6  Mod.45.Dcdaratioii  poft.  voL  3.  p.  320.  Hecord  S,  St.  Tr.  S9. 

/./'  ^/  •      ^  mtn wliohii    pLacita  coram  domino  rege  apud  Weftmonajterium de  termino 
at^haiT  fa'^iHilariianMOJ3fflU.3.Regis,Iii,t.J^6o.     Bucisy 

formembenof  £'  Matthias  AJhhy  ftieritur  do  WillUma  JVhitey  Ricardo  Tal^ 
.parlitmentmay  ^li,  fVillielmo  BeUy  et  Ricardi  Heydon^  incuftodiamarejcalli^ 
mmuin  an  {.f^,  ^^^  ^  videlicet^  quod  cum  a6  die  Novembris  12  tViU.  3.  e 
the  rcromlnj  ^*^^^^  canceUariae  ipfius  domini  regis  nunc  apud  Wefin»naJUrtum 
officer  for  re-  in  comitatu  Middlefexiae  emanavit  quoddam  breve  ipfius  domini 
fiiingto^i^  rig  is  nunc  tunc  vicecomiti  Bucks  praedi£ii  dire^um^  recitando 
Sfc.^9. 3'  ^"^^  di^us  dominus  rex  de  advi/amento  et  affenfu  conJUii fid  pro 
•    Salk.  17'.  quibufdam  arduis  et  urgentibus  negotiis  eUrnkm  di^um  domsnum 

V5<te  1  Bro.  regem^  fiatuni^  et  defen/ionem  regnijui  Angliae^  et  eccUfiae  An^^ 
sTr^SQ^poft.  i^^^^^^^  concementibusy  quoddam parliamentumfuum  apudcivU 
1 105. '  tatemfuam  IVeJimonaJieriumfextodie  Februarit  tunc  ptoximefw- 

Tho*  hit  right     furi^^  teneri  ordinaverity  et  ibidem  cum  praelatis^  magnatibus;  et 
tOTiinlrf^n^tr.  proceribusdiSiregnifui  colloquium  habere  ettraStatum^  idem  do^ 
liameot.  S.  c. '  minus  rex  nunc  eidem  tunc  vicecomiti  Bucks  per  di^um  breve prae^ 
Salk.  19.  3         . 
S«Uc  17.    Andtbo*  theperfomfor  wboinheoffmdtovoir  wcct  ekdcd. 

€epit 
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tcpit JirmiUr  injimgendoy  quod fa^a  proclamatione  in  proximo  Ashbt 
dlci^  comtatu  fuo  po/I  rcceptionem  ejufdem  Irevis  tenendode  die^  -v^h^xx. 
//  hco  pracdi^tisj  duos  milttes  gladiis  cinSios  magis  idoneos  et 
difcretos  amitaius  prcfedi^iy  et  de  qualibet  civitate  comitatus  iliius 
du'A  a'ves^  et  de  quolibet  buKgo  duos  hurgenfes  de  dilcretiorlhus  et 
magis  fuffcieniibus^  libere  et  indifferenter  per  UlcSy  qui  hujuf- 
m9di prQclamationt  interforent  juxtuformamjintuti  itide  ediii  et 
frcrjtfiy  eligiyet  Tiomina  ear  undent  militumy  clviujti,  et  hurgcnji- 
umjtc  eligenddrum  in  quibufda7n  indenturis  inter  ipfum  tunc 
vicecomitem  et  Hios^  qui  hujufmodi  ele^tioni  intcrforent  inde  con^ 
pcteniis  (licet  hujufmodi  eligendi pracfentcs  forent  vel abfer.tcs) 
injeri^  eofque  ad  ditios  diem  et  locum  venire  facer et^i  ita  quod 
iidem  milites  plenam  et fuffcientem  potcjiatcmpro  fe  et  communis 
teii  camtatus^  taic  civitatum  et  burgorum  praeditlormn  divifim 
ahiffis  baberent^  ad  faciendum  et  confentiendum  his^  quae  tunc 
ibidem  de  communi  conftlio  didi  regni  ipftus  domini  regis  nunc^ 
fm^tnte  DeOy  contingerent  crdinari  fuper  fiegstiis  antediSfisy  ita 
juxl pro  defc£lu  potijlatis  hujufmodi^  feu  propter  improvidam 
tknionem  militumy  ciznumy  aut  burgenfium  praedi£lorum^  ditla 
TjgQiiQ  iife^a  non  reinanerent  quovis  modo^  et  ekclionem  illam 
in  plfno  comitatu  ipftus  tunc  viccco7nitis faSfam  dijlintle  et  apcrte 
fuh  ftgilh  fuo  etjigillis  eorum  qui  ele6itoni  illi  interforent  eidem 
domino  regi  nunc  in  cancellaria  fua  ad  dittos  diem  et  locum  cer-- 
i'jiiaret  imlilatCy  rcmittens  eidem  domino  regi  alteram  partem 
indenturae  pracdi^ae  eidem  brevi  confutam-,  una  cum  brevi  ilIo\ 
^u^Jquidem  breve  pojlea  et  ante  praedi/lumfextum  diem  Febru- 
arli  in  brevi  praedi^o  mentionatum^fcilicet  29  Dece?7ibris  anno 
ilfupradiSio  apud burgum  de  Aylefbury  praediBum  in  di^  co- 
mitatu Bucks y  cuidam  Roberto  JVccden  armigero  tunc  vicecomiti 
fjufdem  cemitatus  Bucks  de  liber  at  um  fuit  in  forma  juris  exequ^ 
endum\  virtutecujus  quidembrevispraediSIus  Robertus  Weeden 
vice-onus  comitatus  Bucks  praediSit  ut  praefertur tunc  ct  ibidem 
extfins^pojfea  et  ante  praedi^umfex turn  diem  Februariiyjcilicct 
3^  Decembris  anno  12  fupradiho  apud^  burgum  de  Aylefburj 
fraediclum  in  di£lo  comtiatu  Bucksy  fecit  quoddam  praeceptum 
Juum  in  frriptis  fub  figillo  ip/ius  Robert i  Weeden  officii fui 
viucomitis  comitatus  Bucks  praediSJiy  conjlabulariis  burgi  de 
'djlfjbury  praedi^i  direSlum^  recitando  diem  et  locum  parlia- 
mcnti  praedi^fi  tenendiy  peri?ide  eos  requirens  et  eis  in  mq/fdatis 
dansy  quodfacfa  proclamatione  infra  burgum  praedidiuin  de  die  v 

et  loco  in  eotlem  praecepto  recitatisy  caufarcnt  I'tbcre  et  indiffe- 
renter eligi  duos  burgenfes  burgi  iliius  de  difrtiiorihus  et  magis 
Juffiientihus per  ipfos  qui  hujufmodi  proclamitloni  interj)reni^ 
jUxta  formamjlatutorum  in  talibus  cafihus  editor  um  et  provijo- 
Tumy  et  nomina  diHorum  burgenfium  Jic  eledl  or  um  (lie  dt  prae- 
fentti  forent  vel  abfentes)  inferi  in  quibufdam  indenturis  inter 
diJum  vicecomitem  et  illos  qui  hahereftt  intereffe  in  hu- 
jjffm^i  elefiioncy  et  quod  eos  venire  facer ent  ad  diem  ct  locum 
in  €odem  traecepto  recitatos^  ita  quod  di^i  burgenfes  baberent 
Vol.  U.  O  pUnam 
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Ash  Br       plenam  et  fufficientetn  potejintem  pro  fe  et  communitaU  bur^i 
WHii'i.    *  praediiii  ad  faciendum  et  confeniiendum  m,  quae  tunc  ibidem  di 
communi  confiUo  di£fi  regni^favente  Deo^  contingefent  ordinari 
fuper  negotits  antedi^is^  ita  qUodpro  defeSiu  hujufmodipotejlaiis^ 
aut' propter   improvidam  ehSfionem  hurgenjtum  praediciorum 
di^a  negotia  injfe£ia  nan  remanerent^  et  quod  eleSfionem  indilate 
tidem  tunc  vicecomiti  certificarent^  mittentes  eidem  vlcecomti 
alteram  partem  indenturaepraediSla  diilo praecepto  annex am^  ut 
idem  vicecomes  eandem  certificaret  di£io  domino  regi  in  concellarta 
fua  ad  diem  et  locum  praediSfos  :  quod  quidem  praeceptum  pofiea 
et  ante  praediSfum  fextum  diem  Fehruariijjcilicet  eodem^oDi- 
cembrii  anno  fupradiSio^  apud  bur  gum  de  jlylejbury  praediSfum 
in  \didlo    comitatu  Bucksy  eifdem  W.  W.  R.  T.  tV.  B.  et  R. 
H,  adtunc  et  ufque adet  pojfi  retornam ejufdembrevis  conftabula- 
riis  burgi  de  Aylejbury  fraediSfiexiJlentibus^  in  forma  juris  exe- 
fuendum  deltberatumfuit^  quibus  quidem  TV.  iV.  &c.   ratione 
officii  fui  praediSfi  conjiabulariorum   burgi  praedi^i  executii 
praecepti  iilius  dejure  adtunc  et  ibidem  pertinuit :  virtute  cujus 
quidem praecepti  acvigore  brevis  praedidfi  iidem  burgenfes  burgi 
praediSii  exijientes  in  ea  parte  debite  praemoniti  pojlea  et  ante 
fextum  Februariiy  fcilicet  6  yanuarii  anno  12,  Wr.  apud  bur- 
gum  de  Aylejbury  praedictum^  coram  eifdem  TV.  IV,  (sfc,  con- 
jUabulariis  praedtctis  ajfemblati  fuerunt  ad  duos  burgenfes  pro 
bur  go  illo  eligendumy  jecundum  exigentiam  brevis  et  praecepti 
praedictorumy  et  durante  affemblatione  ilia  ad  intentionem  illam^ 
et  antequam  Bujufmodi  duo  burgenfes  virtute  brevis  et  praecepti 
praedicti  electi  fuertmt^  fcilieet  die  et  anno  ultimo  Jupradicth^ 
apud  burgum  de  Aylejbury  praedictum  in  comitatu praedicto^  idem 
Matthias  AJhby  adtunc  et  ibidem  exiflens  burgenfes  et  inhabitans 
burgi  praedi^iy  et  eleemofynas  ibidem  aut  alibi  adtunc  aut  antea 
non  recipienSy  fed  debite  qualificatus  et  intitulafus  exijiens  cd 
fuffragium  fuum  ad  eligendum  duos  burgenfes  pro  burgo  praedici9 
fecundum  exigentiam  brevis  et  praecepti  praedicti  dandum  coram 
eifdem  JV,  JV.  bV.  quatuor  canjlabulariis  burgi  ilUuSy  quibus 
tunc  et  ibidem  debite  pertinuit  ad  fuffragium  ipfius  Matthias 
Ajhby  de  et  in  praemms  capiendum  et  allocandumy  paratusfult 
et  obtulit  fuffragium  Juum  dare  pro  eligendo  Thomam  Lee  baro- 
nettumy  et  Simonem  Mayne  arntigerumy  duos  burgenfes  pro  par- 
lianmnto  illoy  virtute  et  fecundum  exigentiam  brevis  et  praecepti 
praedictoritm ;  ac  fuffragium  ipfius  Mntthiae  tunc  et  ibidem  de 
jure  debuit  admittiy  et  praedicti  JVy  W.  ^c.  fee  conjiabularii 
burgi  praedicti  tunc  et  ibidem  exijlentesy  tunc  et  ibidem  requiftti 
fuerunt  per  ipfum  Matthiam  AJhby  ad  fuffragium  ipfius  Mat- 
thiae  AJhby  praedicti  in  praemiffis  recipiendum  et  allocandum  : 
iidem  tamen  JV.  W.  i^c.  adtunc  et  ibidem  con/iabularii  burgi 
praedicti  exiJlenteSy  praemijfirumnon  ignariyjedmachinanteset 
fraudulenteret  malitiofe  intendentes  eundemAiatthiamAJhby  in  hac 
parte  damnificareyet  deprivilegiifuode  et  inpraemiJJis  praedictis 

impedirt 
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impfdtri  et  tctaliterfruflrare^-  eundem  M,  A.  fuffragium  fuUM  Ash i  y 
in  ea parti  dare  adtunc  et  ibidem  ohjiruxere  et  adtunc  et  ibidem  y^j^f^, 
ftnitus  recufavere  ad  eundem  M.  A,fuffragiumfuumpro  eligendo 
dues  hufger.fei  fro  bur  go  illo  ad  parltamentum  praeditium  dare 
fermittendumj  ac  fuffragium  ipjius  M.  A  pro  electione  ilia  non 
feceferunt  neque  allocaverunt :  acduoburgenfes  de  bur  go  illo  pro 
farUantinto  praedicto  (praedicto  M.  A,Jic^  ut  praefertury  ex^ 
ckn)jine  aliquo  fuffragio  ipjius  M.  A.  adtunc  et  ibidem  virtuti 
hTeviiitpraiceptipraedicti  elect ifuerumti  in  enervationemprae--^ 
dicti  privilegii  ipjius  M.  AM  etin  praemiffis  praedictis :  unde 
idemAL  A.  dicit  quod  deter ioratus  eji  et  aamnum  habet  ad  va^ 
kntiam-lQO  libra rum^  et  inde  producit  fectamy  Isfc* 

After  a  vcrdift  for  the  plaintiiF  on  not  guiky  pleaded,  it 
was  moved  in  arreft  of  judgment  by  ferjeant  tVhitacrey  that 
this  acbon  \Tas  not  maintainable.  And  for  the  difficulty  it 
W2S  ordered  to  (land  in  the  paper,  and  was  argued  Trin* 

1  Q.  Anne  by  Mr.  TVeld  and  Mr-  Mountague  for  the  defend^ 
ants,  and  this  term  jud^ent  was  given  againft  the  plain^^ 
tilF,  by  the  opinion  of  r»welly  Powys  and  Gouldy  juftices, 
i/cA  chief  juftice  being  of  opinion  for  the  plaintiff. 

Gsuldyx^xcc.  I  am  of  opinion,  that  judgment  ought  to 
be  given  in  this  cafe  for  the  defendants,  and  I  cannot  by 
any  means  be  reconciled  to  give  my  judgment  for  the  plain-> 
tiff",  for  there  are  no  foot-fteps  to  warraiit  fuch  an  opinion, 
but  only  a  fmgle  cafe.  I  am  of  opinion,  that  this  a^rion  is 
not  maintainable  for  thcfe  four  reafons  :  firfl,  becaufe  the 
defendants  are  judges  of  the  thing,  and  aft  herein  as  judges: 
fecondly,  becaufe  it  is  a  parliamentary  matter,  with  which  • 
we  have  nothing  to  do:  thirdly,  the  plaintift's  privilege  of 
voting  isnot  a  matter  of  property  or  profit,  fo  that  the  hin- 
<irance  of  it  is  merely  damnum  fine  injuria :  fourthly,  it  re- 
lates to  the  publick,  and  is  a  popular  offence. 

As  to  the  firft,  the  king's  writ  conftitutes  the  defendant 
*  judge  in  this  cafe,  and  gives  .him  power  to  allow  or  dif- 
allow  the  plaintiff's  vote.  For  this  reafon  it  is,  that  no  ac- 
tion lies  againft  the  fherifFfor  taking  infufficient  bail,  becaufe 
be  is  die  judge  of  their  fufficiency.  So  is  die  of  Medcalf 
"f'Hodgefony  Hutt.  120.  and  their  fufiiciency  is  not  traveff^ 
*blc,  I  ttcv.  86.  Bentley  v.  Hore.  Upon  the  fame  reafon 
the  rcfolution  of  the  court  is  founded  in  the  cafe  of  Ham- 
mndw,  Howelly  2  Mod.  2i8.  that  no  (a)  adion  lies  againft  if7^J*S^ 
a  man  for  what  he  does  as  a  judge.     9  Hen.  6.  60.  p.  9.  books  the« 

cited* 

2.  This  is  a  parliamentary  matter,  and  the  parliament  is 
tojudge  whether  the  plaintiff  had  a  right  of  clefting  or  not ; 
for  it  may  be  a  difpute,  whether  the  right  of  eledion  be  in 

2  (cleft  number^  or  in  the  populace  3  and  this  is  proper  for 
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AfHiY       {he   parliament  to  determine,    and  not  for  us;  andif  wc 
*"  {hould  take  upon  us  to  determine,  that  he  has  a  right  to 

vote,  and  the  parliament  be  of  opinion  that  he  has  none,  an 
.    inconvenience  would  follow  from  contrary  judgments.    So 
(/r)D.cont,        in  2  Ventr.  ^Jt  Onflow'^  cafe,  it  is  adjudged,  that  no  (a) 
1  Witf.  liy.       action  lies  for  a  double  return  of  members  to  ferve  in  par- 
liament.    The  rcfolution  of  the  king's   bench  in  the  cafe  of 
Barnardijion  v.  Soame^  %  Lev.  1 14.  was  given  on  this  paN 
ticular  reafon,  that  there  had  been  a  determination  before 
in  parliament  in  favour  of  the  plaintift.     And  HaU  faid,  we 
purfue  the  judgment  of  the  parliament;  but  the  plaintiff 
would  have  been  too  early,    if  he  had  come  before;  and 
yet  that  judgment  was  reverfed. 

3.  It  is  not  any  matter  of  profit,  either  in  praejinti  ox  in 
futuro.     To  raifc  an  adiion  upon  the  cafe,  both  daix^age  and 

^  *  injury  muft  concur,  as  is  the  cafe  of  19  Hen.  6.  44.  cited 
Hob,  267.  If  a  man  forge  a  bond  in  another's  name,  no 
a6lion  upon  the  cafe  lies,  till  the  bond  be  put  in  fuit  againft 
the  party :  fo  here,  it  may  be  this  refufal  of  the  plaintiiPs 
vote  may  be  no  injury  to  him,  according  as  the  parliament 
Ihall  decide  the  matter ;  for  thev  may  adjudge,  that  he  had 
no  right  to  vote,  whereby  it  >will  appear,  the  plaintiff  was 
miflaken  in  his  opinion  as  to  his  right  of  elecHon,  and 
confequently  has  fuflained  no  injury  by  the  defendant's  de- 
nying to  take  his  vote. 

4.  It  is  a  matter  which  relates  to  the  public,  and  is  a 
kind  of  popular  offence,  and  therefore  no  a£tion  is  given 
to  the  party ;  for  by  the  fame  realbn  one  man  may  bring  an 
aftlon,  a  hundred  may,  and  fo  actions  infinite  for  one  de- 
fault;  which  the  law  will  not  allow,  as  is  agreed  in 
fVilliams^s  cafe,  5  Co.  73.  a.  and  104.  b,  BoultonhtZdk. 
Perhaps  in  this  cafe  after  the  parliament  have  adjudged  the 
plaintiff  has  a  right  of  voting,  an  information  may  lie 
jfgainft  the  fherif}  for  his  refufal  to  receive  it.  •  So  the  cafe 
of  Ford  V.  Hojkins^  2  Cro^  368.  2  BrnunL  194.  Such  an 
aftion  as  this  was  never  brought  before,  and  therefore  fhall 
be  taken  not  to  lie,  though  that  be  not  a  conclufive  reafon. 
As  to  the  cafe  of  Sterling  v.  Turner^  2  Lev.  50-  2  Fentr.  50. 
where  an  aftion  was  brought  by  the  plaiiitiff,  who  was  can- 
didate for  the  place  of  bridge-mafter  of  Lcndony  for  refufing 
him  a  poll,  and  adjudged  maintainable,  there  is  a  lofs  of  a 
profitable  phcc.  Ko  the  cafe  of  Herring  v.  Finely  2  Lev. 
250.  where  the  plaintiff  brought  an  attion  on  the  cafe 
againft  the  defendant,  for  that  the  plaintiff  being  a  freeman, 
who  had  a  voice  in  the  eledtion  of  mayor,  the  defendant  be- 
ing the  prefent  mayor  refufcd  to  admit  his  voice ;  in  that 
cafe  the  defendant  is  guilty  of  a  breach  of  his  faith:  and  in 
both  thefe  cafe$  the  plaintiff  has  no  other  remedy,  either  in 

par- 
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parliament  or  any  where  elfe,  as  the  plaintiff  in  our  cafe  As 
has.  So  that  I  aiti  of  opinion,  that  judgment  ought  to  be 
given  for  the  defendant  upon  the  merits.  But  upon  this 
declaration  the  plaintiff  cannot  maintain  any  action,  for  the 
plaintiff  does  not  allege  in  his  count,  that  the  two  burgeiTes 
eleded  were  returned,  and  if  they  were  never  returned, 
there  is  no  damage  to  the  plaintiff,  oee  2  Bul/tr.  265.  But 
I  do  not  rely  upon  this  fault  in  the  declaration. 

Pnvys  juftice.  I  am  of  the  fame  opinion,  that  no  a£lion 
lies  againft  the  defendant,  I.  Becaufe  the  defendant  as  bai- 
liff is  quafi  a  judge,  and  has  a  difiinguifhing  power  either 
to  receive  or  refufe  the  votes  of  fuch  as  come  to  vote,  and 
docs  prefide  in  this  affair  at  the  time  of  eledion :  though 
his  determination  be  not  conclufive,  but  fubieiEl  to  the  judg- 
ment of  die  parliament,  where  the  plaintiff  muft  take  his 
remedy. 

2.  If  the  defendant  mifbehave  himfelf  in'  his  office  by 
making  a  falfe  or  double  return,  an  adlion  lies  againft  him 
for  it  on  the  late  ftatute,  7^8//^.  3.  c .  7.  and  therein 
all  this  matter  of  refijfing  the  plaintiff's  vote  is  comprifeJ, 
and  all  the  fpecial  matter  is  fcann'd  in  that  zQXotu  And  if 
you  allow  the  plaintiff  to  maintain  an  z&xoa  fqr  this  matter, 
then  every  elector  may  bring  his  adion,  and  fo  the  officer 
fliall  be  loaded  with  a  number  of  actions,  that  .may  ruin 
him;  and  he  may  follow  one  law  fuit,  though  he  may  not 
be  able  to  follow  niany.  Thefe  anions  proceed  from  heat, 
I  will  not  call  it  revenge;  and  it  is  not  like  i^Jitting'of  ac- 
tions, fcilicety  of  one  caufe  of  a<Slion  into  many,  but  the 
caufes  of  adion  are  feveral,  and  the  court  cannot  unite 
them,  but  A  B,  CL  D.  E.  and  a  hundred  more,  may  at  tbi^ 
rate  bring  actions. 

3.  There  is  a  vaft  intricacy  in  determining  the  right  of 
eleSors,  and  there  is  a  variety,  and  a  different  manner  and 
riiht  of  eledion  in  every  borough  almoft.  As  in  fome  bo- 
roughs every  potwaller  has  a  right  to  vote,  in  fome,  refiants 
onlyvote,  and  in  others  the  out-lying  burgeffes  that  live  a 
hundred  miles  off;  nay,  I  know  Ludlow  a  borough,  where 
all  the  burgeffes*  daughters  hufbands  have  a  right  to  vote. 
But  now  all  this  matter  is  comprifed  in  an  a£tion  againft  the 
officer  for  a  falfe  return.  But  it  is  objefted,  that  by  the  law 
of  England  every  one  who  fuffers  a  wrong  has  a  remedy ; 
and  here  is  a  privilege  loft,  and  Ihall  not  the  plaintiff  have 
a  remedy?  Xo  that  I  anfwer,  firft,  it  is  not  an  injury, 
properly  fpeaking;  it  is  not  damnum^  for  the  plaintiff  does 
not  lofe  his  privilege  by  this  refufal,  for  when  the  matter 
comes  before  the  committee  of  elections,  the  plaintiff^s 
vote  will  be  allowed  as  a  good  vote;  and  fo  in  an  adlion 
upon  the  cafe  by  one  of  the  candidates  for  a  falfe  return, 
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this  tender  of  his  vote  by  the  plaintiff  (hall  be  allowed  as 
much  as  if  it  had  been  given  a^ually  and  received.  And 
if  this  refufal  of  the  plainiift's  vote  be  an  injury,  it  is  of  fo 
fmall  and  little'  confideratioh  in  the  law,  that  no  a£lion  will 
lie  for  it;  it  is  one  of  thofe  things  within  the  maxim, 
de  minimis  non  curat  lew  In  the  cafe  of  Ford  v.  Hojkinsj  2 
Cro,  368.  Mo.  833.  2  Btiljir.  336.  I  Roll.  Rep.  125. 
where  an  a£tion  is  brought  againft  the  lord  of  a  copyhold 
manor,  for  refufuig  to  accept  one  named  as  fucceflbr  for 
life  by  the  preceding  tenant  for  life,  'according  to  the  cuf- 
tom,  there  the  plaintiff  fuffers  an  injury,  and  yet  it  is  ad- 
judged, that  no  adlion  lies.  The  late  ftatute  7  W  8  /SP[  3^ 
r.  7.  gives  an  action  againft  the  officer  for  a  mifeafance  to 
the  party  grieved,  1.  e.  to  the  candidate,  who  is  to  {a)  give 
his  vote;  fo  that  by  the  judgment  of  tiie  parliament  he  can- 
not have  any  aftion.  Before  the  ftatute  of  23  H.  6.  no 
[b)  a6tion  lay  for  the  candidate,  who  was  the  party  ag- 
grieved, againft  the  officer,  for  a  falfe  return,  becaufe  it 
related  to  parliamen^tary  matters,  as  is  adjudged  3  Lev,  29, 
30.  Onjlowv,  Rapley^  and  yet  he  had  an  injury;  and  till 
the  7  £5  8  W.  3.  no  (f)  adion  lay  for  the  candidate  againft 
the  officer  for  a  double  return,  as  is  adjudged  in  the  (ame 
cafe,  3  Lev.  29.  2  Fentr.  37.  and  yet  he  fuifered  an  injury 
thereby ;  a  fortiori  po  a£lion  fliall  lie  for  the  plaintiff  in 
this  cafe. 

4.  This  aftion  is  not  maintainable  for  another  reafon, 
which  I  think  is  a  weighty  one,  viz.  this  a£tion  is  primae 
impreJfionis\  never  the  like  aftion"  wa«  brought  before,  and 
therefore  as  [d)  Littleton*,  f.  ro8.  ufes  it  to  prove  that  no 
aftion  lay  on  the  ftatute  of  Merton^  20  H*  3.  c'  b.  Ji 
parentes  conquer antur^i  for  if  it  had  lain,  it  would  havefomc- 
times  been  put  in  ufe :  fo  here.  So  in  the  cafe  of  lord  Say 
(tnd  Seale  v.  Stephens^  Cro,  1 42.  for  the  law  is  not  apt  to 
Ciitch  at  aftions.  It  is  agreed  by  the  confent  of  all  ages, 
that  no  (e)  aftion  lay  at  common  law  againft  the  officer  for 
a  double  return;  and  yet  in  one  year,  viz,  1641.  there 
were  no  lefs  than  fcventy  double  returns,  and  yet  they  made 
no  aft  to  help  it,  though  the  parliament  could  not  be  mif- 
conufant  of  the  matter. 

5  Another  reafon  againft  the  a6lion  is,  that  the  deter- 
mination of  this  matter  is  particularly  refer  ved  to  the  parlia- 
ment$  as 'a  matter  properly  conufable  by  them,  and  to 
them  it  belongs  to  determine  the  fundamental  rights  of  their 
houfe,  and  of  the  conftituents  parts  of  it,  the  members;  and 
the  courts  of  fVeJiminfier  ftiall  not  tell  them  who  fhall  fit 
there.  Befides,  we  are  not  acquainted  with  the  learning  of 
cleftions,  and  there  is  a  particular  cunning  in  it  not  known 
to  us,  nor  do  we  go  by  the  fame  rules,  and  they  often  de- 
termine contrary  to  our  opinion  without  doors.     The  late 

{o)  Qu.  Whether  the  word   «  give*'  it  not  improperly  fubftituted  Urt  the 
word  **  have.** 
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ftatute,  which  ena&s,  that  the  laft  determination  of  the  Aiicby 
houfc  as  to  the  tight  of  eledion  (hall  be  a  rule  to  the  judges  w^Tt». 
in  the  trial  of  any  caufe,  is  a  declaration  of  their  po\^er, 
and  the  paths  the  judges  are  to  walk  in  are  chalked  out  to 
them,  fo  that  they  are  not  left  to  ufe  their  own  judgment ; 
but  the  detennination  of  the  houfe  is  to  be  the  rule  of  law 
to  us,  and  we  are  not  to  examine  beyond  that.  Suppofe  in 
diis  action  we  (hould  adjudge  one  way,  and  after  in  parlia- 
ment it  fhould  be  determined  another  way;  or  fuppofea 
judge  of  nifi  priuSj  before  whom  the  caufe  comes  to  be 
tried,  ihould  fay,  I  am  not  bound  by  the  rule  ^f  the  laft 
determination  in  parliament  in  this  adlion,  for  this  is  ano« 
ther  fort  of  action,  not  within  the  meaning  of  the  ftatute ; 
theie  things  would  be  of  ill  confequence. 

6.  Another  reafon  againft  this  adion  is,  that  if  we 
fikouUi  allow  this  a£lion  to  lie  for  theflaintiff,  z  fortiori  we 
miiit  allow  an  a<^on  to  be  maintainable  for  the  candidates 
againft  the  defendant  for  the  fame  refufal ;  for  the  candi- 
(ktes  have  both  damnum  et  injuriamy  and  are  the  parties  agr  • 
grieved;  and  if  we  fhould  allow  that,  we  fhall  multiply 
acHons  upon  the  officers  at  the  fuit  of  the  candidates,  and 
every  particular  elcdor  too ;  fo  that  men  will  be  thereby 
deterred  from  venturing  to  zA  in  fuch  offices,  when  the 
afting  dierein  becomes  fo  perilous  to  them  and  their  fami-' 
Kes.  I  will  not  infift  upon  the  exceptions  to  the  declara- 
tion, but  give  my  opinion  upon  the  merits.  1  think  there 
is  a  fufficient  allegation  in  the  count  of  the  return  of  the  I 

eledion,  efpeciaily  after  a  verdidt.  For  fhall  I  infift,  that 
it  does  not  appear  in  the  declaration,  how  near  the  party 
was  to  be  chofcn ;  nor  that  this  adlion  is  brought  merely 
for  a  poffibility,  for  this  is  an  zQaoti  foraperfonal  Injury, 
and  die  plaintiff  might  give  his  vote  for  which  he  pleafed, 
cither  the  candidate  that  had  fewer  ox  more  voices,  or  he 
might  give  his  vote  for  one  who  bad  no  other  burgeiPs  voice 
but  the  plaintift's  own ;  for  the  plaintiff  in  thofe  cafes  is 
deprived  as  much  of  his  privilege,  as  if  the  perfon  for 
whom  be  voted  was  neareft  to  be  chofen.  But  it  has  been 
cbjcacd,  that  the  defendant  fhould  not  have  abfolutely  re-  . 
fufed  to  receive  the  plaintifPs  vote,  but  fhould  have  re- 
served it  for  a  fcrutiny,  and  fhould  have  omitted  it  de  bene  ejfe. 
To  that  I  anfwer,  he  might  indeed  have  done  fo,  but  he 
was  not  obliged  to  do  it,  for  the  officer  is  fuppofed  to  know 
every  man's  right  and  pretence  of  ele£tion,  and  commonly 
Ac  weaker  party  arc  for  bringing  in  new  votes,  and  devif- 
ing  new  contrivances;  but  the  officer  ought  to  difatlow 
thematfirft,  and  not  to  give  fo  much  countenance  to  fuch 
a  pradice,  as  toreferve  it  for  a  fcrutiny.  As  here  in  Weft* 
mnfter-haRy  when  a  matter  of  law  comes  before  us,  if  it 
be  a  clear  cafc^  we  may-  give  judgment  jn  it  on  the  firft  ar- 
gument, and  It  will  be  a  good  judgment,  although  it  be 
vfual  to  hear  feveial  arguments.    The  objection  of  weight 
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AsHBY        is  the  refolution  between   Stirling  and  Turner^  2  Lev,  50. 
«,  ^  Ha/e  (vaA  it  was  a  pood  precedent:  and   the  cafe  of  Herring 

and  Fiticb^  2  Zt^■.  250.  though  as  to  that  cafe  it  was  not 
adjudged  upon  the  matter  of  kw,  but  went  ofF  upon  a 
point  of  evidence;^  vet  I  will  admit  the  aftion  to  lie  for 
the  plaintiff  in  thofc  cafes,  but  they  do  not  at  all  relate  to 
the  parliament,  but  arc  matters  of  cuftom  merely  relating 
to  the  government  of  the  city,  and  are  properly  determina- 
ble at  common  law.  And  although  it  may  be  faid,  that 
this  cafe  alfo  relates  to  the  government  or  the  town,  fo 
does  a  public  nuifance  in  a  highway;  but  if  a  particular 
perfon  receive  an  injury,  he  may  have  his  aclion;  but  that 
docs  not  relate  to  the  parliament  as  this  matter  does,  and 
/  the  whole  cafe  here  turns  upon  that,  viz,  its  being  a  parlia- 
"*  mentary  matter.  If  we  fliould  admit  this  acEtion  to  lie,  we 
fliall  have  work  enough  in  Wejlmlnfler-hall  brought  in  by 
a  fide-wind  j  na\',  fo  much,  that  we  (hall  even  be  glad  to 
petition  the  parliament  to  take  tjiis  power  away  from  us. 
Befidcs,  the  judgment  here  cannot  be  called  properly  a  de- 
termination, it  v/ill  only  be  a  litigation;  for  our  judgment 
cannot  be  cited  as  an  authority  in  parliament,  nor  will 
the  parliament  mind  it,  or  be  bound  up  by  'it,  for  they 
(«)  Vide  s  G.  a.  [a^  themfelves  are  not*  bound  even  by  their  own  determina- 
iDou^*  on  ^^^"'  '^"^  '"^^  determine  contrary  to  it,  though  that  be  a 
ElcaioniiS.  rule  upon  the  courts  of  Wejiminjhr.  But  it  Jias  been  ob- 
jeded,  that  this  is  no  determination  of  the  eleftion  in  this 
judgment,  but  only  of  a  particular  injury.  To  that  I  an- 
fwer,  it  will  be  in  confequence  of  a  determination  of  the 
eleftlon;  for  if  the  plaintiff  had  a  right  to  vote,  then  this 
adlion  is  maintainable;  if  he  has  no  right,  then  he  can 
have  no  aftlon  ;  and  by  confequence  twenty  others  mr.y 
have  a  right  to  vote,  and  the  eleftion  may  turn  upon  this 
fmglc  vote;  and  his  right  of  voting  is  as. much  parlia- 
mentary as  the  whole  cledlion,  and  may  as  much  intangle 
tl^ecafe.  It  is  faid  in  0/^<?^f's  cafe,  1  Vcntr.  yj,  that  the 
courts  at  Wcjlmlnjler  muft  not  inlarge  their  jurifdiftion  in 
tncfc  matters,  farther  than  the  ftatute  gives  them; 'and  in- 
deed it  Is  a  happincfs  to  us,  that  we  are  fo  for  difcngaged 
from  the  heats,  wlilch  attend  eleftions.  Our  bufincft  is 
to  determine  of  mcu7n  and  iuum^  where  the  heats  do  not  run 
fo  hiirh,  as  in  things  belonging  to  the  Icgifbtare:  therefore 
this  being  an  unprecedented  cafe,  I  ihall  conclude  with  a 
fiiying  of  my  lord  Cchc^  2  Buljlr.  338.  Omnis  Innovntio plus 
novitate  perturhat  quam  utilitate  prodejl, 
\j  Boya^U  juftice.  I  am  of  the  fame  opinion,  that  judg- 
ment ought  to  be  arrefted.  As  to  the  novelty  of  this  ac- 
tion, I  think  it  no  argument  againft.  the  afilon  ;  for  there 
have  been  aftions  on  the  cafe  bi:ought,  tlir.t  had  never 
been  brought  before,  but  had  their  beginning  of  late  years, 
and  we  muft  judge  upon  the  fam.e  reafon  as  other  cafes 
have  been  determined  by.     I  do  not  agree  with  my  brother 
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upon  their  firft  reafon,  that  the  defendant  is  a  judge.     I  do        Ashbt 
not  undcrftand  what  my  brother  Powys  means  by  faying,  he 
is  ^atfy?a  judge :    furely  he  muft   be  a  judge  or  no  judge. 
The  bailiff  is  not  a  judge,  but  only  an  officer,  or  minifter 
to  execute  the  precept,     But  I  agree   with   them  in  their ^ 
other  reafons  to  give  judgment  againff  the  pjaintiff,    and  [ 
chiefly  becaufe  in  this  aftion  there  does  not  appear  fuch  an '} 
injury  or  damage  as  is  neceffary  to  maintain  an  aftion  on  \ 
tke  cafe.    An  injury  muft  have  relation  to  fome  privilege  the   > 
party  has*     The  cafe  of  Turner  and  Sterlings  2  Lev,  50.  is 
adjudged  upon  a  particular  reafon  s    for   the  defendant  by 
refiifing  him  the  p<A.,  deprived  him  of  the  means  of  know- 
ing whether  he  had  a  right  or  not.     If  ce/iuy  que  ufe  defires 
the  feoffees  to  make  a  feoffment  over  to  another,  and  they 
rcfufc,  no  a£tion  upon  the  cafe  lies  againft  them  for  this 
refufal.     And  in  the  cafe  of  Ford  againft  Ho/kins^  2  Bulflr. 
337.    2  Cro.  368.  it  is  refolved,  that  no  a6lion  lies  for  the 
nominee  againft  the  lord,  for  refufing  to  keep  a  court,  and 
to  admit  him  ;  yet  that  is  a  hard  cafe,  for  the  party  is  there- 
by deprived  of  the  means  of  coming  to  his  right.     But  that 
cafe  differs  from  the  cafe  of  Sterling  againft  Turner;  for  the 
party  hath  a   known  remedy  in  chancery,    to  compel  the 
lord  to  hold  a  court,  and  admit  him,  but  the  other  hath  no 
remedy  ^inft  the  mayor  but  an  aftion.     Here  is  no  injury  ^ 
to  the  plaintiff,  for  though  he  has  alleged  in  his  declaration, 
that  he  had  a  right  to  vote,  and  was  hindered  of  it  by  the  ' 
defendant,    yet  that  does  not  give  him  a  right,   unlefs  the  \ 
finding  thereof  by  the  jury  do  confer  fuch  right;   but  that  .- 
cannot  befo,  for  the  jury  cannot  judge  of  this  right  in  the  ; 
firft  inftancc,  becaufe  it  is  a  right  properly  determinable  in  '• 
parliament.     The  parliament  have  a  peculiar  right   to  ex-  f 
amine  the  due  eledlion  of  their  members,  which  is  to  deter- ; 
mine  whether  they  are  elefted  by  proper  eleftors,  fuch  as; 
have  a  right  to  elect ;    for  the   right  of  voting  is  the  great  \ 
difficulty  in  the  determination  of  the  due  eleftion,  and  be- '. 
Jongs  to  the  parliament  to  decide.     But  it  is  objected,  ad*  ' 
mitting  the  plaintiff  had  a  right  to  vote,  and  was  deprived 
of  it,  mall  he  have  no  remedy  ?    To  that  I  anfwer,  he  fliall 
have  a  remedy  in  proper  time,  but  the  plaintiff  here  comes  ; 
too  foon,  he  fliall  have  a  remedy  by  adlion  after  the  par- 
liament have  determined  that  he  had  a  right,  but  not  before. 
This  IS  not  fuch  a  right,  the  deprivation  whereof  will  make 
an  injury,    till   it  be  determined  in  parliament.     But   the 
plaintiff  has  a  proper  remedy  by  petition  to  the  parliament 
fetting  forth  his  cafe,  and  after  the  parliament  have  adjudged 
that  fie  had  a  right  of  voting,  he  fliall  have  an  aftion  at 
law  to  recover  damages,  when  his  right  is  fo  fixed  and  fet- 
dcd.    The  opinion  of  my  lord  Hobart  in  the  cafe  of  Sir 
William  Elvis  and  the  archbifliop  of  l^«?ri.  Hob.  317,  318. 
and  the  reafon  of  that  opinion  comes  very  near  to  the  pre- 
fcnt  cafe.  That  if  the  church  be  litigious,  and  two  clerks 
be  prcfcnted  to  the  ordinary,  and  h?  award  ^jurepatronatusy 
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A'^iiBT       to  enquire  which  patron  has  the  right,  and  the  inqueft  find 
^  ^  for  one,  and  ys%  the  ordinary  receive  the  clerk  of  the  other 

contrary  to  the  finding  of  the  jury,  in  that  cafe  if  the  othec 
patron  bring  his  quare  impedit  againft  the  tifurper  and  his  in- 
cumbent, not  naming  the  bifhop,  and  proires  his  title,  he 
may  aftei:wards  have  an  a<Slion  upon  the  cafe  againfl;  the  or- 
dinary, for  that  wilful  wrong  delay  and  trouble^  that  he 
hath  put  him  to ,  and  he  ihall  recover  cofts  and  damagts, 
not  in  refpe<ft  of  the  value  of  the  church  (for  there  are  no 
damages  for  that  by  the  common  law,  but  by  Weft^  2. 
13  Ed.  I,  Ji.  I.  c.  s*  /:  3-  but  for  the  other  refpeds  before 
nTentioned.  But  if  he  name  the  ordinary  in  the  quare  im- 
pedity  he  can  have  no  other  adlion  of  the  oafe ;  neither 
fhall  he  have  fuch  adlion  upon  the  cafe  before  be  hath  tried 
his  title  in  a  proper  a£^ion,  and  againft  the  proper  parties. 
So  that  in  that  cafe,  though  the  patron's  right,  being  found 
by  the  jury  onthc  jure  patronatusy  is  in  fome  meafure  deter- 
mined, yet  he^  fliall  not  maintain  an  action  upon  the  cafe 
againft  the  ordinary,  but  he  muft  firft  prove  his  title  in  a 
proper  manner  by  a  quan  impe4iu  and  thereby  prove  the  ordi- 
nary a  difturberv  and  after  that  he  may  bring  his  a(5tion  on 
the  cafe  ag-^inft  the  ordinary  for  his  damages.  Where  the 
partv  has  no  poffibility  of  fettling  his  right,  as  in  the  cafe 
of  sterling  and  Turner^  there  he  (hall  maintain  his  a^on  for 
the  difturbance  before  his  right  be  fettled ;  but  where  he  has 
V  a  proper  method,  as  in  our  cafe,  he  {hall  not  maintain  an 
}  action  till  his  right  be  determined ;  and  the  reafon  of  this 
i  difference  is  very  ftrong,  becaufe  of  the  inconveniencies  of 
;  contrary  determinations  upon  the  feveral  aftions,  or  of  the 
I  different  judgments  by  the  houfe  of  commons,  and  the 
judges  at  common  law:  for  the  houfe  may  be  of  opinion 
that  the  plaintiff  has  a  right  to  vote,  and  yet  the  judges  may 
be  of  opinion  upon  the  zQHon  that  he  hath  none,  and  give 
judg:menc  againft  him,  and  then  though  he  has  aright  be 
wlirhave  no  remedy  ;  et  e  converfo.  But  this  difference  of 
opinions  will  be  prevented  by  fuch  a  previous  application 
to  the  houfe  before  any  a£lion  brought.  Beftdes  in  this 
cafe,  here  is  not  a  damage  upon  which  this  a£lion  is 
maintainable ;  for  to  maintain  an  a£l!on  upon  the  cafe, 
there' muft  be  either  a  real  damage,  or  a  poffibility  of  a 
'real  damage,  and  not  merely  a  damage  in  opinion  or  confe- 
qucncc  of  law.  For  a  poffibility  oif  a  damage,  as  an  ac- 
tion upon  the  cafe  lies  for  the  owner  of  an  ancient  market, 
for  erecling  a  new  market  near  his ;  and  yet  perhaps  the 
cattle  that  come  to  the  old  market  might  not  be  fold,  and 
fo  no  toll  due ;  and  confequently  no  real  damage,  but  there 
is  a  poffibility  of  a  damage.  But  in  our  caie  there  is  no 
poffibility  of  a  damage.  It  is  laid  m  the  declaration,  that 
the  defendant  obftru<5ed  him  from,  giving  his  vote  ;  but 
that  is  too  genera],  without  fhewing  the  manner  how  he 
nbftrudted  him,  as  that  the  defendant  kept  him  out  of  the 
ufual   place,    where  the  votes  are  taken*     The  plaintliF 
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fliews  no  damage  in  his  court,  and  the  verdid  will  not  fup-    \  Asbbt 
ply  it,  for  the  platndiF  ought  always  to  allege  a  damage  ;  as    jL^  ^ 
in  an  a&ion  upon   the  cafe  brought  againft  the  leflce  hj    f^ 
him  in  the  rcverfion,  for  refufmg  to  permit  him  to  ent^  to 
view  w-afte,  it  would  not  be  fufficient  to  allege  thus  gene- 
rally, .that  the  defendants  obftru(Sted  him,  i^c.     It  is  laid 
here,  that  the  defendants  ipfum  the  plaintiff  ad  fuffragium 
fuum  dariohftruxerunt^  etpenitus  recufaveruht^  I  do  not  know 
what  that  means  in  this  cafe.     Indeed  it  is  a  fufiicient  de- 
fcription  of  si  dtfleifm  of  a  rent  feck,   but  if  the  plaihtiff 
gives  his  vote  for  a  candidate,  that  is  as  effectual  as  if  thB* 
officer  writ  it  down,  for  it  is  his  vote  by  the  giving  of  it, 
and  the  officer  cannot  hinder  him  of  it,  and  on  a  poll  it  will 
be  a  good  vote,  and  muft   be  allowed,  and  fo  thpre  is  no 
wrong  done  to  the  plaintiff ;  for  his  vote  was  a  good  vote 
notwithftanding  what  the  defendant  did.     Befides  the  plaintiff    . 
can  make  no  profit  of  his  vote ;   and  it  is  like  the  cafe  of 
a  fuart  impidiu  in  which  the  plaintiff  at  common  law  re- 
covered no  damages,  becaufe  we  oueht  not  to  fell  the  pre-* 
fentation,  and  (b  could  make  no  pront  of  it.     So  here,  for  | 
it  would  be  criminal  for  the  plaintiff  to  fell  his  vote.     Per*  '1 
haps  the  putting  the  plaintiff  to  trouble  and  charge,  to  ':■ 
maintain  and  vindicate  his  right  of  voting,  might  be  fuf-  ^' 
ficient  damage  to  maintain  an  a£lion  on  the  cafe ;   but  as 
our  cafe  is,  l  cannot  fee  that  the  plaintiff  hai  received  any 
damage.    Great  inconveniencies  do  attend  the  allowance 
of  this  a&ion,  as  my  brothers  have  faid ;    as  that  it  will 
occafion  multiplicity  of  anions,  and  for  that  reafon  it  is, 
that  the  law  gives  no  action  to  a  private  perfon  for  a  pub-  :' 
lick  nuiance,  for  ^re  is  a  remedy  by  indictment-  to  redrefs  i 
it.    So  here  the  plaintiff  has  a  remedy  in  parliament.     As 
to  die  cafe  of  IVeJibury  ^gam^Poweliy  Co.  Lit.  50.  a.  where 
the  inhabitants  of  Southwark  had  a  watering  place  for  their 
catde  by  cuftom,  which  was  flopped  up ;    there  any  inha- 
bitant might  have  an  a£Hon,  becaufe  there  was  no  other  re- 
medy by  prefcntment  or  the  like  :    but  if  it  had  been  a 
nuiance  prefentable,  no  (a)  adion  would  Jiave  lain.     So  in  («)  Vide  mte 
the  cafe  of  Sterling  and  Turner^  the  party  had  no  other  re-  ^{.^^^  '^ 
medy.    So  in .  the  crfe  of  Herring  and  Finch^  which  is   a  cited.    "" 
firong  cafe  ;  and  I  do  not  know  whether  an  aSion  will  lie 
ill  tha^  cafe,  for  refiifing  to  admit  his  voice  to  the  eleftion 
of  a  mayor ;    but  there  the  plaintiff  has  no  other  remedy, 
nor  other  way   to  (ettle  his  right.     If  we  (hould  adjudge, 
that  this  adion  lies,  it  will  be  dangerous  to  execute   any 
office  of  this  nature,  and  will  deter  men  from  undertaking 
publick  offices,  which  will  be  a  thing  of  ill  confequence.     1 
am  of  o{Hnion  upon  the  whole  matter,  that   after  a  deter- 
mination in  the    parliament  for   the  plaintiff's  right,    the 
trouble  and  charge'  of  vindicating  it  will  maintain  an  action, 
but  in  this  cafe  no  adion  lies>  and  therefore  the  judgment 
ought  to  be  arrefted. 

Holt 
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AsHBY  //o/f  chief  juftice.     The  fmgle  queftion  in  this  cafe  i^ 

w  '"  L  Whether,  if  a  free  burgefs  of  a  corporation,  who  has  an  un- 
doubted right  to  give  his  vote  in  the  eledion  of  a  burgefs  to 
ferve  in  parliament,  be  refufed  and  hindered  to  give  it  by 
the  officer,  if  an  a£^ion  on  the  cafe  will  lie  againft  fuch 
officer. 

I  am  of  opinion  that  judgment  ought  to  be  given  in  this 
cafe  for  the  plaintiff!  My  brothers  differ  from  me  in  (pi- 
nion ;  and  they  all  differ  from  one  another  in  the  reafons  of 
their  opinion ;  but  notwithftanding  their  opinion,  I  think 
the  plaintiff^  ought  to  recover,  and  that  this  adion  is  well 
maintainable,  and  ought  to  lie.  I  will  confider  their  rea« 
fons.  My  brother  GouU  thinks  no  adion  will  lie  againft 
the  defendant,  becaufe,  as  he  fays,  he  is  a  judge ;  my  bro- 
ther Powys  indeed  fays,  he  is  no  judge,  but  ^u^  a  judge; 
but  my  brother  Ptivell  is  of  opinion,  that  the  defendant  nei- 
ther is  a  judge,  nor  any  thing  like  a  judge,  and  that  is  true :  \/ 
for  the  defendant  is  only  an  officer  to  execute  die  precept, 
/.  e,  only  to  give  notice  to  the  eleSors  of  the  time  and  place 
of  elediion,  and  aflemble  them  together  in  order  to  eled, 
and  upon  the  concluflon  to  call  up  the  poll,  and  declare 
which  candidate  has  the  majority. 

But  to  proceed,  I  will  do  thefe  two  things :  Firft,  I  will 
maintain  that  the  plaintiff'has  a  right  and  privilege  to  give 
his  vote :  Secondly,  in  confequence  thereof,  that  if  he  be 
hindered  in  the  enjoyment  or  exercife  of  that  right,  the 
law  gives  him  an  a^ion  againfl  the  difturber,  and  that  this 
is  the  proper  aftion  given  by  the  law. 

I  did  not  at  firil  think  it  would  be  any  difficulty,  to  prove 
that  the  plaintiff  has  a  right  to  vote,  nor  ncceflary  to  main- 
tain it,  but  from  what  my  brothers  have  faid  in  their  argu- 
ments I  find  it  will  be  neceffary  to  prove  it.  It  is  not  to 
be  doubted,  but  that  the  commons  of  England  have  a  great 
and  confidcrabic  right  in  the  government,  and  a  fhare  in 
the  lc::^iftative,  without  whom  no  law  paflTes  ;  but  becaufe  of 
their  vi;ft  numbers  this  right  is  not  exercifeable  by  them  in 
their  proper  perfons,  and  therefore  by  the  conflitution  of 
England^-  it  has  been  dire&ed,  that  it  mould  be  exercifed  by 
rcprcfcntativcs,  chofen  by  and  out  of  themfelves,  who  have 
the  whole  right  of  all  the  commons  of  England  vefted  in 
them :  and  this  reprefentation  is  exercifed  in  three  different 
qualities,  cither  as  knights  of  (hires,  citizens  of  cities,  or 
burgcffes  of  boroughs ;  and  thefe  are  the  peHbns  qualified 
to  reprefcnt  all  the  commons  of  England.  The  eleftion  of 
knights  belongs  to  the  freeholders  of  the  counties,  and  it  is 
an  original  right  vefted  in  and  infeparable  from  the  free- 
hold, and  can  no  more  be  fevered  from  their  freehold,  than 
the  freehold  itfelf  can  be  taken  away.  Before  the  ftatute  of 
8  //.  6.  f.  7.  any  man  that  had  a  freehold,  though  never 
fo  fmall,  had  a  right  of  voting,  but  by  that  flatute  the  right 
of  election  is  confined  to  fuch  perfons  as  have  lands  or  tene- 
ments 
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meats  to*th^  yearly  value  of  forty  fliillings  at  leaft,  becaufc       Asmbt 
astheftatute  fays,  of  thle  tumults  and  diforders  which  hap-       >vhit». 
pened  at  ele£Hons,  by  the  exceffive  and  outrageous  number 
of  eledors  ;   but  ftill  the  right  of  eledion  is  as  an  original 
ri^t,  incident  to,  and  infeparable  from  the  freehold.     As 
fof  citizens  and  burgeffes,  they  depend  on  the  fame  right 
as  the  knights  of  fliircs,  and  differ  only  as  to  the  tenure,  but' 
the  right  and  manner  of  tiieir  election  is  on  the  fame  founda- 
tion.   Now  boroughs  are  of  two  forts  j    firft,   where  the 
dcdors  gave  their  voices  by  reafon  of  rheir  burgerihip  ;  or, 
fecondly,  by  reafon  of  their  being  members  of  the  corpo- 
ration.    Littleton^  in  his  chapter  of  tenure  in  burgage  162, 
C  L  108.  b.  109.  fays.  Tenure  in  burgage  is,  where  an 
ancient  borough  is,  of  the  which  the  king  is  lord,  of  whom 
the  tenants  hold  by  certain  rent,  and  it  is  but  a  tenure  in 
focage:    and  5^^.  164.  he  fays,  and  it  is  to  wit,  that  the 
ancient  towns  called  boroughs  be  the  moft  ancient  towns 
that  be  within  Engkmdy  and  are  called  boroughs,  becaufe 
of  them  come  the  burgeffes  to  parliament.     So  that  the 
tenure  of  burgage  is  from  the  antiquity,  and  their  tenure 
in  focage  is  the  reafon  of  their  eftate,  and  the  right  of  elec- 
tion is  annexed  to  tlieir  eftate.     So  that  it  is  part  of  the 
conftitution  of  Englandy   that  thefe  boroughs   (hall   ele^Sl 
members  to  ferve  in  parliament,  whether  they  be  boroughs 
corporate  or  not  corporate  ;    and  in  that  cafe  the  right  of 
eledion  is  a  privilege  annexed  to  the  burgage  land,  and  i«, 
as  I  may  properly  call  it,  a  real  privilege.     But  the  fecond 
fort  is,  where  a  corporation  is  created  by  charter,  or  by 
preferipdon,  and  the   members  of  the   corporation  as  fuch 
chufe  burgeffes  to  ferve  in  parliament.     The  firft  fort  have 
a  right  of  chufing  burgeffes  as  a  real  right,  but  here  in  this 
laft  cafe  it  is  a  perfonal  right,  and  not  a  real  one,  and  is 
exercifed  in  fuch  manner  as   the  charter  or  cuftom  pre- 
fcribes  \   and  the  inheritance  of  this  right,  or  the  right  of 
eledion  itfelf,  is  in  the  whole  body  politic,  but  the  exercife 
and  enjoyment  of  this  right  is  in  the  particular  members.  The  rjRiit  •£ 
And  when  this  right  of  eledion  is  granted  within  time  of  ^*|JJ^'"J^^"^; 
memory,  it  is  a  franchife  that  can  be  given  only  to  a  cor-  ment^an  not  ht 
poration,  as  is  refolved    by  all  the  judges  againfl:  my  lord  granted  at  thU 
Hobart^  in  Ae  cafe  of  Dungannon  in  IrelamL,  12  Co.  120,  ^^'^^'/^^^^^  ^*  * 
121.     That  if  the  king  grant  to  the  inhabitants  of  Iflingtony  ^'T°"^**^' 
to  be  a  free  borough >  and  that  the  burgeffes  of  the  fame 
town  may  ele£l  two  burgeffes  to  ferve  in  parliament,  that 
(a)  fuch  a  grant  of  fuch  privilege  to  burgeifcs  not  incorpo- 
rated is  void,  for  the  inhabitants  have  not  capacity  to  take 
an  inheritance.     Sec  Hob,  15.     The  principal  cafe  there 
was,  the  king  conftituted  the  town  of  Dungannon  to  be  a  h^^ 
borough,  and  that  the  inhabitants  thereof  fhall  be  a  body 
pdidc  and  corporate,    confifting  of  one  provoft,   twelve 
(«)  Vide  Co.  Litt.  3.  2. 

free 
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AsHBT       free  burgeffes,    and   commonalty ;    and  in  the  fame  nar^e 
WhTti.       "^^y  ^^^  *"^  ^^  ^^^^  '  ^^  ^"^^  ipji  praefati  praepojiti  et  Itberi 
burgenfes  burgi  prtifdini  et  fucceffhres  fui  in  perpetuum  habiont 
plenam  pote/iatem  ft  aufhoritatem  ellgendi^  mittendi^  et  retor-^ 
nandi  duos  djfcretos  et  idoneos  viros  ad  infervlendum  etattenden- 
dum  in  quolibet  parliamento^  in  diSlo  regno  nojiro  Hiberniae  in 
pojierum  ienendo^  and  fo  proceeds  ^ to  give  them  power  to 
•   treat,  and  give  voice  in  parliament,  as  other  burgefies  of 
any  other  ancient  borou^,  either  in  Ireland  or   England^ 
have  ufed  to  do.     And  upon  this  grant  it  was  adjudged,  by 
all  the  judges  of  England^  that  this  power  to  eleS  burgeffes 
Is  an  inheritance  of  which  the  provoft  and  burgcffes  were 
not  capable,  for  that  it  ought  to  be  vefted  in  the  intire  cor- 
paration,  7;/z.  v  provoft,   burgeiTes,  and    commonalty,    and 
that  therefore  the  law  in  this  cafe  did  veft  that  privilege  in 
the  whole  corporation  in  point  of  intereft,  though  the  exe- 
cution of  it  was  committed  to  fome  perfons,  members    of 
the   fame  corporation,     iz   Co.  120,  101.     Hob.    14,  15. 
As  to  the  manner  of  elediton,  every  borough  fubfifts  on  its 
own  foundation,  and  where  this   privilege  of  c]e£lion  is 
ufed  by  particular  perfons,  it  is  a  particular  right  vefted  in 
every  particular  man ;    for  if  we  confider  the  matter,   it 
will  appear,  that  the  particular  members  and  eledors,  their 
perfons,  their  eft^tes,  and  their  liberties,  are  concerned  in 
the  laws  that  are  made,  and  they  are  reprefented  as  particu- 
lar perfons,  and  not  quatenus  a  body  politic ;  therefore,  when 
their  particular  rights  and  properties  are  to  be  bound  ('which 
are  much  more  valuable  perhaps  than  thofe  of  the  corpora- 
tion) by  the  aft  of  the  reprefentative,   he  ought  to   reprc- 
fent  the  private  perfons.     And  this  is  evident  from  all  the 
writs,  which  were  anciently  iiTued  for  levying  the  wages  of 
the  knights  and  burgeiTes  that  ferved  in  parliament.     As  46 
The  wages  for     Edw.  3.  Rot.  Pari.  numb.  4.  in  dorfo.     For  when  wages 
co^radMare  *  ^^^^  P^^^  ^^  ^^  members,  they  were  not  affeffed  upon  the 
to  be  raifedout   corporation,  but  upon  the  commonalty  as  private  perfons, 
ofthcdtates  of  as  the  writ  fliews.  which 'indeed  is  direfted  to  the  (herifF,  or 
i^i'll!!!^*'*    to  the  mayor,  {ff r.  yet  the  command  is,  quod  de  communitate 
the  corporation,  comttatus^  cwttatiSy  vel  burgtj  habere  factat  mtlttibuSy  avtbus^ 
not  out  of  the      aut  burgenjibus^  lol.  pro  expenfts  Juis.      But  now,  if   the 
funST*^*^**        corporation  were  only  to  be  reprefented,  and  not  the  par- 
ticular members  of  it,  then  the  corporation  only  ought  to 
be  at  the  charge  ;    but  it  is  plain  that  the  particular  mem- 
bers are  at  the  charge.      And  this  is  no  new  thing,  "hut 
agreeable  to  reafon  and  the  rules  of  law,  that  a  firanchife 
fhould  be  vefted  in  the  corporation  aggregate,  and  yet  the 
benefit  of  it  to  redound  to  the  particular  members,  and  to 
be  emoyedby  them  in  their  private  capacity.     As  i§  the  cafe 
of  Ivaller  and    HaHger^    Mo.  832,  833.  where  the  king 
granted  to  the  mayor  and  citizens  of  London^  quod  nulla  pri~ 
fagia  Jint  foluta  tie  vinis  civium  et  liberorum  hominum  de  Lon^ 
^       don^  ^c.     And  there   it  was  refolved,  that  although    the 
grant  be  tQ  the  corporation)  yet  it  fliould  not  enure  to  the 

body 
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body  polf tic  of  the  city,  but  to  the  particular  pcrfons  of  the  Asubt 
corporation,  who  fhould  have  the  fruit  and  execution  of  ^  ^  "^ 
the  grant  for  their  private  wines,  and  it  (hould  not  extend 
to  the  wines  belohg'mg  to  the  body  politic  ;  and  fo  is  the 
conftant  experience  at  this  day.  So  in  the  cafe  of  Mellor 
V.  Spatemauy  1  Sound.  343.  where  the  corporation  of  D^rby 
daim  common  by  prefcription,  and  though  the  inheritance 
of  the  common  be  in  the  body  politic,  yet  the  particular 
members  enjoy  the  fruit  and  benefit  of  it,  and  put  in  their 
own  cattle  to  feed  on  the  common,  and  not  the  cattle  be- 
longing to  the  torppr:ktion ;  but  that  is  not  indeed  our 
cafe.  But  from  hence  it  appears  that  every  man,  that  is  to 
give  his  vote  on  the  eleftion  of  members  tq  ferve  in  parlia- 
ment, has  a  feveral  and  particular  right  in  his  private  ca- 
pacity, as  a  citizen  or  burgefs.  And  fiirely  it  cannot  be  faid, 
that  this  is  fo  confiderable  a  right,  as  to  apply  that  maxim 
to  it,  de  minimis  nen  curat  lex,  *h  right  that  a  man  has  to 
give  his  vote  at  the  eledion  of  a  perfon  to  reprefent  him  in 
parliament,  there  to  concur  to  the  making  of  Idws,  whidi 
are  to  bind  his  liberty  and  property,  is  a  mod  tranfcendant 
thing,  and  of  an  high  nature,  and  the  law  takes  notice  of  it 
as  fuch  in  divers  ftatutes  :  as  in  the  ftatute  ot  34  ^  35  H.  8. 
c.  13.  intitled  an  a£l  for  making^of  knights  and  burgeifes 
within  the  couiuy  and  city  of  U)efter  ^  where  in  the  pream- 
ble it  is  faid,  that  whereas  the  faid  cpunty  palatine  of  Chef^ 
ter  is  and  hath  been  always  hitherto  exempt,  excluded,  and 
feparated  out,  and  from  tne  king's  court,  by  reafon  whereof 
the  f:|id  inhabitants  have  hitherto  fuflained  manifold  diflie- 
rifons,  loflfes^  and  damages,  as  well  in  their  lands,  *goods, 
and  bodies,  as  in  the  goods,  civil,  and  politic  governance, 
and  maintenance  of  the  commonwealth  of  their  faid  coun- 
ty, JsTf.  ^o  that  the  opinion  of  the  parliament  is^  that  the 
want  of  this  privilege  occafions  great  lofs  and  damage.  And 
the  (ame  farther  appears  from  the  25  Car.  2.  r.  9.  an  a£l  to 
enable  die  county  palatine  of  Durham  to  fend  knights  and 
burgcfics  to  ferve  in  parliament,  whi&  recites,  whereas 
the  inhabitants  of  the  county  palatine  of  Durham  have  no^ 
hitherto  had  the  liberty  and  privilege  of  eledling  and  fend- 
ing  Ji|y  knights  and  burgefles  to  the  high  court  of  parlia- 
ment, lie.  The  right  of  voting  at  the  eleftion  of  burgefles  I 
is  a  dung  of  the  higheft  importance,  and  fo  great  a  piivi-  I 
lege,  that  it  is  a  great  injury  to  deprive  the  plaintiff  of  it.  I 
Tnefe  reaibns  have  fatisfied  me  as  to  the  iirft  point. 

2.  If  the  plaintiiF  has  a  right,  he;  muft  of  neceffity  have  | 
a  means  to  vindicate  and  maintain  it,  and  a  remedy  if  he  is  f 
Injured  in  the  exercife  or  enjoyment  of  it;  and  indeed  it  is  a  ' 
vain  thing  to  imagine  a  right  without  a  remedy  ;  (a)  want  (^)  ^'  ace.  6 
of  right  and  want  of  remedy  are  reciprocal.     A$  if  a  pur- ^^^^g"^*  ^*^ 
chafer  of  an  advowfpn   in  fee-fimple,    before  any  prefent\         *' 
ment,  fuffer  an  ufurpation,  and  fix  months  to  pafs,  without 
bringing  his  quare  imptdit^  he  ^)  has  loft  his  right  to  the  Tf  J  Scd  nunc 
adrowibn,  becaufe  he  has  loft  his  quart  impedit^  which  was  "^^^^  '^^^'  ^ 

his 
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Ash  IT      his  only  remedy ;    for  he  (a)  could  not  maintain  a  writ  of 
^  right  of  advowfbn;  and  though  he  afterwards  ufurp  and  die, 

and  the  advowfon  defcend  to  his  heir  ;    vet  (h)  the  heir  can- 
(fl)  Vide  H.  Bl.  not  be  remitted,  but  the  advowfon  is  loft  for  ever  \^nthout 
J.  Lin.  f.  514.    recovery.     6  Co.  50.     Where  a  man  has  but  one  remedv^o 
CcLitt,  293,a. ^j^g  at  his  fight,  if  he  lofes  thivt  he  lofcs  his  right.  (It 
(i)  Vide  6  Co.    ^Qyi  J  \qq]^  yej.y  ftrange,  when  the  comttions  of  England  arc 
fo  fond  of  their  right  of  fending  reprefentatives  to  parlia- 
ment, that  it  fliould  be  in  the  power  of  a  flier  iff,  or  other 
officer,  to  deprive  them  of  that  right,   and  yet  that  they 
fhould  have  no  remedy ;   it  is  a  thing  to  be  admired  at  by 
all  mankind. )  Suppofmg  then  that  the  plaintiff  had  a  right 
.      of  voting,  and  fo  it  appears  on  the  record,  and  the  dcfcnd- 
I     ant  has  excluded  him  from  it,  no  body  can  fay,  that  the  de- 
i     fendant  has  done  well  j    then  he  muft  have  done  ill,  for  he 
I     has  deprived   the  plaintiff  of  his  right ;  fo  that  the  plaintiff 
I      having  a  right  to  vote,  and  the  defendant  having  hindered 
him  of  it,  it  is   an  injury  to  the  plaintiff.     Where  anew 
a£l  of  parliament  is  made  for  the  benefit  of  the  fubjeS,  if  a 
man  be  hindered  from  the  enjoyment  of  it,  he  (hall  have  an 
aftion  againft  fuch  pcrfon  who  fo  obftrufted  him.     How  elfe 
comes  an  acSion  to  be  maintainable  by  the  party  on  the  fta- 
tute  of  2  Ric.  2.  de  fcandalis  magnatunh  12  Co.  134.  but  in 
confequence  of  law  ?  For  the  ftatute  was  made  for  the  prc- 
fervation  of  the  publfck  peace,  and  that  is  the  reafon  that  na 
writ  of  error  lies  in  the  exchequer  chamber  by  force  of  the 
ftatute  of  27  Eliz.  in  a.  judgment  in  the  king's  bench  on  an 
a£i;ion  defcandalisy  for  it  is  not  included  within  the  words  of 
the  ftatute  ;    for  though  the  ftatute  fays,  fuch  writ  Ihall  lie 
upon  judgments  in  actions  on  the  caie,  yet  it  does  not  ex- 
tend to  that  action,  although   it  ^be  an  adion  on  the  cafe, 
(0  Vide  I  Bl.     becaufe  (c)  it  is  an  action  of  a  far  higher  degree,    being 
Com.  88.  founded  fpecially  upon  a  ftatute,   i  Cro.  142.     If  then  when 

a  ftatute  gives  ajight,  the  party  Ihall  have  an  aftion  for  the 
infringement  of  it,  is  it  not  as  forcible  when  a  man  has  his 
right  by  the  common  lavy  ?  This  right  of  voting  is  a  right 
I  in  the  plaintiff  by  the  common  law,  and  confequently  he 
Iftiall  maintain  an  aftion  for  theobftruftion  of  it.  But  there 
wants  not  a  ftatute  too  in  this  cafe,  for  by  TVeJi.  i.  .*?£</.  i. 
€.  51  it  is  enacted,  that  foraf^iuch  as  elections  ougj^ti)  be 
free,  the  king  forbids,  upon  grievous  forfeiture,  that  any 
great  man,  or  other,  by  pow^r  of  arms,  or  by  malice  or 
menaces,  fhall  difturb  to  make  free  eledlion.  2  Injl.  i68, 
169.  And  this  ftatute,  as  my  lord  Coke  obferves,  is  only  an 
inforcement  of  the  common  law ;  and  if  the  parliament 
thought  the  freedom  of  ele<3:ions  to  be  a  matter  of  that  con- 
fequence, as  to  give  their  fan6tioa  to  it,  and  to  ena6l  that 
they  fliould  be  free  j  it  is  a  violation  of  that  ftatute,  to  dif- 
turb the  plaintiff  in  this  cafe  in  giving  his  vote  at  an  elec- 
tion, and  confequently  adlionable. 

And 
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And  I  am  of  opinion,  that  this  a6lion   on  the  cafe  Is  a  I    AtHiT 
proper  adioft,     My  brother  Powell  indeed  thinks,  thilt  an  |  ly.tTx. 
aSion  upon  the  cafe  is  not  maintainable,  becaufe  here  is  no  || 
hurt  or  damage  to  the  plaintiff ;  but  furely  every  injury  im-  || 
ports  a  damage,  though  it  does  not  coft  the  party  one  far- *| 
thii^,  and  it  is  impoffible  to  prove  the  contrary;    for  a  :« 
damage  is  not  merely  pecuniary,   but  an  injury  imports  a  i 
damage,  when  a  man  is  thereby  hindered  ot  his  right.     As  f 
in  an  adion  for  flanderous  words,  though  a  ma^^  does  not 
lofe  a  penny  by  reafou  of  the  fpeaking  them,  yet  he  fhall 
bve  an  a£Uon.     So  if  a  man  gives  another  a  cufF  on  the 
car,  though  it  coft  him  nothing,  no  not  fo  much  as  a  h'ttle 
£acbybny  yet  he  {hall  have  his  a£lion,  for  it  is  a  perfonal 
injury.    So  a  man  ihall  have  an  adion  againft  another  for 
riding  over  his  ground,  though  it  do  him  no  damage }  for 
it  is  an  invafion  of  his  property,  and  the  other  has  no  right 
to  come  there.     And  in  thefe  cufes  an  adlion  is  brpught  vi 
iiarmu    But  for   invafion  of  another's  franchife,  trefpafs 
viet  arms  does  not  lie,  but  an  aftion   of  trefpafs  on  the 
cafe ;  as  where  a  man  has  retorna  breviumy  he  fhall  have 
an  adion  againft  any  one  who  enters  and  invades  his  fran- 
chife, though  he  lofe  nothing  by  it.     So  here  in  the  princi- 
pal ofe,  the  plaintiff  is  oburuded  of  his  right,  and  fhall     v^ 
therefore  have   his  adion.     And  it  is  no  obje£lion  to  fay> 
that  it  will  occafion  multiplicity  of  adions  ;  for  if  men  wtll 
multiply  injuries,  a^lions  muft  be  multiplied  too ;  for  eve- 
ry man  that  is  injured  ought  to  have  his  recompcnce.     Sup- 
pofe  the  defendant  had  beat  forty  or  fifty  men,  tfie  damage 
done  to  each  one  is  peculiar  to  himfelf,  and  he  fhall  have 
hisaftlon.     So  if  many  perfons  receive  a  private  injury  by 
a  publick  nulance,  ^vtiy  one  fhall  have  his   aflion,  as  is 
^peed  in  fFilliam^s  cale,  5  Co.  73.  a.  and  JVeftbury  and 
PnueU^  C9.  Lit.  56.  a.  Indeed  where  many  men  are  oiFend* 
cd  bv  one  particular  a£l,  there  they  muft  proceed  by  way  of 
ifldiament,  and  not  of  a^ion  ;  for  in  tha;  cafe  die  law  will 
not  multiplyvadHons.     But  it  is  otherwife,  when  one  man 
only  is  offended  by  that  aA,  he  fhall  have  his  action ;  aS  if 
a  man  dig  a  pit  in  a  common,  every  commoner  (hall  have  an 
afiion  oti  the  cafe  per  quod  communiam  fuam  in  tarn  amplo 
mk  habere  non  potuit ;    for  every  commoner  has  a  feveral 
tight.    But  it  would  be  otherwife  if  a  man  dig  a  pit  in  a 
highway,  every  pafFenger  fhall  not  bring  his  aftion,  but  the 
[a)  party  ihall  be  punifhed  by  indi£lment ;  becaufe  the  in-  («)  Vide  ante 
jury  is  ^eral  and  common  to  all  that  pafs.     But  when  the  ^^' 
injury  is  particular  and  peculiar  to  every  man,  each  man 
Hull  have  his  a£lion.     In  the  cafe  of  Turner  againft  Stirling^ 
the  plaintiff  was  not  eleded,  he  could  not  give  in  evidence 
the  loCs  of  his  place  as  a  damage,  for  he  was  never  in  it ;  ' 

hut  die ^^  of  the  a£lion  is,  diat  the  plaintiff  having  a  right 
to  Saod  for  the  placei  and  it  being  difficult  to  determine 

V9t,n.  P  who 
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AsKBT       ^ho  had  the  majority,  he  had  therefore  a  right  to  demand  a 
WmT  e.       P.^"'  ^^  ^^^  defendant  by  denying  it  was  liable  to  an  ac- 
tion./if  publick  officers   will  infringe  mens  sfights,  they 
ought  to  pay  greater  damages  than  other  o^en,  to  deter  and 
hinder  other  officers  from  the  like  offences./   So  the  cafe  of 
Hunt2xA  Dowman.  2  Cro.  478*  where  ana^on  on  the  cafe 
is  brought  by  him  in  reveriion  againft  leffee  for  years,  for 
refufing  to4et  him  enter  into  the  houfe,  to  fee  whether  ahy 
waftc  was  committed.     In  that  cafe  the  a£lion  is  not  founds 
«ed  on  the  damage^  for  it  did  not  appear  that  any  wafte  was 
done,  but  becaufe  the  plaintiff  was  hindered  in  the  enjoy- 
ment of  his  right,  and  furely  no  other  reafon  for  die  adion 
can  be  fuppofed. 
__  • 

But  in  the  principal  czfe  my  brother  fays,  we  cannot 
judge  of  this  matter,  becaufe  it  is  a  parliamentary  thing. 
O  !  by  all  means  be  very  tender  of  that-  Befides  it  is  intri- 
cate,  and  there  may  •  De  contrariety  of  opinions.  But 
this  matter  can  never  come  in  queftion  in  parliament ;  for 
it  is  agreed  that  the  peffons  for  whom  the  plaintiff  voted 
were  elefted  ;  fo  that  the  aftion  is  brought  for  being  depriv- 
ed of  his  vote  :  and  if  it  were  carried  for  the  other  candi- 
dates againfl  whom  he  voted,  his  damage  would  be  lefs.f^To 
allow  this  a(^ion  will  make  publick  officers  more  careful  to 
obferve  the  conflitution  of  cities  and  boroughs,  and  not  to 
^  be  fo  partial  as  they  commonly  are  in  all  ele&ions,  which  is 
indeed  a  great  and  growing  mifchief,  and  tends  to  the  pre- 
judice of  the  peace  of  the  nation. )  But  theyfay^  that  this  is 
a  matter  out  of  our  jurifdidlion,  and  we  ought  not  to  inlarge 
it.  I  agree  we  ought  not  to  incroach  or  inlarge  our  jurif- 
di£lion;  by  fo  domg  we  ufurp  both  on  the  right  of  the 
queen  and  the  people :  but  fure  we  may  determine  on  a 
charter  granted  by  the  kinj^,  or  on  a  matter  of  cuflom  or 
prefcription,  when  it  comes  before  us  without  incroaching 
on  the  parliament.  And  if  it  be  a  matter  within  our  jurir- 
di<ftion,  we  are  bound  by  our  oaths  to  judge  of  it.  This 
is  a  matter  of  property  determinable  before  us.  Was  ever 
fuch  a  petition  heard  of  in  parliapient,  as  that  a  man  was 
hindred  of  giving  his  vote,  and  praying  them  to  give  him 
remedy  ?  The  parliament  undoubtedly  would  fay,  take  your 
remedy  at  law.  It  is  not  like  the  cafe  of  determining  the 
right  of  eleftion  between  the  candidates. 

My  brother  Powell  fays,  that  the  plaintifPs  right  of 
voting  ought  firft  to  have  been  determined  in  parliament, 
and  to  that  purpofe  cities  the  opinion  of  my  lord  Hohart 
318.  that  the  patron  may  bring  his  zSLxon  upon  the  cafe 
againfl  the  ordinary  after  a  Judgment  for  him  in  a  quart 
impedit^  but  not  before.  It  is  indeed  a  fine  opinion, 
but  I  do  not  know  whether  it  will  bear  debating,  and 
how  it  will  prove,  when  it  comes  to  be  handled.  ^For 
at  common  law  the  patron'  had  no  remedy  for  damages 

agaunft 
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gamftthcdiftuAcr,  but  the  ftatute  13  Ed.  \ft.  i.  c.  5./       AtM«T 
|.  gives  him  damages  ;  but  if  he  wiU  not  make  the  bifhop      -^^it^^ 
party  to  the  fuit,  he  has  loft  his  remedy  which  the  ftatute 
;ives  nim.    But  in  our  cafe  the  plaintiff  has  no  opportunity 
ohafc  remedy  elfewhere.     My  brother  Powys  has  cited  the 
ipinioa  of  Littleton  on  the  ftatiite  of  Aferton  that  no  action 
ay  upon  the  words,  Ji  panntes  conqUerantur^  becaufe  none 
lad  ever  been  brought,  yet  he  cannot  depend  upon  it.     In-* 
!ecd  diat  is  an  argument,  when  it  is  founded  upon  reafon, 
)ut  it  is  none,  when  it  is  againft  reafon.     But  I  wtil  con-^ 
ider  the  opinion.     Some  queftion  had  arofe  on  the  penning 
)f  that  ftatute  on  thofe  words,  Ji  parentis  eonqueranturj  ^Ck 
Riut  was  the  meaning  of  them,  wheth'^r  they  meant  a  com- 
plaint in  a  court  in  a  judicial  manner.     But  it  {a)  is  plain  («)  Vide liitii 
the  word  conqturantur^  mearts  only  Ji  parentes  btmefitentur^  ^  *•** 
that  is  only  a  complaint  in  pais^  and  not  in  a  court ;    for 
the  guarfian  in  foeage  (hall  enter  in  that  caie,    and  {hall 
have  a  fpecial   writ  de  eje^tene  cuftodiae  terrae  et  haeredis. 
But  this  fa]ring  has  no  great  force,  if  it  had  it  would  have 
been  deftru&ive  of  many  new  a£bions,  which  are  at  this 
day  held  to  be  good  law.     The  cafe  of  Hunt  and  Dowman 
before  mentioned  was  the  (irft  a£tion  of  that  nature,  but  it 
was  grounded  on  the  common  reaibn,  and  the  ancient  juf-* 
ticc  of  the  law.     So  the  cafe  of  Turner  and  Sterling.    Let 
us  confider  wherein  the  law  confifts,  and  we  (hall  find  it 
to  be,  not  in  particular  inftances  and  precedents,  but  on 
the  reafon  of  the  law,  and  ubi  eadem  ratia^  ibi  idem  jus.     This 
|>rivilegc  of  voting  docs  not  differ  from  any  other  franchife 
whatfoevcr.      If  Ae    houfe    of   Commons   do    determine 
thi$  matter,  it  is  not  that  they  have  an  original  right,  but 
is  incident  to  ele£Hons«     But  we  do  not  deny  them  their 
right  of  examining  ele£Hons,  but  we  muft  not  be  frightened 
when  a  matter  of  property  comes  before  us,  by  faying  it 
Wongs   to  the   parliament;,  we    muft  exert  the  queen's 

prifdiftion.     My  opinion  is  founded  on  the  law  of  England^ 

Tne  cafe  of  Afer#  and  Slue^  1  Fentr*  190.  238.  was  thefirft 
ptionof  that  nature,  but  the  novelty  of  it  was  no  objeftion 
pit.  So  the  cafe  of  Smith  and  Cra/haw^  1  Cro.  15.  fK 
*n^93.  that  an  a6lion  of  the  cafe  lay  for  falfely  and  mali- 
(Iy  indi<%ng  the  plaintiff  for  treafon,  though  the  objec- 
on^  were  ftrong  againft  it,  yet  it  way  adjudged,  that  if  the 
ofjcution  were  without  probable  cav^fe,  there  was  as 
Kich  reafon  the  a^on  fliould  be  maintained,  as  in  other 
ifes.  So  15  Car.  2.  G  B,  between  Bodily  and  Long^  it 
IL^  adjudged  by  Bridgman  chief  jnftice,  t^c.  that  an  adiiori 
liAecafe  lajr  for  a  riding,  whenever  the  plaintiff  and  his 
fc  fought,  for  it  was  a  fcandalous  and  reproachful  thing, 
in  the  calc  of  Herring  and  Finch^  i  Lev,  250.  no  body 
jplcd,  but  that  the  a^ion  well  lay,  for  the  plaintiff  was 
reby  deprived  of  his  right.  And  if  an  a£tion  is  main- 
Me  againft  an  officer  for  hindring  the  .plaintiff"  from 
P  a  voting 
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Ash  ST      voting  for  a  mayor  of  a  corporation,  who  cannot  bind  him 

^  ^  in  his  liberty  nor  eftatc,  to  fay,  that  yet  tfiis  a&ion  will  not 

lie  in  our  cafe>  for  hindering  the  plaintiff  to  vote  at  an 

*      elcdion  of  his  reprefentative  in  parliament^  is  inconfiftem^ 

Therefore  my  opinion  is,  that  the  plaintiff  ought  to  have 

\       judgntent. 

f#5  VkTc  1  Bro.       Friday  the  14th  of  January  ^703.  this  (a)  judgment  was 

jtA  Cat  45.    fcverfed  in  the  houfe  of  lords,  and  judgment  given  for  the 

plaintiff  by  fifty  lords  againft  fixteen.     Trtmr  chief  iufiice 

and  baron  Price  were  of  opinion  with  the  three  judges  of 

the  kine's  bench.     IVard  CL  B.  and  Bury  and  Smth  Uroos 

were  ol  opinion  with  the  lord  chief  juftice    H9by  Tratj 

dutitante^  NttviUmd  BUncmoi  abfent. 

{Notij  I  had  It  from  good  hands,  that  Traey  agreed 
clearly,  that  the  adion  lay,  but  was  doubtful  upon  the 
manner  of  laying  the  declaration.)   ' 

Upon  the  arguments  of  this  cafe  /f^ir  chief  juflice(ai(i, 
the  fdaintiff  has  a  particular  ri^ht  veiled  in  htm  to  vote.  Is 
It  not  then  a  wrong  and  afi  injury  t6  that  right,  to  refiife  to 
receive  his  vote  }  So  if  a  borough  has  a  right  of  conmion, 
and  the  freemen  are  hindered  from  enjoying  it  by  tndofuie 
or  the  like^  every  freeman  may  maintain  his  adion.  This 
adlion  is  brought  by  the  plaintiff  for  the  infiringement  of 
his  fi-anchife*  You  would  have  nothing  to  be  a  damage> 
but  what  is  pecuniary,  and  a  damage  to  property*  If  a 
man  has  retoma  hnvtuntj  although  no  fees  were  due  to  him 
at  common  law,  yet  if  the  (heriff  enters  within  bis  Uberty, 
and  executes  prdbefs  there,  it  is  an  invafion  of  his  francbiffyi 
and  he  may  bring  his  adion;  and  there  is  the  £une  reafooi 
in  this  cafe.  Although  this  matter  relates  to  the  parilv 
ment,  vet  it  is  an  injury  preoedaneous  to  the  parliament, 
my  lora  Hale  faid  in  the  cafe  of  Bemardiften  vetf.  Seame, 
Lev.  114,  ii6.  The  parliament  cannot  judge  of  this ' 
jury,  nor  give  damage  to  the  plaintiff  for  it:  they  ca 
make  him  a  recompence.  Let  all  people  come  in, 
vote  fairly ;  it  is  to  lupport  one  or  the  other  party,  to  di 
any  man's  vote.  By  my  confent  if  fuch  an  a&ion  comes  t 
be  tried  before  me,  I  will  dired  the  jury  to  make  him  pa 
well  for  it  s  it  is  denying  him  his  Engltjb  right,  and  if  thi 
action  be  not  allowed,  a  man  may  be  for  ever  deprived  c 
it  It  is  a  great  privilege  to  chufe  fuch  peribns,  as  are 
bind  a  man's  life  and  property  by  the  laws  diey  make^ 
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MR.  2^  prayed  t  mambrnus  to  reftore  the  clerk  of  the  I^<  1004, 
butchers'  company,  which  isra  company  by  char- 
ter. Htli  chief  jimice.  Such  mandamuses  have  been 
muted}  but  I  think  they  have  gone  too  far  in  thefe  cafes. 
I  am  of  opinion,  that  no  jnandamus  ought  to  be  granted  where 
^e  officer  may  have  an  affize,  therefore  hear  counfel  of  both 
iides. 
A  numJamus  was  afterwards  granted* 

Baker  verj^  Pierce. 

S.  C.  Salk.  69s.    Hoh  654*    6  Mod.  if. 

IN  an  a&ion  on  the  caib  for  words,  John  Baker  ftole  my  To  ehacgea 
box-wood,  and  I  will  prove  it.     After  a  verdift  for  the  J"*^^  ^^ 
plaintiff,  fe^eant  J)amall  moved  in  arreft  of  judgment,  l^iabic.  R.  mc. 
tfaatthofe  words  are  not  a^ionable,  for  they  Ihall  be  taken  2  Keb.  2<t. 
to  mean    wodd  growing    or   the   lik^    whereof  only   a  ^*^'*'^^?^* 
trc^fs  can  be  committed.    So  to  lay,  yoii  arc  a  tfiief,  and  SJdtimbertrew^ 
have  fiden  nay  timber,  or  my  apples,  or  ra^  hops,  is  not  perBrorfcrick. 
adionable.     For  where  words  may  import  either  a  felony,  H«  J* 
or  a  tre^pafs,  they  fhall  be  taken  in  the  mildeft  fenfe,  unlets 
there  be  other  words  to  determine  them  in  the  worft  fenfe.  * 

As  to  &y,  he  ftole  my  timber  out  of  m^  jrard,  or  my  hops 
inab^.     H^.  331.     Qtrk  verL  Gilbert.     Hutton  113. 
Hnhirt  v.  AngtlL    So  Hutton  38.    Idafon  v.  ^hon^on.  I 
charge  thee  with   felcmy  for  taking  Yorth  from  j.  U%        ' 
pocket,  and  I  will  prove  it;    th^  words  were  held  not  to  be 
adiooaUe^  becaufe  it  ihould  not  be  intended  to  mean  a  fe. 
lonyi  not  being  dire£Uy  affirmed.     [But  Hob  chief  juftice  Hole.  The 
and  the  court  denied  that  cafe  to  be  law,  for  the  taking  ^JJ^j'u^^^ 
out  of  a  man's  pocket    muft   be    intended    a  felonious  import  that  it  ^ 
taking.]      In   this    cafe    the    words    may   be   taken    to  was  a  fetoniout 
mean  box-wood  growing;    and  although    the  defendant **^J' ^' J- 
might  mean  them  in  die  worft  fenfe,  yet  the  intent  of  the 
ffxaker  ihall  not  make  the  words  actionable,  unlefs  the 
words  expreis  it  fufficiently.     Suppofe  the  defendant  had 
laid,  he  ftole  my  coppioe-wood. 

Mr.  Broderiek  for  the  plaintiff.     Thefe  words  are  a£lion-  ' 

able,  and  the  difference  is  founded  on  this  rule,  Arbor  dum 
crtfaty  Bgnum  cum  ^refcere  nefcii^  and  therefore  box^wood  in 
this  cafe  muft  be  intended  wood  cut  down,  whereof  a  felo^ 
cy  mav  be  committed.  Tlelv,  152.  Higgsv*  Aujtin.  Thou 
haft  ftolen  as  much  wood  and  timber  as  is  worth  twenty 
killings,  adjudged  actionable.  Noy  114.  Shorfs  cafe,  z 
RsU.  aBivn  70,  n,  47,  48.  Liffird  and  Stamp,  March^ 
211.  a  Crw.  i66.  Loe  and  Saunders  674.  Snnth  and 
IVard^    Hob.  77.    dote  and  Gilbert.  Stj^  9.    3  Cro.  471. 

The 
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Bax«b       The  words  in  this  cafe  according  to  common  parlance  im- 
p  *'  port  a  thing  of  which  felony  may  btf  committed,  and  there- 

f  izKcx,      ^^^^  ^^  prayed  judgment  for  the  plaintiff! 

;      //<?// chief  juft ice.     I  have  heard  ^«/^/«  juftice  lay,  he 
knew  no  rule  to  go  ty  in  anions  for  words. 

Gould  juftice.     So  faid  my  lord .  Hale ;    for  all  words 
ftand  on  a  difFerent  bottom. 

Holt  chief  juftice.    In  moft  cafes  where  fuch  words  as 
thefe  have  been  held  adkionable,  there  are  other  words  of 
an  ill  fenfe  to  explain  them.     As  I  charge  you  widi  felony, 
or  you  are  a  thief.     And  ftealers  of  coppice-wood  are  called 
in  common  parlance  ftealers  of  wood. 
'    Powell jui^ice*     No  action  will  lie  for  laying,  you  have 
ftole  my  coppice-wood,  for  that  muft  be  intended  growing; 
but  to  fay  generally  you  have  ftole  my  wood,  that  muft  be 
intended  wood  cut  down,  and  there  are  many  cafes  (bunded 
on  the  difference  in  that  verfc  cited  by  Mr.  or&dericJt. 
Holt  chief  juftice  agreed  the  difference. 
Powell  juftice.  '  To  fay  you  are  a  rfiief,   for  you  have 
ftolen,  or  you  are  a  thiet  and  have  ftole,  muft  mean  bodi 
the  fame.     And  though  it  was  formerly  held,  that  there  was 
(^  Vide  BvU.  5.  a  difference  between  them,  yet  (a)  of  late  it  has  been  taken 
otherwife;  for  for  qr  andsirt  explanatory,  and  mean  bodi 
|he  fame  thing. 

Holt  chief  juftice.  It  has  gone  both  wavs, 
Afterwards  the  court  gave  judgment  for  the  plaintiff, 
that  the  words  are.  a£bionable,  notvnthftanding  the  opinion 
in  2  Crtf.  1 66.  to  the  contrary.  And  Holt  laid.  Sure  the 
plaintiff  muft  have  judgment.  It  is  not  wordi  while  to  be 
very  learned  on  this  point,  but  where  words  tend  to  flander 
a  man,  and  take  away  his  reputation,  he  (hall  be  for  fup- 
porting  actions  for  tbem,  becaufe  it  tends  to  preferve  the 
^  peace.     I  remember  a  ftory  told  by  Mr.  juftice  Twifden^  of 

a  man  that  had  brought  an  a6lion  for  fcandalous  words 
fpoken  of  him,  and  upon  a  motion  in  arreft  of  judgment, 
the  judgment  was  arrcftcd  ;  and  the  plaintiff  bemg  \n 
^ourt  at  that  time  faid,  that  if  he  had  thought  he  Ihould 
not  have  recovered  in  his  adion,  he  would  have  cut  his 
throat.  Powell ]\x^\ct.  This  cafe  in  2  Cro.  166.  cited  by 
my  brother  Darnall^  is  fo  ;  but  the  later  books  are  con- 
trary, and  I  will  ftick  to  the  latter  authorities,  being 
grounded  on  fo  much  reafon.  Gould  juftice  faid,  that  in 
die  10  Car.  2,  Mich,  term,  it  was  adjudged,  that  thefe 
Wprds,  Thou  haft  ftole  my  wood,  were  adlionable* 
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Squire  and  Grevett. 

y  C  but  with  fome  iiicaitfi4eTable  difference.  Salk.  74.  Holt  Sx.  6  Mod.  3  }» 

A  Writ  of  error  up6n  a  judgment  given  in  the  king's  An  award  that 
bench^  in  an  aftion  of  debt  upon  a  bond  of  afbitra-  ^!£''°fu^j|^" 
don,  tbe  defendant  prays  oyer .  of  the  cqndition^  \vhich  was  peiv!ing"between 
to  perform  the  award,  bfc.  and  pleads,  that  the  arbitrators  the  parties 
made  no  award  :    the  plaintiff  replies  an  award  made  df  et  ^^"^^  "Sllh** 
fuper  proimjfis  whereby  the  arbitrators  did  award,  quod  omnts  dctciShwi  de- 
frofecuiie  in  aliquafeSfa  dependente  inter  partes  ceffaret^  etabinde  ftroys  the  right 
dettrminata  Jky  at  quod  di^us  Johannes  Grevett  folveret  diSio  f^vm^  and  is 
Jihanni  Squire  fummam   ill.  3/.   lid.  fuper  lO  diem  O^fo^y^'^^^^J^^ 
hris  tunc  proxime  fequentejUy  in  pleno  omnium  damnorum^et  de^ 
matukrumi   ac  etiam  quod  ipfe  idem  Johannes  Grevett  Juter 
Jiifum  10  diem  O&obris  adproprias  mifaset  cujlagia  fua  figiila-^  ^"  ^^^'^  ^^^  a 
Tttetdeliherant  di^o  Johanru  Squire  unam  gener^tem  relax  a-  ^a^uire  day 
ti§nem  omnium    a£iionumy    et.  eaufarum  a^ionisy  Ji^arumj  psiy  the  o^tr  sl 
clameorumj  et  d^mandorum  quorumcunque  a  princtpio  mundi  (""*  of  money 
^que  diQuM  lO  diem  O^obrisj  et  quod  didius  Johannes  Squire  ^^llidL^ls 
Juper  reaeptio/iem  Jiiom  di£taefuntmae   17I  31.  1 1^. /tf^^r^^  good,  R.  ace. 
fgillaret',  et  deliberaret  di^o  jobanni  Grevett  unam  generalem  3  Lev.  igg. 
rdaxationem  omnium  aSlionum^  et  caufarum  affionis^  fe&arum^ 
clanuorum^  et  demandorum  quorumcunque  a  principio  mundi  . 
ufque  diSum  lO  diem  O^obris^  -and  the  plaintiff  aligns  his 
breach:    the   defendant  rejoins  nul  tiel  agard\   and  iffue  S^peciaflyific 

dicrcon,  and  a  virdid  for  the  plaintiff,  and  judgment  in '""P^*  t<>  ^c^ 
*L  1  r\  •       r  •        !-•  _^        J  made  upon  the 

the  common  pleas.     Un  a  writ  of  error  in  this  court  and  premifci. 

the  general  errors  affigned,  Mr.  Parker  took  three  excep- 
tions to  the  award  :   nrft,  that  it  is  not  final,  for  it  is  not. 
awarded  that  all  actions  (hall  ceafe,  but  that  the  proiecution  and  is  of  Itfelf 
in  any  fuit  depending  between  the  parties  fhall  ceafe,  which  fuffidently  mu- 
gaesonly  to  the  fufpenilon  of  the  prefent  profecution,  and  'V?**^  ^^ 
not  to  the  ri^ht  of  a^ion ;    and  though  it  fhould  be  taken  to  BlAii'T^'com! 
extend  to  ftay  the  profecution  during  the  lives  of  the  parties  318.  Cro.  jnu 
themfelves,  yet  it  might  be  revived  again  by  their  executors.  447- 
Secondly,  that  the  17/.  y.  iid.   awarded  to  be  paid  by  jl^j^^jupj^a 
Grevett  to  §quir^  is  awarded  to  be  paid  upon  a  day  after  time  after  the 
the  award,   in  full  of  all  demands,   ^c.  whicl^  muft  in-  fubmiffion  is 
tend  aU  demands,   fcfr.   to  'that    day,    and  fb  the  award  ^J  ^fy^^^^^*^ 
too  large,  and  includes  more  time    than  the    fubmiflion.  the  parties  to 
3.  He  admitted,    that  the  releafe    to  be  given  by   Squire  give  releafes  up 
to  Grevett  would  be  good  as  to  the  time  of  the  fubmif-  J^ffubm'iffi^ 
fion,  and  void  for    all   the  ticpe   after  ;    but  in  (his  cafe  r.  ante  106.  * 
the  monev   is  awarded   to  be  ^\d  fuper  io  i^em   Otv^- And  fee  the 
iris  in  full  of  all  demands  to  that  day,  and  that  Squire  fuper  ^^^^^^ 

Manroe.  B.  R. 
T.  240.  2.  vide  Com.  Arbitrament.    £.  2.  )d  Ed.  vol.  i.  382.    Under  an  avrard  thattlic 
one  party  (hall  pay  the  other  a  fum  of  money,  and  that  he  (hall  en  the  receipt   of  it  give  th«' 
fotmer  a  general  ndeafe,  the  former  may  inflU  upon  fach  releafe  if  he  tenders  the  money,  tho*  thf 
odicrfi ill  not  receive  it.    An  offer  to  do  a  thing  is  f .  hr  equivalant  to  performance  that  it         ^ 
intitte  the  peribn  who  made  it  to  demand  whatever  he  was  to  have  upon  the  performance, 
ace.  1060,'  10649  and  vide  Doogl.  159,  659,    i  T*  R*  6^S. 

recep^ 
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S^umiK  recepttonem  inde^  5«fr-  fhould  give  a  rcleafe  ;  fo  that  the  tender 
Cii£VETT  ^^*"g  ^o  ^^  made  in  full  of  all  demands  to  a  time  after  the 
rubmiflion,  and  not  in  anv  other  manner,  Squire  is  not 
bound  to  receive  it  fo,  and  then  no  releafe  to  be  made  by 
him,  for  the  releafe  is  not  to  be  given  hut  fuper  ncepthnem^ 
and  the  receipt  is  a  condition  precedent  to  the  givine  the 
releafe;  and  if  the  tender  be  made  in  fatisfaftion  of  all  de- 
mands to  the  time  of  the  fubmiflion,  that  would  not  have  in- 
titled  Gr^vett  to  a  releafe,  and  ib  the  award  not  final. 

Pefigelly  for  the  defendant  in  error.     As  to  the  firft  excep- 
tion, he  infifted  that  the  award  was  good  and  final  5  for  it 
ihall  be  taken  according  to  the  ufual  conftru^on  in  cafes  of 
awards,  not  merely  as  a  fufpenfion  or  delay  of  the  profecu- 
tion,  but  in  extinguifhment  of  the  right  and  duty,    and 
then  no  profecution  can  be  carried  on  or  revived  by  me  exe- 
cutors.    That  flnce  an  award,  that  all  actions  mall  ceafe, 
is  agreed  to  be  final,  much  more  (hall  this ;   for  the  word 
proiecution  or  fuit  is  a  more  large  and  comprehenfive  word 
than  the  wbrd  a£lion  \    and  it  is  LittletofCs  text,  fe^,   504. 
C  L*  291.  that  a  releafe  of  all  fuits,  or  profecutionr,  which 
^    are  fynonymous,  will  difcharge  not  only  all  a&ions,  but  ail 
executions  too.     He  that  has  no  right  of  profecution  can 
•    have  no  right  of  adion,  for  uSio  eft  jus  profequemiin    He 
cited  feveral  cafes  tp  this  purpofe,  as  the  cafe  of  Ball  and 
An«w4rdthat     Hefcoitj  ^hich  was  adjudged  in  this  court  Pafcb.  11  fFilL  3. 
5«c^rnr  ihoiUd  where  the  award  was,   that  one  partv  fhould  pav  to  the 
Jpvc^cwher     ^^^  ^^o/.  at  i,  day  fubfequent,  and  that  he  fhould  give  the 
a  bond  for  the     Other  a  bond  for  payment  of  the  money  accordingly  within 
payment  oft      four  days,  and  that  all  profecutions  and  fuits  (hould  ceafe 
;"^^"^^J*'  tUl  feilure  of  performances   and  this  was  held  to  be  final, 
and  that  all  *      for  if  he  paid  the  money,  l^c,  the  award  was  abfolute,  and 
fuits  rhouid        the  cefllation  perpetual,  and  he  fhould  hot  take  advantage 
"^t^^J^^n^  of  his  own  non-jperformance.     So  the  cafe  of  Millward  and 
Ufumcicml/       Stokes^  i  Roll  Mr,  261.     i  Danv,   540.  fl  7.  the  award 
final  was  made  concerning   an  obligation  ;    in   which   one  was 

bound  to  the  other,  if  hat  the  obligee  fhould  not  profecute  or 
caufe  to  be  profecuted  any  fuit  agginfl  the  obligor  upon  the 
faid  obligation  y  it  was  adjudged  a  good  award,  and  final, 
and  that  thereby  the  duty  was  extinguifhed.  And  thcfe 
cafes  he  faid  were  ftronger  than  the  prcfent  cafe.  .  2  Mod. 
^T/t  228.  Strangford  v.  Greer,,  i  Lev.  58.  Knipe\  cafe, 
1  RolL  254.  «.  la  As  to  the  fecond  and  third  exceptions, 
|rie  firft  premifcd,  that  the  award  i^tis  made,,  and  fo  recited 
to  be,  purfuant  to  the  fubmiflion ;  that  it  was  averred  to 
be  made  de  et  fuper  pr-aemtjjis^  that  there  was  no  averment 
pf  any  matter  or  controverfies  arifcn  fince  the  fubmiffion 
Then  he  faid  the  fecond  exception  was  not  truly  fbted, 
for  the  words  are  general,  quod folvtret^  ^c.  fuper  10  O^o- 
bris  in  pleno  omnium  damnorum  et  denumdorum^  and  not  in 
pleni  omnium  demandorum  ufque  ad  di^um  diem  :  and  it  muft 
be  therefore  conftraed  to  mean  all  demands,  l^c,  to  the 
time  of  the  fubmijSion)  and  not  to  the  time  after,  die  tenth 

of 
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of  OMeri  and  therefore  the  arbitrators  (hall  never  be  fup-  S<lw«»» 
pofed  to  have  made  their  award  of  more  than  was  fubmitted  •  q^^^j^^^^ 
to  tfaem,  or  to  a  time  beyond  their  power,  viz.  after  the 
fubmiffion,  unlefs  it  be  (b  exprefsly  limited  in  the  award  i 
lor  they  (hall  not  be  intended  to  have  exceeded  their  autho- 
rity, nor  fuppofed  to  have  done  a  vain  and  a  void  thing. 
However,  if  it  were  expreiTed  to  be  paid  in  full  of  all  de- 
mands, bfc.  to  the  tenth  of  O^obe^^y  yet  it  would  be  good 
to  the  time  of  the  fubmiffion,  and  only  void,  fr0  tantOj  viz. 
the  time  after.  And  fince  Mr*  Parker  admitted,  that  the 
rdeafe  was  good  to  the  time  of  the  fubmiffion,  and  void  for 
die  time  after,  it  was  very  ftranee  and  particulsu*,  that  he 
ibouid  deny  diis  part  of  the  award  to  have  the  fame  opera- 
tion: for  me  power  is  equally  extenfive,  and  muft  be  ex- 
ceeded as  much  as  to  one  part  of  the  award  as  to  the  other, 
and  no  more;  and  therefore  a  (tf)  tender  in  full  of  all  de- ^^^  vide  ante 
mands  to  the  time  of  the  fubmiffi<Hi  would  be  a  good  per-  116  and  the 
formanceof  the  award,  and  the  otherparty  is  bound  tore- ^****'*"*^^'' 
ceireitasfuch.  Nor  indeed  can  it  be  tendered  in.  any 
odier  manner,  vi%.  in  full  of  all  demands,  tf  c.  to  the  tenth 
of  0&»bir^  becaufe  to  aU  the  time  beyond  the  fubmiffion  the  * 
award  is  void,  and  the  plaintiff  might  refufe  to  receive  it,  if 
it  had  bem  fo  tendered.  But  in  the  iirft  cafe  upon  a  ten- 
der he  ought  to  receive,  and  thereupon  he  ought  to  give 
the  releafe,  and  the  words  fuper  receptionem  do  not  amount  to 
a  condition  precedent,  and  make  the  releafe  depending 
upon  the  former  part  of  the  award,  which  is  void,  or  im- 
poiSble  to  be  done,  or  not  mutually  obligatory*  To  prove 
this  he  cited  thefe  cafe«,  i  Roll.  Abr,  260.  ^.  5.  Lewin  and 
Hills.  Allen  lb.  X  Sid.  154.  Rows  v.  Nun.  i  Sid.  252. 
Manning  and  Warring,  i  Lev.  132,  133.  Hopper  v. 
Hackett.  I  Roll.  Abr.  260.  n,  4.  Etnoke  and  Otwell.  % 
Mod.  169.  Adams  and  Adams,  i  Roll.  Abr.  260.  n.  i. 
254-  n.  12.  Popely  and  Popely.  260.  n.  2.  Frankly n  and 
Emljn.  244.  ».  ^3.  Alabajler  "Sixvd  Clifford.  Hut.  20.  2 
MU.  309.  Hill  and  Thorn.  1  Roll.  Abr.  256.  n.  \.  Goffe 
and  Browne^  Hob.  190.  But  admitting  the  award  to  be 
void  as  to  the  releafe,  yet  he  iniifted,  that  upon  the  other 
parts  which  were  diftindi  and  independant,  the  award  was 
mutual  and  final.  That  the  money  being  awarded  in  fatis- 
feftion,  gave  the  plaintiff  a  right  of  afltion,  and  might  be 
pleaded  in  bar  by  the  defendant  in  any  action  brought  by 
the  plaintiff  on  the  original  contraft.  And  to  that  purpofe 
he  cited  the  cafe  of  Kinnajlon  and  Jonesy  l  Roll.  Abr.  258, 
256.  n.  3.  6.     Allen  85.     Sty.  97.    as  this  cafe  in   point. 

1  Roll.  259.  n.  4,  5.  Ingram  and  IVebby  and  ^^r^r^r  and  Sayer^ 

2  Cro.  663.  2  Roll.  Rep.  192.  I  Roll.  Abr.  244.  n.  21,  22. 
Vahre  and  Tribb.  l  Roll.  Rep.  437.  2  Cro.  447, 448.  Lum^ 
lej2Xid  Hutton.  3  Cro.  861.  Goodman  and  Fountain.  And 
therefore  however  it  happened  as  to  the  releafe,  the  other 
parts  of  the  award  were  fufficient  without  it^  and  fo  he 
pnytd  diat  the  judgment  might  be  affijimed« 
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Holt  chief  jufticc.  The  firft  part  df  the  award,  that  all 
profecutions,  y r.  (hall  ceafe,  goes  to  the  caufc  of  adion, 
and  is  not  to  be  reftrained  on)y  to  the  profecution  then  de- 
pending. Where  a  man  has  but  one  remedy  to  come  at 
his  right,  a  (a)  releafe  of  that  remedy  is  a  difcharge  of  his 
right.  As  if  a  man  releafe  all  a£Hons,  he  releafes  aQ  caiifes 
of  a£k)on,  and  detennines  his  rizht*  So  if  a  man  releafes 
all  adions  now  depending,  he  releafes  the  right  of  aftion. 
So  if  the  plaintiff  after  the  darrein  c$ntinuance  releafe  die  ac- 
tion depending,  he  releafes  his  right  of  action.  And  if  a 
releafe.  fhall  have  that  operation,  why  (hall  not  an  award  ? 
The  words  here  are  not  only  quod profecutio  ceffarety  but  alfo 
etabinde  diterminata  ftty  which  implies  a  perpetual  ceflktion* 
Therefore  thefe  words  in  the  award  do  not  only  difcharge 
the  prefent  fuit,  but  alfo  the  right  of  adion,  becaufe  the 
plaintiff  has  no  other  remedy  but  by  adion,  and  then  the 
award  is  mutual  and  final  on  that  part  only  without  more. 

And  as  to  the  fecond  claufe  in  the  award,  furely  it. is  well, 
and  it  is  final,  for  the  money  is  awarded  in  fatisfiidion,  and 

'  though  it  (hould  be  taken  to  extend  to  a  time  after  the  fub- 
.  miffion,  (which  Oiall  not  be  intended)  yet  it  will  be  good, 
for  it  (hall  not  be  \inderftood  that  there  were  any  other 
caufes  of  a£tion  arifen  after  the  fubmifllon,  and  then  no  da- 
mage to  the  plaintiff,  though  he,  receive  it  in  fatisia6tion  to 
the  loth  of  OSiober.  If  there  had  been  any  new  contro- 
verfies,  the  defendant  (hould  have  fet  it  forth  in  his  plea, 

^  and  even  that  he  tendered  the  money  in  full  of  all  matters 
to  the  time  of  the  fubmi(Son. 


(h)  Vr^e  pod 

%o%i,  a  war 

a68,  293. 


As  to  the  hft  exception,  the  queilion  is,  if  the  words 
fuper  receptionem  do  not  imply  a  liberty  in  the  plaintiff,  to  re- 
fufe  the  money  when  tendered?  A  tender  and  reftifalhas 
been  formerly  held  no  performance  without  aftual  payment, 
as  in  the  cafe  of  Hunt  and  Craven.  But  it  has  been  ad- 
judged otherwife  fince.  But  admitting  the  award  void  as 
to  the  releafe,  yet  it  is  good  for  the  reft. 

PoweU]\xK\ce.  The  law  is  againft  Mr.  Parker  upon  all 
three  points,  though  if  {b)  the  award  be  good  upon  any 
one  of  the  three  points,  it  will  be  fufficient,  fincethey  are 
diftinft  and  independant  claufes.  The  firft  part  of  the 
award  muft  be  taken  to  refer  to  the  caufe  of  action,  and  not 
merely  to  mean  a  fufpenfion  of  the  adion,  but  to  determine 
it  for  ever ;  and  the  word  [depending]  is  only  to  defcribc 
the  nature  of  the  action,  and  does  not  import  that  the  caufe 
(hall  ftand  ftill  for  a  time.  The  next  part  of  the  award  as 
to  the  payment  is  mutual  and  final,  for  it  is  not  to  be  paid 
ipfull  of  all  demands  lo  the  loth  of  OSlober^  but  to  the  time 
of  the  fubmifUcjp,  and  (hall  oe  10  mtenaed.    Bdides,  if  it 
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did  extend  to  the  loth  of  O^ober^  it  would  yet  be  good  for      S^vimi 
the  time  to  the  fubmiffion,  and  void  for  all  the  time  after;    o»ivit«. 
ibr  it  is  a  thing  feverable  in  its  nature^     Then  as  to  the 
giving  the  r^hzikfuper  rtceptimem  of  Ue  money,  that  will  An  swuxl  tliat 
not  give  the  plaintiff  a  liberty  to  refufc  the  money,  for  he«>«p«yfl»*tt 
muft  accept  it,  and  when  pne  party  is  awarded  to  pay,  the  ^u^^^jJH^ 
odier  by  implication  is  alwvded  to  receive  it,  and  \  belieye  obUget  thtlatur 
it  has  been  fo  adjudged.  to  "cei^e  *t. 

Jftf/f  chief  juftice.  I  doubt  that,  whether  an  award  that 
one  (ball  pay,  implies  that  the  other  is  thereby  obliged  to 
receive, 

Upozt  which  Pingelly  cited  the  cafe  of  Linneny.  WilliariH 
finy  adjudged  according  to  Poweir%  opinion,  which  is  re* 
ported  I  Koli.  Ahr.  254,  255.  I  Danv.  531.  n.  i6.  and  the 
iame  is  agreed  2  Otq.  447.     LumUy  and  Huttan^ 

AiSr  chief  juftice.  The  award  to  pay  money  in  latis&c«» 
tion  is  pleaded  in  bar,  though  the  other  party  be  not  award**  ^\ 

cd  to  accept  it;  for  the  award  of  payment  of  money  vefts  a 
du^  in  the  party,  and  is  a  bar  in  debt,  or  treipafs,  or  a ffump* 
fa.    And  the  dd  books  are,  that  upon  a  parol  fubmiffion,  if 
any  collateral  matter  were  awarded  to  be  done,  other  than 
the  payment  of  money,  as  the  making  a  releafe,  or  the  like, 
no  aftion  lay  for  non-performance ;    yet  {a)  it  has  been  ^ ^j  y^i^  ^g^ 
otherwife  adjudged  fmce.     For  when  two  perfons  fubmit,  247,  248. 
Acy  aAuaUy  ^promife  to  perfoim  the  award,  and  an  a6lion  P^  »^Ho» 
lies  on  the  mutual  promifes.     An  award  only  to  pay  money 
in  &tisfa£lion  is  of  itfelf  final,  therefore  let  the  judgment  be 
affirmed,  fer  totam  curiam. 

G>rporatbn  of  Grampound's  Cafe. 

IF  a  number  of   people  affemble   together  in  a  lawful 
manner,  and  upon  a  lawful  occafion,  as  for  eleAing  a  H^ftJj. '^^V 
mayor,  (as  it  was  in  this  cafe)  or  the  like,  and  during  the 
affemUy  a  fudden  affray  happen  j  this  (h)  will  not  make  it  {h)  Ace  i. 
a  riot  ah  inith^  but  it  is  only  a-  common  affray.     But  if  a  Hawk.  c.  65* 
number  of  people  affemble  in  a  riotous  manner  to  do  an  '  **    . 
unlawful  aA,  and  a  perfon,  .who  was  upon  the  place  before 
upon  a  lawful  occafion,  and  not  privy  to  their  iirft  defign, 
oomes  and  joins  vnththem,  he  will  be  guilty  of  a  riot  equal- 
ly with  the  reft.     Wt  chief,  juflice  ,with  Paivell  juftic^ 
Kcmed  to  agree. 
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Phettlc  verf.  Wood. 

9.  C  6  Mod.  42.    Hdt6is.    SaDc  564,  659. 

In  an  zBaaa  on   JN    debt  againft  the  defendant  upon  a  reo^nizance  of 

rccogmlaoee  if  ^ 

it  is  ftate  t« 


TN    ____^ , , 

rccogmlanccif    J^  bail  in  the  common  ^^as,  the  plaintiff  counted,  that 


have  been  uken  ^'^  defendant  per  fcriptum  fuum  Migatorium  recdgnitum  in 
in  court,  and  curia  dominae  nginae  de  banco  coram  Thoma  Trevor  milite  ei 
upon  produatonyj^//j  ^uisy  i^c.  On  nul  tiil  record^  a  recogniiance  was  cer- 
LTb^tlken  ^^^^^  *"^  '^  appealed  to  be  taken  before  A&vi//jufticc  at 
before  a  judge     his  dumber,    and  for  this   variance  it  was  adjudged  fer 

at  chambers,      totam  curiam^  that  the  plaintiff  had  failed  of  his  record, 
the  variance  aa* 

Holt  chief  juftice.  It  is  not  the  iame  recogniiance,  for 
a  recognisance  taken  before  a  judge  at  his  chamber,  and  a 
recognifancc  taken  in  court  are  different,  therefore  you 
have  varied  in  the  defcriptioii  of  the  recoeniiance.  Indeed 
if  it  had  been  entered  as  originally  taken  m  court,  though 
taken  before  a  judge  in  his  chamber,  die  declaration  woiud 
have  been  well.  And  in  this  court  the  conrfe  is  to  enter 
them  always  as  taken  in  court,  and  a  recognifance  taken 
before  a  judge  of  this  court  upon  bail  is  not  obligatory  till  it 
be  entered  on  a  record,  becaufe  we  do  not  take  them  in  a 
fum  certain:  but  in  the  common  pleas  they  take  them  in  a 
^  fum  certain,  and  it  is  a  record  immediately  upon  die  cap- 
tion at  the  judge's  chamber,  and  binds  the  lands,  bfc.  be- 
fore it  be  hied  at  Wejimnjier\  and  nrfien  it  is  tiled,  it  is 
then  a  record  in  court.     And  zfcire facias^  or  an  adiqn  of 

W  Ace.  BL      ^jgjjt^  YMij  (a)  be  brought  on  fuch  recogniiance,  eidier  in 

^^  '  London^  where  it  was  ta3cen,.or  in  MtddUfixj  where  it  was 

filed,  according  to  the  relblution  in  the  cafe  of  HaU  and 
tying  fields  H^,  195.     But  on  a  recognifance  of  bail  taken 

It'  D.  ace.  BI.  in  this  court,  the  a^on  or  fcire  facias  muft  {h)  always  be 

76S.  brought  in  Middlefex. 

Powc/J  juHicc  of  the  fame  opinion  in  omnibus^  and  (aid^ 
RoUe  chief  juilice  was  of  the  fame  opinion  with  Hobart. 

Mr.  Raymond  vi2&  of  counfel  for  the  defendant. 

Mr.  Da  for  the  plaintiff  at  anothe  day  urged,  that  the 
prece«ients  in  the  commoA  pleas  are  all  as  this  count  is. 

Holt  chief  juilice.  If  thev  proceed  hand  over  head,  that 
is  nothing  to  us.  They  mall  not  fet  up  a  prefcripuon 
againft  law  upon  pretence  of  their  ufage.     Powell  agreed. 

See  thefe  entries.  Tbomp.  125.  2  Brownl,  176:  BrewnL 
LaU  Red.  209,  2Z0. 
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Clarkfon  verf.  Buffcy. 

rf  anaftion  of  debt  upon  a  bond,  the  defendant  pleaded  '^  !?'^  ^ 
in  bar  a  compofition.madc  with  his  creditors  according  S^^KeTccrtaia 
tothe  ftatute  %}i  9  W.  3.  r.  18.  to  which  the  plaintiff  de-  proviHonsm 
murrcA    And  Mr.  Acbtrfy  fdr  the  plaintiff  took  feveral  ex-  ftvour  of  per- 
ctprionstothcplca.  S^'t^cd, 

*tis  fuffidentfiDr 
•BOB  who  wwldsviidl  hiinl«]f  of  it  to  (hew  tluit  he  abfconded  before  the  maklo;  of  the  ad. 

I.  Exception.    The  plea  is,  that  he  abfconded  for  debt  DoA^in.  Piacit. 
fuch  a  day  before  the  msdcing  of  the  adl,  but  doei  not  fay,  Noinftniment 
that  he  abfconded  at  the  time  of  the  making  of  the  ad.  i*  k  dccd,"which 
Anddioughhe  mi^t  be  an  infolvent  perfon  before  theisnotdeUvered. 
making  of  Ac  ftatute,  yet  he  may  have  recovered,  and  be-  ^^"'  *"^ 
come  uJvent,  when  die  a£t  was  made.  ^ 

^i»/rchief  juftice.  This  is  a  plea  in  bar,  and  is  fufficient^ 
if  it  be  ^ood  to  a  common  iz\tent  \  and  in  this  cafe  it 
fliafl  be  intended,  that  the  defendant  continued  iniblvent  to 
the  time  of  the  making  the  ftatute ;  and  if  he  became 
ibJvent  after  the  time  alleged,  and  before  the  ftatute,  that 
ou^  to  come  on  the  plaintifPs  fide,  for  as  it  is  pleaded,  it 
is  within  the  words  of  the  a&,  vi%»  fuch  as  have  abfconded. 
?Mtfi/ juftice  agreed.  » 

2.  Exception.     The  defendant  has  pleaded  the  agreement  Jj^forc  an 
as  a  deed  under  fcal,  but  does  not  produce  it  in  court  by  a  5J!hichTftatute 
pnfert  in  curia^  as  he  ought.  direa$  to  be 

'  fubfcribed  and 

fea]ed  wiHnot  be  a  deed,  unlefs  the  wQt  dIreAa  it  to  be  delivered  alfo. 

Htk  diief  juftice.  The  ftatute  fays  an  agreement  fub* 
feribed  andlcaled,  ^c.  and  that  does  not  import  it  to  be  by 
deed,  for  it  may  be  under  (eal,  and  yet  no  deed,  ahd  there- 
fore a  prvftrt  is'  not  neceflary. 

Pfw^/nuftice.    It  is  not  required  by  the  ad,  nor  plead-  r.  ace.  ante 
cd,  to  be  delivered,  and  it  cannot  be  a  deed  without  delivery ;  7^ 
itmuft  be  fubfcribed  and  fealed  by  the  a£):,  but  fubfcription 
is  not  neceflary  to  a  deed. 

3.  Exception.  By  this  agreement  the  defendant  is  to  pay  No  inftniment 
-         ^  pound  at  a  day,  which  is  fix  months  ^ft^r^he  ^^^^*^*** 
making  •f  die  ftatute;  and  it   is  further  agreed,  that  upon  which ITinfcrior 
payment  thereof  the  creditors  ftudl  give  to  £e  defendant  ge*  in  nature  tb  a 
nml  rdeafes.     Now  this  agreement  cannot  be  within  the  ^^* 
meaning  of  the  aft  to  bind  the  non-fubfcribing  creditors,  if  a"aa*p/  ^ 
becaufe  it  obliges  them  to  give  releafes  for  debts,  which  parUamentau. 
may  have  accrued  to  them  fincc  the  aft,  and  it  will  be  un-  thorife*  a  certain 
rcaCmable  to  oblige  die  odier  creditors  to  releafe  diem.  S^^i^it^T* 

to  enter  into 
aaj  lyecment  they  may  think  right  for  aO  the  creditors,  an  agreement  that  he  ibaJI  pay  fo  much  in 
Ibe  ptud  at  a  future  dayy  aadtl|at  each  creditor  ihaU  then  gire  him  a  general  releafe  is  good. 

Holt 
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Claksiox  Holt  chief  j lattice.  This  agreement  muft  be  underAood 
ButiBT.  to  extend  only  to  debts  within  the  meaning  of  the  a^El  of 
parliament,  v/s.  to  debts  ^ue  before  the-  making  of  the 
ftatute,  and  the  agreement  of  two  thirds  of  the  creditors 
does  not  oblige  the  non-fubfcribintjr  creditors  with  refpe£t  to 
any  debt  contracted  after  the  making  the  ad ;  and  although 
the  fubfcribing  creditors  may  have  obliged  themfelv^  by 
this  agreement  to  give  releafes  of  all  msltters  to  a  day  after 
the  a£^,  yet  they  cannot  oblige  the.  reft  as  to  any  debt  ac» 
cruing  after.  Powell  juftice  agreed  a  releafe  of  all  debts, 
i^c,  to. the  time  of  the  zSt^  wiUbe  a  fufficient  performance 
of  this  agreement  by  the  non-fubfcribing  creditors,  within 
.     the  meaning  of  the  ftatute. 

Judgment  for  the  defendant  per  Mam  curiam  nifi^  i^c* 


The  Qpeen  verj.  HoQcins.  ' 

&.C.     6  Mod;     58. 


The  tdditioh  of  Tl  )f  R-  WtUlams  tnoved  to  quafh  an  indi6bnent  for  want 
ferramita  fuf-  JVX  ^f  ^"  addition-  The  defendant  was  indided  by  the 
**^*  w*  SJf *ft^"  name  of  J.  $.  fervant,  which  he  faid  is  not  a  good  addition 
hI^c.  s^S-C.  within  the  ftatute  i  H.  5.  c.  5.  But  per  Holt  chief  juftice, 
Kok4icont.  et  curiamj  it  is  a  good  addition,  for  it  is  certain.  He  would 
^r  *^ fiS-ft*  ^^^  taken  fome  exceptions  to  the  caption,  but  it  was  not 
mrnt^.  pi!  49,  allowed,  for  coming  in  of  this  term,  fuch  errors  are  amend-- 
2  init.  66S.  able  in  the  fame  term* 
Djer49.b.pL 

z  vide  Com.  Abatemeht-   F.  16.   ad  Ed.  yoI.  f  •  t>-  34i  j$«    No  objection  can  be  taken  to  the 
caption  of  an  mdidment  the  t^  it  comes  m.    Vide  ante  1 1 5« 

'    Taylor  verf.  Sc^. 

IN  ajhmpfit  on  feveral  prpmifes,  the  defendant  pleads^ 
qUod  ipfe  performavit  omnja  ex  parte fua  performanda^  and 
the  plaintiff  demurred  for  that  caufe.  Mx/Ward  for  the 
plaintiff  1  this  plea,  if  any  thing,  amounts  to  the  general 
ifTue.     And  it  viras.  adjudged  for  the  plaintiiF^/r  totam  curiam* 

Lord  Bridgewatcr  verf  Duke  of  Bolton. 

S.C.  3Salk.  31  j. 

A  mortgage  in  -irN  the  argument  this  term  of  the  cafe  between  lord 
i^^^e^^'n^t  a  1  Bridgewateri  and  the  duke  of  BoltoHj  ferjeant  Powys,  who 
total  revocation  argued  for  my  lord  Bridgewatery  faid^  it  had  been  adjudged 
ofthedcvife.  in  chancery,  and  is  now  become  a  fettled  rule,  that  if  a 
f  ^*^  in  The*  "^^"  fcifcd  in  fee  of  lands  miake  his  will  thereof,  and  devife 
notwtopl.  6.  the  fame  to  another  in  fee,  and  after  that  make  a  mortgage 
of  the  fame  lands  \t^  fee  to  a  third  perfon,  and  afterwards 
Vide  I.  P.Wtns.  die  without  having  paid  the  money  due  on  the  mortgage, 
Abr  6«6^.  ^^^  ^^^  mortgage  does  not  amount  to  a  total  revocation, 
I  Eq.  Abr.  407.  but  only  quod,  and  the  equity  of  redemption  fliall  go  to  the 
aVcm.495-  dcvifee.  And  Mr.  Cowper^  who  argued  on  the  odicr  fidcj 
T.:^''^.  agreed  it. 
in  Cane  Burr. 
i960,  »5X4«    I  Bro.  Cha.  CaC  a6x.    3  P.  Wins*  344.  Doug).  684« 
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Sir  Edward  Longue ville  wjj/'the  Inhabitants  of 
Thifllcworti* 

S.C.  Salk.  498.    Holt  5xS.    6  Mod.  27. 

IN  an  adion  on  the  ftatute  of  Wlntm  for  a  robbery  the  ^  defendant 
defendants  pleaded  in  abatement,     and  on   demurrer  a  cannot  have 
refponda  9uftir  was  awarded,   after  which  the  defendants  ^^^^^^^^^j^^"* 
pray  tf)r^r  of  the  writ,  and  accwdingly  fet   it  forth  in  their  hLs  pfeadedin 
plea,  and  pleaded  over  in  bar.     Mr«  Ward  moved  to  fet  it  abatement, 
afidc  for  tic  irregularity.     Mr.  Mountague :    The  writ  be-  Vide  Dougl. 
ing  returned  and  filed,  we  have  a  right  to  demand  oyer  of  yj^^' ^^^^^ 
itindieCune  term,  notwithftanding  the  award  of  zrefpondes  ham.    Bu^es 
9ufiir^  if  it  be  neceflary  for  us.     And  by  'the  original  writ  <«>  Ed.  p.  340. 
in  this  cafe  it  appears,  that  the  writ  was  not  fuedout  with*  *  ^'  ^*  '^^' 
in  twenty  days,  as  the  ftatute  39  Eli%.  {a)  requires,  and 
we  would  by  this  way  prevent  a  trial  and  further  charge. 

?w<//juftice.  When  a  defendant  prays  9yerof  die  writ 
it  IS  with  inteQt  to  take  advantage  of  fome  fault  in  the 
writ;  but  the  defendant  in  this  cafe  not  having  demanded 
cfw  of  the  writ  before  his  plea  in  abatement,  and'a  refpondes 
oujitr  awarded,  he  is  now  out  of  time  to  have  ^er^  which 
is  only  to  enable  him  to  pi  ead  in  abatement :  but  now  the 
(itfendant  here  is  to  plead  in  chief. 

/fo// chief  juflice.  A  variance  between  the  declaration 
and  the  original  may  be  afiigned  for  error,  and  although  the 
party  admit  it,  and  pafs  it  over  in  plea,  if  oyer  be  given  of 
tttt  writ,  it  will  appear ;  and  perhaps  in  that  cafe  the  de- 
fendant may  tidce  advantage  of  it  in  afreft  of  judgment,  and 
fo  prevent  the  court  from  giving  an  erroneous  judgment, 
and  thereby  avoid  the  trouble  and  charge  of  a  writ  of  error. 
And  upon  a  writ  of  error  after  fuch  oyer  had,  the  party  .  . 
may  affign  the  ^rror,  and  take  advantage  of  it,  without  a 
ceriiorariy  becaufe  it  appears  upon  the  record.  It  feems 
reafonable  to  allow  this  demand  of  oyer  inftht  fame  term, 
2nd  efpecialiy  when  the  matter  pleaded  is  not  dilatory. 

?Mc^/// juftice.  It  is  out  of  courfe,  therefore  they  ought 
to/bew  us  precedents  to  warrant  it. 

Hok  chief  juflice. .  If  the  defendants  infxft  upon  their  oyer 
they  mmfk  demand  it  on  record,  and  if  we  deny  to  give 
them  tyer^  when  they  ought  to  have  it,  the  denial  muft  be 
entered,  and  they  may  take  advantage  of  'it  on  a  writ  of 
etror.  The  queftion  is  whedier  the  refpondes  oujier  awarded 
on  die  plea  in  abatement  be  not  an  ejioppel  to  the  defendant 
to  demand  oyer.  But  on  the  award  thereof  we  do  not  ad- 
judge, fuod ireve praedUfum bonumet fufficiens  eft  in  lege^  but 

(«)  It  (ecms  there  ought  to  be  an  oath  that  it  was  not  made  within,  or  as 
*e  ftitnie  %i  £2iz.  ace    Nat$  S9tbe  ift  Edi  tioih 

quod 


970  Trinity  Term  2  Annas  reginas. 

LoMcwiviLL*  auod  placitum  of  the  defendant  minus  fufficiens  in  legt  exiftit 

THirTLE-     ^^'^  **  *^^^  like  pleading  a  new  plea  in  ahgitetnent,  which 

woATH.      ^^1  Aot  be  received*  but  here  the  writ  b^ng  in  court, 

they  ma)r  demand  oyer  of  the  writ   in  the  fame  term  with 

the  plea  in  abatement,  though  they  cannot  in  a  iiibfequent 

term. 

P^fc/f/Zjuftioe.     The  demanding  and  having  oyer  is  to 
'  enable  a  man  to  plead  fomewhat. 

Holt  chief  juftice.  No,  it  is  to  make  the  diing  appear 
on  record,  that  fo  the  party  may  take  advantage  of  any  er- 
ror therein :  and  if  there  be  a  fault  in  the  writ,  the,  defend- 
ant may  take  advantage  of  it,  although  he  plead  any  other 
matter ;  but  it  will  a  good  exception  in  arreft  or  judg- 
ment, and  fave  the  party  the  trouble  of  bringing  a  writ  of 
error.  In  this  court  the  party  may  demand  oyer  of  a  deed 
after  imparlance,  though  it  is  not  allowed  in  the  common 
pleas,  if  the  plaintiff  contefts  the  giving  oyer^  he  muft 
ftrike  out  the  plea,  and  demur,  or  counter-plead  the  oyer. 
The  granting  oyer  will  do  the  plaintiff  no  harm,  for  the 
giving  oyer  where  it  ought  not  to  be  allowed,  is  no  error, 

f«;  Vide  ante    nor  (a)  afEgnable  by  the  defendant,  being  in  his  advantage ; 

*®»  594*  but  the  denial  of  it,  where  it  ought  to  be  allowed,  is  error, 

quod  Powell  concejpt.     We  will  confider  of  it. 

Afterwards  at  another  day  Holt  chief  juftice,  faid,  we  are 
all  of  opinion,  that  oyer  ought  not  to  be  given  in  diis  caie. 
I  was  indeed  of  opinion,  that  it  ought  to  have  been  granted, 
being  in  the  fame  term,  for  the  r«ifons  I  mentioned,  but  I 
am  now  fatisfied,  that  it  ought  not;  for  the  true  re^n 
wlw  oyer  of  the  writ  is  given  to  tfie  defendant,  is  for  die 
defendant  to  demur  for  matter  which  goes  to  the  whole  ori- 
ginal, or  to  plead  in  abatement  for  fqme  matter  contained 
in  the  writ,  which  makes  it  ill ;  as  that  it  varies  from  the 
count,  or  from  the  regifter,  as  appears  Co,  Intr.  320.  But 
when  the  defendant  has  pleaded  in  abatement^  he  has  no- 
thing more  to  do  with  the  writ.  The  matter  which  ftuck 
with  me  was,  that  the  defendant  ought  to  have  oyer^  that  fo 
he  might  move  in  arreft  of  judgment  upon  the  infuffictency 
of  the  writ  appearing  oh  record  as  a  default  \  but  it  is  only 
moved  as  amicus  curia  to  inform  the  court,  and  (o  prevent 
them  from  giving  an  erroneous  Judgment.  Powell  agreed. 
The  law  has  prefcribed  and  fettled  the  order  of  pleadmg, 
(h)  Ace.  Co.  which  the  party  is  to  purfue,  w'z.  to  the  (b)  jurifdiftion  of  the 
Litu  303, 1.  court,  to  the  difability  of  the  perfon,  to  the  coftnt,  to  the 
writ,  and  laftly,  to  the  ^  action.  Now  in  this  cafe  you 
have  already  pl«uled  in  abatement,  and  might  have  taken 
benefit  of  the  oyer  then,  but  you  cannot  pray  oyer  in  order 
to  plead  in  bar ;  for  you  have  done  with  the  writ,  and  you 
cannot  plead  two  dilatories,  but  muft  n6w  plead  to  the 
adlion.    But  oyer  was  never  given  after  a  refpondes  oufier 

awarded. 
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awarded,  to  enable  the  party  to  plead  in  chief:  to  allow  this  Lokgusvills 
courfe  would  be  to  invert  the  order  of  pleading.  '      ,  ^.^j. 

Let  the pyerhe  ftruck  out  of  the  plea,  per  totam  curiam.         worth. 

Rcgina  verf,  Dixon. 

S.  C.  3  Salk.  78. 

THE    defendant  was  indifted   for  fellirtg   goods,     af- Acertioraritore- 
firming  them   to  be  worth  fo  much,  whereas  in  truth  ^l  *"!,"!?!?■ 
,  o       .  ,  rj       TT  Mill  "^*nt,  will  not 

they  were  not,  tn  dectptionem^  cTr.    Upon  not  guilty  pleaded  remove  a  ccnvia- 
the  defendant  was  convi<5ied,  and  now  the  record  was  re-  tion  upon  that 
moved  bv  a  certiorari^  and  Adr.  Broderick  moved  to  quafli  it,  q^^""**  ^' 
as  not  being  an  offence  indiftable. 

ftiSfchidrjuftice.     Why  do  you  remove  it  after  a  trial  ?  on  a  cmiorari 
But  pu  have  given  the  party  no  day  here  in  court,  as  you  to  remove  a  con- 
ought  upon  the  return  of  a  certiorari   to  remove  an  indift-  yi^jon  upon  an 
ment  after  convidlion.     Upon  reading  the  certiorari^  it  ap-  day  muftbe  given 
peared  to  be  only  tor  removing  the  record  of  the  indif^ment  to  the  party  for 
'  which  Hoit  kid  was  not  fufHcient  to  remove  the  convidion ;  *"*  appearance  in 
for  if  the  defendant  fue  out  a  certiorari  to  remove  an  in- Mod.\j 
didment,  and  ftays  till  he  is  convidled  before  he  delivQfs  it, 
he  has  loft  the  benefit  of  it. 

Berwick  verf.  Andrews.  i„tr.  Pafch.  * 

Ann  B.  R.  Rot, 
S.C.    6  Mod.  125.    Salk.  314.  Holt  314.  ^4- 

rJ  debt  by  an  executor,    Jetting  forth,  that  his  teftator  One  cxecutw 
had  recovered  a  judgment  againft  the  defendant,  as  ad- may  bring 
miniftrator  of  J.  S.  and  fuggeftlng,  that  the  defendant  had  othCT^'^fftS' 
committed  a  devaftavit  in  the  life  of  the  plaintifPs  teflatoi",  a  devaftavit  in 
fo  that  neither  the  tcftator  nor  the  plaintiff  could  have  exe-  the  life  of  hi^ 
cutiont)f  the  faid  judgment,  per  quod  aaio  accrevit  to   the  ^^^f^^^"* 
plaintiff.    Judgment  herein  was  given  againft  the  defend- iCTcdby^the^^' 
dant  in  the  common  pleas  by  default,  and  thereupon  a  writ  teftator  againft 
of  error  was  brought.     Mr.  King  for  the  plaintiff  in  error  !jl®**!f'^'^^""^ 
infilled,  that  the  executor  cannot  maintain  this  aftion  for  a  miniftradon.  B. 
wafte  done  in  the  life  of  his  teftator ;  for  the  executor  ought  13.  ad  Ed.  vol. 
to  make  himfelf  a  party  to  the  original  judgment  by  a  judg-  '•  P-  Mi»  Moi^^ 
rocnton  zfcire  facias  brought  by  himfelf  againft  this  admi-  ^  ^* 
niftrator,  before  he  can  maintain  an  aflion  of  debt  upon  a 
fuggeftion  of  a  devajiavit  in  his  own  time.     This  method  of 
proceeding  by  a6Hon  of  debt  is  a  late  praSice,  and  the  firft 
judgment  was  obtained  with  difficulty,  vi%,  the  cafe  of  Wheat- 
^7  againft  Lane.  I  Saund.iib,  1  Lev.  255.  which  was  an  ac,^ 
tion  brought  by  the  party  himfelf,  who  obtained  a  judgment 
^nft  the  executors  \    and  therefore    for   the  objections 
Vot.n.  d  urged 
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BtxwTCK     urged  in  that  cafe  it  has  been  fince  refolvcd,  that  aSions  ef 
Andrkws.    ^^^^  nature  fhall  not  be  carried  farther  than  that  refolution  : 
as  in  the  cafe  of  Ent.  v.  Withers^  i  Ventris  315?  321.    2 
Lev.  209.      5   Keble  735,    825.    where  it   was  adjudged, 
that  fuch  an  action  would  not  lie  againft  an  executor  upon 
a  bond  of  the  teftator,  before  anyjudgmcnt  recovered  againft 
Koiftloncan     the  executor.     And  fo  it  was  refolved  in  this  court,  PafcL 
a^^T^cxe-    II  ^/''  3-  b^^tween  Crcfiy  znA  Gemng.     Where  an  action 
cutor  fuggcfting  of  debt  fuggefting  a  devaftavit  was  brought  upon  a  judgment 
idrvaftavit        recovered  againft  the  inteftate,  before  any  judgment  reco- 
*udgiiKnrh*8-     Vered  againft  the  adminiftrator  himfelfj  and  upon  a  demur- 
been  recovered    rer  it  was   refblved,    that  the  action  was  not  maintainable, 
^ainft  the  ea^c-   But  the  prefent  action  is  to  carry  it  ftrther  than  any  of  thofe 
AdttdniftraSn"*  ^^^^^ »  ^^^  ^'^^   ^^  judgment  was  recovered  by  the  jplain- 
B.  15, 2d.  Ed.     tifPs  teftator,  and- the  wafte  is  fuggefted  to  be  done  in  his 
^.  I.  p.  243.     time.     Now  this  wafte  is  a  perfonal  wrong  done  to  the 
teftator,  whereas  the  foundation  of  the  action  is,  that  the 
party  himfelf,     who  brings  the  actiony   is  intitled  to  the 
^ftate  of  the  teftator  by  matter  of  record,  and  fo  the  wafte  by 
the  executor  is  a  wrong  to  him.  But  here  the  plaintiff  has  no 
title  to  an  execution,  till  he  obtain  an  award  of  it  on  ^jciu 
fqclasy  fo  that  the  wafting  before  he  had  a  right  to  fue  exe- 
cution can  be  no  injury  to  him,  and  confequently  he  can 
havQ.no  action,  and  he  has  founded  his  action  on  no  other 
damage,  but  that  by  the  wafting  he  could  not  obtain  (atif- 
fiiftion  of  the  faid  judgment  bv  fulng  execution.     This  ac- 
tion is  againft  a  rale  of  law:  A£iio  perfmalis  moritur  cum  per- 
fona.  No  aftion  lay  at  the  common  law  againft  the  executor 
of  an  executor'  for  a  devaflavit  of  the  firft  executor  upon  the 
reafon  of  that  rule.     But  it  was  given  by  the   ftatute  of 
U)  \o  CMTi  2.    ^f^^^^^^  ^'  (^)  ^^^  ^^  ftatute  does  not  extend  to  this,  (o 
c.  7.  t  2.      '   that  by  confequencc  this   action   is  not  maintainable,  not 
being  helped  by  that  or  any  other  z&  of  parliament. 

Mr,  MoUntague  for  the  defendant  in  error  urged,  that  this 
aSion  would  lie.  The  fame  objeftion,  that  it  vf^s  aSfio  per- 
fonalisy  was  made  in  the  cafe  of  Wheatley  verf.  L^ne.  i 
Sound.  216.  1  Sid.  397.  and  there  fully  anfwered;  for 
though  the  aftion  arifes  from  a  tort^  yet  this  to't  vefts  an 
intereft  in  the  party.  As  in  cafes  of  fubtractioi  of  tithes 
(h)  z&  3  Edw.  oa  the  ftatute  of  Edward  6.  (b)  and  of  an  efcape  out  of 
^c- 13-  execution,  where  the  executor  for  that  reafon  fhall  main- 

tain an  aftion  of  debt  for  the  fubtraftion  or  efcape  in  the 
time  of  his  teftator.  This  action  goes  no  farther  than  the 
tormcr  cafes.  The  cafe  of  Cory  verf,  Thynne,  '2  Sid.  102. 
is  this  cafe  in  point;  forthe  plaintiff  there  was  executor  to 
him  that  had  obtained  the  judgment. 

Ho/t  chief  jufticc.  But  the  executor  in  that  cafe  had  re- 
covered a  judgment  in  his  own  name,  on  zfcire  facias  on 
the  principal  judgments 
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Mountague.     The  tort  vefts  a  debt  in  the  party  wronged,     Bi»wick 
and  then  it  furvives  to  the  executor,  as  on  the  ftatute  of     A««t.«r« 
Edward  6.      And  the.  lame  objedtions,   as  are  made  now, 
were  made  in  the  cafe  of  Wheatley  and  Lane^  and  there 
over-ruled  by  the  judges,  fo  that  this  cafe  in  effe£l  is  al- 
ready determined. 

noit  chief  juftice.     Surely  this  adion  will  well  lie,  and 
as  well  for  the  executor,  as  for  the  teftator  himfelf.     And 
indeed  it  is  the  fame  thing;     for  this  aAion  is  brought 
againft  the  fame  perfon  againft  whom  the  recovery  was  had, 
and  by  that  recovery  auks  were  admitted,  and  then  the  de- 
fendant has  wafted.     You  agree  this  a£bion  might  be  main- 
tained by  the  teftator  himfelf,  but  you  fay,   it  will  not  go 
to  his  executor,  becaufe  it  is  a  perfonal  wrong,  which  dies 
with  him.     But  is  not  a  mere  perfonal  injury.     This  a<3ion 
is  founded  on  the    fame    reafon  as  an  adlion  of  debt  by 
the  executor  for  an  efcape  out  of  execution  in  the  time 
of  the  teftator.     It  is  true  no  aftion  lay  againft  the  execu- 
tor of  an  executor  for  the  wafte  of  the  firft  executor  before 
the  ftatute,  becaufe  it  was  only  a  wrong  committed  by  the 
executor.     And  fo  no  a£tion  lies  againft  an  executor  for  an  Koadi6nIi«s 
efcape  out  of  execution  in  the  time  of  his  teftator,  for  it  was  againft  an  exe- 
a  wrong  done  by  another  perfon,  for  which  he  fliall  not  cuwr  foran  ef- 
anfwer,  nor  fhall  his  eftate  be  liable.     An  executor  may  "'hii'^teftator!* 
(tf)  maintain  an  aftion  on  the  cafe  at  the  .common  ]a\^  for  vidt  Com.  Ad- 
an  efcape  out  of  execution  in  the  time  of  the  teftator,  but  miniftration.  B. 
not  [h)  for  an  efcape  on  mefne  procefs.     So  an  (c )  executor  |fp.*ij. '  ^^ 
of  a  parfbn  ftiall  have  an  action  of  debt  on  the  ftatute  of  * 
Edvo.  6.  for  fubtraftion  of  tithes  in  the  time  of , the  teftator. 
Thefe  are  injuries  to  the  teftator's  right,  and  within  the 
equity  of  the  ftatute  of  Edw.  3.  (d)  de  hnis  afportatisinvita 
ufiattris.     So  an  aftion  on  the  cafe  for  an  efcape  in  the  time 
^  the  teftator,  a  quare  impedit  for  a  difturbance  in  the 
life  of  the  teftator,  are  given  to  the  executor  by  the  equity 
of  that  ftatute.     In  the  cafe  of  Crojby  and  Geering  there  was 
no  judgment  againft  the  adminiftrator,    and  fo  it  did  not 
appear,  that  he  had  affetSj  and  it  wasljkc  the  cafe  of  Ent 
againft  IFithers, 

Powell  jn&ice.  This  aSion  ftiall  not  be  carried  farther 
to  charge  the  defendant,  without  a  judgment  firft  recovered 
againft  himfelf.  And  my  lord  Hale  was  of  that  opinion  : 
he  was  of   counfel  with  the  plaintiff"  in    the  cafe  of  Cory 

rft  Thynruy  and  told  me,  he  liad  judgment  for  his 
:  beyond  his  cxpeftation;  but  now  that  aaion  is  fettled. 
This  is  not  a  perfonal  wrong,  which  lies  not  againft  an 
executor;  as  an  a<5lion  for  an  efcape  In  the  life-time   of 

(tf)  Vide  ante  41.  Com.  AdnunUVration^  B.  13.  ad  £d.  vol.  i.  p.  241.  {b)  D. 
ace  4  Mod,  404.  Vide  Com.  Adminlftration,  B.  1 3.  2d  Ed.  vo).  i*.  241  •  {c) 
R.  ace.  Cm.  Blue.  207.    Vide  Com.  AdmiaillratioD,  B.  13.    id  £d.    vol.  u 
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Berwick  rf)f  teftatOT  Hcs  not  againft  an  executor.  But  the  ffatnte 
AMDMxyirt.  ^^  Edw.  3.  is  a  remedial  law,  which  has  always  been 
taken  by  equity,  wherever  there  is  a  matter  of  property  in 
queftion,  it  is  brought  within  the  ftatute.  So  here,  the 
trftator  had  a  right  in  the  ajfets  in  the  defendant's  hands, 
and  the  executor  was  intitled  to  that  right  by  zfcirefaciasy 
and  this  is  within  the  reafon  of  goods  taken,  &c.  It  was 
once  a  queftionr  whether  an  executor  could  maintain  an 
affkmpjit  upon  a  contrail  with  the  teftator,.  becaufe  it  is 
founded  upon  z  breach  of  promiie;  but  it  was  agreed,  that 
he  might,  becaufe  it  was  a  wrone*  to  the  teftator's  property 
and  eftate,  and  an  intereit  in  the  teftator.  >^ 

PoweU]\iK\CQ  agreed. 

Gould]\x^\Ct  af  reed»    Here  is  z  debt  arifing  ex  deUSio^ 

Holt  chief  juftice.      Upon  this  judgment  this  executor 

(m)V]A9%  Ricfi,  ^ght  have  fucd  a  (a)fciri  facias^  as  executor,  and  upon  that 

Pn€ticelnB.K.z  fieri  faeiasj  and  might  have  had  a  devmftavit  returned 

^3»  thereupon,   and  upon  that  a  general  judgment;  now  this 

zG&on  is  brought  in  lieu  of  that  proceeding,  and  that  is  the 

reafon  of  this  aa:ion  on  fuggeftibn  of  a  devaftaviu 

But  then  an  exception  was  taken  by  Mr.  King  to  the 
declaration,  and  upon  that  it  was  adjourned*  (Vide  6 
Mod.  1 16.) 

Monckton  verf.  Pafhley  &  alios. 

S.  C.  Salk.  633.    Hult  698.  faftLt  incorrea^  6.  Mod.  38* 

IN  trefpafs  de  e9  quod  the  defendants,  i  Septembrisy,  prime 
Annacy^c,  vietarmisj  £rfr.  claafum  of  the  plaintiff,  apud 
Mted'may  be'  ^^'  fi'^g^^'^t  et  iniroverunty  et  herbamfuam  ad  valentiam  1 0/. 
bid  with  a  coir^  ibidem  nupef  crefcentem^  tedibusfuis  ambulando  concukaverunt  et 
tinuando.  Vide  cmfumpferunt'f  et  aliam  herbamfuam  ad  valentiam  aliarum  loA 
M^the  books'  ibidem  Jimliter  nuper  crefcentem^  cum  quibujdam  averiisy  viz, 
there  cited.  Wf .  depajii  fuerunty  coneulcaveruntj  et  eonfuwpferunt  f  and  lays 
Therribre  hont^feveral  other  trefpaffes  upon  the  fame  place)  ac  liberam  war- 
^rfiTconiii^^  ^'^^'^^  ^^  theplaintifFi  apud^  He.  adtunc  fregerunty  et  intra- 
vertmty  et  in  eodemfine  licentia  et  voluntateipfim  the  plainti/F 
adtunc  venati fuerunty  et  ducentos  lepores  pretii  10/.  adtunc  et 
ibidem  occiderunty  eeperunty  et  afportaverunt^  tranfgrejjion. 
praediSl,  quoad  herbae  praedictae  pedibus  ambulando  concul- 
cationem  et  confumptionenij  ac  aliae  herbae  praedictae 
cam  averiis  praedictts  concuUationem  et  confumptionem^  ae  in 
libera  warrenna  pt aedi eta  Jine  licentia  of  the  plaintiff  v/ntf- 
tionem  praedictam^  a  praedicto  pritno  die  Settembrisy  anno 
primo  fupradiciOy    ufque  diem  exhibitionis  bujus  billacy  viz. 

vigefimwn 
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vi^efittvm  diem  Ocfobrisj  eedem  anno^  diverjis  diebus  et  vtcihus   Mohcktow 
^ntimandoj  l^c.     To  tthis'  declaration  the  defendants  plead*-  ^ 

cd  not  guilty.     But  the  jury  found  for  the  plaintiiF.     And       ^•*'''**^ 
now  Mr.  Salktld  moved  m  arreft  of  judgment,   that  the 
<mtinuando  is  laid  of  a  matter,  which  does  not  lie  in  con- 
tinuance, ViTi,  quod  venatimem  in  libera  warrenna  of  the 
plaintiff,  for  every  day's  hunting  is  a  feveral  hunting.     He 
faid,   that  it  appeared  fi'om  the  hooks  that  a  trefpafs  with 
csntinuando  does  not  lie  where  the  a6l  terminates  in  itfelf,  and 
tan  be  but  once  executed :   as  a  trefpafs  quare  eqvunifimm 
occidtt  continuando  is  ill ;  becaufe  it  is  not  an  a£l,  which  can 
be  alleged  in  cootihuance.     So  a  trefpafs  for  breaking  his 
fence,  or  proftrating  his  houfe,  lies  not  with  a  continuandom 
^  Roll  Abr.  315.  ^.  41.  3  Hen,  6.  Tranf.  19.     So  a  trefpafs 
fer  catting  down  his  trees  continuando  is  ill,  as  was  held  i a 
this  court  in  Eafter  term,  between  Brooks  and  Bijhop.    Ante 
823.    {vide  21  Hen.  6.  43  )  for  in  thefe  cafes  the  aft  can- 
not be  repeated.     He  farther  infifled  on  this  difference^ 
tbt  where  the  iirft  trefpais  is  without  an  oujier^  there  all 
the  fubfequent  afts  are  frefh  trefpafTes ;  but  where  by  the 
firft  trefpafs  there  is  an  oujler^  there  the  fubfequent  afts  are  .^j- 
not  diftinft  trefpafTes,  but  a  continuance  of  the  (lift.     And  ^htre  there  it 
Aerefore  a  rcleafe  of  the  firfl  trefpa/s  will  drfcharge  all  the  an  ouftcrina 
fubfequent  afts  in  this  cafe,  but  in  the  former  cafe  it  will  ^^P*^**  ""* 
not,  becaufe  every  day's  entry  is  a  frefh  trefpafs :  aslTf/v.      "^"^^ 
126.    Thorp  and  SiriSfland.     i  BrmunL  223.     3  Cro,  182. 
And  with  this  difTerence  muft  the  opinion  of  Fitz,  N,  B. 
91  CI  be  underflood,  where  he  fays,   that  a  trefpafs  of  his 
houfe  or  clofe  proflrated  may  be  alleged  with  continuance, 
or  elfe  die  books  are  not  rcconcileable.     26  Hen,  7.  2.  3. 
/.  7.  but  an  aftual  oujler  mufl  be  intended. 

Hoit  chief  juflice.  Why  (hall  not  an  aftual  ou^^r  be  in- 
tended in  this  cafe  ? 

SalieU.  I  will  (hew  why  it  cannot  In  the  cafe  of 
Hojkins  and  yennings^  2  Roll,  549.  ».  5.  it  is  refolved,  that  a 
trefpsds  quare  fucci£tet  ajportavit  10  arbor es  continuando^  cfc^ 
is  ill.  So  the  cafe  of  Ltchfordznd  Elliotj  as  it  is  reported  i 
Sid,  224-  249.  trefpafs  for  throwing  logs  on  the  plaintifPs 
clofe  continuando  is  ill,  and  there  judgment  was  given  for 
the  (JaintifF,  becaufe  the  dedaration  was,  that  the  dekti" 
dantsjecerunt^e  logs  inflead  of  Jahterunty  which  word  was 
held  infenfible  as  to  that  purpofe,  and  fo  no  damages  given 
for  it.  Fide  I  Lev.  210,  211,  ^ir//^rand  Hedges,  i  Sid. 
319.  In  the  cafe  at  bar,  though  the  continuance  be  im- 
poffiUe,  yet  damages  mufl  be  intended  to  be  given  for  it  by 
^^  ju>79  becaufe  it  is  exprefsly  alleged  to  be  continued,  and 
fo  diie  intendment  of  the  court  is  excluded,  viz.  that  the 
jary  gave  no  dattia^s  for  the  continuance,  by  the  {hewing 
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MoMCKTOK    of  the  party ;  neither  can  the  court  intend,  that  there  was 
p     ^  an  a^ual  eujiery  becaufe  it  is  alleged,  that  he  entered  and 

hunted  fuch  a  day  and  fuch  a  day. 

Mr.  Mountague  for  the  plaintiff  urge^,  that  the  continue 
ando  is  proper,  and  fo  is  the  conftant  form.  He  cited 
Gcero  de  Natura  Deorum^  and  Terence^  continiumdofotionem^ 
for  the  propriety  of  the  word.  Here  arc  feveral  defen- 
dants, fo  that  one  might  reft  while  the  others  hunted.  In 
this  cafe  if  the  continuando  be  poffible,  then  it  will  be  good 
after  verdifti  and  if  it  be  repugnant  and  impoffible,  then 
it  (hall  be  intended,  that  the  jury  ^ave  no  damages  for  it. 
So  is  the  cafe  of  Lichford  verf,  Elliot^  I  Sid*  224,  249.  i 
Lev.  220,  211.  and  Sutler  znd  Hedges^  i  Sid,  319.  I  Lev. 
210,  211.  And  to  the  fame  purpofe  was  the  refolution  of 
this  court  laft  Eajfer  term,  in  the  cafe  of  Brook  and  Bi/hop, 
ante  823. 

Upon  the  firft  ftirring  of  this  cafe  Holt  chief  jufticc  (aid, 
I  fee  no  reafon,  why  a  man  may  not  allege  an  entry  and 
hunting  on  fuch  a  day,  continuando  venaiionfm  praedi^fam  eii^ 
verjis  diebus  et  vicibus  till  fuch  a  day:  the  defendant  hunts 
one  day  and  the  next,  and  it  is  not  one  a£l,  which  conti- 
nues from  one  day  to  another,  nor  the  fame  trefpafs.  That 
cafe  in  Teh,  is  ngt  law,  the  refolution  was  in  favour  of  the 
judgment.  For  if  the  trefpafs  be  brought  conttnuando^  EjPr. 
and  the  defendant  anfwers  to  the  original  trefpafs;  but  not 
to  the  continuance,  if  the  firft  a£t  and  the  continuance  were 
the  fame  trefpafs,  then  the  continuance  would  be  anfwered 
by  the  anfwer  to  the  original  trefpafs ;  but  it  is  not  (b,  for 
the  continuance  muft  be  dire£Uy  and  pofitively  anfwered, 
becaufe  the  continuance  is  a  trefpafs.  There  is  a  difference 
between  a  continuando  of  a  repeated  a£l  of  the  fame  nature 
as  Kere,  and  a  continuando  of  cutting  down  wood,  becaufe 
that  is  impoffible.  For  if  a  man  cut  any  quantity  of  wood 
one  day,  he  cannot  cut  the  fame  quantity  again  the  next 
day.  In  the  cafe  of  Butler  and  Hedges  the  continuando  ap- 
peared to  be  void  and  infenfible  upon  the  face  of  the  declara- 
iqt\i  and  therefore  it  (hall  be  intended  no  damages    were 

f;iven  for  it ;  for  the  exception,  that  it  is  not  a  matter  that 
ies  in  continuance,  ought  to  be  taken  on  the  trial. 
And  in  fuch  cafe  the  plaintiff  ou^ht. not  to  be  allowed  to  give 
in  evidence  more  than  one  day's  cutting  of  wood  or  the 
like.  Trefpafs  was  brought  for  taking  oyfters  continuando^ 
which  cannot  be,  and  judgment  wa3  arretted. 

Powell  juftice.     A  continuands  is  not  to  be  fuppo(bd   to 

/  mean  a  continuance  without  any  intermiiEon,  for  that  would 

deftroy  all  continuandqs^  for  cattle  cannot  eat  always.     The 

ia)  R.acc.  ante  [a)  cutting  of  trees  cannot  be  laid  with  a  continuando.     Nor 

f  53«  would  it  lie  here  continuando  the  hunting  and  killing  ten  hares. 

So 
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So  no  contiHuando  for  carrying  away  fifty  loads  cf   corn>.    Mo«<kton 
Therefore  in  thofc  cafes  the  {)laintiff  [a)  ought  to  lay  the  ^  ^^ 

faft  to  be  done  between  fuch  a  day  and  fuch  a  day ;  for  clfe 
you  (i)  can  have  but  the  4>enefit  of  one  trefpafs,  ^d  can  re- 
cover damagiC^  only  for  one  day's  carryings  6fr.  where  the 
thing  does  not  lie  in  continuance.  Why  cannot  hunting 
i)e  continued  as  well  as  depafturing  ? 

ffi/f  chief  juft ice.     As  to  the  cafe  of  an  entry  with  ou/lery  In  trefpaft  for  a 
it  may  be  fet  forth  fpecially  in  the  count,  or  «ot ;  with  a  'f^Jlj^  *? 
£9ntimtambj  or  diverts  diebus  et  vict bus  hctweesi  fuch  a  ^y^^tnii^az  the 
and  fuch  a  day;  but  then  you  muft  prove  that  the  |daintiiF defendant ouftcd 
re-entered  before  the  adion  brought,   or  elfe  you  cannot  *>'™'  he  cannot 
affign  the  mean   trefpafs.      (^od/uit  concejfum  per  Powett)  SKa  S^^s 
for  by  Ac  oujitr  the  defendant  has  got  the  plaintiff's  pof-  after  the  oufter 
fcffion,  and   he  carmot  be  a  trefpaffer  to  the  plaintiff;  but  without  proving 
irfien  the  plaintiff  re-enters,  the  poflcffion  is  in  him  ab  initio,  tCT«L*  '^'^" 
and  he  fliali  have  ihc  mtfne  profits. 

Pmutll  juftice..  Fttzh^rbert  fays,  that  cutting  of  grafs 
may  be  Lud  with  a  continuandffy  and  yet  a  man  cannot  cut 
always. 

Afterwards,  v/s.  the  laft  day  of  the  tenn,  the  court  gave 
judgment  for  the  plaintiff.  And  Holt  chief  juftice  faid, 
that  hunting  might  be  laid  with  a  continuando  as  well  as  con- 
fuming  and  fpoiling  the  plaintiff^s  grafs. 

P«tv// juftice.  Itwasfoadjud^d  lately  in  the  common 
pleas. 

Hoh,  Cutting  a  quantity  of  wood  cannot  be  with  a  con-^ 
Unuandoy  but  it  ought  to  be  laid,  that  diverjis  diebus  et  vicr-- 
bus  between  fuch  a  day  and  fuch  a  day,  ^c.  But  in  this 
cik  it  may  be  well  alledged  continuando^  and  need  not  be 
l^diverfif  diebus  et  vicihtSj  bfc  It  is  but  a  fmall  treifpafs^ 
which  may  be  continued. 

Powell,     When  you  lay  a  continuando  of  a  thing  that  does 
flot  lie  in  continuance,  you  can  only  give  in  evidence  a 
trefpafs  on  one  day,  and  ,can  recover  damages  for  no  more : 
"which  HoU  agreed. 
M  !>•  KC*  »te  240, 824.  Comb.  427.    {h)  D.  ace.  ante  240.  Comb.  427. 

Wyatt  qui  tarn  verf.  Eyland. 

IN  an  aftion  on  the  ftatute  of  ufury  the  memorandum  was  vide  1  Wiir 
general  of  the  firft  day  of  the  term,  but  bail  was  not  put  78.  str.  5*83. 
in  till  the  middle  of  the  term ;  and  the  court  gave  leave  to 
the  plaintiff  to  enter  up  a  fpecial  memorandum'^  for  the 
defendant  is  not  in  court  till  bail  filed.  And  this  is  only 
tomake  the  entry  according  to  the  truth,  which  appears  on 
record;  and  the  court  &id,  it  was  an  amendment  at  the 
common  lawy  and  not  on  the  ftatutes. 

0.4  ' 
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Elderton's  Cafe,    the  bailiff  of  Weftminftcr. 

S.C.  6  Mod.  73. 

Ajuftlccnccd  X-IT^  ^^^  committed  by  the  duke  of  Devon^  and  other 
not  mention  in  JLjL  commiflioners  of  the  board  of  Green-cloth^  for  cxe- 
a  warrant  of  cuting  ^  fieri  facias  within  the  palace  of  Whitehall^  without 
Shat  he^riuf  ^^^^^  ^^  ^^*^  hozvA ;  and  being  brought  up  by  habeai  corpus^ 
ticc.  s.  c.  Holt  feveral  exceptions  were  taken  to  the  commitment  and  re- 
590.  turn.      The   commitment   was  for   riotoufly  and  forcibly 

^'a'thTt^hcis^"  ^"^"'^g  '"^^  ^  h°"^^  within  the  palace  of  fyhiiebalij  not  bav- 
onc  on  there!  ^"g  ^^ave  from  the  officers  of  the  houftiold.  Mr.  Mmntague 
tum  to  an  ha-  for  the  prifoners  urged,  that  the  warrant  of  commitment 
C**hT^"*  ^'  ^^^  infufficienti  it  is,  "  Whereas  information  has  been 
Every  ait  a  juf-  *'  niade  to  this  board,  6ff.'*  Whereas  the  board  of  Green- 
tice  does  which  floth  have  no  authority  to  commit  perfons  for  breach  of 
he  could  not  the  peace,  or  the  like.  Their  bufmefs  is  to  regulate  the 
othOTifetban  ^^^^^^  ^f  the  family,  and  to  punifli  tlie  mifdemeanors  of  the 
as  jufticc  (haU  queen's  menial  fervants ;  and  though  the  warrant  be  figned 
be  pr  fumed  to  by  the  commiflioners,  by  their  particular  names,  yet  it  can- 
brhim«juftice.  ^°^  ^^  intended  to  be  a  commitment  made  by  them  as  t)iey 
s.  C.  Holt.  590.  are  juftices  of  the  peace.  The  ftatute  of  28  Hen.  8.  ^.  la. 
3  Salk.  2^4.  creates  PUjiuhall  a  palace,  and  therefore  it  (hall  have  no 
A  pal^e  re-  larger  privileges  than  that  ftatute  gives,  wherein  is  a  faving 
▼lieges,  tho' the  of  the  liberties  of  the  old  palace  at  Wefiminfter\  and  when 
court  and  king  the  queen  does  no  longer  live  at  Whitehall  the  privileges  de- 
removcwh^ly  tcrmine,  and  therefore  this  is  no  crime  punifhable  by  the 
Holt.  590.  3  board  of  Green-cloth.  The  queen's  honour  is  as  much  con- 
Salk.  91. 284.  earned  to  fee  juftice  duly  adminiftered,  as  for  the  privileges 
Q^\vh«herthe  p|r  i^gj.  ^^^  paJaccj  and  fmce  the  queen  is  removed  from 
the  board  of  IVlntehall^  it  oiight  to  be  as  free  as  any  other  houfe  in  King- 
green  cloth  can  Jireet.  Officers  may  lawfully  execute  the  queen's  procefs 
as  juftices  com-  there.  If  they  would  have  this  taken  to  be  a  commitment 
Scpwterif  ihc^y  ^^  commiffioners,  as' juftices  of  the  peace,  they  fliould 
Terg*;,  have   made  it  as   fuch   exprefsly.      The    commitment  is. 

Vide  Philips'^     «  and  them  to  keep,  till  they  (hall  find  fureties  to  appear 
HuSJ'm^u's.  "  ^"  ^"'*  majefty's  court  of  the  verge,  or  till  farther  order 
'     "  from  hence."     Rut  the  court  of  the  verge  is  not  a  proper 
court,    nor   has  jurifdiftion  in  this  cafe;  and  the  words, 
«  till   farther  order,"     make   the  commitment  illegal  and 
void,  for  want  of  a  proper  conclufion. 

Mr.  Parker,  The  commitment  is  for  riotoufly  and  forci- 
bly en tring  without  leave  of  the  officers^  JsTr.  whereas  they 
cannot  give  leave  to  commit  a  riot.  Befides,  the  board 
of  Green-cloth  cailnpt  punifli  perfons  for  a  breach  of  the  peace. 
It  ought  to  appear  in  the  warrant,  that  they  were  juftices 
of  the  peace,  which  it  does  not,  but  only  in  the  return. 
It  does  not  appear  as  it  ought,  what  are  the  courfe  of  pro- 
ceedings m  this  court  of  Green-clothy  and  when  they  fit,  and 
what  is  their  authority. 

Mr. 
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Mr,  attorney  general  for  the  queen.     T^e  authority  of  Et»i»T0H'f 
the  perfcns  committing  need  not  appear  in  the  warrant,        ^^^* 
flor  ever  does  ;    but  the  fubfcribing  of  tH^tr  names  is  fuf- 
fident    This  court  is  not  now  to  inquire  into  the  nature 
and  bufincfe  of  the  court  of  Green  cloth.     There  are  ftanding 
commiffions  for  the  peace,  both  for  the  Verge  and  the  palace,- 
wherein  the  officers  of  the  board  of  G^n-ckth  are  always 
commiffioners ;    and  here  they  committed  thefe  peribns  as 
juftices  of  the  peace,  for  breach  of  the  peace,  for  want  of 
furtties,  as  every  juftice  may  do.    It  does  not  come  now 
into  confideration,  whether  an  execution  may  be  executed  ^ 
widiin  the  verge,  though  the  palace  ought  to  have  fuch  pri* 
vilm.    And  to  that  purpofe  he  cited  Jacob  HalPs  cafe* 
I  nnt.  169,     I  Mod.  176.     2  Keb.  84^.  but  that  matter 
does  not  appear  in  the  return ;  but  the  commitment  is  for 
a  riot,  as  by  juftices  of  the  peace,  and  they  may  try  this 
matter.    The  ftatute  of  Hen.  8.  is  only  to  ateertain  the 
bounds  of  the  palace  of  fFhitehall^  for  the  queen  may  de- 
clare any  houfe  a  royal  palace  Without  the  parliament.     For 
it  is  die  prerogative  of  the  crown  to  give  that  privilege  to 
any  houfe  the  queen  pleafes.     By  the  return  it  is  fet  forth, 
that  die  perfons  committing  were  juftices  of  the  peace  with- 
in die  verge  and  palace,  and  the  court  will  take  notice  of 
their  power  as  juftices.    The  words  (without  leave  of  the 
officers,  ^c.)  do  not  make  the  ofFeiice  lefs,  but  (hew  that 
the  id&  was  done  without  any  colour     A  warrant  of  com- 
mitment need  not  be  fo  certain  as  pleading,  thofe  who  make 
it  are  gentlemen  not  underftanding  the  forms  of  law ;  but  in 
this  warrant  the  offence,  and  meir  authority,   fofficiently 
appear,  and  the  condufion  of  the  warrant,  "  till  they  find 
*  fureties,  or,  farther  order,"  is  foof  courfe,  for  v^en  men 
are  committed  for  want  of  fureties,  they  muft  ftay  in  cuftody 
till  diey  can  find  fureties. 

Serjeant  DamaU  cited  3  Inft.  140,  141.  and  Stamford's 
Pleas  of  the  Crown,  '    that  formerly  it  was  held  a 

mifprilioD,   to  cite  or  fummon  a  man  within  the  king's 
palace. 

Mr.  attorney  general.  This  commitment  is  not  by  way 
ofpunifliment,  but  only  for  fafe  cuftody  till  the  matter  is 
determined. 

Mr.  Mountagut.  Every  commitment  is  a  puniihment ; 
this  commitment  is  to  the  porter  of  the  verge,  which  is  ill ; 
for  he  is  not  a  proper  officer,  to  whom  a  juftice  can  com- 
mit. They  ought  to  direft  their  warrant  to  the  conftable, 
who  is  the  officer  appointed  by  the  law* 

Holt 
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Elokiton*!       Hdh  chief  juftice.     It  need  not  be  mentioned  in  the  war* 
^^*^         rant,  that  they  are  juftices,  for  they  need  not  mention  their 
,  ofHce  in  the  warrant  \  but  it  muft  appear  in  the  return,  and 

fo  it  does  here.  The  prifoners  are  charged  with  a  riot,  and 
ihould  they  not  be  tried  ?  And  thofe,  who  made  thecom* 
mitment,  have  an  authority  as  juftices  within  the  verge  and 
palace  by  particular  commiffion,  diftind  from  their  autho- 
rity as  officers  of  the  houfehold.  But  it  is  not  faid  in  the  re- 
turn, that  the  queen  is  perfonally  refident  at  Whiuhall^ 
which  makes  it  a  palace. 

Mr.  attorney  general  After  the  king  has  once  declared 
a  houfe  to  be  his  palace,  which  is  done  by  his  declaration 
imder  his  great  feal,  it  continues  a  palace,  although  he  re- 
move afterwards. 

Holt  chief  juftice.  Suppofe  a  murder  be  committed  at 
Ipljitehally  whilft  the  queen  is  refident  at  fVtndforj  can  the 
murderer  be  tried  before  the  lord  high  fteward,  and  on  the 
ftatute  of  33  H.  8.  c.  12.  and  that  ftatute  is  only  dedarato^i 
ry  of  the  law  ? 

,  Mr.  Attorney.  One  Jones  in  the  reign  queen  EUxa-t 
heth  was  convi^ed  of  the  murder  of  a  man  ip  the  Ttwer^ 
and  though  the  queen  was  not  refident  diere,  judgment 
was  given  againft  him  to  be  hanged,  and  to  lofe  his  right 
hand  s  and  his  hand  was  accordingly  cut  ofF  before  execu- 
tion. 

i/o/fchirf  juftice.    Here, the  parties  are  committed  tiQ 

they  find  fureties  to  appear  at  the  court  of  verge,  and  it 

THckiiw*s        ^^^^  "^^  appear,  that  court  has  jurifdi£tion  of  the  hSL   We 

4>cnch  take  no*  ^re  indeed  bound  to  take  notice  of  every  thing  that  belongs 

tice  of  eveiy      to  the  queen*s  privilege.^:    that  Whitehall  is  a  palace,  and 

to  tifcrti!*^"'^     that  there  is  a  court  of  verge,  which  was  a  court  before  the 

piivHcger  *      ftatute  of  Hen.  8.  and  has  no  ftated  times  of  fitting  j  it  is 

held  by  virtue  of  an  original  authority  in  the  high  fteward. 

The  ftatute  was  read« 

Powell  juftice.  The  privileges  of  the  palace  are  by  the 
common  law  in  reipe<5t  of  the  queen's  prefence,  but  that  pri- 
vilege does  not  determine  fo  foon  as  ever  (he  turns  her  back, 
when  a  houfe  has  been  declared  a  palace.  As  a  private 
man  may  have  two  manfion-houfes,  and  live  fometimes 
at  the  one,  and  fometimes  at  the  other.  I  remember 
the  cafe  cited  by  Mr.  Attorney,  it  is  alfo  mentioacd  in 
Crompton, 

//b// chief  juftice.  It  is  a  new  cafe,  I  will  confider  the 
ibitute.    £ut  I  doubt  of  Joneses  cafe.    Shall  a  man  have  his 

hand 
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hand  cut  off  for  the  ftrokc  firft,  and  when  he  hanged  for  the  Elde»ton'i 
iBurder  ?    Shall  the  fame  aft  be  a  mifprifion  and  a  murder         ^^' 
too?  When  the  oiFence  amounts  to  felony,  it  drowns  the  Felony drowni 
rairprifion.  If  fuch  a  judgment  was  given,  it  was  not  con-  a  niifpriiioiu 
iiderei    I  (hould  hardly  agree  to  it. 

Pmi$  and  Gm^  jufttces  agreed  with  Powell^  that  the 
privilege  of  the  palace  remains,  though  the  queen  be  not 

reftdent* 

H^lt  chief  juftice.  If  the  court  be  kept  there,  though 
the  queen's  perfon  be  not  prefent,  it  is  a  refidence;  but 
when  the  queen  an4  the  whole  court,  and  all  the  officers^ 
be  removed,  has  it  then  th^  privilege  of  a  palace  ?  There  is 
a  diference  between  a  total  abfence,  and  an  abfence  for  z, 
time  only. 

PmtU  ju&icc.  Breaking  of  the  exchequer  has  been  held 
burglary,  though  none  of  the  queen's  fervants  relided  there.^ 

tt/f  chief  juftice.  This  matter  was  never  ftirred  before, 
and  I  will  ufe  caution  in  it.  It  may  be  a  contempt  where 
the  royal  perfon  is,  becaufe  of  the  difturbance  ;  as  it  would 
be  in  IVeJiminfter^ball^  the  court  litting  ;  but  it  does  not  ap« 
pear,  in  this  cafe,  the  queen  was  refidenli» 

PweUjn&iot.  A  number  of  people  without  leave  ought 
cot  to  enter  in  a  rude  manner  into  thfe  palace.  We  do  not 
bow  the  jurifdidion  of  the  board  of  Green-cloth ;  but  we 
muft  take  notice  of  this  commitment,  as  made  by  juftices 
of  the  peace, 

9 

Hdt  chief  juftice.  Surely  the  court  of  the  verge  has  ju- 
nfdiiSioa  of  riots,  and  it  is  not  founded  on  the  ftatute  of 
Hen,  8.  which  Powell  agreed^ 

i/tf/^  chief  juftice.  It  oppears  to  be  a  commitment  made 
by  them  as  juftices;  for  though  they  were  fitting  at  the 
board  of  Green^cktb^  yet  having  power  to  commit  for  this 
offence  as  juftices,  if  tney  have  not  power  as  commiflioners 
of  die  board,  it  muft  be  taken  to  be  done  by  virtue  of  the 
power  they  have,  and  not  by  colour  of  a  power  they  have 
not;  but  their  fitting  there  does  not  make  them  to  be  lefs 
juftices  furely. 

P0U//tf  juftice:  The  commitment  to  the  porter  may  be 
only  to  taike  diem  into  cuftody  for  a  time. 

ft/f  chief  juftice.     He  may  have  authority  by  warrant  to  • 
take  and  carry  them,  but  not  to  detain  them  in  cuftody,  as 
it  is  here  ;  and  the  commitment  is  direded  to  him  by  name, 
^janitors*    I  will  confidcr  many  this  in  things  cafe. 

Pwell 
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ELDERTON'i       Powcllju&ice.     The  commitment  is  well  as  jufticcs  by 

^^'^'        force  of  the  power  they  have ;   but  the  exceptions,  that  the 

authority  of  the  court  of  verge  does  not  appear,  and  that 

the  commitment  is  janitor^  which  is  not  a  legal  prifon,  are 

confiderable. 

But  p^r  Holty  we  cannot  fend  the  prifoners  back  ai^'n, 
we  muft  take  care  of  them ;  but  let  them  come  up  again  by 
rule,  without  any  alteration,  and  let  things  ftay  infiatu  f »«• 
Adjourned, 

But  this  matter  never  came  before  the  court  again,  for 
the  prifoners  were  difcbarged  the  next  day. 

Afterwards  the  laft  day  of  the  term  Holt  faid,  I  have 
fearched  for  the  cafe  cited  about  killing  a  man  in  the  Tower. 
It  is  Burdelt  and  Mujketfs  cafe.  Being  d^atisfied  with  mv 
lord  Coke*s  report  of  it,  therefore  I  fent  for  the  recora, 
which  is  liTich.  15  JsT  16  Eliz,  rot.  2.  and  there  is  judg- 
ment of  death  given,  but  no  judgment  that  his  right  hand 
fhould  be  cut  off.  It  is  indeed  fo  related  m  Stwoe^s  Ubroniclr^ 
and  in  fad  his  hand  was  cut  off*}  but  there  was  no  judgment 
for  it 

Jordan  verf.  Tompkins. 

S.  C.  6  Mod.  77, 
Vide  ante  847.    T  Nt^kitotus  affumpfity  for  the  plaintifF  <i^  r/^ir^i^fm  of 
jL  the  defendant  did  provide  meat,  drink,  and  lodging  for 
S.  and  y.  D.  and  the  plaintiff*  had  Judgment  by  default, 
rlr.  Atherky  moved  in  arreft  of  judgment,  that  an  indebitatus 
affumpjit  did  not  lie  in  this  cafe,  but  the  plaintiff'  ought  to 
have  declared  fpecially. 


I 


But  per  Holt  chief  juftiCe  et  curiam^  it  is  well ;  for  it  is  a 
{a)  Scmb.  ace.  contraft  between  the  plaintiff*  and  defendant,  and  no  [a) 
ante  84*.  vide  2  adlion  lies  againft  J.  S.  or  J.  Z>. 

Johnfon  verf.  Shippen, 

Thcmaftcrofa  A    Ship  was  outward  bound  to                    and  being  in 

^^fe^^f  his**'*  XjL  diftrefs  at  fea  in  her  voyage,  puf  into  Bofton  in  %w 

voyage ^hypothe  ^^ilondy  and  there  the  mafter  took  up  money,  which  he 

cate  her  for  applied  in  neceflarles  for  the  fliip }  and  as  a  fecurity  for  the 

neccflaries  even  repayment,  by  way  of  hypothecation,  made  a  bill  of  falc 
6 m"^.  79    n'  *o  ^^^  P^^y  ?f  P^rt  of  the  (hip,  who  now  libelled  in  the 

Mod.30.Salk.  court  of  admiralty  againft  the  (hip  and  owners,  to  compel 

35  Holt  48. 

R.  ace.  ante  152.  and  fire  the  cafes  there  cited.  3  T.  R.  267.  And  may  proceed  againft  her  In 
the  admiralty  upon  fuch  hypothecation.  S.  C.  6  Mod.  79.  11  Mod.  30.  Salk.  t^.  Holt  4S.  R. 
ace.  ante  152.  3  T.  R.  267.  But  he  cannot  proceed  againft  the  owners  tbere.  5.  C.  Salk.  3  5. 
vide  6  Mod.  79.  Hdt  48.  The  mafler  of  a  ftiip  cannot  as  fuch  fell  the  ihip  or  mf  part  of  her, 
S.  C.  1 1  Mod.  30.  And  if  he  makes  a  bill  of  (ale  of  the  (hip  in  reipoft  of  fooiediini:  &r  which  he 
might  cxprefsly  have  hypothecated  it,  the  bill  of  (ak  wiM  be  void,  and  the  (hip  (hall  be  looked  upoQ 
as  hypothecated.    Vide  ante  S06. 

the 
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the  payment  of  the  money,     Serjeant  Darnall  moved  for  a      Johnson 

prohibition,  and  a  day  was*  given  to  hear  counfel  on  both     smipf »n. 

fides.    On  the  day  ferjeant  Darnall  infiiled,  that  as  this  cafe 

is,  diere  ought  to  go  a  prohibition,  becaufe  it  appears  upon    ' 

the  ^  of  the  libel,    that  this   hypothecation  was  upon 

bad  in  port,  viz,  at  Bo/Ion^  and  not  upon  the  fea,  as  it 

ought  to  be,  to  give  that  court  a  jurifdi£^ion.     Befides  this 

a{^)ears  to  be  a  bill  of  fale  of  part  of  the  (hip,  upon  which 

the  party  mav  have  his  remedy  at  common  law,  and  not  a 

proper  hypothecation.    Alfo  the  proceedings  are  againft  die 

owners,  as  well  as  againft  the  (hip  ;   and  if  the  owners  are 

liable,  they  are  chargeable  at  common  law. 

Mr.  Chejhfn  agamft  the  prohibition.  It  makes  no  dlf-^ 
ference,  vriiether  the  hypothecation  were  upon  the  fea  or 
upon  land,  being  done  in  a  voyage ;  and  a  prohibition  has 
been  denied  upon  the  fame  point  as  this  cafe,  in  this  court 
between  C$Jfart  and  Lawdfley^  Tnn.  i  fTtlL  y  Mar.  Cmt. 
135.  Holt  4.8.  3  Mod.  244.  where  the  hypothecation  was 
in  port,  viz.  at  KotUrdam.  The  fame  was  adjudged  here, 
KtL  1696,  between  Benoir  and  Jeffrys^  ante  152 :  and 
about  a  year  fince  between  Jujlin  and  Ballam^  ante  805.  a 
prohibition  was  granted,  becaufe  it  did  not  appear  there 
was  any  hypothecation.  In  this  cafe  the  neceflity  of  the 
thing  requires  that  it  be  done  at  land,  and  it  would  be  pre- 
judicial to  navigation,  if  this  fuit  in  the  admiralty  (hould 
not  be. 

Holt  chief  juftice.  The  cafe  of  Cojfart  and  Lawdjley  was 
the  (ame  as  this,  and  there  on  a  demurrer  to  a  declaration 
in  a  prohibition,  a  confulution  was  awarded  by  the  whole 
court.  When  an  hypothecation  is  made  either  for  money  to 
buy  neceflaries,  or  for  necellaries  for  the  (hip,  in  a  voyage, 
the  court  of  admiralty  have  a  jurifdi£Hon,  for  the  party  has 
no  other  remedy  ;  we  caimot  give  him  any  remedy  againft 
the  fhip ;  and  if  the  fuit  there  (hquld  not  be  allowed,  the 
mafter  will  have  no  credit  to  take  up  neceilaries  for  the  ufe 
of  die  (hip. 

Pmvell  juftice  of  the  fame  opinion.  The  original  matter 
isconu£ible  in  diat  court,  and  the  hypothecation  upon  land 
is  of  neceffity  ;  for  it  muft  be  done  in  port,  and  cannot  be 
done  upon  the  (ca,  and  the  party  has  no  remedy  but  by  the 
isaritime  law. 

//tfiir  chief  juftice.    No  mafter  of  a  (hip  can  have  credit 
abroad  but  upon  the  fecurity  by  hypothecation,  and  (hall  we 
hinder  the  court  of  admiralty  from  giving  remedy,  when  we      ' 
can  give  none  ourfelves  ?    It  will  be  the  greatefl  prejudice 
to  tiade  that  can  be,  to  grant  a  prohibition  in  this  cafe. 
Indeed  if  a  (hip  be  hypothecated  here  in  England  before  the 
TOjs^  begin,  that  {a)  is  not  a  matter  within  the  jurifdic- WR.  ace.  ante 
tionrf  the  court  of  admiralty,  for  it  is  a  contraA  made  *°5»  and  fee  the 
here,  and  the  owners  can  give  fecurity  to  perform  the  con-  ^^««^«'«  *^«*^ 
tna.    Which  Pw/// agreed. 

Holt 
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joHKioH  //I7// chief  jufticc.     There  is  no  difference,  whether  the. 

Shzptzn.  hypothecation  be  alleged  in  the  libel  to  be  made  in  port,  or 
appears  fo  to  be  bv  the  fiiggeftion,  as  it  was  in  the  cafe  of 
Cojfart  and  Lawd/ley.  And  as  to  what  you  fay,  that  this  is 
a  bill  of  fale,  and  fo  a  remedy  at  law,  that  is  not  fo,  for 
the  matter  has  no  authority  to  fell  any  part  of  the  fhip  ;  and 
his  felc  transfers  no  property,  but  he  may  hypothecate. 
And  finoe  the  proceedings  in  the  court  of  admiralty  are 
againft  the  owners,  as  well  as  againft  the  fhip;  let  a  pro- 
hibition go  quoad  the  proceedings  againft  the  owners,  and 
let  them  go  on  to  condemn  the  Slip.  To  wliich  the  reft  of 
the  judges  agreed. 

lorepiersnthe  Prefgra^'c  verf.  Sainders. 

pica  of  property  yN  replevin  for  taking  feveral  goods  of  the   plaintiffs 
iiTbar.  ^  **        -*-  apudparochiamjan^i  Clementis  Dacorum  in  comitatu  Mid* 
Whether  the      dlefexiae praedi^Oy  in  quodam  loco  ibidem  vocato  a  chamber  \n 
ptY)perty  may      Devereux  Courts  and  the  defendant  pleaded,  quod  praedi^us 
Realleged  to  be  the  plaintiff  aSiiomm  fuam  praedi^am  inde  verfus  eum  habere 
'^^^^^^^^^^' feu  manutenere  non  debet  \  quia  dicit^  quod^  quoad praedi£ium 
Holt.'  561.  6      unum  leBum^  ^c,  de  bonis  ei  catallis  in  narratiom  praediSfa 
Mod  81.  or  in   mentionatis  parcellam^  idem  the  dtfeniAnt  dicity  quod  proprie- 
s  *  c'^sSk*^"'     ^^^  bonqrum  et  catallorum  illorum  eji^  et  ^radiifo  tempore  capti- 
Holt  562.  6        ^^'^  bonorum  W  catallorum  illorum  fuit^  ipji  praefato  thedefen- 
Mod.  81.  R.      dant,  abfque  hocy  quod proprietas  bonorum  et  catallorum  illorum 
acc.Sftlk.  94.    praediBo  tempore  quOy  &c.  fuit  praedi^o  the  plaintiff,  ^r^vf 
Cartli!  »4*'.  D.    P^^  narrationem  praediSiamJuperiusfupponitur'i  et  hoc  paratui  I 
ace  a  RoU.  Rep.  iji  verificare.     Et  quoad  praedi^um  unum  repojitoriumy  et 
65.  and  o«5ht     ^cem  alios  librosy  ?fff .  de  bonis  et  catallis  in  narratione praedicla 
fed  vidcSalk.  94.  ^^^^foi^tis  refiduuniy  praediSfus  the  defendant  dicit^  quod  tern- 
%  RcH  Rep!  65!  pore  taptionis  bonorum  et  catallorum  illorum  reliduorum  ultimo 
2  Lev.  92.  )      mentianatorum  proprietas  eorundem  bonorum  et  catallorum  fuit 
^%a11  ^i^ShSr*^  cuidam  Ricardo  Frithy  abfque  hocy  quod  proprietas  bonorum  et 
401!  port  lo^V.  catallorum  illorum  refiduorum  praedidU  tempore  quoy  ^c.  fuit 
1249.  And  in    praedi^o  the  plzntiftprout  per  narrationem  praedidamfeperius 
d^end^ftrhSl  Jj^PP^^'^^^  et  boc  paratus  eft  verificare  et  probare  \  unde  petit 
have  a  return     judiciumy  fipr/udiSus  the  plaintiff  actionem  fuam  praediaam 
without  an         inde  verfus  eum  habercy  feu  manutenere  debeaty  Uc,  petit  eiiam 
avowry.  R.  ace.  ^gtornum  omnium  etfingulorum  bomrum  et  catallorum  fraedic^ 
4'RoiL  Reb.  6z.  ^oruniy  una  cum  damnisj  ifc,  Jifyi  adjudicariy   fcfr.     Upon  a 
2  Lev.  9:.  3       demurrer  to  the  plea  Mr.  TVard  objeded,  That  it  ought  to 
^**c^'h'  ^^'  ^^^^  ^^^^  pleaded  in  abatement,  and  not  in  bar.     But  it 
i^how!4oo.^  ^^s  held,  that   it  ought  to  be  pleaded  m  bar,  and  not  ia 
ante  117.  D.      abatement;  for  it  deftroys  the   plaintiff's    action    utterly. 
><^c.  iVcnt.249.  And  fo  is  the  cafe  in  31  Hen.  6.  12.  39  Hen.  6.  35-  and  2 
*°^'      Lev.  92.  where  it  is  faid,  that  it  was  at  the  eledion  of  the 
If  the  defendant 

pleads  one  plea  to  part  of  the  charge  in  the  declaration,  and  concludes  with  a  verification,  but  pniyi 
no  judgment,  and  then  pleads  as  to  the  refidue  and  prays  judgment  if  the  plaintiff  ought  to  nuliitain 
hisa^on  iode  againA  him,  the  prayer  of  judgment  iball  a^y  to  both  pleas. 

.   defend* 
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defendant,  to  plead  it  one  way  or  the  other  5  but  the  cafe    P»«»G»AYfc 
W2S  denied  as  to  the  election,  for  it  was  faidy  4hat  it  ought    .^^  "^^ 
to  be  pleaded  in  bar  and  not  otherwife«    ' 

2L  It  was  objefied,  that  the  conclufion  of  the  plea  went 
but  to  part  of  the  matter,  viz*  the  word  imie  referred  only 
to  that  part  of  the  plea^  that  alleged  the  property  in  Frith* 
Sed  mn  aUocatury  it  go«;s  to  the  whole.  And  it  was  held, 
diatthe  defendant  need  not  avow  for  a  return  in  this  cafe  :  s 
and  judgment  for  the  defendant  per  curiam ;  and  it  is  the 
fame  thing,  where  property  is  laid  in  a  ftranger,  as  in  the  ^ 

defendant  himfelf.     Ex  relatione  magijlri  Smith* 

Note,  I  took  Mr.  fFard*s  obje6lion  to  be,  that  property 
in  a  ftrahger  could  not  be  pleaded  in  bar ;    but  the  court 
held  it  {a)  might  be  pleaded,  either  in  bar  or  abatement,  (a)  r.  ace. 
as  well  as  propeity,    in  himfelf;    and  it  is  all  one  to  has  Salk.  91.  iLer. 
beenfo  adjudged  lately,  though  formerly  it  was  held  other-  9** 
wife,     Pfnge/fy,  p.  ace.  a  Roll. 

P.cp,  6$.  Carth, 

SaUeUvrhow2S  counfel  with  the  defendant,  agreed  with  ^^  '  °^' 
Mr.  Pengelly.  And  that  which  the  court  denied  in  LevmZy 
was  the  report  of  the  cafe  of  Pf^ldman  v.  North.  For  the 
pleawas,  property  in  the  defendant,  as  ic  is  reported  in  i 
Fintr.  249,  and  not  property  in  a  ftranger,  as  Levinz  re- 
ports. 

Day  verj.  Mufkett. 

S.  a  Salk.  640.    6.  Mod.  80.  A'ji^,^  /^ 

IN  trefpafs,  quare  vi  et  armis primo  die  Fehruarii^  anno  \ixxtfy^%  for xi  0i3 
DomnimUlejimo feptingentefuMprimo^   claufumfuumfregity^^'^^^^.^'^^  "^ 
zni  concludes  contra  pacem  Dominae  Annae  nunc  reginae^  &r.  ftat^tohave' 
The  defendants  plead  that  he  and  others  did  the  trefpafs  been  contra 
joindjS  andpleai  areleafe  to  one  of  them.     The  plaintiff  1**^™°^*"°*^"' 
replies,  non  eftfaaum.     And  the  defendant  demurs.  LVTi"dcmmcr. 

Mr.  Ellis.  The  trefpats  being  laid  in  the  time  of  king 
William^  for  he  died  in  March  1701,  the  conclufion  contra 
pacem  of  the  prefcnt  queen,  is  ill,  and  a  variance  22  £d.  4. 
24.  p.  23.  And  it  (a)  was  held  in  this  court  Nil.  6  y 
7  fyilL  W  Alar,  between  Melwood  zxaX  Leach^  that  it  is  not  Butunob'ec. 
aided  after  a  verdift.  tionablc  after 

verdid. 

Mr.  Chefbyre.  Since  the  capiatur  pro  fine  is  taken  away,  it 
is  not  neceflary  to  allege  the  trefpafs  contra  pacem. 

/&// chief  jullice.  No,  it  is  the  vi  et  armis  may  be  omitted, 
(tf)  Scdvidcaote  38. 

Mr. 
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I>AT  Mr.  Chejhyre.     The  defendant  has  confefled  the  trefpafs^ 

y.    ^  and  therefort!  he  cannot  take  advantage  of  this  miftake  on  a     . 

feneral  demurrer,  for  it  is  only  matter  of  form.    If  there  bad     ' 
een  no  C9ntra  facem  at  all,  t^e  declaration  had  not  been  ili 
in  fubftance ;  and  this  being  tmpoffible  and  repugnant,  it  is 
as  if  there  had  been  none.     And  fo  it  is  held  i  Sii.  253.  diat 
a  wrong  contra  pacem  is  only  form. 

Mr.  EUis.  The  cafe  diiters  from  this,  for  there  it  was  a 
trefpafs  contiunando  per  five  hundred  years,  and  concludes 
contra  pacem  domini  regis  nunc^  whereas  it  was  in  the  reigns 
of  feveral  kings.  But  there  is  was  right  in  eff'e6l,  for  the 
ftating  of  the  trefpafs  brings  it  out  of  the  former  kings 
reigns,  and  makes  it  only  a  trefpafs  in  the  reign  of  the  laft 
king,  and  fo  contra  pacem  domini  regis  nunc  was  well. 

Holt  chief  juftice.  This  conclufion  is  ill,  and  tnconfift- 
ent  with  the  trefpafe  alleged:  forwemuft  take  notice  of  the 
demife  of  the  kine,  which  was  nonoMartii^  and  the  trefpafs 
is  laid  primo  FeSruarii^  which  was  before  his  demife.  So 
that  there  is  a  fault  in  the  defcription  of  the  trefpafs,  which 
is  matter  of  fubftance,  and  not  of  form  only;  (that)  if  the 

r  \  vj-  ««.•    contra  pacem  had  been  (a)  omitted,  it  had  been  only  matter 
(a)  ViGe  ante        ^  ^      "^     r\      ^         ••  i»  »^'  « 

38.  4  Ann.  c.    of  form.     But  here  it  is  repugnant,  and  it  cannot  be  merely 

26.  f.  I.  void,  becaufe  it  is  a  part  of  the  defcription  of  the  trefpafs. 

And  upon  this  declaration  you  cannot  give  in  evidence  a 

trefpafs  contra  pacem  of  the  late  king.      But  this  would 

be  aided  after  a  verdiS  by  the  ftatute  (A  Charles  II. 

Powell  juftice.     It  is  ill  and  inconflftent,  and  though  in 

trefpafs  you  may  give  in  evidence  a  trefpafs  on  another  day 

than  is  alleged  in  your  count,  yet  there  muft  not  appear  a 

repugnancy  in  your  declaration  as  here.     Whereupon  Mr. 

Chejhyre  prayed  leave  to  difcontinue,  which  the  court  grant- 

ed  upon  payment  of  cofts. 

Nafli  verf.  Batterfbjr. 

S.  C.  6  Mod,  80. 

IN  debt  upon  a  bond,  the  plaintifF declares  by  the  name 
of  Edward  Najh generoji.  The  defendant  pleads  in  abate- 
ment, that  the  plaintifF  is  no  gentleman.  To  which  the 
plaintifF  demurred,  which  is  ill ;  for  it  amounts  to  a  con- 
feflion,  that  he  is  no  gentleman,  and  then  not  the  fame  per- 
fon  named  in  the  count :  but  he  (hould  have  replied,  that  he 
is  a  gentleman.  Judgment  (b)  was  given,  that  the  writ 
(hould  abate. 

{b)  According  to  6  Mod.  So.  the  court  awarded  arefpoodaatoufter,  becaufe 
the  pka  was  pleaded  after  a  general  impaiiance. 
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Comes  Banbury  "verjl  Wood. 

S.  C.  6  Mod.  84.     Salk.  5.     3  Salk.  20. . 
TN  a  writ  de  hsmine  refkgiando^  the  defendant  appeared  In  a  komwert-* 
1  zni  pleaded  in  abatement  of  the  writ,  that  the  writ  does  PJ<T^ndo^  the 
not  fet  forth  of  what  ville,  hamlet,  or  place,  the  defendant  d[tk)n*need  not 
h.   It  IS,  quod  repUgtari  facias  A,  B»  qucm  "Jahu/ines  IVood  b^  mentioned. 
mmaiar^  ^e.    witJiout  any  addition  of  his   abode.     The 
plaintiff  demurred.     Serjeant    Hall  for  tlic   pLintiff.     No 
addition  is  neceflary  in  tiiis    cafe,  bccaufe  no  extgerj  lies 
here.    In  a<5ions  of  crefpafs  vi  et  armis^  procefs  or  exigent 

did  lie  at  the  common  law;  but  the  writ  Je  homine  replc^i^  »,.     .  -_.     . 
J  .  •  I  V  r      r         I  1       •     T"^  defendant'! 

aidsxs  not  vi  et  armis^  and  fo  no  procefs  ot  outlawry  lay  in  addition  need 

it  at  common  law,  nor  is  fuch  procefs  given  on  this  writ  by  not  be  mention- 
any  ftatiJte.    If  by  any  ftatute    it  would  be  by  the  ftatute  «<*  i»^f^y  origi- 
r '       n  ♦  ^     ,  '       ,  ,  , '      .        -      .    nal  which  is 

o\  %i£,aw.  3.  r.  17.  but   that  does  not  extend  to  it;  for  it  viconticl. 

is,  that  procefs  of  exigent   fhall  be  awarded   in  adions   of 

detinue  of  chattels,  and  taking  of  bcafts-     In  this  cafe  there 

fnail  bs  no  fine  to  the  king.     The  flatute  of  Edtv,  3.  docs  a  hmim  repU- 

not  extend  to  give  procefs  of  outlawry  in  a   writ  of  entry  ^w«^«  is  vlcon- 

i-'pon  tfee  ftatute  ubi  ingrefjui  non  datur  per  legem.     35  Hen*  ^^^' 

Mr.  Beresfsrd  for  the  defendant*     This  writ  is  within  the  ^^herethc  dc- 
fJ^mte  (rf  additions.      I   Hen.  5.  c,  5.  for  on  this  writ  pro-  ftndant's  addr- 
cefs  of  exigent  Ihall  be   awarded*     Prodefs  of  outlawry  lay  [j^;; j^  "n^^r"' 
at  common  law,  as.  well  in  fuch  aftions,  where  vi  et  armis  original,  it  can- 
n:!^htbe  fuppofed,  as  where  it  was  alledged  35  H::*i»  6.  6.  not  be  men 
ihlLios.   n.   1    a  L.  128.   b.    Plowd.7.l%,LF.N.B.'T'^'''\^' 
220.  ^.  as  in  a  writ  of  deceipt,  whicn   is  in  nature  or  trcf- 
p-il*.     1 1  Hen.  4.  1 5.   a   capias   awarded  i  li  hcminc  rcpUgi" 
ufJo,    So  procefs  of  exigent  lies  in  a  replevin  of  goods. 

The  firft  day  this  Cafe  was  debated,  Holt  chief  juft ice 
iVid,  the  ftatute  of  Hen.  5.  e.  j.  requires  there  fhould  be  ad- 
ditions in  all  original  vyrits,  wherein  procefs  of  exigent  lies, 
but  that  mufl  be  underftood,  where  the  proceeding's  are 
upon  the  firft  writ ;  but  where  the  pi'oceediTig  are  upon  the 
lubfec^uent  proc«fs,  as  in  a  replevin  de  avcriis^  where  tnt 
proceedings  are  upon  the  pluries  replevin^  that  is.  out  of  the 
ihtute. 

PnvelJ  ju&ict*    It  feems  to  me  to  be  all  6ne. 

H^lt  chief  juftice.  In  aftions  vi  et  armis^  procefs  of 
outlawry  lay  at  the  common  law.  .But  in  adions  on  the 
cafe,  where  no  capias  lay,  but  diftrefslnfijiite,  procefs  of  out- 
bwry  was  given  by  the  ftatute,  and  did  not  lie  at  the  com- 
mon law.  But  in  this  cafe  the  procefs  is  not  diftrefs  infinite, 
bat  a  capias^  and  this  is  an  extraordinary  writ.  It  is  a 
firdpals,  and  here  the  king  (hall  have  a  fine.    In  replevin 
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Bakiury  of  goods  proccfc  of  exigent  does  not  lie  on  the  original  writ, 
Wao».  ^^  when  on  the  return  of  a  nulla  bona  on  the  plurtes  replevirtj 
z  capias  in  witbernam  iffues.  At  the  c6fumon  law  there 
needed  no  addition  in  any  cafe.  If  an  exigent  lies  upon  the 
pluries  returned  in  this  cafe  b^  the  common  law  or  ftatute, 
then  there  muft  be  an  addition*  Indeed  the  (tatute  of 
Edw,  3.  gave  an  exigent  in  a  replevin  of  goods,  and  it  lay 
not  at  common  law,  becaufe  there  are  no  proceedings  npon 
the  firft  writ,  which  is  vicontiely  but  upon  the  pluries  re- 
turned a  fapias  in  withernam  iflue/  But  in  this  cafe  the 
pro^efs  iffues  upon  the  original  writ  returned. 

PoweU]\iK\Qt,    I  fee  no  difference- 

Holt  chief  jnfticCr  Surely  the  ftatute  of  Hen,  5.  extendi 
fotbis  cafe,  for  procefs  of  outlawry  did  not  lie  in  a- replevin 
de  averiis  at  common  law.  Pray  fee  what  is  the  procefs  in 
a  homine  replegiando  for  it  is  an  original  writ,  and  the  de- 
fendant is  to  appear  upon  the  return. 

Afterwards  the  laft  day  of  the  term.  Half  chief  juftie^ 
feid,  we  are  all  agreed,  that  nfo  addition  is  neceflary  in  diis 
cafe,  jpecaufe  the  plurie:  replevin^  upon  which  we  hold  plea, 
is  not  the  original  writ,  but  the  original  writ  is  vicontieli 
and  no  procefs  of  outlawry  lies  upon  it,  and  therefore  it  is 
not  within  the*  ftatute*  And  fince  there  is  no  addition  in 
the  firft  writ,  there  muft  be  none  in  the  pluries^  becaufe  the 
pluries  muft  purfue  the  firft  writ,  or  elfc  it  will  be  a  vari- 
ance. The  pluries  is  not  the  original  writ,  but  is  founded 
on  another,  viz,  the  firft^  The  ftatute  of  Hen.  $.  is  to  be 
taken  rfridlly,  and  not  by  equity^  The  words  are  :  that  in 
every  original  writ  of  aftions  perfonal,  and  in  which  die 
txigent  (hall  be  awarded,  ^c.  Now,  in  an  affize  of  nffuil\ 
dijfeiftn^  if  it  be  found  to  be  with  force,  upon  which  thd 
king  has  a  fine,  and  a  eapiatur  is  entred,  and  procefs  d 
outlawry  lies,  yet  that  is  not  within  the  ftatute  of  Hen,  | 
becaufe  it  it  a  misct  action,  an^  not  merely  a  perfonal  ao 
tion. 


The  defend- 
ant's addition 
need  not  b^ 
mentioned  in  an 
afTifc  of  mvel 
^jffiifin  found 
to  have  been 
with  force. 


Powell  jixRiQC.    We  do  not  hoW  pka  upon  the  firft  or 
ginal  writ.     You  never  &w  a  writ  de  homine  rtpUgic 
with  an  addition. 

//bA  chief  juft ice.  If  the  firft  procefs  be  without 
addition,  and  the  pluries  is  made  with  an  addition,  then  I 
varies  from  the  firft,  and  that  will  be  a  fault,  it  will  makej 
naught.  The  fecond  and  third  writs  are  founded  on 
firft,  and  although  you  can  have  no  oyer  here  (as  was 
je£tcd  by  Mr.  King  of  the  firft,  or  fecond  writ,  yet  that! 
not  material.    Let  the  defendant  anfwer  Over. 
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MR,  RUbardfon  prayed  a  mandamus  to  the  mafter  and  A  mandamu* 
wardens  of  the  company  of  cfun-makers,'  to  caufe^f*®"?*^'*^f^ 
r         i^w^^/»  /■!  compel  a  trad- 

thcm  to  give  a  proef-mart:  to  /.  6.  a  freeman  of  the  com-  ing  company  to 

pany,  without  which  he  cannot  fell  his  guns;  for  neither  give  one  of  tho 
the  queen,  not- other  perfons  will  buy  any  guns,  which  have  ^^^'^'T*'"*- 
not  that  mark*  tiolt  chief  juftice.  We  cannot  do  it.  mark^^with^ 
They  are  no  legal  eftabliflimenn  You  muft  petition  the  which  he  wai 
queen  to  iffue  a  quo  warranto  againft  them,  to  repeal  their  ^^'^  ^  ^^^f  ^o 
charter  for  this  mifdemeanorj  but  wc  cannot  help  you.  traS  withcf- 
Deny  the  mandamus^  per  totam  curiam.  fca* 


IN  debt  upon  a  bond  with  condition  to  perform  an  award  ^  ace,  6  Mod. 
fo  as  the   faid   award  be  made  in  writine,  and  ready  to  ^\!1^q^  ij 
,      ,  ,.  ,  ,  •    .         r  •»        1        1  •     -rr'      r     •       '        perhaps  b.  C. 

be  dehvered  to  the  parties,  cTr.  the  plaintift  m  fcttmg  out  ante  115,247. 
the  award  in  his  replication,  upon  nul  agard  fait  pleaded,  Cro.  Car.  i%^^ 
(hewed  it  was  made  in  writing,  but  did  not  fay  it  viras  ready  ^A^i^h' 
to  be  delivered,  l^c^     And  upon  demurrer  it  was  held  by  Holt ,  58.* 
and  the  court,  that  it  was  well  enough;  for  being  made  in  3  Mod.  330, 
writing,  it  is  ready  to  be  delivered,  ""^- 199* 


Regina  verf.  Nafli. 

ConTi^on  poA  voli  3.  p.  26. 

MAS  H  was  convifted  before  the  juftices  upon  the  late  If  acohftabW 
^^  ftatute,  2'ff.  &  M  c.   10.  for  deer-ftealin?,  and  the  Jf^J^^f^^ 
juftices  iflued  their  warrant  thereon  to  the  conftaole  to  levy  u^n  coovi6Hon 
the  penalty,  who  accordingly  diftrained  the  goods  of  N^Jh ;  of  ju&ccs  and 
but  before  any  fale  of  the  gdods,  a  certiorari  was  brought  }^^  convmoa 
to  remove  the  conviftion  into  this  court,    where  it  was  b.  r.  andaf- 
affirmed.     After  the  certiorari  brought,  the  lionftable  fold  firmed,  and  then 
the  goods,  and  levied  the  money,  but  refufes  to  pay  over  J*^J[,^®°^V'T 
to  rile  profecutor  according  to  the  ftatute.     And  now  Mr.  musd*oS^not 
Broderick  prayed  a  mandamus,  to   compel  him   to  pay   the  lie  to  dompel 
money,  for  that  the  conftable  having  made  no  return  of  his  the  <^nftable  to 
warrant,  the  party  has  no  other  remedy.  prS^oJ^'S 

^  '      part  of  the  mo- 
Mr*  Mountague  and  Mn  Byre  oppofed  k^  and  infifted  that  ^5^  ^'^^'^^*^' 
no  mandamus  lies  in  this  cafe,  for  here  is  no  return  to  charge  comSfhilTf  Jo 
him,  and  the  profecutor  has  proper  remedy  by  a6lion,    as  retutn  his  war- 
for  money  received  to  his  ufe*  ""^  S.  C. 

^  Salk.  147. 

Mr.  Brt/derick,    He  ought  not  to  be  allowed  to  take  ad-  may.  s.  c, 
vantage  of  his  own  wfong,  and  we  have  no  other  remedy  ^^^  »47« 
ioc  want  of  prooft 

lla  Holt 
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.  H5// chief  jn  ft  ice.  It  was  doubtful  upon  the  words  of 
the  ftatute,  whether  the  conftablc  had  pov/er  to  fell  the 
diftrefs,  but  vvc  have  determined  jt  that  he  may.  Now  la 
this  cafe  th2  convl£lion  being  removed  before  us  by  th^ 
eertiorari-i  the  profecutor  cannot  refort  to  the  jullices. 


Pozvell  ]M?i\cc. 
turn  bis  warrant  I 


GanoDt  we  make  a  rule  for  him  to  r«- 


If  goods  are 
once  levied 
under  a  con- 
viftion,  a  cer- 


Holt  chief  jufticcr    Noy  we  cannot^  for  it  is  an  autho- 
rity executed  before  the  certiorari  awarded,  and  we  have  no 
conufance  of  the  warrant,  no  more  than  of  an  execution 
executed  on  a  judgment  in  the  common  pleas  before  a  v/tit 
of  error  brought  in  this  court.     The  profccutor  ffiould  have 
kept  a  copy  of  the  warrant  that  was  delivered  to  the  con- 
ftablc,   and  that  would  have  been   evidence  againft  him  on 
an   adiion.      But  this  warrant  being   returned  before  the 
juftic^s,  they   may    call   upon  and   require  the  conftable  to 
n  a  :e  a  return  of  his  warrant.     For  the   goods  being  dif- 
traincd  b2fore  the   certiorari'  awarded,  although   they  were 
not  fold   till  after,  yet  execution  being  executed  in  part  be- 
fore the  writ  iflued,  it  does  not  ftop  the  execution  of  the  re- 
riortfW  to  remove  fid ue,  but  the  juftices  may   proceed  againft  the  conftable, 
the  conviaion     and  this  is  your  proper  remedy.     As  when  a  fieri  faclai  is 
^i!r"feil?*^'*   fued  on  a  judgment  given  in  the   common  pleas,  and  the 
dcfcndant's  goods  feized  thereon,  and  then  a  writ  of  error 
(if)  Acc.Yelv.  6.  is  brought  in  this  court,  yet  {a)  notwrthftanding  the  com- 
1  Vcnt.»55.'      mon  pleas  may  award  a  vcndithnrexponasy  ui^K^mretiirn 
by  the  fheriffV^^iat  the  goods,  remain  in  his  hands  ^r«  <i^- 
y>J7«  cMMorum:    we  will  not   ftrain   thefe   things.     Take 
your  remedy  from  the  juftices,  who  have  a  coercive  power 
to  make  ^hc  conftable  return  his  warrant,,    and  may  fet  a 
'  fine  upon   him,  if  he  does  not ;   and  we  can  do  no  more  to 

a  (hcriff*  for  not  returning,  an  executionr     We  cannot  make 
laws . 

J  Powell  of' the  fame  opinion. 

Holt  chief  juftice.  If  we  fhould  grant  a  friandamus^  and 
the  conftable  rcfufe  to  comply  with  the  command  of  the 
writ,  all  we  can  do  is  to  fine  him,  and  it  is  a  round  about 
Wiiy.  You  may  indift  him,  or  proceed  againft  him  by  w^y 
of  information;  or  the  juftices  may  fine  him  high  enough 
to  compel  him  to  pay  the  money. 

Let  the  rule  for  z  mandamus  nlfi^  fcfr,  be  difcharged,  per 
curiam*.. 
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pO  IV E  L  L  juftici.   Barren  inclofed,  which  is  within  the  l^nd  is  not  t© 
meaning  of  the  ibtute  of  5t  ^*  3  Edw.  6.  c.  i^.f  S-  6*  to  ^^^[^^^^^^^ 
k  exempted  from  payment  of  tithes,  muft  be  fuch  land  as  bccaufchif 
ii  uauttifuapte  natura^  and  not  land  upon  which  wood  or  the  ban  en,  unlcfe  it 
like  grew  before,  which    is  afterwards  burnt,  and  the  land  I*  »w^"»'*Uy 
converted  into  tillag J.     And  on  a  fuggeltion  f^^ra  prohibi- gu'^h?  159.  *'^*^' 
tiua  to  a  fuic  for  tithes  of  fuch  land,  it  muft  be  alleged  to  be  Scmb.  ace. 
barren  fuapte  n^tura^  *  '"^'  ^  5^« 

Tithes  JII.  5.  ift  Ed.  vol.  2.  p.  37;^, 

A  Man  Was  indi£!:ed  for  afikulting  and  beating  a  cuf- R.  ace.  ante  347 
tom-houfe  officer  in  the  execution  of  his  office.     Mr.  ?"**/^*^?*^*' 
Utwyche  moved   to  quaih  it,   becaufe  the  ftatute  of  the  J^  ^  ^* 
133**  14  Car.   2.   c,   II,  f.  6:  inflifts  a  penalty,  and  pre- 
fcribes  the  particular  method  of  punifhing  that  offence,  viz^ 
hv  the  juftices  of  peace,  by   fine   and   imprifonment ;  and 
therefore  noindiSment  lies  for  this  offence,  as  was  adjudge 
cd  about  two  years  ago,  in  the  cafe  of  The  fCing  v.  JVatfony 
in  this  court,  and  refolved  accordingly  by  all  the  judges  at 
itrjianU-Inn,     The  indictment  was  quaihed,  ahjente  Holt. 

IJO LT  chief judicc.     It  was  formerly  held  by  all  thelnafoitm 

judges  of  England^  that  wher>  there  was  a  proceeding  'P'"'^*!  ^^^^'^t 
fx  officio  in  the  ecclefiaftical  court,  they  were  not  bound  to  ^ty  is?ntWed 
6vt  the  party  a  copy  of  the  articles ;  but  the  law  is  other-  to  have  a  copy 
^ifc,  for  in  fuch  cafes,  if  they  refufe  to  give  a  copy  of  the  °^/^^  articles, 
articles,  a  prohibition  fhall  go  quBufque  they  deliver  it,  and  J^^l^^^'  ^' 
accordingly  upon  motion  a  prohibition  was  granted  in   the      *  *  ' 
lib  cafe  per  Holt  et  curiatju 

Thorn eton  verf.  Bernard. 

TN'  trelpafs  for  taking  duatfarcinas  Uniy  Anglice  twp  packs  y^^  oV!ef>Ion 
•L  of  flax,  et  duas  pircinas  cannabis    Anglice  two  packs  of  can  be  taken 
h'vTTip,    after  a  verdiil,    Mr.    Attorney  General  moved  in  aftf r  veHi^  to 
arrcft  of  judgment,  that  this  was  uncertain,  not  fct ting  out  pa^sTr  taking 
the  weight  or  quantity  of  a  pack  or  bundle,  two  pncks  of 

flax,  and  two 
packs  of  hemp,  on  account  of  the  uncertainty. 

Mr.  Broderick,  There  have  been  ftronger  cafes  thrfn 
♦his  after  a  verdift,  as  in  trover  for  duobus  pedis  vini  branditi^ 
dnglice  two  pieces  of  br-andy,  was  {a)  held  ^ood  here. 

Holt  chief  juftice.    It  is  well  enough.   You  may  plead  the  133, 191,  ^%%. 
recwery  in  this  a£J:ion  in  bar  to  anv  oth^r  a6lion  brought  for  ^"^  the  books 
fKt  iimcthing  J  and  if  the  plaintifFihould  declare  of  the  taking  ^^'^ '"''^'  ^^ 
{0)  Vide  ante  191.  ^  ^' 

R  3  .  fo 
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T»o»HETON  fo  much  hemp  by  weight,  you  may  aver  that  thefe  packs 
BuR^AiB.  ^"^  bundles  contained  that  weight.  In  an  action  of  detinue 
you  declare  for  a  box  of  writings,  without  fctting  forth  any 
writing  in  particular;  but  if  you  fct  forth  a  particular 
writing,  which  concerns  land,  as  a  charter  of  feoffment, 
then  indecvl  the  defendant  fliall  not  be  allowed  to  wage  his 
law. ; 

Let  the  plaintiff  take  his  judgment,  per  curiam. 
Garland  verf.  Exton, 

S.C.Salk.X94.    6  Mod.  88. 

THE  defendant  pleaded  a  plea  in  abatement,  and  the 
plaintiff  demurred,  and  judgment  was  given  for  the 
defendant,  alid  Mr.  Branthwaite  moved  for  the  defendant, 
that  he  might  have,  his  cofts,  upon  the  late;  ftatute  8  &""  9 
TV.  3.  c.  II. f.  2. 


A  defendant  is 
notintitled  to 
cofts  en  a  judg- 
ment in  abatCf 
ment.  R.  ace. 
jinte  336.  vide 
ante  788. 


/'#)VIdt  ante 
394- 


Mr,  Raymond  for  the  plaintift  infifted,  that  it  had  been 
otherwife  ruled  in  this  court  lately  in  two  cafes,  viz.  Tommi 
V.  Lloyd,  ante  336.  and  OgU  v.  Norcliffe, 

Holt  chief  juftice.  The  defendant  ought  not  to  have 
cofts  by  the  ftatute,  for  judgment  in  this  cafe  is  not  given 
on  the  demurrer,  but  quodquerens  nil  capiat  per  billam.  The 
ftatute  intends  only  to  give  cofts,  where  the  merits  of  the 
caufe  are  determined  bn  the  demurrer.  Where  judgment 
is  given  for  the  plaintiff,  it  (a)  is  not  final,  but  only  a  r«- 
fpondes  oufter^  and  he  has  no  cqfts  by  the  ftatute,  and  there- 
fore it  ought  to  have  the  fame  expofition  as  to  the  defend- 
ant, that  he  have  no  cofts  neither;  and  the  like  conftruflion 
ought  to  be  in  both  cafes  ;  to  which  the  court  agreed, 

Brough  verf.  Parkings,  ;^ . 

S.  C.  6  Mod.  80. 
17*  R  R  O  R  upon  a  judgment  in  the  common    pleas,  \n 


T  „  ^  ^  ^  ^  an  aftion  on  the  cafe  upon  an  inland  bill  of  Exchange 
vliil  in  no Mfe^  brought  againft  the  drawer..  The  plaindff  had  judgment  by 
nildicit,  Mr.  Raymond  for  the  plaintiff  in  error  urged, 
that  it  does  not  appear  in  the  declaration,  that  the  bill  was 
protefted,  and  fince  the  late  ftatute  of  9  y  10  W.  3.  c,  jj. 
no  aclion  can  be  brought  againft  the  drawer,  unlcfs  there 
be  a  protcft  made,  as  the  a£l:  requires,  which  Ought  to  be 
fet  forth  in  the  declaration.  At  the  common  law  the  plm 
tiff  had  no  remedy  againft  the  drawer  without  notice  given 
him  of  the  non-payment  bv  the  party  on  whom  the  bill 
^•^^^'^^j^.^^^^^  was  drawn,  iand  unlefs  tJiis  ftatute  makes  a  proteft  ncccflary 

any  feart  afcer- 

tained  by  tlie  calendar  &Us.    R.  ace.  SaUu    6z6«  Scnib.  ace.  ^  Mod*  41 .  Co.  Lit. 

before 


A  neglea  to 
proteftan  inland 


preclude  the 
holder  from 
maintaining  an 
aftion  U{X)n  it. 
S.C.  Salk.  131. 
3  Salk.  69. 
Holt  121.  vide 

Bayley40,45* 
#  The  court  will 
take  notice 
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before  any  a^on  can  be  maintained  againft  the  drawer,  it      S»oc«» 
does  nothing,  and  the  party  had  the  fame  advantage  before    pA^is'iMOf. 
the  ad  as  fince. 

Mr.  Parker  for  the  defendant  in  error  infilled,  that  the 
dedaration  was  fufEcient,  becaufe  this  bill  is  not  within 
the  ftatute ;  for  it  does  not  appear,  that  the  bill  was  acr 
cepted  by  the  unden^iting  of  jthe  perfon  on  whom  it  was 
drawn,  as  the  ad  requires;  and  there  can  be  no  proteft 
without  ftich  fubfcription,  and  for  that  reafon  he  faid,  the 
merchants  now  refiife  to  underwrite  an  acceptance.  But  if 
this  bill  be  within  the  ftatute,  yet  the  proteft  need  not 
be  fet  forth  in  the  <:ount,  becaufe  the  proteft  is  intende4 
for  the  benefit  of  the  drawer;  for  no  body  el  fe  can  be  dam- 
nified for  want  of  notice,  and  if  he  receive  damage  for 
want  of  fuch  proteft,  if  the  damage  amount  to  the  value 
of  the  bill,  that  wil)  be  %  difcharge  of  the  a<5lion  ;  or  if  it 
be  lefs,  then  the  drawer  ought  to  have  as  much  as  it 
amounts  to.  But  this  muft  be  taken  advantage  of  either 
upon  theevidencc,  or  by  a  fpecial  verdiQ,  whereby  it  may 
appear  to  the  court,  which  cannot  be  in  this  cafe. 

H^h  chief  jufKce.  In  this  cafe,  as  well  as  upon  a  foreign 
bill  of  exchange,  the  plaintiff  muft  give  convenient  notipe 
to  the  drawer,  of  the  non-payment  of  the  bill;  for  if  the 
drawer  receive  prejudice  by  the  plaintiff's  delay,  the  plain- 
tiff fhall  not  recover.  A  proteft  on  a  foreign  bill  is  part  of 
the  cuftom,  but  on  an  inland  bill  no  proteft  was  necellary  by 
the  <x>nunon  law,  but  by  this  ftatwte.  But  this  ftatute 
docs  not  deftroy,  or  take  away  the  party*s  aftion,  where9*»oW-3. 
there  is  no  proteft,  nor  is  the  want  of  a  proteft  any  bar  of 
the  adion,  but  the  a£i  feems  only  to  take  away  from  the 
plaintiff  his  intereft  or  damages,  where  he  has  not  made  a 
proteft,  of  to  give  the  drawer  a  remedy  againft  him  by  way 
of  a&ion  for  the  cofts  and  damages. 

P«c;^// juftice  of  the  fame  opinion,     I  cannot  agree  to 

take  away  a  man's  right  by  ambiguous  words  in  an  aA  of 

parliament,  they  muft  be  exprefs  words,  which  take  away 

a  man's  aiSions.    I  believe  a  proteft  was  never  fet  forth  in 

any  declaration  iince  this  ftatute :  which  Holt  agreed. 

* 

Another  exception  was  taken  to  the  execution  of  the 
writ  of  inquiry.  The  writ  is  returned  fuch  a  day  in  quin^ 
iena  Martini  and  the  inquifition  returned  is,  virtute  brevis^ 
^f.  returned  in  quinJena  Martini  ultitno  praeterito^  which 
muft  be  a  year  before,  v/z.  Martinmafs  twelvemonth ;  and 
St.  Martini  day  is  a  fixed  feaft,  and  always  on  the  nth  of 
Nwimber. 

R4  HqU 
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)  RoucM  Holt  chief  juftice.    The  return  is  made  on  the  28th  of  AV 

,  .   "^      ,     vembcr.  which  is  the  laft  day  in  full  term. 

Mr.  Parker,  You  cannot  take  nptice  of  the  day  of  the 
month. 

/i/i// chief  juftice.  WeWice  notice  of  all  fc?.fts,  and  the 
almanack  is  part  of  the  common  law,  the  crilendsr  being 
eftnbliflied  by  acl  of  parliament,  and  it  i§  publilhcd  before 
the  common  prayer  book.  Let  the  judgment  be  srfiirmed. 

^^"s^&o.  •        Sraartle  verf.  Penhallow. 

'     S.C.  6  Mod.  63. 

to'granf  copy-  T^  ejectment  upon  the  dqmife  of  Jonatlmn  bifliop  of  Exan 
holds  to  two  or  X  the  jury  find,  that  the  lands   in  queftion  are  cuftomary 
three  ftv  their  tenements,  parcel  of  the  manor  of  Trcgoar  in  the  county  of 
©rthrfurvivor  ^  Comivall^  and  by  the  cuftom  of  the  manor  are  demifableby 
to  hold  fcpa-  copy  of  court  roll  to  two  or  three  perfons  for  term  of  their 
ratcly  in  fuccef  lives,  and  of  the  longeft  liver  of  them,  habendum  juccejjlvt 
^t«-  Thebrd  fi^^^^  nommantur  in  charta^  ^c,  et  non  allter ;  and  that  by  the 
"may  grant  to  cuftom  of  tlie  manor,  the  perfon  firft  named  in  the  grant  en- 
onc  and  his  *  joys  the  tenements  to  him  alone  during  his  life,  and  ib-  the  fe- 
foT?hcUvc*rSf  cond  and  third:   that  by  the  cuftom  of  the  manoj  thclord  is 
three  perfons  to  have  heriot  of  every  fuch  perfon  fucceftively  dyipg  feifed; 
and  the  life  of  that  onc  Edward  NofiVGrthy^  being  lord  of  the  manor  by  vir- 
nww"[hfta^  ^"^  ^^  ademife  made  thereof  to  him  by  Thomas  late  bifliop  of 
be  may  be  Exo^h  immediate  predcceflTpr  to  the  lefior  of  the  plaintiff,  did 
intitisd  by  the  by  copy  of  court-roU   grant   the   tenements  in  queftion  to 
ma^M'-o^an'"'  ^""  Thomas  Norton^  and  his  aflxgns,  h/ibcndum' to  him  and 
hcriotcmthe  ^^'^  a/Tigns  for  the  lives  of  John  Penhallow^  TFilliam  Walton^ 
death  of  every  and  of  the  faid  Thomas  Norton^  and   of  the    longer  liver  cjf 
fuccemvTp  thctxi  fucojflrjey  ^c.  that  Edward  N^.jvjorthy  died,  whereby 
dying  fcifcd.  ^*^=*  cdatc  determined  ;  th::t    Jon^xthan  bifhop    of  Exon^  the 
S.C.Salk,  188.  leiTor  of  the  pliiintifF,  enlred  into  the  manor,  and  was  feifed 
3  ^j*^^- *^''  jure  ecclefiae^    rnd   entred  upon  the  tenements  in  queftion, 
'  ^'  tunc  In  pojjcjpone  of  the  faiu   John  Penhallow.  the  defendant 
And  he  (hall  colore  praeaiSJae  concejjionis  p^r  diSlam  copiafn  rotnlorum  curiae 
on^the  drlth^of  '''^'^^^' '  prrir,\lni per  praefatulhEdwardimNofivorthy exijlcntia^ 
any  affiance  wlu)  and  cj^c^cd  hirri,    and  made  a  leafe  to  the  plaintiff,  i5^r.  and 
may  die  fc.ftrd.  concludes  fuper   toia   materia'^  if  the  defendant  is  guilty  of 
3'saik^^l^Si!^^'  ^^^^   faid .  tfefpafs  and  ejcftment,     l^c.       Serjeant   Hooper 
Hoh  162.^  '  "^^J  Mr.  Eyre  for  the  plaintiff  infifted,  that  this  grant  made 
N  •  t    ft  c  ^^^  Thomas  Ncrtcn  for  his  own  life,  and   the  lives  of  the  de- 
bc  obtained  by  f^-ndant  and  IFilliam  Walton^  is  void  in  tota^  not  being  pur- 
occupancy  in  a  fuant  to  the  cuftom.     l^he  cuftom  is  found  to  be,  to  make 
copyhold  eftare.  gj-^nts  to  two  or  thrce  perfons  for  their  lives,  habendumfuccej- 

3  Salk.  »St. 

lIoIti63.  D.  ace' Co.  Lit.  4«.b.  131^1  Id  n.  3.  If  a  fpecial  vcrdift  finds  a  grant  for  life,  the 
grantee  fhall  prima  facie  be  prefumed  to  be  alive  at  the  time  of  the  terdi^;  Vide  Com.  Dig. 
Pleader,  C.  67.  ad.  Ed.  vol  5.  p.  5:.  '  ; 

Jivey 
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five^  l^c.  et  non  aliter ;  but  the  grait  by  Edward Nojivorthy     Smartl* 
is  to  Thomas  Norton  and  his  affigns,   habendum  for  his  own   „      "^ 
life,  and  the  lives  of  J.  P.  and  fK  IV,  which  varies  from   *  "'^^*'^"*' 
tk  cuftom.     And.  though  the  grant  be  of  an  nferior  intereft 
t&an  is  allov/ed   by  the  cuftom,  yet  it   being  prejudicial   tQ 
the  lord  in  refped^f  his  tenure,  and  of  his  fer\rices,  &ff.  the 
cuftom  v/iH  not  warrant  it,  but  it  will  be  void  againft  the 
fucceffor.     In  this  cafe  Thomas  Norton  is  tenant  for  his  own 
life,  ^nd  the  lives  of  the  other  two ;  fcJr  J.  P.  and  W.  JV. 
zre  not  named  to  take  any  intereft,  but  only  added  by  way 
C'f  limitatiiji^  of  eftate  to   Tl  N.  fo  that  upon  the  death  of 
f.  i*' '5  either  of  the  other  two  lives  be  in  being,  there 
will  be  an  occupant  of  the  copyhold,  which  will  be  an  in* 
jury  to  the  lord,  when  a  ftranger  fliall  have  power  to  come 
in  without  his  <:o(rfent.     Where  an  eftate  pur  auter  vie  is 
made  of  copyhold  lands,  an  occupancy  is  incident  to  it,  as 
well  as  to  an  erfate  fur  auter  vie  in  freehold  lands.     If  upoa 
fuch  a  grant  the  tenant  fur  auter  vie  fliould  become  a  bank-r 
rupt,  the  commiffioners  by  force  of  the  ftatute  might  aiEgn 
OTcrhis  eftate,  and  fuch  affignec  will  hold  the  knd  after  the 
<ic2th  of  the  tenant  during  the  lives  of  the  cejiuys  que  vies\ 
for  die  lord  cannot  enter  againft  his  own  gr^t  fo  long  as 
either  of  them  live,  which  will  be  an  inconvenience  and  an 
injury  to  the  fucceflbr.     Befides,  this  grant,   if  it  be  made 
good,  will  enure  to  the  prejudice  of  the  lord,  by  depriving 
him  of  his  heriot  cuftom ;    and  in  this  cbuntry  heriots  are 
very  valuable,  and  a  great  part  of  the   revenue.     For  the 
ctiftom  has  confined  the  payment  of  theherio\  to  a  particular 
eilate,  wz.  upon  the  death  of  every  tenant  dying  Teifed. 
Now  in  this  cafe  if  either  of  the  cejiuys  que  vies  die  before 
T.  N.  the  lord  will  lofc  his  heriot,  which  he  would  be  in- 
tided  to,  if  the  cuftom  was  purfued  by  the  grant ;  becaufe 
tuey  are  not  tenants,  and  fo  not  within  the  cuftom.     And     , 
if  Ti  A^  die  firft  the  lord  cannot  claim  a  heriot,  becaufe  he 
i'N  not  the  pcrfon  to  pay  it,  not  being  firft  named  to  take  by 
the  grant.   ,Now  though  a  leffer  eftate  maybe  included  with- 
in a  power  by  cuftom  to  make  a  greater  eftate,  as  by  force 
of  a  cuftom  to  grant  for  three  lives,  the  lord  may  grant  for 
one  life  ;   yiet  the  full  rents  and  fervices  muft  be  referved, 
or  elfe  the  grant  will  be  void.     If  a  man  have  a  power  to 
make  ieafes  for  three  lives,  he  cannot  make  a  leafe  for  a 
thou fand  years,  which  yet  is  a  lefs  eftate  in  the  eye  of  the 
law ;    becaufe  the  law  confiders  the  value  of  the  eftate,  and 
does  not  merely  regard    it  as  a  lefs  eftate  in  quantity  in 
the  eye  of  the  law.     So  if  a  man  have  a  power  to  make 
Ieafes  for  three  lives,  referving  the  ancient  rents  and  fer- 
vices, a  grant  for  three  lives  without  any  refervationj^  or 
with  a  reservation  fnade  in  fuch  a  manner  as  that  it  will  be 
impoffible  the  rent  (hould  ever  become  payable,    will  be 
void.    In  the  cafe  of  the  dean  and  cliaptdr  erf"  Worcejler^  6 
C?.  3^.  and  2  Cro.  76.  it  is  iaiplied  in  the  refolution,  that 
'  •  if 
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Smartli     if  the  ftatute  of  13  Eliz.  had  required  the  refervation  of  ac- 

^  cidental  fervices,  the  lofs  of  the  heriot  would  have  made  the 

PiNHALLow,  j^^^^.  y^jj^     ^j^j  -^  jj^^  principal  cafe  the  lofs  of  the  heriot 

differs  it  from  the  cafe  of  f^enn  and  HoweUj  i  Roll  51U 
which  is  objedted,  where  there  was  no  heriot  cufiom.  But 
admitting  this  to  be  a  good  grant  as  to  Thomas  Norton  for 
his  own  Iifet  yet  being  void  as  to  the  limitation  for  the  lives 
of  the  other  two,  it  mu ft  be  void  in  the  whole,  and  cannot 
ftand  good  for  part,  becaufe  the  lord  grants  in  a  manner 
under  a  power  by  force  of  the  cuftom,  which  being  exceed* 
ed,  muft  be  intirely  void  againft  the  (ucceflbr  as  is  other 
like  cafes.  For  howfocver  the  power  be  given,  whether  by 
a(fl  of  parliament,  by  grant,  or  by  cuftom,  all  will  come 
under  the  fame  conftra£tion,  and  when  it  is  exceed- 
ed, the  eftate  ma^e  is  wholly  void.  As  if  a  bifhop  make 
a  leafe  for  diirty  years,  or  but  two  and  twenty  years,  it  will 
be  void  againft  the  fucceflbr  in  the  whole,  and  cannot  ftand 
good  for  one  and  twenty  years,  becaufe  the  eftate  is  intirc, 
and  cannot  be  fevered.  So  a  leafe  parol  made  for  four  years 
is  void  for  the  whole,  by  the  ftatute  of  29  Car.  au  of  fraud«. 
So  powers  under  fettlefnents  muft  be  ftriftly  purfued,  when 
the  words  are  particular,  according  to  the  diftin^on  in 
Whitlock's  cafe.     8  Co,  69.  b.  70. 

Next  they  took  feveral  exceptions  to  the  vcrdiA.  i»  That 
although  where  a  cuftom  warrants  a  greater  eftate  a  lefler  Is 
included,  yet  when  the  jury  only  Hnd  the  cuftom  to  make 
the  greater  eftate,  as  here,  that  will  not  warrant  the  mak- 
ing a  lefler  eftate  ;  for  that  is  only  by  inference,  and  argu- 
mentative :  but  the  jury  here  ought  to  have  found  pofitivc- 
Jy,  that  by  the  cuftom  an  eftate  pur  auter  vie  is  grantable. 
As  in  2  Roll.  693.  n.  i,  2.  Venn  and  Howell.  But  as  this 
cuftom  is  found,  the  grant  here  is  not  within* it,  for  it  ip,  that 
.  the  lords  may  make  eftates  to  two  or  three  perfons  for  t^*o 
or  three  lives,  tt  non  aliier^  which  exprefsly  excludes  an 
eftate  pur  auter  vie.  2.  By  the  -verdiil  it  does  not  appear, 
that  the  eftate  granted  is  yet  continuing,  for  the  jurjr  have 
not  found  that  Thomaf  Norton  the  tenant  pur  auter  vie  is 
alive,  and  then  the  court  muft  prefume  that  he  is  dead  (as 
indeed  the  truth  is)  as  in  an  suflion  brought  by  one  that 
claims  under  a  leafe  made  by  tenant  for  life,  he  muft  aver 
the  tenant  for  life  is  livinff.  2  Cro,  622.  2  Bulfir.  263,  In- 
deed where  the  jury  make  a  fpecial  conclufion  to  a  par- 
ticular point  as  in  GoodalPs  cafe,  5  Co.  all  other  things 
fliall  be  intended ;  but  here  the  verdift  concludes  generally 
upon  the  whole  matter,  if  the  defendant  be  guilty,  Wr. 
And  by  the  words  John  Penhallow  may  as  well  be  fuppofed 
to  be  in  pofteilion  as  an  occupant,  as  under  the  intcreft 
granted  to  Thomas  Norton  :  for  it  is,  that  the  plaintiff  enter- 
ed into  the  land,  tunc  ii  pojefftone  praedi^i  Jobanms  Pen- 

iallow 
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iudbwcokre  praediifae  conceJjtontSy  i^c,  per  praefaium  Ed"     Smaitlx 

wardum  Ndjwortby  exiften*     bo  th^it  here  is  no  title  found  for  ^      * 

the  defendant,  and  the  plaintiiFis  found  to  be  in  poffeffion.        •""ailow^ 

yif.  IViUiams  and  Mr.  Mountague  for  the  defendant  argu- 
ed, that  this  grant  is  warranted  by  the  cuftom  for  the  whole 
eftate  granted  j  for  a  grant  to  three  for  the  lives  of  three 
odiers,  is  a  lefler  eftate  in  judgment  of  law  than  a  grant  to 
three  for  their  own  lives,  and  therefore  muft  be  inclu(]ed 
within  the  cuflom  by  neceflary  implication.  It.  muft  be 
intended,  that  when  a  grant  is  made  to  three  for  their  owi^ 
lives,  the  grantees  may  furrender  ^d  compel  the  lord  to 
admit  them  ;  and  he  that  cpmes  ip  by  fuch  furrender,  will 
have  an  eftate  pur  outer  vie\  and  if  the  tenant  by  this  z£k 
can  make  fuch  an  eftate,  furely  the  lord  may,  or  elfe  it  wil| 
be  in  the  power  of  the  tenant  to  alter  the  cuftom,  and  not 
of  die  lord,  which  is  not  equal.  But  in  this  cafe  the  lord 
does  not  grant  merely  by  a  nude  authority,  but  he  has  ai| 
authority  coupled  with  an  intereft,  and  therefore  is  not  tied 
up  to  the  letter  of  the  cuftom  ;  but  a  grant  within  the  rea- 
fon  and  ctiuity  of  the  cuftom  is  good.  Co.  Lit.  52.  b.  1^ 
in  the  cafe  of  Downs  and  Hopkins^  1  Cro.  Eliz.  323.  where 
the  cuftom  was  to  make  grants  for  one  or  two  lives  s  and 
a  grauit  was  made  to  a  man  and  his  wife,  habendum  to  the 
hufbaod  for  life,  and  to  the  wife  durante  viduitatefua ;  this 
iras  adjudged  a  good  grant,  within  the  cuftom,  which  war* 
ranted  a  greater  eftate.  So  the  cafe  of  Stanton  v.  Barnes^ 
I  Cro.  Elix.  373.  where  the  cuftom  was,  that  the  lord 
might  Aitm\kfolummodo  in  fee,  yet  it  was  refolved  he  might 
demife  for  years,  or  life,  or  in  tail,  being  lefler  eftates,  and 
the  word  folummodo  ihould  not  reftrain  his  liberty,  i  RolL 
511.  »•  I,  2.  Coie^s  Copyholder  I S$.  Co.  Lit.  $2.  b.  So  ii^ 
our  cafe  the  grant  to  T.  N.  for  his  own  life,  and  the  lives 
oij.  P.  and  ^.  ^  is  a  Ifffer  eftate  in  the  eye  of  the  law, 
than  if  it  had  been  granted  according  to  the  letter  of  the 
cuftom,  to  three  perlons  fuccejpve  fqr  their  own  lives  i  and 
in  fubftance  and  eSe£t  the  cuftom  is  purfued,  ifor  the  grant 
is  for  three  lives,  and  in  both  cafes  the  continuance'  of  the 
eftate  is  the  fame.  The  meaning  of  the  cuftom  and  of  the 
words,  et  nonaliterj  is,  that  the  lord  fliall  not  grant  ti  larger 
eftate  than  for  three  lives,  nor  a  joint  eftate,  but  habendum 
fitueffwe ;  fo  that  they  reftrain  the  lord  as  to  the  quantity 
and  quality  of  the  eftate  granted.  If  the  lord  grant  to 
three  perfons  for  their  lives  without  the  words  habendum fuc^ 
.  teffive^  the  grantees  would  be  jointenants.  Co.  Copyholder 
139.  And  fuch  grant  would  be  void,  becaufe  not  purfu- 
ant  to  the  cuftom,  but  excluded  bv  the  words  et  nan  aliterK 
But  it  \5  the  fame  thing*  to  the  lord,  whether  the  perfons 
named  take- it  feverally  for  their  lives,  or  that  one  of  them 
take  the  whole  eftate  for  their  three  lives ;  and  it  will  be  no 
inconvenience  or  prejudice  tO  the  lord,  for  he  will  come 

ta 
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Smartlk  to  the  land  again  as  foon.  Nay,  in  the  principal  *cafe  hs 
•  "^  ^  .  will  have  it  fooner,  for  if  Thomas  Norton  die  firtt,  living  the 
^^^'^^^^^^  other  cefiuys  qaevies^  the  lord  fhall  enter,  and  there  (hall  be 
jio 'occupant,  becaufe  of  the  prejudice  it  would  be  to  the 
lord,  as  is  adjudged  X  RolL  512,  «.  3.  k'enn  and  Hstvellj 
which  is  our  cafe  in  point.  And  for  the  fame  reafon  th- 
^  llatuteof  frauds,  29  Car*  2.  docs  not  extend  to  makeeftates 
fur  auter  vie  in  copyholds  lands  affets  or  deyifable..  And 
though  a  copyholder  pur  auter  vie  Ihould  become  a  bank- 
rupt, thca/ligneeofthe  commiliioncrs  of  bankrupts  miift  be 
fubjecl  to  the  fame  fine,  rents  and  fervices,  as  all  other  te- 
nants. And  in  the  principal  cafe  the  lord  will  not'lofchis 
heriot,  for  when  Thomas  Norton  dies,  the  heriot  becomes 
due.  And  in  like  manner  a  heriot  muft  be  paid  upon  the 
death  of  every  affignee  of  the  commiflioners  of  bankrupts  ; 
but  if  J.  P.  or  fV,  TV'  thefc  cejiuy  que  vies^  die  during  the 
life  of  T,  N,  then  indeed  the  lord  will  have  no  heriot,  nor 
is  he  intitled  to  any  by  the  cuftom ;  and  it  would  be  the 
fame,  if  they  two  took  the  cftate  after  the  death  of  T.  N 
by  the  grant,  for  no  heriot  is  due  on  their  deaths,  becaufe 
fhcy  were  not  in  poffeflion,  as  the  cuftom  is.  But  admit- 
ting a  grant  to  a  man  for  his  own  life  and  the  lives  pf  two 
others  is  not  warranted  by  the  cuftom,  yet  ^  grant  to  a  man 
.for  his  own  life  only,  which  is  a  leffer  eftate  than  an  eftate 
to  three  for  their  lives  muft  be  good  upon  the  rcafons  and 
authorities  before  alleged;  and  then  though  this  grant  be 
void  as  to  the  limitation  for  the  lives  of  J,  P.  and  fK  fV, 
yet  it  will  ftand  good  to  T  N,  fqr  his  own  life,  for  the 
former  part  of  the  grant  is  fufEcient  to  pafs  an  eftate  for 
life  to  T.  Ny  and  then  the  habendum-,  if  it  be  beyond  the 
power,  will  be  furplufage  and  void,  and  the  grant  will  ftand 
/  go6d.  The  habendum  is  a  diftin£l  thing  from  the  grant. 
Hob,  171.  though  there  is  a  difference,  where  the  eftate  is 
granted  by  exprcfs  words  in  the  premifles,  and  where  it  is 
only  implied.  Indeed  where  tenant  in  fee  mak^s  a  grant,  the 
implied  eftate  in  the  [--emiffes  may  be  either  rcftrained  or 
'  increafcd  by  the  habendum ;  but  in  this  cafe  the  habendum 
can  neither  increafe  of  deftroy  the  implied  eftate.  In  copy- 
hold lands  there  is  no  legal  eftate  for  life,  it  is  only  an  eftate 
at  will  eftiibliflied  by  the  cuftom,  and  the  lords  are  only 
compellable  in  equity  to.  make  admittances.  And  grants 
of  copyhold  eftates  fliall  be  conftrued  by  eauity,  as  2  RclK 
67.  Brookes  v.  Brook esy  Poph.  125,  126.  If  the  lord  had 
only  a  naked  power  to  make  leafes  for  three  lives,  yet  a 
grant  for  one  life  would  be  good.  Cb.  Lit.  258.  a,  b, 
Perkinsy  feci.  189.  A  grant  to  a  man  for  his  own  life,  re^ 
.  mainder  to  him  for  the  lives  of  J,  S,  and  y.  D,  though  it 
be  void  as  to  the  remainder,  yet  it  will  be  good  as  to- the 
eftate  for  life  ;•  and  here,  thongh  T.  N  is  laft  named  in  the 
habendum^  yet  it  fliall  be  tranfpofed  in  conftruftion,  as  if  it 
were  firft  limited 
-  At 
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As  to  the  exceptions  taken  to  the  vcrdidi,  it  was  faid,  Smart lk 

that fince  the  frrant  is  found- to  be  made  to  T.  N.  for  his  p. „„'*;., ^^ 
liJe,  it  muft  be  fuppofed  that  he  is  it  ill  aving,  and  the  jury 
have  not  found  any  ^ik  mtheleflbr  of  tlie  plaintiff. 

The  court  were  all  of  opinion  to  give  judgment  for  the 
defendant  upon  the  firft  argument  of  ^trinity  term;  but 
upon  the  importunity  of  ferjeant  Hooper  they  gave  him 
leave  to  fpeak  to  it  again  this  term,  when  judgment  was 
given  for  the  defendant  by  the  whole  court. 

Upon  the  firft  argument  Holt  chief  juftice  faid,  this  mat- 
ter might  have  been  better  found ;  but  though  it  be  not 
found,  that  T.  iV.  is  living  yet  when  the  jury  find  a  grant 
to  him  for  his  life,  we  muil  intend  in  a  fpecial  veidicl,  that 
he  ftill  continues  alive,  efpecially  when  the  plaintiff  is  to 
make  out  a  title  to  avoid  the  grant*  but  it  {a)  would  be 
otherwife  in  a  plea,  ^uodfuit  come [Jum  per  PoiV£U]\x{i\Qt.  ~ 
We  cannot  prefume  that  he  is  dead,  for  he  being  once 
found  alive,  we  muft  taive  him  fo  to  continue,  unlcii  it 
were  exprefsly  found,  that  be  is  fince  dead. 

Halt  chief  juftice.     There  is  no  difference  in  tliis  cafe  as 
to  the  cftate  of  the  lord,  who  .made  this  graAt  i    for  st  lord 
thst  is  feifed  in  fee  of  the.  manor  can  make  no  greater  eftate 
of  2ny  copyhold   than  for   three,  lives,    according  to   the  Cuftom  to  grant 
cuftom.     Surely  a  grant  for  one  life   is  good  within   this  for  three  livci, 
cuftom;    as  where  the  cuftom  is  to  grant  in  fee-fimple,  the  ?  rant  for  one 
lord  may  grant  in  fee  tail  without  difpute.     If  the  reftrained  **^^^* 
iniding  of  the  jury  were  to  be  taken  as  the  plaintiff's  coun- 
fwl  inlift,  if  the  lofd  grant  only  for  one  life,  it  will  be  void;  . 
but  the  words /^  mn  aliur  muft  be  meant  only  of  the  extent 
of  the  cuftom,  and  not  that  the  lord  is  confined  to  the  for- 
mality of  a  grant  for  three  lives  only.     The  cuftom,  that 
the  grantees  fhall  take  funt  nominantur  in  charta^  is  good* 
When  a  grant  is  made  to  one  named  in  the  premiffes,  ha^ 
hendum  to  him  and  his  afligns,  during  his  own  life  and  the 
lives  of  two  others,  and  two  eeftuys  que  vies  may  take  in  re-  / 

mainder  by  cuftom,  though  named  after  the  habendum  but 
the  cuftom  is  not  fo  found  here.  But  by  the  cuftom  of  fome 
manors,  he  that  is  firft  named  may  by  furrender  deffeat  the 
eftates  of  thofe  in  remainder  \  but  the  cuftom  fliall  be  con- 
fined to  that  particular  form  of  furrender  in  court,  and  fliall 
not  be  extended  to  a  furrender  in  law  by  fine,  as  was  adjudged 
in  this  court,  between  Zinzan  and  Tahnage^  tempore  Car,  2. 
(quod  vide  T.  Jones  142,  143.)  Surely  in  this  cafe  the  grant 
will  be  good  to  T.  N.  for  his  own  life,  being  an  eftate  within 
the  limits  of  the  cuftom,  and  the  naming  of  the  other  two 
lives  will  not,diminiih  his  eftate.     As  for  the  cafe  put  upon 

fa)  R«acc.DaL  loi.  pi.  34.  i  Mod.  216.  2  Mod.  93  D.  ace.  Pbwd.  31.  1. 
Moor.  306,  335.  Co.  JLiit.  4».  a.  303.  b.  Vide  2  Lev.  21  o.  Com.  Dij.  Pleader 
C.66,  x4£d.  vol.  5.  p.  50. 

the 
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Smaktlk    tfee  flatute  of  Elizabeth^  where  a  Icafe  is  made  by  a  bil 

PsNHALtow.  ^*^^  two  and  twenty  years,  it  fhall  be  void  in  the  whole,  anil 

'  ihall  not  be  good  -againft  the  fucceflbr  for  one  and  twenty 

years,  becaufe  the  ftatute  ties  it  up  to  that  form.     But  if 

the  words  of  the  ftatute  were,  that  they  might  make  leafes 

for  any  number  of  years  liot  exceeding  twentyM)ne  years,  if 

a  leafe  were   made  for  two  and  twenty  years,    it  would 

ftand  good  for  the  one  and  twenty  years.     It  is  very  plain^ 

that  if  a  grant  be  made  of  a  copyhold  pur  outer  vie,  that 

Upon  the  death  of  tenant  for  life  living  cefitty  ^ue  vie  there 

Ihall  be  no  occupant,  but  the  (a)  lord  fhall   enter.      As 

lif  a  copyholder  when  there  is  a  tenant  for  life  of  a  cop]rhold,  the  remainder 

ffJrfeittS'^hc  ^^^  ^^^^>  ^^  ^^^^^^  ^^  ^^^^  commits  a  forfeiture,   the  lord 

lord  ihall  enter,    ^^U  enter,  and  not  he  in  the  remainder.     In  this  cafe  the 

and  not  the  re-  eftatc  granted  is  a  leffer  eftate  than  a  grant  to  three  for 

mainder  man.     ^^j,.  jjy^^'  vf\i\(ii  the   cuftom    admits,     I  dd  not  fee  how 

'  the  lord  will  be  prejudiced  by  this  grant,  by  the  lofe  of  his 

heriot,  as  is  infifted  5  for  by  the  c^uftom  a  heriot  is  due  upon 

the  death  of  evefy  tenant  dying  feifed :    fo  that  although 

the   leafe  be  made  pnr  outer  vie^  yet  upon  the  death   of 

T.  N,  the  tenant  for  life)  a  heriot  will  becomie  due,  and  the 

cuftom  extends  to  it 

P^tc/^/Zjuftice;  A  grant  to  ofie  for  life,  habendum  to  him 
and  two  others  for  their  lives)  ii  jgood  ^within  the  cuftom. 
Withoiit  doubt  there  can  be  no  occupant  in  this  cafe, 
ibr  the  eftate  goes  ho  farther  than  the  cuftom.  If  by 
the  cuftom  the  lord  may  grant  for  three  lives,  he  may 
grant  for  one  life^  or  fbr  any  eftate  comine  widiin  the 
intent  of  the  cuftom ;  then  the  grant  here  will  be  good  to 
T.  N.  for  his  own  life,  thoii^  it  ftioald  be  void  as  to  the 
limitation  for  the  lives  of  the  other  two.  The  heriot  will 
be  due  upon  the  death  of  71  N.  if  the  eftate  be  good  for  his 
life,  as  it  is. 

Pawys  and  Gould^  j^^g^h  agreed^ 

Holt  chief  juftice.  If  a  man  grant  a  rent  out  of  his  lands 
to  A.  for  the  life  of  j8.  (b)  fhall  not  the  rent  extinguifh  if  A 
die  ?  For  there  wants  a  grantee,  artd  fo  it  is  here^  An 
occupancy  is  for  fupplying  the  freehold^  biit  the  freehold  of 
a  copyhold  eftate  is  in  the  lord)  and  the  tenant  has  only  an 
eftate  at  wilL 

Powell  juftice*  There  is  no  colour  of  doubt«  It  is 
agreed,  that  the  lord  may  gr^t  abfolutely  to  one  for  life, 
for  that  will  not  defeat  him  of  his  heriot,  which  binds  all  the 
tuftomaiy  eftates  granted  with  the  cuftom  ;  and  then  the 
addition  for  the  lives  of  the  other  two  will  not  hurt  the 
g;rant  for  his  own  life.       j 

(a;  VideVan^h.  soi.  i.  BLCom.  260.        {ij  Vide  Co.  titt.4t.  b.  Vjutgb* 
toi.  Com.  Di(.  l^atfs,  F.  ft*  td«  Y«l  j.  p.  247.  ,2-BLCMt.  269. 

Up«a 
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Upon  the  fecond  argument  this  term  Holf  chief  juftice     Sma»tl» 
faid^toferjeant  Hooper^  who   argued  for  the  plaimifF,  lam  p,„„]J^i.i.oKr. 
glad  I  have  heard  another  argument)  becaufe  I  fuppofe  you 
will  now  be  fatisfied.     The  cuftom  confifts  of  three  parts  : 
I.  As  to  the  conftitution  of  the  eftate  granted,  it  muft  be 
fcy  copy  of  court-roll :    2.  As  to  the  extent  of  the  eftate,  it 
muft  not  be  above  three  lives :    3.  As  to  the  manner  of  the 
eftatej  which  is  different  from  the  conftitutioti  of  the  law 
by  the  operation  oftha  cuftom,  viz.  to  tWo  or  three  haben-' 
dumfucQejfruificut  nomnantur.     Whfen  a  cuftom  enables  the 
lord  to  grant  for  three  lives,  cannot  he  grant  for  one  life. 
He  may  without  doubt,  for  it  is  within  the  cuftom.     The 
cafes  cited  for  the  defendant  are  in  pointi     Where  the  cuf- 
tom is  to  grant  in  fee,  yet  the  lord  may  grant  to  one  for 
life,  with  a  remainder  to  anpther  in  tail,  as  in  the  caie  of 
Stani9n  v.  Barnes^  I    Cr6,  Elix.  373.     And  that  is  good, 
though  the  cuftom  be  to  grant  an  intire  eftate  in  fee-fimple. 
So  where  the  cuftom  is  to  grant  for  life,  a  grant  durante 
vUmtate  is  good  )    as  in  the  cafe  of  Downs  and  H^JtinSj  1 
Cro,  E/iz.  323.  though  it  has   a  different  determination, 
becaufe  it  is  a  lefler  eftate,  and  fo  within  the  cuftom^     As 
to  the  mi&bief  you  pfetend,  that  if  71  i^  fhould  become  a 
bankrupt,  and  the  commiifioners  grant  ov^  his  eftate,  the 
affignee  fhall  have  it  during  the  three  lives  ;    fuppofe  it  had 
been  purfuant  to  the  cuftom  to  three  fucceffiive^  aiid  the  te- 
nant firft  named  had  bccoAne  a  bankrupt,  and  the  tommif- 
fioners  affign  his  eftate,  the  afligner  is  become  tenant  pur 
outer  vie  indeed,  but  no  more,  and  afterwards  the  affignee 
dies  during  the  life  of  the  tenant,'  that  is  6ut  of  the  cuf- 
tom, yet  me  lord!  (hall  have  a  heriot.  upon  the  death  of  the 
tenant  i  for  though  the  ftatute  o(  James  li  makes  an  alterr 
ation  of  the  eftate,  it  did  liot  intend  to  prejudice  the  lord^ 
and  when  the  affignee  is  admitted,  he  becomes  tenant  ac- 
cording to  the  original  conftitution  and  tenure  of  the  land* 
Here  the  grant  is  only  to  T.  N,  during  his  life,  and  the  lives 
of  the  other  two,  tiie  confequenoe  of  which  is^  that  IfT.  N: 
die  living  the  ceftuysque  vies^  fince  there  can  be  no  occupant 
of  a  dop^pld  eftate,  the  lord  upon  his  death  will  have  his 
heriot  cuftom,  and  alfo  the  land  ;    fo  that  it  will  be  no  in- 
convenience, though  the  lord  has  no  heriot  upon  the  death 
of  the  other  t\^6,  becaufe  he  has  the  land  ttfelf; 

Powell  juftice.  If  any  prejudice  might  happen  to  thcf 
lord  in  this  cafe,  the  grant  would  be  void,  but  there  can  be 
none  here.  This  grant  is  within  the  cufton,  and  is  a^  ex- 
tenCve  a$  a  grant  to  three  for  their  livesi  and  is  not  a  lefTe/ 
eftate  than  the  cuftom  contains,  as  a  grant  for  his  own  life 
only  would  be  ;  and  that  diftinguifties  this  cafe  from  the 
cafes  cited.  TTie  cafe  of  ^ii«  ami //w<;^//i  i  Roll.  511.  is 
aftrongcafe,  for  if  there  can  be  no  occupancy,  then  there 

can 
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SMAiTtx  can  be  no  prcjudicje  to  the  lord,  butitwHl  indeed  be  forhi«? 
^  "^  _  benefit ;  f<5r  upon  the  death  of  T.  N.  the  other  two  lives  fall 
in  to  the  (lord,  fo  that,  though  helofe  his  beriot  upon  their 
deaths,  it  will  be  no  lofs  to  him.  If  the  ^e/iuy  que  vies  die 
during  the  life  o(T,  N^  the  lord  will  have  no  henot  indeed, 
nor  ought  he  to  haye  any  by  the  cuftom  ;  for  li  the  grant 
had  been  to  them  three,  and  they  two  had  died  during  the- 
life  of  T.  N.  the  lord  would  not  have  been  intitlcd  to  any 
heriot,  for  the  cuftom  is  to  have  a  heriot  upon  the  death 
only  of  the  tenant  in  poffeffion.  This  cafe  does  not  differ 
from  that  of  f^enn  and  Howell :  the  eftate  granted  here  is 
not  greater  than  the  cuflom  warrants,  bat  in  efFefi  lefs  ; 
becaufe  if  T.  N.  die,  living  the  other  two,  the  lord  will 
have  the  whole  land.  But  your  cafe  upon  the  banlcniptcy 
is  fit  to  be  confidered,  which  is  by  force  of  a  ilatutp  made 
fince  the  refolution  of  Fenn  and  HoweWs  cafe  i  but  the 
commiffioners  cannot  aflign  any  other  eftate,  nor  in  any 
other  manner,  than  T.  N.  himfelf  had  it ;  and  when  T.  N. 
dies,  the  eftate  determines,  or  if  the  affignee  die,  fball  not 
the  lord  have  a  heriot« 

ir  :  . 

Holt  chief  juftice.  The  lord  fhall  not  haVe  a  heriot  upon 
the  death  of  the  ailignee,  but  upon  the  death  of  the  bank^^ 
rupt.  The  lord  indeed  muft  admit  the  ^gnee,  but  upon 
the  death  of  thettenant  bankrupt,  the  lord  (hall  have  his 
heriot,  to  which  he  is  intitled  upon  the  original  admiifion 
of  his  tenant,  and  which  is  faved  by  the  ftatute* 

Serjeant  Hooper,  By  the  affignmetn  of  the  commifEoners 
which  is  ufually  made  to  feveral  perfons,  the*  whole  eflate 
/for  the  three  lives  is  transferred  to  the  aiEgnees  by  the  force 
of  the  ftatute,  which  is  the  eftate  the  bankrupt  had,  and 
will  continue  after  his  death  during  the  lives  of  the  other 
two. 

Holt  chief  juftice.  If  originally  the  grant  be  not  good 
for  longer  than  his  own  life,  and  after  his  death  there  can 
be  no  occupant,  fure  the  ftatute  cannot  enlarge  the  eftate 
to  the  aifignees  :  quodfuit  concejjum  per  Powell, 

Holt  chief  juftice.  The  cuftom  is,  that  the  lord  (hall 
have  a  heriot  on  the  death  of  every  tenant  in  pofTefHon ; 
now  if  T,  N,  dies,  living  the  other  cefluys  que  viV,  the  lord 
will  have  his  heriot,  and  the  land  too,  and  that  is  for  his 
benefit.  ^  ^ 

Rowys  and  G^u/i  judges  of  the  fame  opinion* 

Pmtil 
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PmeBjnftice.    If  the  aifignce  of  the  commiffioneri  took    ^maiti* 
ancftatc  for  all  the  three  lives,  yet  the  prejudice  thereon  to  p^^^  n^fctow 
the  lord  is  too  remote  to. be  confidered,  but  we  will  give 
you  our  opinions  upon  thati     Holt  chief  j  uftice  agreed* 

Afterwards,  at  another  day,  Potuell  jufkicc  faid,  die  cafe 
of  the  bankrupt  is  not  an  objedion  in  this  cafe ;  it  might 
luvc  been  made  at  the  time  of  the  refolution  of  the  cafe  of 
Venn  2aid  Hnuell  I  it  is  at  the  moft  only  a  remote  con fi  de- 
lation of  a  prejudice  by  the  lofs  of  a  heriot  on  the  death  of 
the  tenant;  but  the  lord  in  this  cafe  has  a  great  advantage 
by  the  coming  in  of  the  efVate  upon  the  death  of  T.  N. 

Hdb  chief  Juftice.  The  commiffioners  cannot  affign  a 
greater  intereft  than  the  tenant  hittifelf  had,  T.  N.  being  te- 
TQiitpur  outer  vie ;  when  he  dies,  the  eftate  of  the  aiHgnee 
determines,  and  the  lord  mu^  have  a  heriot  upon  the  death 
of  the  tenant,  and  the  cuftom  is  only  to  have  a  heriot  upon  ' 

the  death  of  the  tenant  in  poifeffion ;  and  although  the  af- 
lignee  comes  in  by  force  of  the  ftatute;  without  any  admit- 
tance of  the  lord,  as  an  heir  by  defcent  has  the  eftate  caft 
upon  him  by  the  law,  yet  he  muft  be  fubje<5l  to  the  fines  and 
fcrvices  due,  under  pain  of  forfeiture  of  his  eftate,  for  they 
are  (aved  by  the  ftatute.  By  the  cuftom  of  fome  manors^ 
but  it  is  not  fo  found  here,  he  that  is  iirft  named  in  the  copy 
may  by  furrender  deftroy  the  remainders  of  the  other  gran- 
tees; but  if  the  firft  tenant  purchafe  the  manor;  whereby 
the  ferrice  is  exttnd,  and  the  copyhold  deftroyed,  yet  that 
docs  not  deftroy  the  eftates  of  the  other  two,  becaufe  it  is 
not  by  a  furrender  purfuant  to  the  cuftom;  and  fo  it  was  ad- 
judged in  the  common  pleas  fome  years  ago.  Pfiweii  agreed 
IB  dtnnihts* 

H^k  chief  juftice.  The  cafe  of  the  bankrupt  is  not  now 
before  us;  when  that  comes  to  be  the  cafe,  I  know  not  how 
it  may  happen.  Let  judgment  be  entrcd  for  the  defendant} 
fer  t9tam  curianu 


Vol  U. 
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Gofcoignc  and  his  Wife  vetf.  Ambler. 

Chargmtm'w©-   fjT^  A  S  E  for  thcfe  words  fpoken  of  the  wife,  vi%,  <*  Yon 

man  with  \^  **  are  a  whore,  and  keep  a  man  to  lie  with  you:**  on 

whoredom  b      not  guilty  pleaded,  verdift  for  the  plaintiff;  and  on  Mr.  fer- 

j^kUi^c:     Jf^'^f  Darnairs  motion  in  arreft  of  judgment,  it  was  ftaid 

tionaUe.'R.acc.  till,  ^c.  the  Court  feeming  dear^  that  the  wards  were  odC 

Str.813.  »T.    aaionable. 

R.  473. 

p.  ace  BL  753* 

Ace  Com.  Adion  on  die  Cafe  Ibr  Dehmadon,  F.  to*  »d.  ed.  vol.  t.  p.  193.    Sed  vide  11  Mod. 

J95.  Com.  AQafXk  on  the  Caie  for  DefiunatioiL    D.  10.    ad.  cd.  voL  z.  p.  179. 

White's  Cafe.    Ante  959. 

8.  C.  with  the  judgment  the  other  way.    3  Salk.  %iu    6  Mod.  it. 

AmandaimM  A  Mandonmt  was  granted  to  reftore  Mr.  White  to  the 
lies  to  reftore  a  xjL  office  of  derk  of  the  company  of  butchers  in  lAniin^ 
inantothecierk.  and  the  coiut  £ud»  it  WES  the  iame  ode  with  that  of  atown* 

ihipofatiad-        .     . 

ing^^fiatemty.      clerk. 

Vide  Com. 

MaiidamuaA.B.ided.iK)l*4*P*^o5«^^«    lT.R.i77« 
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Sutton's  Cafe. 

AMotiop  was  made  on  behalf  of  Sutton^  late  itidrihal  Tho*themtrih»A 
of  the  king's  bench,  ^gzxnii  Soutberru  the  prefent  ?^^*  ^5'». 
inarflul,  who  attended  the  court,  to  reftore  Sutton  to  the  IllllSd^I^by* 
pofleffion  of  the  king's  bench  prifon,    out  of  which  he  foix:e,  the  court 
pretended  he  was  turned  with  force ;  and  it  was  infiftcd,  «^ot  reftore 
the  court  might  do  it  on  motion,  becaufe  the  prifon  was  the  **"^®""*^^'*» 
prifon  of  this  court,  and  fo  under  the  more  immediate  care 
of  the  court,  who  would  pro^d  it  from  all  force  and  violence. 
^ul  per  curiam  this  cpurt  cannot  hold  plea  of  a  forcible  entry 
on  a  motion,  but  Sutton  mu&  apply  to  thejufticesof  peace 
of  Surrejj  who  on  finding  the  force,  may  reftore  him,  or 
clfe  he  may  iodifl  them  that  turned  him  out  forcibly.    The 
motioQvas  denied. 

Carleton  verf  jyiortagh.  i«tr.  Mkh,  % 

Ann.  B.  R. 
S-C.Salk.a68.    3SaUc$99.    6  Mod.  io6.  Rot.  76. 

ERROR    on  a  judgment  in  the  king's  bench,  and  upoQ  the  plea  of 
want  of  an  original   was  affigned  for  error.     The  a  relcafc  of 
defendant  pleaded  a  releafe  of   errors,    but   laid  no  *'^''»' ^J^Imftu* ht  to 
where  the  releafe  was   made.      To  which  the  plaintiff  in  ftatcvcnue^for 
error  demurred*     And  adjudged  the  plea  naught  for  want  the  place  wher« 
d  vmue.     And  then  the  plea  amounted  to  ^  confeiEon  of  *^''*^*^*^** 
the  error.     But  the  court  made  a  queftion,  whether  they 
codd  not  award  a  certiorari  ad  informcndum  confcientiam  cU' 
riacy  though  the  defendant  cannot  pray  it :   juft  as  after  in 
nuIU  ejl  erratum  pleaded,  for  the  court  ought  to  examine  die 
errors;  for  if  in  error  a  releafe  is  pleaded  fuid  found  for  Tlio' tht  pkaof 
the  plaintiff,  yet  if  there  is  no  error,  the  court  cannot  re-*jJ^J^^j  ^j^^ 
vcrfc  the  judgment;  and  if  the  releafe  were  found  fbr  the  court  will  pot 
defendant,  a  different  judgment  (A)  muft  be  given,  accord- «verfe  the  judg* 
ing  as  the  error  affigned  is  fufficient  or  not;  for  if  it  »s  a J^^^^^ 
pood  error,  the  judgment  muft  be,   that  the  plaintiff  beeiton.  («)  s.C 
wrred.of  his  writ  of  error,  and  not  that  the  judgment  be  6  Mod.  113. 
affiraiedi  if  it  is  not  a  good  error,  the  judgment  muft  ^^^-^^ 

S  %  that  £o^6. 
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Carleton    that  the  firft  judgment  be  alHrmcd*     And  a  rule  was  made 

MoKTAGH.    '^'^  hearing  counfcl,  whether  -the  court  Ihould  grant  a  ut- 

tiorari  or  not.      The  trrtwrdri  was  afterwards   granted, 

Gould^  Povjys  ^nd  PoweJl  juAices   concurring.     Hoit  chief 

'     juftice  dijfcntunte. 

Etlierington  verf.  Parrot, 

S.C.    Salk.  118.     Holt.  102. 

Warning  a  fcr-    /^N   evidence    at  a  trial   before  Holt  chief  juftice  at 

vantufiAliy        \^  Guildhallj  in  cafe  for  goods  fold  and  delivered,  the 

fradeftiian^his  evidence    to   Charge  the  defendant  was,  that  the  goods  were 

trade  that  hi*     took  up  by  the  defendant's  wife  to  make  her  cloaths,  and 

ma(krtruft  a      that  they  cohabited  together:    but  on  t|>e  defendant's  (ioe  it 

raan'swifcno     ^      given  in  evidence,  that  his  wife  was  an  extravagant 
more,  is  a  uir-  ^  i     r  i  i  ^       \      t-  i 

ficicftt  warning   woman,  and  uied  to  pawn  her  cloaths  for  money  to  buy 

to  the  riiafter.      drink,   and  be   drunk;    that  fee  pawned  a  fuit  of  cloaths, 
Vide  str.  1214.  ^Ynch  coft  7/.  for  iL   8j.  and  when  her  hufband  redeemed 
them,    pawned  them  again}    that  at  the  time  of    buying 
thefe,  ihe  had  very  good  cloaths  5  that  fee  bad  bought  cloaths 
here  before,  and  her  hufeand  had  paid  for  them,  but  when 
"he  paid  for  them^  he  gave  iwtice  to  the  plaintifPs  fervant, 
Ivho  received  the  money,  that  his  mafter  feould  truft  her 
no  more,  which  he  promifed  not  to  do.     And  by  Holt  chief 
juftice.  If  a  hufeand  turns  away  his  wife>  he  gives  her 
(fl)R^cc.  ante   credit,    wherever  fee  goes,    and  muft    {a)  pay  for  necef- 
Burr.  n*77^  d!   ^'^'"'^s  for  hen;    but   if  fee  runs  away  from  him,   he  (h) 
ace.  6  Mod.  171.  feall  not  be  liable  to  any  of  her  contrafts,  for  it  is  the  co- 
Holt  104.  hribitation,  thar  is  an  evidence   of  the  hufeand *s  aflentto 
lM4«^idrHok*   co"^ra£Vs  made  by  his  wife  for  neceflaries.     But  if  the  huf- 
104.                 band  have  Iblemnly  declared  his   dilfent,  that  fee  feall  not 
be  trufted,    any  perfon,    that  has   notice  of    this   diffent, 
trufts  her  at  his  peril  after;    for  the  hufeand  is  only  liable 
upoQ  account  of  bis  own  affent  to  the  confra*6ls  of  his  w^ife,. 
of  .  which  alTent  (Cohabitation  caufcs  a  prefumption  ;    and 
when  he  has  declared  the  contrary,  there  is  no  longer  room 
for  fuch  a  prefumption.     For  the  wife  has  no  power  origi- 
nally- to  charge  her  hufband,  but   is  abfolutely  under  his 
power  and  government,  and  muft  be  content  with  what  be 
provides,  and  if  he  does  not  provide  neceflaries,"  her  reme- 
dy is  in  the  fp»*ritual  court.     But  here  were  fufficient  ne- 
^         cclFaries  provided,  and  alfo  the  hufeand  had  forbid  any  truft- 
•  ing  her,   ar.d   notice  to  the   defendant's  fervant  ufuaJIy^  em- 
ployed by  him  in  his  trade,  was  a  good  notice  to. his  mafter 
*the  plaintiff;  and  he  cannot  charge  the  defendant.     There- 
fore he  was  nonfuited-     Holt  faid  alfo,  if  a  wife  takes  up 
^                 filks  and  pawns  them,  before  they  are  made  into  cloaths,  the 
hufeand  feall  not  bfe  liable   for  the  filks,  becaufe  they  never 
came  to  his  ufe:  contra^  if  they  were  made  into  cloaths, 
and  wore  by  the  wife,  and  then  pawned  by  her. 


A 
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Martin  verj.  Henrickfon. 

S.  C.  Salk.  ^%^.    Holt  756. 

Tthe  fittings  at  GwUhall  htfore  Holt  chief  juftice,  in  If  a  P*"y5?* 
_  _  cafe  for  fo  negligently^  managing  his  fliip,  that  it  run  [„\^^edTm^^^^ 
over  the  plaintitPs  barge.      The  plaintijft  declared,  that  he  tain  an  aAion 
was  poffdded  of  a  barge  Taden  with  divers  goods  and  mer-  againft  a  pard- 
chandifes  generally,  ^c.    IV  pilot  was  produced  to  give  ^JJj^^P^^JJ^ 
evidence  for  the  defendant.     But  Holt  held  he  was  no  wit-  mination  againft 
nefe,  becaufe  he  was  anfwerablc  to  the  mafter  of  the  fhip  in  him,  hccapnot 
an  aftion  for  the  damages  he  fufFered  by  his  ill  management,  fo^^^I^aSdtncft. 
and  confequently  for  the  damages  which  (hould  be  recovered  R.acc. 
in  this  aftion  againft  thcdefenc£nt,thcftcering  the  fliip  being  Burr.  1717. 
Us  province,  and  his  management  therein  the  caufe  of  da-  y^Jg^j/bE  ' 
mage  to  the  barge.     Secondly,  he  held  the  plaintiff  could  re-  jj^^  122'.   ii 
cover  no  damage  for  the  eoods,  becaufe  the  declaration  was  acfeciarat.onfor 
too  general ;  but  the  particular  goods  ought  to  have  been  [^Sw^^^tthiewd 
mentioned,  as  in  cafe  for  burning  a  houfe  of  goods.     So  this  theplaintiff^m^ 
iamc  term  at  the  fittings  at  MidMefeXy  in  cafe  for  words  recover  nothing 
fpekc  of  a  woman  per  quod  flie  loft  her  marriage  with  J.  N.  '^^^\?Jr  *lj* 
HsJt  refufed  to  let  evidence  be  given  of  a  loft  of  marriage  ^^J^  fo^cificalt 
widi  any  body»  but  y,  iVl  ly  what  tiicy 

were.     Vide 
poll.  1410. 

Norris  verf.  Nappcr. 

AT  the  fittings  at  Mddlefex  h^hvft  Holt  chief  luft ice,  J^^  ^'^^Jj^*^' 
on  evidence  in   an  adlion  for  money  received  to  the  buys  his  own 
plaintifPs  ufc,  the  cafe  was,    that  the  plaintiff  was  a  foldier  horfc,  and  upon 
in  my  lord   Arran\  regiment  of  horfe  in  the  defendant's  ^^orfcf  1^^' 
troop;    the  regiment  being  commanded  for   Holland,  the  crown  makes 
plaintiff  and  his  horfe  were  fhipped  on  board  a  tranfport,  » certain  allow- 
ed in  their  paflhge  met  with  fuch  a  ftorm,  that  by  the  J^^^^t^he  *^ 
working  of  the  ihjp  the  plaintifPs  horfe  was  killed;  that  fe-  troopers,  and 
veral  other  horfes  were  loft  in  the  fame  ftorm,  and  the  queen  which  is  paid  to 
made  an  allowance  of  15/.  per  horfe,  for  every  horfe  that^jj^,"^"*^'; 
was  loft,  to  remount  the  troopers,  which  was  paid  by  the  buys  the^  hol^s, 
queen  to  my  lord  Atran^  for  all  the  horfes  that  were  loft,  and  fends  them 
and  by  him  laid  out  in  buying  horfes,  fifteen  of  which  horfesf  lo/he captain 
were  fent  to  the  defendant,  to  fupply  the  lofs  in  his  troop  j  ck  ^eth^'if 
but  before  thefc  horfes  came  over  the  plaintiff  was  broke,  any  of  fuch 
and  fo  was  never  remounted  ;    that  when  the  plaintiff  came  troopcrsis  bro- 
into  the  troop  he  brought  in  his  own  horfe.     Holt  ^^^^^^^^^^^^^^^^ 
juflice  held,  that  this  evidence  maintained  the  action  ;   for  horfe,  whct»«cr 
though  *the  captain  the  defendant  did  not  aftually  receive  the  he  may  not 
15/.  m  money,  yet  he  received  a  fatisfaftion,  which  wa.<  [P*^"/^"  *"  *^- 

*'.  i-^^it         i../f  1-  /-i      t>on  for  money 

monies  worth,  and  the  plamtm  cannot  bring  trover  for  the  had  and  receiv- 
horfe,  becaufe  he  cannot  claim  any  one  of  the  fifteen  horfes  ed  a^ainft  his 
in  particular,  none  having  been  ever  delivered  to  him.     But  ^^P^^m  for  the 
it  the  counfel's  rcqu^  it  was  made  a  cafe  for  his  further  r^f^^  of  I"s 

S  3  confideration.  h*rfc. 

Suaere^  whe- 
ther it  was  ever 
determined  ? 
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Noftiii      confideration.     Holt  held  alfo  in  this  oafe,  chat  if  i/.  ad- 

Kaposi      ^anccs  moncy  to  carry  on  a  caufc,  and  has  a  fecurity  depo- 

^"**'     fited  in  his  hands  for  it,  part  of  which  is  the  thing  in  dc- 

bcr^mX*^    mand,  though  the  refidue  of  the  fecurity  excluiive  of  this 

whtrchiicvi-    is  fufficienf  fecurity  for  the  money,  yet  he  cannot  be  a  wit- 

dcnceUtomcndnefs  in  the  caufe.  becaufe  he  fwears  to  mend  bis  own  fe- 

his  fecurity.  ^„--^, 
CUb.Uwof  curity. 
Evidence,  •  '    '     ' 

^'-^^-  Title  wr/Grevett. 

T  the  fame  fittings  at  Wejiminjter^  in  evidence  6n  an 
^  X  ejeftment,  it  was^faid  by  /fo/r  chief  juftice,  that  if  a 
tenant  at  will  enters  upon  a  quarter,  though  but  one  day,  he 
W  P-co«t.       (^)  cannot  determine  his  will,  but  the  (A)  le(for  may  aeter- 

?S7d?*cc.  ante  ""''^^  ^'^  ^*'*  ^^  ^X  *^"*^»  ^"^  '^  ***  ''^^  '"  *^  middle  of  a 
'^oy.  '     quarter,  he  fr j  lofes  that  rent*     Secondly,  a  man  thit  con- 

ff)D.  ace.  ante  ycys  lands  may  be  a  witncfs  to  prove  he  had  no  title,  bc- 
Vid'ciBLCom.  ^*"^^  that  is  (wearing  againft  himfelf,  but  he  is  not  cortipet 
$47.  lable  to  give  fuch  evidence.     ^ 

Rcgina  w{/.  Guifc. 

S.  C.  3  SaUc  88.  and  fomewhat  differently.    6  Mod.  89, 

'  Upon  a  manda.  A  Mandamus  was  awarded  to  fwear  A.  and  B.  iebiu  elec'» 
|nas  to  fwcar  in  J^^  Us  churchwardens.  The  return  was,  that  ^.  and  B. 
T^  t^^\7&^'  ^^^^  not  duly  eledled,  without  faying,  nee  aUfuis  eorum^ 
«d"  a  mom  that  ^^  therefore  the  {a)  return  was  quaihed ;  for  they  muft 
they  were  not  comply  With  the  writ  as  far  as  they  can,  and  if  A.  only  was 
duly  elcfted,  is  July  chofe,  he  ought  to  be  fworn :  as  where  the  parifli  diufc 
fli^sThat' nei.  ®"^>  ^"^  *^^  parton  the  bthir  by  the  canons,  they  ought  to 
.ther  of  them  fwear  one,  and  return  the  fpecial  matter  as  to  the  other.  If 
was.  two  be  chofen  by  the  pariih  by  equal  voices,  when  they 

^o^j'ioo'  ought  to  chufe  but  one,  fo  that  they  cannot  tell  which  to 
vide  Str.  225.  fwear ;  fo  if  the  parifli  chufe  two,  where  they  fliould  chufe 
ante  S59-  but  one,  they  may  return  the  fpecial  matter.  •  So  if  the  pa- 

^gl.  79.  fee    riflj  is  to  chufe  two,  and  to  prefent  them  to  the  parfon,  who 
andtheboote     IS  to  chufeoneof  them^  and  both  fue  a  mandamuij  diey  may 
there  cited.         return  the  fpecial  matter;    for  they  cannot  tell  which  to 
fwear.     Per  curiam. 
»  .    .    .      ;.     .  (^<i)  Sedvide6Mod.89. 

Tilly's  Cafe. 

'S.C.  SaSk.186. 

ON  a  trial  at  bar  in  the  common  pleas,  on  evidence 
this  queftion'arofe:  depofitions  had  been  took  m 
chaiicery  in  perpeiuam  tei  mefnoriamy  and  it  haf^ned  after- 
wards, that  the  inheritance  of  the  land  defcended  to  the 
^arty,  who  was  fivorn  as'  a  witneis,  and  wa$  party  in  the 
eje^ment :  and  the  queftion  was^  Aether  ibck  depofitiom 
v»  •  •  ♦• '  '  •'•''  '■  couM 
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couU  be  read  in  the  caufe.     Tr^v^r  chief  juftice  fcemed  to      Ti^tT'i 

be  of  opinioni  that  they  ought  to  be  allowed,  becaufe  it         ^^^ 

was  by  the  ad  of  God  the  party  was  dilabled  from  giving 

evidence,  and  it  was  the  fame  in  effed,  £s  if  he  were  dead. 

Tracy  and  BUnccwe  juftices,  centra.    Thereupon  Tracy  juf- 

tice  came  into  the  king's  bench,  to  afk  the  judges' opinions, 

who  ail  agreed,  they  ouffht  not  to  be  read ;  for  Holt  chief 

juftice  laid,  the  intent  of  fuch  depofitions  was  to  perpetuate 

teflimony  in  cafe  the  witnefTes  died,  and  could  not  be  read 

b  any  cafe  between  other  parties,  till  after  the  witnefs*s 

death,  iriio  ought  to  appear  and  give  evidence  fo  long  as  he 

lived;  much  lefs  can  they  be  read  in  this  cafe,  where  the 

witodls  is  a  party.     And  to  that  Tr<vor  chief  juftice  (^  the 

common  {deas  agreed, 

Tawncy's  Cafe, 

;S.C.  6  Mod,  97.  ' 

UPON   a  mandamus  direSed  to  the  churchwardens  a  rate  oamot  be 
and  overfeers  of  the  poor  of    Littleportj  in  the  iflc  of  made  to  rdm- 
^/y.    The  writ  fets  forth,  that  Taivney  was  overfeer  of  the  ^^  ^q  moJ*" 
poor  of  the  laid  parifh,  and  that  in  the  faid  parifh  there  were  ,^' '° 
ieveral  poor  people,  who  were  ufually  maintained  by,  and  Salk.  531. 
had  relief  from,  the  faid  parifli  j  that  by  reafon  of  fomedif-  "^^''/°*'* 
ferences  in  the  parifh,  the  churchwardens  had  not  agreed  to  ^^^  ^2^0^ 
make  a  rate  for  relief  of  the  poor;    that  Tawney  being  338.  fo.  10. 
overfeer,  that  the  pooi-  might  not  ftarve  j  hadfupplied  them  ®"^!^*^?^  . 
widi  money  for  their  neceffary  relief,  of  which  he  had  been  vlm^fo^the 
reimburfed  but  in  part  only :  that  he  had  given  in  his  ac-  parifh,  be  may 
counts  to  the  parifhioners,  who  had  allowed  the  fame,  but  ^^^^^J 
yet  the  churchwardens  did  refiife  to  agree  to  a  rate  for  the  i^7«^  reiml 
ra'mburfing  bim,  and  therefor^  the  writ  commands  them  to  burfe himfelf out 
make  an  afleflrnent,  to  reimburfe  him  the  refidue  of  the  o^.  the  money 
money  lfifl>urfed  by  him,  and  not  yet  received.     To  this  a  ^^s^^^ts^/. 
return  was  made,  that  all  the  parifhioners  had  not  allowed  Holt  579.  fo.  8. 
his  accounts,  but  that  fome  of  them  did  refufe ;  and  that  ^cc  8. 
nojuftices  of  the  peace  had  ever  allowed  the  fame,  or  had  p^^cc^  w>ft 
adjudged  that  Tawney  <lid  difburfe  the  faid  fum,  or  that  fo  1252.  Snde  17. 
much  was  ftill  due  to  him,  and  therefore,  that  thev  could  G.  z.  c.  38. 
not  make  any  rate.     In  Michaelmas  term  it  was  innfted  by  ^ufti^j^*Jx>m- 
iAu  IFeldj   that  this  return  is  ill.     For  it  is  not  neceffary,  ][)eiJabie  to^fi^' 
that  all  the  parifbioners  (hould  agree  to  the  allowing  his  ac-  and  allow  fuch 
counts;  but  it  is  fufficient  if  the  majority  did,  and  that  fhall  J^g'jj   ^*^*  j 
conclude  the  reft.     And  it  is  not  to  the  purpofe  to  fay,  the  comb?  478^ 
juftices  have  not  allowed  the  accounts,  for  the  juftices  have  479' 
nothing  to  do  widi  it,  when  the  parifii  do  allow  the  account  $  vJJif^?^A     « 
and  the  juftices  cannot  allow  any  thing  before  a  rate  be  5haw'»  Prac!  * 
made,  and  after  a  rate  is  made  by  the  parifli  the  juftices  are  Juft.  34. 43. 
to  allow  it*     And  this  is  not  within  the  claufesof  thefta-^'7« 
tutc  of  45  Eliz.  whereby  the  late  churchwardens  and  over- 
ieex%  fbail  be  obliged  to  pay  over  to  the  fucceeding  officers  fo 

S  4  much 
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Tawx^%y*s    much  as  is  remaining  in  their  hands,  to  which  the  concur* 
^  rence  of  the  jufticesisneceflaryj  but  not  in  this  cafe.    It 

was  a  charitable  aft  in  Tawney^  and  the  parifh  ought  not  to 
be  eafed  thereby,  but  Tawney  now  ftands  in  the  place  of  the 
poor,  ^s  to  the  money  he  has  difburfed  for  tlieir  relief.  As 
if  he  had  difburfed  money  for  maintenance  of  a  baftard 
child,  before  any  order  made  by  the  juftices  for  the  keeping 
it,  yet  the  order  fliall  have  a  retrpfpeft,  and  he  (hall  be  re- 
imburfed.  They  ought  to  have  returned  in  this  cafe,  that 
there  is  not  fo  much  due  to  hini  as  he  demands, 

Mr.  Eyr<  infifted,  that  the  return  was  good.  The  majo- 
rity in  this  cafe  fliall  not  conclude  the  reft,  but  aU  the  pa- 
rifliioners  muft  concur  ;  becaufe  it  is  not  a  charge  to  which 
they  are  liable  at  the  conunon  law,  as  to  the  repairs  of  a 
bridge,  or  of  the  church ;  but  they  are  only  chargeable  to 
the  relief  of  the  poor  by  the  ftatute  of  43  Eliz,  by  which 
the  juftices  h^ve  the  Xole  power  of  allowing  the  account, 
Tawney  ought  to  have  fued  out  a  mandamus  direfted  to  the 
juftices,  commanding  them  to  take  the  account,. and  deter- 
mine it,  for  no  rate  can  be  made  till  that  is  fettled,  and  this 
is  not  like  a  rate  made  for  the  poor,  which  is  a  publjc  and 
vrfible  thing.  This  writ  is  not  good,  for  the  overfeer  has 
no  relief  by  law  in  this  cafe.  The  ftatute  of  43  E/iz.  gives 
the  juftices  no  power  to  reimburfe  an  overfeer,  for  the  zSt 
never  intended  to  give  the  overfeer  power  to  charge  the  pa- 
rifli  with  a  debt,  but  he  muft  firft  rarfe  the  money  by  a  rate, 
and  then  lay  it  out;  and  there  is  no  necefEty,  that  the  juf- 
tices ftiould  have  fuch  power  to  reimburfe  an  overfeer,  be- 
caufe the  ftatute  defigned,  that  the  money  fliould  be  difturf- 
cd  only  as  it  is  raifed.  And  ib  was  the  law  in  other  paro- 
phial  ofiiccs,  as  in  the  cafe  of  conftables  and  tything-men,  who 
before  the  ftatyte  of  13  ^  14  Car,  2,  c.  12./  18.  had  no 
power  to  make  a  rate  for  the  charges  they  were  at  in  con- 
veying vagrants  to  houfes  of  correftion,  i^c.  So  before 
the  ftatute  pf  3  W  4  ff^.  ^  Af.  c.  ii.f.  13.  the  furveyors 
of  highways  had  no  remedy  to  reimburfe  themfelvcs,  for 
the  money  they  expended  in  buying  gravel  and  other  mate- 
rials, for  amending  the  highways ;  and  thcfe  were  much 
harder  cafes,  for  the  ironflables  and  furveyors  before  thofc 
ftatutes  had  no  power  at  all  to  make  any  rate,  but  the  over- 
feers  have  a  power  to  n)ake  a  rate  before  they  lay  out  their 
money :  it  is  a  defect  in  the  law.  The  writ  does  not  flicw, 
that  the  money  difburfed  by  Tawney  was  expended  by  him 
for  the  relief  of  fuch  poor  as  wanted  it  that  year  he  was  over- 
feer, fo  that  for  ought  appears,  he  laid  out  the  money 
for  the  relief  of  fuch  poor  as  had  fubfiflrd  before  his 
time  without  his  help."  Befidcs,  if  he  could  have  any  re- 
lief in  this  cafe,  he  ought  to  have  profecuted  it  prcfent- 
ly»  and  not  to  lie  ftill  fo  long  as  five  years  after.  Per- 
haps the  perfons,  that  are  now  to  be  charged,  were  not  then 
inhabitants!  and  paid  to  the  poor  of  another  pariih.    You 

will 
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will  not  allow  reftitution  to  be  awarded,  on  a  forcible  entry    Tawnrt'i 
after  three  years,  as  was  adjudged  in  this  court,  in  the  cafe        ^*^*' 
of  the  King\f  Harris,  Tr.  ii  JV.  3.  ante  440.    *The  writ 
is  not  good  as  to  the  form  of  it,  for  it  ought  to  command 
the  overfeer^,  ^c.  to  raife  a  certain  fum,  and  not  to  leave 
it  to  their  difcrctions,  to  raife  what  they  think  fit 

Mr.  JFeld, .  If  the  inhabitants  are  not  concerned  in  this 
matter,  then  their  confent  is  not  neceffary ;  but  here  they 
have  approved  the  account,  afid  confented  to  the  rate, 
Tmney  demanded  his  money  of  the  parifh  from  time  to 
time,  and  fo  it  is  alleged  in  the  writ,  aClid  it  is  to  his  pre^ 
judice,  that  it  was  not  paid  before.  The  parifliioners  are 
liable  by  the  ftatute  of  43  Elix^  to  pay  for  the  relief  of  the 
poor,  but  they  were  not  liable  to  pay  any  thing  in  the  cafe 
of  vagrants  before  the  ftatute  of  13  6^  14  Car.  a.  nor  in  the 
cafe  of  forveyors  before  the  ftatute  3  £^  4  W.^  M.  The 
words  of  the  writ  reft  rain  the  money  to  be  dift>urfed  for  the 
relief  of  the  poor  of  his  time;  tne  writ  imports  a  certain 
/um,  for  the  remaining  debt  is  certairv 

/ft*  chief  juftice.     The  queftion  in  this  cafe  is,  how  the 
law  now  ftands  ?  The  ftatute  of  43  Eli%.  dire£fcs  a  method  for 
the  relief  of  the  poor,  by  way  of  rate  made  by  the  officers 
with  confent  of  the  parimioners ;    but  here  Ta^vney  has  dif- 
burfed  his  money  without  any  rate  :  -can  he  do  thus  without 
any  rate  ?  He  cannot  dilburfe  what  money  he  thinks  fit,  the 
ftatute  never  intended  to  give  the  overfeers  fuch  an  autho- 
rit}';  for  then  they  might  difpofe  of  the  parifli  money  of  their  New  poor  comf 
own  head,  as  they  pleafed.     Suppofing  that  new  poor  hap-  *"J°  *  P*"?* 
pen  to  cpme  into -a  parifh  after  a  rate  made,  the  parifhion-  madc*"l^w 
crs  muft  make  a  new  rate  to  fupply  them*   The  juftices  have  rttc  muft  be 
a  fuperintendency  by  the  a<3:~as  to  poor  rates,  and  you  muft  "»d«  «>  f«pptr 
purfue  the  thethod  appointed  by  the  aft.     It  is  hard  indeed    ^™* 
he  Aould  not  be  re-imburfed,    but  he  cannot  claim  it  of 
right,   becauft    be  has   pot  purfued  the   method    of    the 
fi^itute, 

t 

Mr.  Weld.  It  cannot  be  material,  whether  the  rate  be 
made  before,  or  after  the  monety  expended,  if  the  parifti 
agree  to  it ;  and  then  it  muft  be  iigned  by  the  juftice?,  who 
have  power  to  relieve  any  one  that  is  aggrieved  on  appeal, 
and  the  overfeers  can  raife  no  more  after  the  money  laid 
out,  dian  if  the  rate  had  been  made  before. 

Hnt  chief  juftice.  The  rate  muft  be  made  for  relief  of 
the  poor,  and  not  to  re-imburfe  the  overfeers  5  though  if  ' 
they  have  laid  out  moneys  before,  they  may  re-imburfe 
thexnfelves  out  of  the  money  levied  upon  fuch  rate.  You 
truft  give  up  your  account  to  the  juftices,  to  bring  this 
within  the  equity  of  the  ftatute,  that  fo  it  may  appear  to 

them. 
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Tawnet'i  them,  you  are  intitlcd  to  a  rate.  It  is  not  material  i|ideed| 
CaTc.  whether  the  money  be  difburfed  before,  or  after  2^ rate  made; 
but  then  ^ou  muft  raife  money  by  a  rate  for  the  relief  of 
the  poor,  and  not  to  re-imburfe  yourfeJfi  The  overfeers 
cannot  charge  the  parifli  with  what  fums  they  pleafe.  The 
ftatute  does  not  prcfcribe  a  particular  mediod^  as  to  the 
maintenance  of  baftards, 

PowiU  judicc.  I  would  help  you  if  I  could.  You  laid 
out  y^our  money  at  your  peril,  for  you  cannot  difpofe  of  the 
parlm  money  as  you  pleafe.  And  on  fudden  accidents,  if 
an  overfeer  diiburfe  money,  he  depends  on  the  pviih,  but 
he  cannot  compel  them  to  re-imburfe  him.  The  rate  is 
not  good,  though  the  parifh  agree  to  it,  tilt  the  jufiices 
approve  it,  nor  is  it  leviable  before.  You  fhould  have  com- 
plained before  to  the  juftices.  If  any  of  the  parifhioners 
oppofe  it,  it  cannot  be  made,  and  it  is  no  rate  till  confinn- 
ed  \^y  the  juftices,  and  I  doubt  the  defe£l  is  there* 

Holt  chief  juftice.  If  a  rate  be  made,  and  accidents 
happen,  which  raife  the  neceflary  fum  higher,  no  doubt  but 
the  overfeers  may  diiburfe  fo  much  as  the  rate  falls  iObort, 
and  then  make  a  new  rate  for  relief  of  the  poor,  but  not  to 
re-imburfe  themfelves  j  and  they  muft  not  be  their  own 
fudges  in  that  cafe,  but  ought  to  apply  to  the  juftices,  who 
will  certainly  confirm  iuch  rate.  Tatvney  fhould  have  made 
Aich  a  rate,  whilft  he  continued  in  his  office;  the  Juftices 
arc  intrufted  with  that  matter,  but  if  they  had  renifed  to 
fign  and  allow  fuch  rate,  you  ihould  have  have  a  mandamus 
commanding  them  to  do  it  as  ufual.       / 

Pezvys]\x^\ce  agreed,  G^w/c/ juftice  agreed.  You  are  not 
obliged  to  difburfe  your  money,  before  you  receive  the  pa- 
rifh money.  It  is  an  ufual  thing  indeed,  but  if  you  do  fo, 
you'  muft  take  care  to  make  a  rate  for  relief  of  the  poor, 
and  get  it  allowed  by  the  juftices,  and  thereupon  levy  the 
money,  and  re-imburfc  yourfelf, 

Potty// juftice.  It  fcems  you  have  had  a  mandamus  already  to 
the  juftice?,  but  it  was  too  (bon,  becaufc  no  rate  was  made 
by  the  parjfti  ;  for  there  muft  be  a  preparatory  rate  to  heap- 
proved  by  the  juftices.  But  you  lay,  the  parifti  turned 
Tawney  out  of  his  ofticc  before  his  time  was  expired. 

Holt  chief  juftice.  Then  he  muft  bring  his  adion.  Wc 
will  fee  to  hold  you  to  a  good  mandamus  :  it  is  a  compf- 
fionate  cafe,  but  you  muft  be  relieved  in  another  manner 
than  by  this  mandamus^, 

This  cafe  was  fpoken  to  again  that  term.  And  Mr.  Pagt 
infifted,  ^^xxixv^  mandamus  \\^  within  the  meaning  of  the 

ftatute 
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fatutc  of  43  £/iz-  for  it  will  t^ke  away  the  whole  efFeS  of    Taw>i«»'« 

the  ad)  if  it  fljall  be  intended^  tha^  the  ovcHcers  Ihall  not         ^^*^^' 

lay  out  any  money  for  relief  of  the  poor,  till  it  b6  raifed; 

for  then  the  pcpr  might  ftarve  before  any  money  levied,  and 

{0  the  ibtute  would  make  no  provifion  for  the  relief  of  the 

poor.    Sec  Dab'an^sju^.  153.   On  the  other  fide  Mr.  Par- 

kir  iaid,  the  flatute  does  not  extend  to  this  cafe.     There  is 

no^emoiy  for  him^  to  re-imburfe  himfelf,  after  his  year  is 

out.    It  is  too  late  to  purfue  this  writ  nonf  after  fo  lone  a 

diftance  of  time^  {^ff .  much  to  the  iame  eS^6t  wit)i  Mr^ 

Eyre* 

Holt  chief  juftice.     The  opinion  is,  whether  we  can  re- 
lief e  bim  now,  when  he  has  negledea  to  make  uk  of  the 
power  be  had  to  hplp  himfelf.     There  is  no  neceffity  that  Cfcwch  wara«if 
he  Ihould  pay  money  out  of  his  pocket,  for  the  churchwar- ^.^*^^^]^ 
dens -and  pverfecrs  with  the  confirmation  of  the  jufticesfirmationofth^ 
may  order  a  fum  of  money  to  be  levied  for  the  relief  of  the  juftices  may 
poor  without  the  concurrence  of  the  pariih.    You  fliould  ?^f^  ?^*y  ?* 

r  .  ^j-.  ^.     *^T  r  be  levied  for  the 

have  made  a  rate  during  your  own  time.    1  cannot  fee  any  poorwkhout  tbp 
foundation  for  us  to  grant  iKis  mandamus^     The  law  has  poncurrenceof 
prcfcribcd a  wrticular  method,  and  we  cannot  alter  the  law,  ^^^c^'xg^^ 
nor  prevent  flic  inconveniencies.     Shall  wc  relieve  a  man^  ^g.  |ioh  jg^ 
dm  tnifts  when  he  needs  not  ? 

?»;#// juftice.  We  cannot  take  notice  of  the  ufage  in 
any  county:  we  are  now  upon  the  conftru£tion  of  an  ad 
rf  parliament.  This  mandamus  is  very  extraordinary,  and 
fo  I  thought  when  it  was  granted.  You  (hpuld  have  appli- 
ed to  the  juftices  during  your  office.  You  laid  out  your 
money  at  your  periL 

Pntyjand  GouUyx^xz^  agreed. 

h^lt  chief  juftice.  If  an  overfeer  lajrs  put  money  for  the 
relief  of  .the  poor,  and  then  a  rate  is  made  after  die  fame 
proportion, "he  may  re-imburfe  himfelf;  but  here  he  has 
dapfed  his  time.     Let  the  writ  be  quafiied,  per  totam  curiam^ 


M 


Rcgina  verf^  Jones. 

S.  C.  Sallc  379.    6  Mod.  105. 
R.  ParifT  nioved  to  quad  an  indidment.    It  is,  that  R.  acci  Str. 

the  defendant  came  to  J.  D.   and    pretended    to  *^^! "7- vide 

befent  to  him  by  %  S.  to  receive  20L  for  his  ufe;  where-  J^^^  ,j^°'" 

as  y.  S.  did  not  tend  hinu    This  is  no  crime,  and  he  has  1130.  Saik. 

remedy  by  adion.  151. 390. 2. 

Holt  chief  juftice.    It  !s  no  crime  unlefs  he  came  with  "^  ^^P^'*  "7^ 
fslk  tokens.     Shall  we  indi£l  one  man  for  making  a  fool  of 
another  ?    Let  him  bring  bis  a£lion.    P^u;/// juftice  agreed* 
Quafliit/j^  - 
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!(:;;-":tkct.   '         Nutt  ^r/ muis. 

333-  $.  C.  6  Mod.  105.  Salk.  6.    Pleadings poft  vol.  3.  p.  19* 

Anallfgarion  T  N  an  aftion  of  debt,   the   defendant  pleaded    in  abate- 

fu^^ffu^fc  -*■  "^^"^5  ^uod  ante  exhibitionem  billae  querens  fufcepitjuptrje 

oidincm  miUu-  ordinem  mftitarem^  it  jam  nules  exiftit.     To  which  the  pUin- 

wm,  implies  tiff  demurred;    becattfe  as  it  was  faid,  the  plea  is  uhcer- 

thithe  was  ^jj^    inafmuch  as  it  did  not  appear  what  fort  of  knight  the 
made  a  knight        ^  -     -rr  *1  j       u        •   v    i.         1     •  l^     r  ^l  ^    _^ 

batciielor.  vide  plaintift  was  created;    he  might  be  a  knight  of  the  garter, 

aritc859.ona     or  a  knight  of  MaltOy  lie  but  per  curiam^  9rdo  mtlitarh  is 

^'f'^^S^^'f'^c    certain  enough.     Then  it  was  faiJ,  that  there  was  no  venue 

I^atterapp^g  laid,  where  the  plaintiff yi/2-^^iV  ordinem^ 

to  the  perton  of 

one  of  the  |>arties,  fuph  matter  may  be  dated  without  a  yenue*    D.  ace*  853.  and  fee  the  books 

(here  cited* 

Holt  chief  jufticc.     There  needs  none,  becaufe  the  plea 

ping  to  the  perfon,  4jt  fhall  be  tried  where  the  a£tion  i$  laid. 

\y  the  demurrer  the  plaintiff  has  confeffed  himfelf  a  knight. 


t 


A  woman  may  A  Woman  was  appointed  by  the  juftices  to  be  a  gover* 
wJSe!^vide  ^  ^^^  ^^  *  workhoufc  at  Chelmsford  in  Efex ;  and  Mr, 
%  T.R.  395.       Parker  moved   to  quafh  the  order,  becaufe  it  was  an  office 

not  fuitable  to  her  fex.  But  per  Powell  juAice  and  the  court, 
.    abfente  Holt  chief  juftice,  it  is  a  jood  appointment,  and  flbe 

may  ad  by  a  deputy.     My  lady  Broughton  was  keeper  of  the 

gatehoufe.     3  Keb,  32. 

Bezaliel  Kmght's  cafe. 


tf  a  defendant 


S.  C.  Salk.  3^9.    Holt  t55. 


pleads  a  mi(ho-  A  N  aSion  was  brought  againft  him  by  a  wrong  name, 
mcr,  andtne  £\  and  he  pleaded  it  in  abatement.  Thereupon  wiAout 
Slf^'tTn^in*''^^  more  the  plaintiff  declared  againft  him  de  novo  by  his  right 
thatadtion  naipe,   ai^d  he  pleaded  that  a£lion  pendent,    i^c,    for  the 

brings  another  plaintiff  ought  to  have  difcontinued  his  firft  a^ion.  And  Hclt 
a^mftlumby  chief  juftice  faid,  it  was  too  Ute  to  do  it  now,  becaufe  the 
iorthcfamc"*^  difcontinuance  only  relates  to  the  time  of  its  being  entred 
caufc,  he  may  upon  the  record  ;  fo  that  if  the  plaintiff  (hould  now  enter 
plcndthepen-  Jt,  and  reply  nul  iiel  record^  it  (a)  would  be  againft  him, 
cth^^aaion  w  t>ecaufe  it  was  a  record  at  the  time  of  the  plea  pleaded;  and 
it  in  abatement,  it  is  not  like  the  reverfmg  a  judgment,  or  outlawry  on  a 
S.C.  3  Salk.  ^j-if  or  error,  which  avoids  the  record  ab  initio  ;  fo  that  on 
And  the  plaintiff  ^"/  ^^^l  ^^^^^d^  if  the  judgment  be  revericd  before  the  day 
cannot  avoid  the  givcn  to  bring  in  the  record,  it  (b)  is  fufficient. 

effea  of  fuch 

pica  by  entering  a  discontinuance  to  the  firft  a£lIoii.    R.  ace.  ante  274.    A  difcontinuance  only 
operates  from  the  time  when  '\\  is  entered.  R.  ace.  ante  a74'    Vide  Doarina  Placitandi  6-,  68. 
[d]  Ace.  anie  274.  [b)  Ace.  ante  274. 

Emerton 
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Emcrtbn  vtrj.  Selby,    ferjeant  at  law. 

B.  C.  S«]k.  169.   6  Mod.  114.  Holt.  174. 

IN  replevin  the  defendant  juftiiies  the  taking  damage  fea-  ^  claim  of  com- 
>«/inhis  freehold.     The  plaintiff  in  bar  fays,    he  is  j^^^^^^^. 
feifedof  a  cottage,  and  prefcribes  for  common   in  the  de- chantonacot- 
iendant^s  land  for  all  his  cattle  levant  and  cou'chant^   as  ap-  tagt,  is  gwod. 
pendant  to  his  cottage  :  the  defendant  demurred.  vLtghT^i  53?^' 

1  Brownl.  101.  Co.  Utt.  S*  b.  i  Inll.  736* 


Mr.  Page,  A  man  cannot  prefc.^be  for  common  for  his 
cattle  levant  and  couchant  upon  his  cottage,  for  that  cannot 
be ;  for  there  is  no  land  belonging  to  a  cottage,  as  there 
Is  to  a  meffuage  or  houfe.  But  per  Holt  chief  juftice  et 
curiam^  it  is  a  good  prefcriptibii. 

P8well]}A\ct,  A  cottage  containeth  a  curtilage,  atid  fo 
there  may  be  a  levancy  and  couchancy  upon  a  cottage, 
and  it  has  been  fo  fettled*  There  is  no  difference  between 
a  meffuage  an3  cottage  as  to  this  matter.  The  ftatute  de 
txtentis  manerii  fays,  a  cottage  contains  a  curtilage.  If 
there  be  four  acres  laid  to  it,  it  is  a  lawful  cottage  within 
tbc  ftatute  of  31  EH%.  c.  7.  We  will  fuppofe  that  a  cot-  4Edw.  1.  4. 
tage  has  at  leaft  a  court  to  it. 

IN  trefpafs,  afiault  and  battery,    if  the  plaintiff  lay  the  Ace.  ante  mo, 
ailault  one  day,  and  the  defendant  pleads  a  fpecial  mat-  JV: *"? ^^ ^® 
ter  that  juftiiies  at  another  day,  whereby  the  day  becomes  cited!iVLev. 
material,  the  plaintift  may  reply  an  affault  at  another  day;  lio. 
and  it  is  no  departure,  although  it  has  "been  otherwift  held, 
for  the  day  is  not  material,  and  the  plaintiff  may  maintain 
his  count.    Holt  chief  juftice. 

Walden  v,  Holman. 

THE   plaintiff  declai-ed' againft-  the  defendant  by  the  ^^amanfuedby 
name  of  John^  who  pleaded  in  abatement,    that  he  ^^l^^^"^,^ . 
was  baptized  by  the  name  otBenjamtn^  abjque  hoc^  quod  idem  abatement,  that 
jQhannes  vns  ever  known  by  the  name,  of  John\  and  the^bcwas  baptized 

plaintiff  demurred  gtrterally*  'by  the  name  of 

^  °  '  .   ■  .,  Benjamm,  abf- 

quc  hoc  q[ucxl  Jdem  Johannes  was  ever  known  by  the  name  of  John,  the  plea  is  S.  C.  6  Mod.  114 . 
Wd.  Vide  poft  I  f  78.  iLutw.  10.  And  (hall  be  over- ruled  on  a  general  demuneri 

Hsk  chief  jufticci  Matters  of  form  may  be  taken  ad- An  exception 
Vantage  of  on  a  general  demurrer,  when  the  plea  only  goes  may.be  taken  to 
in  abatement;  for  the  ftatute  of  £//z^*^f  A  only  means,  that  fj^^'^^^^^/^"" 
matters  of  forms  in  pleas  which  'go  to  the  a6lion  fhaU  be  abatement  on  a 
helped  on  a  general  demurrer*  So  here,  the  plea  is'  ill  in  generar demur* 
form,  for  it  isabfque  boc^  quod  idem  Johannes^  iSc.  which  is  pieain^C^e- 
a  oonfeffion  of  his  name  to  be  fo,^  and  makes   the  fubfe-  ment  that  the 

defendant  wag 
bwnn  by  a  different  lameduui  that  mentioned  in  the  declaration,  a  traverfe  that  he  was  ever 
kaDwni7 teiiHiieintbf  dcdsntfeon is  proper*   S.  C«  6  Med.  1 14,  SaUc  6.  Holt,  492.    . 

quent 
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Waldek     qucftt  matter  repugnant;    and  by  this  traverfe  tKe^cfcn* 
HbLMAM.     dant  has  waved  the  matter  that  went  before,  of  his  being 

baptized  by  the  naiae  q(  Bej^amitty  ^k}  has  made  the  tra- 

vcfrfe  the  fubflance  of  his  plea; 

Poweil  ]M&icc^  This  plea  is  good  in  fubftance^  and  then 
will  an  immaterial  traverfe  hurt  it  ? 

Holt  chief  juftice.  It  is  a  good  traverfe,  but  informal; 
for  the  plaintiff  may  take  ifllic  on  it^  and  in  this  cafe,  fince 
the  defendant  has  not  jsfiMed  on  the  plea  of  baptifiB,  dit  tra- 
verfe is  become  material: 

Powell  juftice.  I  think  the  traverfe  is  imnlateiial,  for  t 
man  can  have  but  one  name  of  baptifm  }  and  the  defepdant 
has  "lUeged  that  matter  fufficiently,  and  it  will  not  be  hurt 
bytne  traverfe. 

Holt  chief  juftice*  The  matter  of  the  baptifin  would 
have  been  a  good  plea  of  itfelf,  for  it  ipiplies  a  negative, 
that  he  might  have  concluded  with  it,  and  relied  ubon  it» 
without  £iying  that  he  was  never  called  or  known  by  any 
other  name,  for  he  can  have  no  other  Qjriftian  name«  This 
plea  is  only  dilatory,  and  not  to  the  merits; 

Let  the  defendant  anfwer  over,  per  curiam^ 

mtr.Trin.*  Croffe  verf.   Bilfori. 

J^nn    R.  R. 

Rot.' 146.   *  S.  C.  Salk.  3,    PlcttUngsLill.  Enc  351.    Cilb.  on  Diilrc^es  Ifb. 

The  plea  ©f  prS-  T  T  P  O  N  a  writ  of  error  in  replevin  out  of  the  cominon 
feienautcrlicu  yj  p|eas  the  plaintiff  declares  of  the  taking  his  nurc 
©IwdefUn  ab  t  ^P^^  HardtngJIone  in  comitatu  Northamptofti  in  quodam  i»c9 
mcmohly.  s.^cl  ibidem  vocato  the  king's  highway.  The  defendant  fJlcaded 
6  Mod.  102.  after  this  manner  :  et  praediSius  j.  B.  venitj  et  defemSt  vim 
Kdt  617.  R.  ^  iniuriam^  quando^  tff.  et  ut  ba/livus  prebonorahilis  tViUiebm 
thorpe  V,  Tut-  domint  Lempfter  bene  cognojctt  captionem  equae^  cTr;  tn  qtmam 
ncr,  Banacs,  4  loco  vocato  the  queen's  highwav,  et  ju^Cy  C2fr.  and  feys  it  was 
^**'dV  *d  ^^'  ^^^  freehold  of  the  lord  Lempjter^  and  avows  the  takingthcre 
repkvtn  avows  damage  feajant  \  ahJqUe  hoc,  quod  praedi^us  y*  S.  equam  prae- 
the  caption  in  a-  diSfam  m  qvodam  loco  vocato  the  king's  highway  cspit^  prout 
^h^^  '***lf*  ^r^^ii^wj  S,  C.  verfui  eum  narravit%  et  hoc  par  aim  efiveri- 
frccholdr»d  *  ficare.  Uttde  petit  judicium  et  retornum  equae  pragdiSee  fibi 
thatthe'thinj  adjudicari*  To  which  the  plaintiff  comes  and  feys,  quod 
taken  was  da-    praedi£!us  J.  'B.  fef  <r.  captionem  equae  praediilde  jufte  cognofcere 

traverfea  the  caption  in  the  place  mentioned  in  thedecla^tion,  and  concludes  wifli  prayingjwlg- 
ment  and  a  return,  this  is  a  plea  in  bar.  Vid .  aote  593.  The  defendant  in  replevin  need  D6t  pray 
liftmages  either  upon  an  avowry  or  a  plea.  5,  C.  6  Mod.  ic«.  Holt  627.  U  the  defendant  pkadc 
in  bar,  and  demurs  to  the  replicatipn  in  abatement,  the  plaintiff  may  join  in  demurrer,  and  if  the 
demurrer  is  over-ruled  h<  IhaU  have  final  judporat.  Where  the  defeodantpleads  in  bar,  Wf^  de- 
murs to  the  repUcatloQ,  if  the  conclufion  of  the  demurrer  is,  wherefore  as  before  hcDrajsJDdg- 
laent,  and  that  the  declaration  may  be  quaflied,  the  words  ^  and  that  the  docfemloa  m^  b« 
quaOicd*'  are  furpluiagc^  and  (he  dfmurrfriiad^ttnirin  bar.    S.  C.  £  Jiloft.  igf^ 
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w^  debet;  quia  dicity  quod  ipfe  cepit  equam   in  praediifo  loc9-       Cjiossb 
ftrwf  wrfl/tf  the  king's  highway,  frout^  i^c.  et  hoc  petite  quod      g^  "^ 
inquiratur  per  patrianu     The  defendant  demurs  thereto  in 
this  manner :  ^odplacitum  replicando  placitaium  non  ejifuf- 
fciem  in  lege  ad  narrationem  fuam  praedlilam  manutenendumy 
unit  ut  prius  petit  judicium^  et  quod  narratio  praedicia  cajfetur. 
The  plaintiff  joins  in  demurrer  thus  :    Ex  quo  ipje  ftij/iden-^      i 
tern  materiam  in  lege  ad  ipfum  S.  actionem  et  narrationemfuas 
mnutenendumfupsrius  aUegavity  ^c*  petit  judicium  et  damna. 
Whereupon  judgment  was  given  for  the  plaintiff  in  the 
common  pleas,  and  it  was  entered  thus :  ^ia  videtur  jujli^ 
dariisy  quodptacitumpraedicli  S.  Cfuperius  replicando  placita** 
tum^fi^ciens  in  lege  exiflit  ad  narrationem  fuam  praedi^am 
vuuutenendumj  pront praediSius  S.  Cfuperius  allegavitj  He* 
andfo  final  ju(%ment  was  entered.     Upon  this  judgment  a 
writ  of  error  was  brought  in  this  court.     The  matter  upon 
the  {dea  was  debatad  in  the  common  pleas,  where  the  court 
were  of  opinion,  that  the  plea  was  made  a  plea  in  bar  by 
the  conclufion,  and  that  therefore  the  replication  was  pro-  ' 
per.    In  Aticbaetmas  term  2  Annae  reginae^  it  was  urged  by 
Mr«  Salkeld  for  the  plaintiff  in  error.     He  infifled^  that  the 
plea  was  only  in  abatement,  and  that  therefore  the  judg- 
ment ought  to  have  been  only,  quod  ulterius  refpondeaty  and 
not  final!     He  faid,  the  matter  of  the  |dea  is  only  on  the  , 

plaoe^  and  the  cognizance  of  the  X2k\n%  damage^  feajant  in 
bis  (rediold  is  no  parcel  of  the  plea,  but  only  added  to  in- 
tide  him  to  a  return ;  which  the  defendant  in  replevin  has  a 
ri^  to  do,  beine  an  ador  as  well  as  tiitjUnM     Hc'^^l^ 
ated  the  cafe  of  Butcher  v.  Porter^  Hil.  ^7f\^  Jffl.  B.  R.  pi^ad  property 
where    in   replevin  the   defendant  pleaded   property   in  a  ina^^rangeria 
flranger  in  abatement ;  and  could  not  have  return,  becaulc  ^JfoJ^uvc  a* 
he  had  nude  no  cognizance.      But  it   would  have  been  return,  unk&  he  ' 

ctherwifi^  if  he  had  pleaded  property  in  himfelf,  which  is  makes  cogni- 
admitted  by  z  demurrer^  and  thereby,  the  property  of  the  ^^^*^"  »g''^^^  *"*« 
cattle  is  quite  diveftcd  out  of  the  plaintiff.     Whenfoeveu  the  th7b<K»Jw'ti^  ' 

defendant  pleads  matter^  that  goes  not  to  the  a<Slion,  but  in^  cited  $  but  con- 
abatonent  only,  as  prifel  en  outer  lieuy  he  can  have  no  re-  ^^  '^'^*^  ?^^^  I 

turn  without  making  cognizance.     In  this  cafe  the  matter  S^lfJ  "* 
does  nt)t  make    the  plea  an    intire    cognizance    but  the 
matter^   as  to  the  taking  en  auter  lieuj  and    the    cogni-^.J^*^'**^*^'^*  ■ 

zanc^  arc  diilina,    and  the  cognizance  is  not  traverf- ^y^P  ^^r  that 
able,    i)  Edw.  4.  H»  a.  Heley.  Pitty  Pafch.  2  ^.^il/.  goes  not  to  the 
B.  R.   in  rc^evin,  the  defendant  pleads,  that  he  took  the  a^*<>n »» a*>atc 
OLttk  £n  auur  lieu^  and  made  cognizance  for  rent  arrear  j  ^^^^^^^^^P^^^^^ 
and  the  plaintiff  traverfed,  that  any  rent  was  arrear ;  with-  be  canaot  have  j 

out  fiiying  any  thing  to  the  place ;   and  the  defendant  de-  «  wtum  without  I 

murred  ;  and  it  was  held  a  difcontinuance  becaufe  the  cog-  ^^^^^^  \ 

nizance  was  not  traveriahle.     See  the  cafe   of  fp^atts  and  Com.  Pkader.  i 

Hagdeny  3  Cro.  372.    Although  in  this  Qife  the  cognizance  3  K*  n  »i-  ' 

is  incorporated  with,  and  made  part  of  the  plea,  whereas  it  ^^^^'  ^'  ^ 
koM  bayc  b«ea  diftia£l>   and  ibould  have  come  after  the  • 

pleaj 
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Cr»s«£  plea  ;  yet  that  is  only  a  difference  in  form,  and  the  plain- 
BiLioN  ^^^  (hould  have  demurred  to  it :  but  yet  that  does  not  make 
the  cognizance  traverfable.  The  conclufion  of  this  plea  is 
not  in  bar,  it  is  only,  uruU  petit  judiciumy  generally ;  where- 
as the  conclufion  of  a  plea  in  bar,  is  unde  petit  iudiciumjfi 
praedi^us  querens  aitionemjuam  verfus  eitm  habere  deheat  And 
it  is  the  fame  in  replevin,  as  in  all  other  anions.  And  when 
it  is  faid,  et  retornum  equae^  that  makes  no  difference,  for  he 
does  not  pray  return  as  defendant,  but  as  a£lor,  and  con- 
fequently  no  part  of  the  plea^  He  admitted,  that  if  a  man 
pleads  matter  in  abatement,  and  concludes  in  bar,  judg- 
ment final  ought  to  be  given :  but  this  is  only  in  abatemtmt, 
for  tha  petit  judicium^  without  more  does  not  make  it  a  plea 
in  bar,  and  here  is  no  prayer  of  damages.  If  a  nun  plead 
matter  in  bat,  and  conclude  in  abatement,  yet  it  is  a  plea 
in  bar,   and  it  is  not  made  a  plea  in  abatement  by  the  con- 

^6n.6.iS.sb  ^^'u^oi^)  27  ^^^*  ^*  ^4*  ^*  '^"^  judgment  finsd  fhall  be 
given;  becauTe  if  the  plaintiff  has  no  caufe  of  action,  he 
t)ught  not  to  bring  any  writ ;  but  when  a  man  pleads  matter 
in  abatement,  and  concludes  ifi  bar,  in  that  cafe  judgment 
final  ihall  be  given ;  becaufe  by  his  concluding  inhar^  the 
defendant  admits  the  plaintiff's  writ  to  be  good.  i8  Hen.  6. 
27,  28.  32  Hen.  6.  17.  b.  36  Hen,  6.  18.  22  Hen*  6.  53  b. 
Medina  v.  Stanton^  Pafch^  12  ff^iU.  3.  5.  R.  SalL  210. 
Mnte  593. 

Holt  chief  juflice.  In  that  cafe  we  did  not  determine, 
that  judgment  final  ought  to  be  given  ;  but  we  agreed,  that 
if  a  rejpandes  oufter  Were  awarded,  it  would  be  no  error  af- 
fignable  by  the  defendant,  becaufe  his  advantage4 

On  the  other  fide  it  was  infifled  by  Mr.  Pengelly^  that 
judgnoent  final  was  well  givenin  this  cafe,  and  ought  to  be 
affirmed.  He  did  not  cite  cafes  to  prove,  that  the  con-^ 
clufion  of  a  pica  in  abatement  as  in  bar  makes  it  a  plea  in 
bar,  becaufe  Mr.  Salkeld  had  admitted  it*  But  fee  thefe 
cafes  to  that  purpofc.  Bro.  Pleader  14.  35  Hem.  6.  12- 
Bro.  Briefly*],  36  Hen,  6»  18.  <^*f^r  Littleton.  Allen  17, 
18,  65,  66.  Burden  v.  Ferras.  l  Sid,  189,  190.  IVrigbt 
y.  Bright,  I  Sid,  190.  Ifam  et  alii  v.  Hitchcoei,  3  Cr9, 
.  202.  Puitw,  No/worthy,  i  Ventr,  135,  136,  137.  2  KebU 
795.  Kempv,  Andrews,  3  Lev,  290,291.  Andinfuch 
cafes  judgn^ent  final  is  always  given,  ^nd  not  only  a  refpon- 
des  oufter,  (See  Bro,  Affvze  146.  9  AJf,  23.  Onely  v.  Fontleroy. 
Mo,  692.)  So  likewife  when  a  plea  begins  in  bar,  though 
the  matter  be  in  abatement  only,  and  it  concludes  in  abate- 
ment, yet  it  is  made  a  plea  in  bar,  and  judgment  final  ihall 
be  given;  as  Green  v.  Cble,  .  i  Lev,  311,  312.  3  Kek, 
181.  3  Lev.  223.  Sir  Oliver  Butler's  cafe.  3  Lev, 
221,  223.  17  Edw,  3.  S9»  P*'  S8»  Baker  v.  BerisforJ, 
3  Kebl€  i8r. 

As 
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A?  to  the  form  of  the  plea  in  this  cafe,  he  faid,  it  v/as  made  Crosse 
a  plea  in  bar,  though  the  matter  of  it  be  only  in  abatement.  Bn.toN4 
For  the  defendant  having  incorporated  the  cognifance  with 
ibe  plea,  and  joined  them  both  together,  aiad  having  made 
but  c3^<onclufion  to  both,  he  has  made  the  whole  one  in- 
tire  plea,  and  the  conclulion  in  bar  goes  to  the  place,  as 
well  as  to  the  cognifance  ;  for  if  it  do  not,  the  plea  as  to  the 
place  will  be  left  without  any  conclufioii  at  all.  But  the 
defendant  ought  to  have  concluded  his  pica,  as  to  the  place^ 
unde  petit  ju£cium  de  hrevty  or  de  narration f^  and  then  have 
made  a  diftin£l  cognifance^  et  pro  retorno  habendoy  Wr.  or 
clfe,  when  he  joins  both  together,  he  ought  to  hive  con- 
cluded in  abatement  to  the  whole,  unde  petit  judicium  de 
brrji^  or  narrationc.  And  fo  arc  all  the  precedents,  RaJ^i 
Replevin^  en  auter  lieu^  554,  555,  556.  JJhton  475.  Hearn 
7^4»  7651  766,  757.  Thompfon  274.  i  y'entr,  127.  41 
Eaii\  3.  4.  />.  7*  g  Edw.  4.  41.  p.  25.  I  Hen.  7.  21. 
/.  10,  II.  la  Hen,  7.  4.  p.  3-  9  Edw.  4.  64.  a.  6r.  a* 
And  in  this  cafe,  although  the  defendant  has  not  made  his 
condafion  as  full  and  large  as  thoufual  ccnclufion  is,  fciliccty 
unde  petit  judicium-i  Ji  praediif  us  qusrens  actionem  fuam  verfus 
fum  habere  elebeatj  out  generally,  unde  petit  judicium^  yet  that 
is  a  good  conclufton  in  hzty  and  mull  be  fo  intended;  and 
if  the  defendant  would  have  it  taken  only  in  abatement,  he 
ought  to  have  applied  it,  and  have  added  judicium  de  hrevij 
or  de  Tutrratione*  And  the  common  conclufion  of  every 
avowry  or  cognifance  in  bar  is  as  this  cafe,  fcilicety  petit  ju--  , 
dicium  et  retornum  averiorumy  and  the  commencemei\t  of  the 
plea  here  is  the  fame  with  an  avowry  or  cognifance.  As 
I  Sound.  187,  191,  194,  347,  348,  349.  i  Saund.  194, 
197,  283,  284,  310,  314.  ^f^entr.  131,  133,  145,  148, 
210,  211,  2I2V  224,  225,  226,  227.     Co.  Intr.  Replevin 

57Si  57^>  578^  583-  ^"A  R^pl^'^i^  5615  562,  558.  559- 
And  although  in  this  cafe  the  defendant  has  not  prayed  da- 
mages, as  is  done  in  thofe  cafes,  yet  that  will  make  no 
ulceration  in  the  plea,  nor  make  it  lefs  a  plea  in  bar,  becaufe 
at  the  common  law  the  defendant  in  replevin  did  not  recover 
any  damages,  but  they  are  given  by  the  ftatutes,  7  H.  8. 
f.  4.  21  H.%.  c.  19.  yet  fince  thofe  ftatutes  the  defendant 
mkv  waive  the  prayer  of  damages,  and  the  plea  will  ftand 
cccr.plcat,  as  at  common  law.  He  inAfted  farther,  that 
the  manner  of  joining  in  demurrer,  though  it  be  informal, 
jn  it  will  not  hurt  the  plaintiff;  for  though  the  defendant 
bs  demurred  in  abatement,  the  plaintiff  has  joined  in  de- 
•njrrer  in  bar,  and  thereby  the  whole  matter  being  brought 
Icibre  the  courts  the  court  ought  to  give  a  final  judgment  $ 
tsA  the  manner  of  the  defendant's  demurrer  fhall  not  alter 
jUie  judgment  of  the  court:  as  is  adjudged  in  Sir  Oliver 
Sutler's  C9lkj  $  Lev-  221,223.  Putt  v.  No/worthy,  i  Fent. 
JJS,  136,  137.  2  Keble  795,  Shalnur*s  cafe,  cited  3  Kehle 
ii8i.  (but  it  feems  that  cafe  is  not  truly  cited  there,  for  the 
'  Vol.  II.  T  cafe 
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cafe  is  otherwife   reported  in  Allen  17,  18.)  FoJiery.Jack- 

//?// chief  jufticc.  The  pleaof />rj/^/^« /7tf^fr//V«  isaplea 
in  abatement,  aiid  no  plea  in^  bar ;  and  therefore  bsing 
pieaded  in  bar,  as  it  is  in  this  cafe,  it  is  ill.  The  defendant 
ought  to  havj  begun  as  is  ufual  in  abatement,  and  have 
conc\\idcdy  et  petit  judiciwvidehreviy  or  de  narraiioney  and  then 
made  cognifancc  diftin(ftiy,  et  pro  retorno  bahendo  \  or  have 
faid,  petit  judiciu?n  de  narrationct  a:  ctiu/n  petit  rctarnum,  (^c. 
and  that  would  have  been  good.  Here  the  defendant  has 
concluded  in  bar  upon  the  whole  plea,  as  weU  upon  the 
V  matter  of  cognifance,  as  upon  the  traverfe  of  the  place  j 
and  he  need  not  pray  damages,  becaufe  they  are  given  by  the 
flatute.  By  this  concludon  the  defendant  has  waived  the 
firft  part  of  his  plea,  and*  his  travcrfe  as  to  the  place  ;  and 
being  in  bar,  it  goes  to  the  matter  of  the  cognifance.  When 
matter  of  abatement  is  pleaded  in  bar,  it  is  ill,  and  judgment 
final  ought  to  be  given. 

P ozvcll ]ii&icc.  The  cv'»nclufion  is  in  bar,  and  judgment 
final  ought  to  be  given.  The  defendant  fhould  have  con* 
eluded  his  plea  as  to  the  place,  et  petit  judicium  de  breviox  dt 
narrationey  and  have  made  cognifance  ^r^  rrr jrw^  feverally. 
TTiis  plea  is  as  mi;ch  in  bar,  as  an  avowTy  can  be ;  the  de- 
.fendant  in  the  oeginning  of  his  plea  makes  cognifana, 
%yhereas  he  ought  to  begin  and  pray  judgment  of  the  writ  or 
cpunt,  and  to  have  concluded  in  the  fame  manner. 

And  accordingly  the  judgment  wasaiHrmcd  nij:  taufa^  is'c. 
per  totam  curiam. 

The  laft  day  of  Michaelmas  term  Mr.  Salkeid  came  to 
fliew  caufe  upon  the  ruk.     And  he  infffted,  that  the  judg- 
ment ought  to  be  reverfed  upon  other  errors..     He  faid,  that 
the  whole  fuit  was  difcontinued,  for  admitting  the  plea  to 
be  in  bar,  ^nd  as  a  cognifance,  and   fo  the  replication  in 
bar  likewife;   then,    when    the   defendant  comes,  and  de* 
murs  in  abatement,  that   is  a  difcontinuance;    for  all  the  j 
proceedings  before  being  in  bar,  there  is  nothing  to  relate, 
to  it;  and  the  plaintiff  (hould  not  have  joined  ii>  demurrer  a$ 
he  has  done  in  bar;  but  fhould  ha,ve  taken  his  judgment  by 
nil  dicit  for  want  of  an  anfwer.     The  conclufion  makes  the 
plea,  and  want  of  a  conclufion,  or  a  mifconclufion,  is  the 
ihiiiC ;  and  both  make  a  difcontinuance.     And  fo  was  it  re- 
folved  .  in   this,  court,  between  Carter  and  Davis j  Pafck  J 
IFilL  cif  Mar.  Salk.  2i8.     In  cafe  the  plaintiff  declares  on 
Vin  indebitatus  a ffiimpjit-i  suidz  quantum  meruit',  the  defendant^ 
•     as  to  the  firft  count  pleads  non  ajfumpftt^  and  pleads  a  mattef 
Ademufretin     n\  abatement  as  to  the  fecond   count;    the  plaintiff  takes 
bar  to  a  pica  in  jg-^g  ^^j  ^^^  „^^  ajfumpfity  and  as  to  the  plea  in  abatement 
abatement  oc-  m      rj    ^  r 

caBons  a  difteminuancc,    V\,  ace.  ante  393.  Salk.  218.  pL  1,  Say,  46.  Vide  ante  33^.  poll  X054 

he 
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he  demurs,  quiz  placitum  minus  fufficiens  in  hge  exijiit  ad  ip--       Croih 
fum  ab  a^ione fua  praecludendum^  and  the  defendant  joined       ^  '** 
in  demurrer^  and  it  was  held  a  difcontinuimce.     But  far- 
ther he  fsid,  there  is  no  final  judgment  given;  for  it  is  ac- 
cording to  the  defendant's  demurrer,  fciiucty  quod  placitum.  - 
reflicando  placitatum fufficiens  eft  in  kgt^  ad  narrationem fuam 
manvtenendumy    and  not  ad  actionem  manutviendum^    us   it 
ought  to  be:    fo  that  the  judgment  is  only  in  abatement, 
and  not  in  bar. 

Mr,  Broderick  of  the  fame  fide  infifted  on  the  fame  mat- 
ter,  and  faid,  that  the  court  cannor  give  judgment  to  af- 
firm  the  former  judgment;  but  ought  to  award  a  repleader^ 
Hereupon  the  laft  rule  was  difcharged,  and  the  matter  ad- 
journed to  be  fpoken  to  again  the  next  term. 

In  Hilary  term  Mr,  Broderick  infifted,  that  this  plea  muft 
betaken  as  a  complcat  cognifancc  in  bar,  and  not  in  abate*, 
ment,  and  then  there  is  nothing  to  fupport  the  judgment 
as  given;  for  here  is  no  replication,  as  is  fuppofed,  and  as 
it  would  be  in  other  anions,  but  it  is  a  bar  of  the  defend* 
ant's  cognifancc;  and  ther;;fore  both  in  the  demurrer,  and 
in  the  judgment,  it  ought  not  to  be  as  it  is,  quod  placitum  re^ 
^'iicando  piacitatum^  &Ci  but  quod  placitum  in  barra  cognitionis 
placitatum.  For  when  the  defendant  pleads  a  plea  in  bar,  he 
begins,  quod  querens  aSiioncm  fuam  habere  nondehet^  and  a  re- 
plication is,  quodijfeaba^ionefua  habendapraecludi  non  debet\ 
bur  the  beginning  of  a  cognifancc  in  replevin  is,  hene  cog- 
nofcit  captionem*  averionwi;  and  then,  when  the  plaintiff  • 
comes,  and  fays,  quod  captionem  jujie  cogncfcere  non  debet^^ 
that  is  a  bar  to  thfe  cognifance,  but  not  a  replication.  Here 
is  1  difconti nuance,  and  the  court  can  give  no  judgment 
but  to  replead;  for  a  demurrer,  as  an  iffue,  muft  comprife 
the  whole  matter  in  plea,  and  if  any  part  be  omiti  ;d,  it  is 
a  difcontinuance,  becaufe  the  whole  matter  is  not  brought 
before  the  court.  As  in  the  cafe  of  Johnjlon  and  Turner^ 
Teh.Si6»  {See  Telv,  137,  138.)  And  in  this  cafe  here 
is  not  a  fufficient  confcflion  of  the  plaintiff's  action  by  the 
defendant's  demurrer,  upon  which  the  plaintiff  ought  to  have 
judgment. 

On  the  other  fide,  Mr.  ff^ard  faid,  that  by  the  demurrer 
the  matter  of  the  replication  is  confefifed,  and  the  conclu- 
fion  ad  narrationem  makes  it  a  demurrer  in  bar,  and  not 
merely  in  abatement ;  -and  if  it  be  in  abatement,  yet  it 
will  D€  no  difcontinuance,  becaufe  the  judgment  is  to  be 
given  on  the  plea  in  bar,  as  an  ill  plea.  6ut  our  re- 
plicaticMi  is  good,  and  that  is  the  difference  upon  the 
refolution  of  Mmner  and  //it?//,  Mi^h,  9  IVilL  3.  5.  R,  Rot. 
558.  ante  338.  and  5#.v.  Harcourt^  HiL  i  IVilL  ^  Mar. 
Cartb.  137.  3  Afiw/.  aol.  Salk.  177.  In  t;h  is  cafe  the  judg- 
ment ought  no(  to  be  reverfed  for  this  informality,  inafmuch 
Ta  as 
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Crosse        as  the  plaintiff  is  intituled  to  have  judgment  upon  the  avow- 
is..t..w        ry?  as  in  the  cafe  of  Bennetverf.  Holbeath^  2  Sound.  ^11, 
319.     See  X  Cro.  443.     i  X5///80S. 

Hclt  chief  juftice.     When  the  defendant  pleads  a  matter 

of  fad  in   abatement,  and  the  plaintiff  in  his   replication 

^^s^D*^^'  "^^^  traverfes  or  takes  iffue  thereon,  there  {a)   it  is  proper  for 

wte59^^        him  to  pray  damages,  becaufc  if  it  be  found  againft  the 

defendant,  judgment  final  fhall  be  given*     But  where  the 

plaintiff  by  bis  replication  confeffes  the  plea,  and  avoids  it 

by  fpccial  matter,  and  does  not  traverfe  the  matter  of  the 

pifa,  there  (b)  the  plaintiff  muft  maintain  his  writ,  and 

^s^D^acc!"**  o"g^^  ^^^  '^  conclude  to  the  country-    In  replevin,  if  the 

aotc594.    *      defendant  avows  the  taking   in  another  place,  and  traverfes 

the  place  alleged  in  the  count,  without  concluding  to  tht 

writ  or  count,  but  makes  avowry  pro  retorno\  in  that  cafe 

the  plaintifl  muft  maintain  his  writ  and  count,  and  may 

take  iflue  on  the  place,  and  pray  damages,  and  that  would 

have  been   right  j    the  plaintiff  has  nothing  to  fay  to  the 

avowry,  if  it  had  been  but  in  a  proper  place,  and  here  he 

t:>k^s  iffue  on  the  place.     Where  there  is  a  demurrer  to  a 

(r)  Vide  ante       plea  in  abatement,  the  (c)  judgment  is  only,  quodulterivs 

120.  refpondeaty  but  on  an  iffue  judgment  final  fliall  be  given* 

Powell ]\x9i\CQ.  This  form  of  pleading  is  unufual,  but 
there  is  not  much  in  the  cafe.  Priftl  en  auter  lieu  is  a  pro- 
per '  plea  in  abatement.  But  befides  the  defendant  mvft 
make  cognifance  for  a  return,  for  without  a  title  he  (hall 
not  have  return;  Init  the  avowry  to  have  return  is  no  part 
of  the  pica,  and  the  plaintiff  can  fay  nothing  to  it,  it  being 
only  to  intitle  the  defendant  to  have  return,  in  Cafe  the 
writ  be  abated.  But  in  this  eafe,  they  are  both  jumbled 
together,  and  it  looks  like  a  common  avowry,  but  it  can- 
not be  taken  fo^  but  it  puts  the  plaintiff  to  maintain  his 
count.  The  point  of  the  plea  is  only  in  abatement,  and  yet 
upon  iffue  found  againft  the  defendant,  the  plaintiff  would 
hare  had  a  final  judgment.  This  is  a  replication  by  the 
plaintiff,  becaufe  it  is  not  pleaded  to  the  cognifance;  then 
indeed  it  would  have  been  a  bar,  but  it  is  pleaded  in  main- 
tenance of  his  count;  the  manner  of  joining  demurrer  will 
not  hurt.  But  here  is  final  judgment,  and  that  fcems  to  be 
the  chief  point. 

//?/V  chief  juftice.  The  whole  depends  upon  the  plea  in 
abatement,  for  the  plaintiff  cannot  anfwer  to  the  avowry, 
but  to  the  place;  and  if  the  writ  be  bad,  the  defendant  (hall 
have  return.  In  this  cafe  the  plea  if  informal,  but  it  is  to 
the  fame  cffeft;  and  the  want  of  form  fhall  not  hinder  the 
plaintiff  from  having  His  judgment:  it  is  not  a  bar  of  the 
cognifance,  but  a  replication,  being  in  maintenance  of  his 
writ.    If  die  defendant  had  conclu^  bis  plea  petit  juiBcium 

if 
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ii  narrationty  and  prayed  return  diftinftly,   it  would  have      c«o«i» 
been  right;  but  here  he  has  concluded  in  bar.  p,  ^^  j 

PMf/^i/ juftice.  By  his  conclufion  he  has  made  it  a  plea 
in  bar. 

Holt  chief  juflice.  The  fault  is  in  the  defendant,  when 
he  demurs,  in  abatement,  but  the  plaintiff's  replication  is 
jood. 

Pnvri/ juftice.     The  plaintiff  could  do  no  odieririf^* '      •'   ..•^. 
He  can  only  anfwer  to  the  taking,  and  could  not  have  en-  '  "•^ 

tcred  judgment  by  nil  dicit  upon  the  defendant's  demurrers 
fo  that  vxtxt  feems  to  be  no  difcontinuance.  Holt  feemed 
to  agree  it,  but  the  court  took  time  to  confider.  And  af- 
terwards at  another  day  they  all  agreed  that  the  judgment 
ought  to  be  affirmed. 

HoU  chief  juftice  faid,  the  defendant's  plea  is  in  bar,  and 
fois  the  replication  i  and  though  the  defendant  concludes 
his  demurrer  in  abatement,  yet  that  ihall  not  alter  the 
mdgmenc  of  the  court,  but  judgment  final  fhall  be  given. 
The  defendant  has  both  begun  and  concluded  his  plea,  in 
bar;  and  when  he  traverfes  the  place,  he  .waves  the  matter 
of  die  cognizance,  which  went  before ;  and  then  conclude 
ing,  mnde  petit  judicium  €t  retomunut  iffc,  that  is  in  bar,  for 
he  (hould  have  concluded  unde  petit  judicium  de  brevi  or  de 
narratione.  An  avowry  is  a  bar  of  the  a£li6n,  and  a  re- 
plevin is  in  nature  of  an  adion  to  demand  his  cattle  again, 
and  i^en  judgment  is'  given  a^ainft  the  plaintiff  upon  the 
^vowryi  he  is  barred  of  his  adiion,  and  the  entrv  is,  quod 
qucrens  nihil  capiat  per  breve.  Then  the  defendant's  plea 
beginning  and  concluding  in  bar,  the  plaintiff  in  his  repli- 
cation takes  iffue  upon  it,  and  when  the  defendant  demurs 
in  abatement,  he  fliall  not  thereby  alter  his  own  plea  in  bar : 
and  although  the  plaintiff  might  have  taken  judgment  by 
nildicity  yet  judgment  may  be  well  given  in  bar  upon  his 
joinder  in  demurrer. 

Powell ]v&\ct  of  the  fame  opinion,  that  judgment  ought 
to  be  affirmed.  The  defendant's  plea  is  in  bar,  and  the 
plaintiff  by  his  replication  has  taken  iffue  thereon;  and 
then,  when  the  defendant  demurs  in  abatement,  that  ihajl 
not  alter  the  judgment,  but  it  (hall  be  in  bar. 

Mr.  Brpderick,  It  is  a  di (continuance,  upon  the  cafe  of 
Jobfifon  and  Turner.     Telv,  5. 

HoIl  There  is  only  a  demurrer  to  part  of  thp  bar,  and 
nothing  &id  to  the  other  part,  and  fo  joined.  Butflill  it  is 
better  in  the  prefent  cafe ;   for  the  cvnclufion  of  the  defen- 

T  3  dant'*     • 
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Croise        dant's  demurrer  is,  ur.de  ut  privs  pet: t  judicium^  and  if  he  had 
^    '"    ,        flopped  there,    it  had  been  a  good  demurrer  in  bar;  and 
tjien,  when  h-  ^^cs  on  and  fays,  et  quod  narratio  cajjctur^  it 
is  a  fuperfluous  addition  and  void.  .  Judgment  afSrmed. 

It  fecms  this  form  pf  the  plea  is  good  in  bar,  quod  quaere, 

intr.iHir.  13  Clements  verf.  Scudamorc. 

V>iL3.B.R.  ^ 

Rot.  271.        y^^ -.  J^.C.  Sa^k.243.  6  Mpd.  I2C.  Hclt.  124    I  P. Wim.63. 

— T  J        IN^edtment  the  jury  found  this  fpccial  verdi<3,  that  J.  S. 

would  atTom-     X  having  ifiuc  five   fen?,  his  youngeft  fon  died  in  the  life 

monlawdcfccnd  of  y.   S.   the   father,  leaving    i flue  a  daughter,  who   is  the 

totheimje^onhe  i^q^^^  ^f  ^]^^  plaintifF;  afterwards  the  father   purchafed  the 

rcprefentarionis,  '^L^^^  in  quclirron,  which  are  copyhold  lands  of  the  nature  of 

they  will  by  the  Borough  ErjgliJ})\  <'nd  the  jury  find,  that  by  the  cuftom  thefe 

cufto^nof  Bo-    japjvi  are  dcfgendible   to   tl'^e  youngeft  fon  and  his  heirs. 

d^fccnd  u>n    .Afterwards  thq  fither  died,  and  the   eldeft  fon  entered,  and 

the  iflue  of  the    made  a  lenfc  to  the  defendant,  upon  whom  the  daughter  en- 

jroungeft.       '    tiered,  and  made  the  ler.fc  to  the  plaintiff,  upon  whom  the 

defendant  re-entered,   whereupon   the   plaintiff  .brought  his 

ejectment.     This  cr.fe  was   twice    argued  at  bar,  and  this 

term  J>y  the  opinion  of  the  v/hcle  court  judgment  was  given 

lor  the  plaintiff,     iit/if  chief  juftice  delivered  the  reafons  of 

iheir  opinion  as  fcllovr?. 

The  queftion  in  this  cafe  If,  whether  the  »?au?^hterof  the 
voungrrft  fon,  the  Icfl'cr  of  the  plaintifF,  fliall  inherit  to  thcfc 
lands  jure  reprarfentaiionisy  or  the  eldeft  fon. 

We  are  ell  of  opinion,  that   the  daughter  ought  to  have 
rhcfc  lanu^r  jure  repracfcntatlonis.     Wherever  this   cuftom 
hath  obtained,    the  youngeft  fon  is   thereby  placed  in  the 
r':om  of  the   eldeft  (on^  who  inherits  by  the  common  law; 
r.nd  there  is  no  other  difference  in  the  courfe  of  defccnt, 
but  that  the  cuftom  prefers  the  youngeft  fon,  and  the  com- 
mon law  the  cldcft  fon;   and  therefore  as  at  the  common 
"  I.1W  theifrueof  the  cldcft  fon,    female  as  well  a<;  male,    do 
inherit yir<?  repraefer.tationis  before  the  other  brothers,  fo  by 
the   fame    rcafon,    where  this  cuftom    has  transferred  the 
1  lc:ht  of  dcfcent  from  the  eldeft  fon  to  the  youngeft,  it  fliall 
iiiib  carry  it  to  the  daughter  of  the  youngeft  fon  by  likere- 
prefentation  i  and  there  is  noreafon  to  make  any  difference 
between  a  defcent  by  this  cuftgm,  and  at  common   bw, 
though  my  loi'd  Coke  is  of  another  opinion.     Vet  it  appears 
from  the  beft  authors,  as  Lambard*s  Saxon  Letwsy  rnter  leges 
i:nl^r.v!'NvIic      ^'»^*''"^^'^"  ^n^^y  3pM  ^^7-  ^"^  Selden's  Eadtn,  184.  that  all 
b'jiiii  tbe  con-    ^he  lands  in  England  were  of  the  nature  of  gavel  kind,  and  dc- 
qucft,  p7t:-       fcended  equally  to  all  the  iffuc,- before  the  conqueft ;  but  this 
kind.  ^yj^j  f^^^  j^f^pj.  altered,  when  tenures  by  knights  fervice  were 

intro- 
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ifitroduced  for  the  defence  of  the  realm,  and  then  for  the  pre-    Clemikt* 
fcrvation  of  the  family  and  tenure,  the  defcent  was  reftraincd.  scL^AMocr. 
only  to  the  eldeft  fon,  but  yet,  notwithftanding  this,altera- 
tion,  the  right  of  reprefentation  did  continue  to  hold  place. 
And  by  the  common  law,  if  the  eldeft  fon  happened  to  die, 
living  his  father,  leaving  ifl'ue  a  daughter,  the   inheritance 
dfifccnded  to  her  before  any  of  the  other  fons  ;    fo  that  a  fe-   "^ 
male  by  way  of  reprefentation  was  yet  preferred  before  the 
males,  becaufe    the  right  of  reprefentation  was  not  altered. 
This  right  of  reprefentation  is  not  peculiar  to  the  law  of 
Englinidy  bat  is  obfcrved  by   the  laws  of  jll  countries ;  as 
you  may  fee  in   Numhcrsy  c.  26.  v.  33.  and  c.  36.  for  al- 
though by  the  ^rtvlfo  law  the  males  inherited  exclufive  cf 
the  females,  and  the  eldeft.  fon  had  a  double  portion  of  his 
father's  cftate,  which  was  conferred  on  him.as  the  firft  be-    . 
gortcn  ;    yet  we   find   when  Zelophehad  the  fon  of  Hepher 
died,  leaving  no  fons  but  daughters,  and  the  daughters  came  x 

unto  Moffs-,  and  claimed  the  pofTeffion  of  their  father;  this 
being  a  new  cafe,  Alofet  it  is  faid,  brought  the  caufe  be-r 
fore  the  Lord,  who  commanded  him  to  give  unto  them  the 
poffleffion  of  their  father.     So  that  it  was  here  determined, 
that  they  fhould  take  the  double  portion  belonging   to  their 
father  as  the  eldcfl  fon,  by  right  of  reprefentation.     So  is 
Seldiit  di  Succefftonihus  apud  Hebrbeosj  c.  23.     This  right  of 
reprefentation  was  alfo  praftifed  among  the  Romans^  and 
was  the  law  of  the  twelve  tables.     And  this  right  of  repre- 
fentation holds  in  inheritances  defccndible  by   cuftcm,  as 
well  as  by  common   law  ;   as  In  cafe   of  gavelkind  lands, 
where  the  cuftom  in  pleading  is  thus  fet  out.     Rq/I.   Cuj- 
t9m  143,  a,  quod  terrae  et  tenement  a  de  tenura  de  rravehkind  de 
tetnpore^  Wr.  inter  haeredes  majculos  parti  hi  iia  et  partita  fuerunt. 
And  yet,  if  a  man  fcif^d  of  p;avelkind  lands  have  ifl'ue  three  v/herc  land* 
fons,  and  ope  of  the  fons  die  in  the  life  of  his  fiuhcr,  leav- would -t  com- 
ing iffue  a  daughter,  amt  afterwards  the  father  dies;    no '"^"^*jy'?^'=*="'* 
doubt  but  this  daughter  fhall  inr.crit  the  purparty   of  her  h-  "^oT^tvllciUou. 
th;r,  though  flie  be  not  within  the  words  of  the  cuftom,  'yi~.  i^'e  rcprcisma- 
that  the  lands  are   partij-lc  inter  haeredes  mafcu'.rs -y  but  the  «'c«''»  ihcywai 
cuftom  by  conftrcaionfhali  extend  todau'jhters  iure  retrae-  ^J^li'.^^i-^'''^ 
Jentatioms  ;  and  there  is  no  difference  between  the  cuftom  ct  fccnd  upon  the 
gavelkind  and  this  cuftom  cf  Borouph  En^Ilj},^  only  in  re- ^v^e  of  any  of 
fpcft  of  the  quantity  of  the  land  which   hi  hvir  ti  l.r^f .  There  '^^^^^y^ 
each  fon  takes  an  eq^jal  part,   but  here  *he  younq:eft  fon  takes  trial  at  bar  in 
the  whole;  but  that  will  not  vary  the  realbn  in  conftrudiion  ^'^f'rxrx. 
of  the  cuftoms.     The  common    law  takes    notice  ^^^  thcfe  J;jf  •^' ^  ^"^[^"^^ 
cuftoms  of  gavelkind  and    Borough  E^glijh^  and   there   is  a  i'n  Kcnt^of  the* 
very  remarkable  cafe  adjudged  in  my  lord  Brid;;r;:an^s  rime,  demifc  of  three, 
which  is  not  reported  in  any  printed  book  ;    it  w?.s  in  the  ^^'*- Leonard's 
year  1660,  i66i,  and  it  was  entered  Hi/.  1655.     Rot,  779.  ';''^{^ll^ 

C  B.  int.  HaUzxiA  {h) There  the  cafe  was,  that  copy-  ti  cari,  V") 

hold  lands  ofeyery  tenant  dying  feifcd  were  defccndible  bv 'V^^*^'c^^ 
the  ciftom  of  the  manor  to  the  youngeft  fon  ;    and  a  fur-  '~^^'  ^^'^"^"  ^' 
(-)  D.  ace.  I  BL  Com.  76.  {h)  Cit.  2  Kcb.  158. 

render 
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^    Cl£mznti     render  v/as  made  tq  the  ufe  cf  5.  and  his  heirs,  who  died 
*'  before  admittance.     If  B.  bad  been  admitted,  it  was  agreed, 

that  after  his  death  the  youngeft   fon  fhould  have  inherited 
but  dying  before  admittance,  the  queftion  was  between  the 
eldeft  fon  and  youngeft  fon  of  5.  who  fhould  have  the  lands ; 
and  it  was  adjudged,  that   ihc  eldeft   fon  in  this  cafe  fhould 
inherit,  bccr.ufe  of  the  ftraitnefs  of  the  cuftom,   that  the 
land  fiiould  defccnd,  and  fo  here  was  no  cftate   in  the  anccf-* 
tor  to  defccnd,  there  never  being  any  fcifm  in  the  anceftor. 
Copyholds  of  the  B  lit  by  my  report,  it  would  have  been  otherwife,  if  itiiad 
nature  of  Boro'   been  alieged,  that  the  lands  were  of  the  nature  cf  Borovgh 
Englifhwiiide-   Englijh  (whlch  it  was  not,  but  only  fet  forth  as  a  particular 
tomarylieiretho'  cuftoni)  becaufe  the  law  takes  notice  cf  the  cuftom  of  &- 
the  anccrtor  died  rough  EngUjh^  but  not  of  that  fpcci.'d  cuftom,  and  he  plead- 
befort^mit-      j^g  that  lat^.ds  arc  of  the  nature  of  l^orough  ^nglijh  yo\x  need 
tancc.  ^^^  |.^^  ^^^^^  ^1^^  cuftom  fpecially  for  that  reaibn.     I'his  cafe 

Ace,  1  Vent.      feems  at  faft  to  be  againft  inc,  but  the  rcafonof  thcdif- 
iM<x?  10^2  ^''  tinftion  there  taken  makes  for  me.     In  the  prcfcnt  cafe  the 
finding  of  the  cuftom  does  not  exclude  the  daughter,  but 
does  exprefsly  comprehend  her,  foi-  it  is  found,    that  the 
lands   are  deitendible  to  the  youngeft  fon  and  his  heirs, 
though  without  that    exprcfs    mention"  of    his    heirs  the 
daughter  fhould  inherit.      Now  this  cuftom  is  not  to  be 
ftriSly  taken  according  to  the  letter,  but  niuft  be  conftrued 
fo  as  to  comprehend  tlie  neccflary  confequences  and  inci- 
dents   in  the  courfe  of  defcents  ;  and  therefore,  though  the 
\nxott^o^x.T^'  father  be  diiFeifed  and  die,  fo  that  he  is  not  feifed  at  the  time 
liih  lands  will      of  his  death,    yet  the  right  of  entry  fhall  defcend  to  the 
'l!^'^*^"! ^'^'^      youngeft  fon,  and  although  the   fon  fliould  die  before  any 
who^Mhc  ilnds  cntiy,  yet  v.hhoat  doubt  the  right  fhsH  go  to  the  daughter, 
^ouldhavedc-   jJ.thou^^h  tlie  fdn  did  not  die  f^ifed  within  the  words  of  the 
kendcd.  ciiftoni.     And  in  this  C;if:  if  a  dclccntbc  caft,  the  youngeft 

P.  ace.  8  Co.     f'>n  iliall  hi:'/c  his  age,  as  much  as  if  be  were  heir  at  the 
43-  a«  c  GiTimon  law.     And  tlicre  is  no  reafon  why  the  rcprcfcnta- 

,  live  of  the  yorng^'ft  (cn^  viz.  the  daughter,  Ihculd  not  be 

Jnclndcd  wiihin  the  meaning  of  the  cuftom.  See  the  cafe 
cA'  RciVt'  tind  M,:i/ier^  i  RoiL  624.  7  Fin.  560.  2Danv. 
549.  fl.  I.  U\  Jones  2^1.  Cro.  Car.  410.  where  the  cuf- 
Tfirn  cf  II. c  mancr  was,  that  if  any  pcrfon  died  feifed  in  fcc- 
i-mplc  of  lands  within  thf^  manor,  that  the  fame  ftiould  de- 
fccnd after  Iiis  (Jtdih  Ji/io  juJiicri  kujufenedi  Umntis  cujlcmivil 
Jic  chlcrJ::  fii!':ti fiCundumnuitiravi  de  iorough  En^lijh  land;  a 
tenant  of  the  mr.nor  being  feifed  in  fee,  fur  rendered  his  knd 
to  the  iifc  of  himfclf  and  his  \vifc*and  his  heirs;  afteni*ards 
he  had  ifl\ie  fkrt-c  Tons  and  died  fo  feifed  of  the  reverfion  ;  and 
.^frerwaros  ilic  VDungtft  fon  dicd^in  the  life  of  the  wife  with- 
ojjt  iiTtjc  ;  and  then  me  v/ifedied:  and  the  queftion  was,  whe- 
rhtr  the  elueil  or  middle  fon  fhould  inherit.  And  the  judges 
u'cre  divided  ;  Berkley  zrA  Bramfion  held,  that  the  m.iddle  iow 
ought  to  have  the  land,  but  Jones  aild  Crtke  held,  that 
the  eldeft  fon  ought  to  inherit.     Now  J  obforve  firft,  that 

there 
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there  the  cuftom  was  more   fpecial  than  in  our  cafe,  for    CixMiMTft 
there  it  was  not^  that  if  a  man  died  feifed  generally,  that  5cuDAiio«« 
the  lands  ihould  defcend  to  his  youngeft  fon,  but  it  he  die 
feifcd  fpecially,   viz,  in  fee  fimple;   and  yet  in  that  cafe 
Jma  and  CroJte  held,  that  the  defcent  of  die  reverfion  to 
the  youngeft  fon  had  fatisfied  the  cuftom. 

It  was  objeded  by  Mr.  fFeld^  who  argued  on  the  part  of 
the  defendant,  that  whoever  takes  by  defcent  muft  make 
himfclf  heir  to  htm  that  was  laft  adually  feifed,  but  the 
father  was  never  feifed,  and  the  daughter  cannot  make  her-* 
fdf  heir  to  the  erandfather»  But  in  anfwer  to  that  it  muft 
be  intended  in  this  cafe,  that  (be  muft  make  herfelf  heir  to 
him  that  was  Jaft  feifed^  according  to  the  cuftom ;  and  if 
the  cuftom  exsteiids  to  repreTcsitatives,  then  flie  is  heir  to 
her  grandfather,  who  at  laft  feifed.  As  the  daughter 
of  the  eldeft  (bi>  at  the  ^ommon  law  jure  repraefentationis 
makes  herfelf  heir  to  her  grand&ther,  (b  the  daughter  of 
the  youngeft  fon  here  makes  herfelf  heir  to  her  grandfather 
by  the  cuftom*  The  cafe  of  Godfrtj  and  Bullock^  i  Roll. 
623.  «•  3.  is  a  full  authority  for  me.  There  the  cuihnn 
was,  that  if  a  man  died  without  ifliie  male,  that  his  etdeft 
daughter  fhould  have  bis  land  :  and  the  tenant  had  no  ifliie 
male,  but  had  iiTue  feveral  daughters  s  die  eldeft  daughter 
had  ifttie  a  daughter,  and  died  m  the  life  of  her  fa3ier : 
this  grand-daughter  is  within  the  cuftom,  and  fhall  have 
the  land  by  defcent  upon  the  death  of  the  grand&ther.  Now 
by  the  common  law  the  eldeft  daughter  has  not  the  prefer- 
ence of  the  reft,  but  all  inherit  equally.  Yet  cuftbm  may 
give,  the  inheritance  to  the  eldeft  daughter,  and  then  her 
ilTue  ihall  take  iijure  repraefentationis :  this^is  as  ftrong  as  a 
defcent  in  Borough  Englijh.  But  the  cafe  of  Sir  y^hn  Savage  ' 
in  I  Leon.  109,  208.  is  objeded :  There  the  cuftom  was, 
that  if  any  man  took  to  wife  a  cuftomary  tenant  of  the  manor,^ 
and  had  iuue,  and  overlived  her,  he  fhould  be  tenant  by  the 
curtefy;  a  man  married  a  V^oman  to  whom  a  cuftomary  te- 
nement did  defcend  durinff  the  coverture,  and  had  iffueand 
furvived  her ;  vet  it  was  mere  adjudged,  that  he  fhould  not 
be  tenant  by  the  curtefy,  becaufe  the  woman  was  not  a  cuf- 
tomary tenant  at  the  time  of  the  marriage,  and  fo  not 
within  the  cuftom,  which  fhall  be  taken  ftriftly.  Now  ad- 
mitting that  cafe  to  be  law,  it  does  not  afFe^  the  prefent 
cafe ;  for  there  Is  a  particular  cuftom,  which  gives  the  eftate 
to  the  hufband  under  particular  qualifications  \  ^ut  here  the 
cuftom  alters  the  defcent  by  the  common  law  to  the  eldeft 
fon,  and  carries  it  to  the  youngeft  fon  generally,  and  muft 
have  ail  the  confequences  of  defcent,  only  with  the  differ* 
ence  of  the  perfon.  This  expofition  of  the  cuftom  will 
tend  to  quiet  and  fettle  eftates  and  titles  in  Borough  Eng* 
lijb  lauds-  Whereas,  if  the  other  opinion  fhould  pre- 
vail, it  would  unfettle  them ;  but  bv  this  refolution  tbey 
will  be  left  on  certain  and  fettled  fvunqatipm* 

Judg- 
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Climehis        Judgment  forihc  plaintiff,  per  iotam  curiam. 

ScupAMORi.       ^^^^^  ^p^^  ^^  g^^  argument  both  Hdlt  and  Powell icm- 
cd  S\r  John  Savage^s  c^ky  2  Leon.  109,  228.  to  be  law. 

A  dcfccndibic         //^/f  chief  jufticc.     It  was  adjudged  in  this  court  in  one 

[nBo^roTn^^^  Tow nfi nd" s  c^ky  that  whcrealeafe  was  made  to  a  man  and 

lifli  lands  wiU  his  heirs  during  three  livcs>  of  lands  in  Borough  EngUJhy  that 

dcfcrndasan  x\iQ  you!;igeft  fon  fhould  inherit  the  defcendible    freehold, 

wwlw  "^R  *acc  ^ough  it  were  a  new  created  eftate ;  bccaufe  the  cuftom 

iTrecm.  ^95!  was  fo  annexed  to  the  hnd,  as  to  affe^ft  that  eftate.     So  if  a 

399.  3  Kid.  rent  be  granted  out  of  lands,  of  the  nature  of  ffavclkind  or 

475»  486, 49?-   2orou£h  Enzland  to  a  man  and  his  heirs,  it  (haS  defcend  to 

I/,  ace.  Co*  Lit*  *         f^  11    i_     /• 

iio,b.  ace.  2     the  youngeit,  or  all  the  Ions. 

Veni.  ».6. 

A  rent  s^ntcd  out  of  Boro'  £ng(Uh  or  savelklnd  landi  will  defcend  as  the  lands  would.  R.  icc 

%  Lev.  87. 

Sir  William  Mcx)re's  Cafe- 

S.  C.  Salk.  62 (.    6  Mod.  95*     3  Salk.  14S. 
A  may  may  be     T\ /TR.  Gould  moved  to  difcharge  a  prifoner  out  of  cuf- 
Wa^ under     ^-^    ^^X'    ^^^  ^^  ^^^"  ^"  ^  Sunday  by  virtue  of  a 
anefcapewar.    judge's  warrant  upon  the  late  aft  of  parliament  to  prevent 
rant.  efcapes  1  Ann.  f.^2.  c,  6.  f.  i.j  but  it  was  refufed  by  the 

whole  codrt. 

Holt  chief  juftice.     We  are  all  agreed  in  this  court,  that 
he  ought  hot  to  be  difcharged,  bccaufe  it  is  a  retaking  ujwn 
an   efcape,  in  nature  of  a  frefli  purfuit;.and   although  the 
word  warrant  be  mentioned  in  the  ftatute  of  Charles  II.  29 
Car.  2.  c,  7.  yet  this  warrant  is  not  within  the  meaning  of 
And  a  gaoler      that  ftatu^^e  •,    for  thr»t  ftatute  muft  be  intended  of  an  original 
mayrctakcupon  takini:,  and  not  a  retaking,  as  this  is.     And  if  we  ftiould. 
frcoT^urfult^a     '^^^  allow  this  warrant  to  be  executed  upon  a  Sunday^  the 
prifoner  who      ftatute  would   lofe  a  great  part  of  its  effe<ft.     The  marlhal 
has  cfcapcd        upon  fuch  efcape  may  retake  a  prifoner  upon  a  Sunday  with- 
sr^b*^"^    Bl     ^^^  ^  warrant,  much  more  (hall  it  be  lawful  to  retake  him 
1273.       '    '    upon  a  Sunday  by  force  of  a  warrant  upon  this  ftatute,  which 
is  intended  in  aid  of  the  creditor.     And  this  warrant  being 
of  a  new  nature,  created  by  a  fubfequent  ftatute,  cannot  be 
intended  within  the  intent  of  the  ftatute  of  C6^7r/e-j  II.  pre- 
ceding ;    for  though  a  fubfequent  ftatute  may  be  compre- 
hended within  the  meaning  of*  an  a£l  precedent,  as  the  fta- 
tute of  32  Henry  VIII.  of  wills  within  the  ftatute  of  27 
Henry  VIII.  of  jointures;   yet  that  is,  when  the  latter  fta- 
tute is  within  the  fame  reafon  as  the  former,  which  this  is 
not.     The  defendant  has  done  a  wrong  by  efcaping,  and  he 
ought  not  to  be  fuffercd  to  take  advantage  of  it :   the  words 
of  this  aft  are  general  without  limitation  as  to  time.     The 
judges  of  the  common  pleas  are  of  another  opinion,  but  I 
cannot  fatisfy  myfqlf  with  their  rcafons.     I  think  the  better 
day  the  better  deed. 

Pffwell 
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Pffwell  juftice  agreed  in  omnibus.  This  aft  was  made  to  ^^f  Win i am 
i*upprefs  a  mifchlef,  and  ought  to  be  extended.  .Mooting  Cafe, 

Per  curiam^  bring  jour  erudiia  querela^  and  then  you  may 
have  this  matter  fettled  at  this  parliament. 

The  barons  of  the  exchequer,  as  I  was  informed,  are 
equally  divided. 

There  was  the  like  motiqn  before  ^his  term,  and  the  court 
were  then  of  the  fame  mindl 

Regina  verf.  Langley. 

THE  defendant    was   indifted,    for    fpeaking    certain 'T^*  JJ*  *"- 
words   of  the  mayor  of  Salijbury,  viz. '  "  You,  Mr.  Sif  ^ayS  ^ 
"  Mayor,  I  care  not  a  fart  for  you,"    at  one  day  ;    and  on  a  corporation 
another  day,     «  You  are  a  rogue  and  a  rafcal."     And  to  you  do  not  cart 
this  indiftment  the  defendant  demurred.  «ll  him  a"^  "^ 

Rog;ue,  &c.  Rafcal.  S.  C.  6  Mod.  124.  Salk.  697.  3  Salk.  190.  Holt  654.  vide  Salk.  697^ 
pi.  1,  Comb.  4^,  66.  3  Mod.  139.  Rex  v.  Pocock.  B.  R.  Tr.  14,  15  Q.  2.  Tho'  the  words 
w«re  fp(dLen  to  him  when  he  was  within  the  borough. 

Mr.  IFard.  No  indiftment  lies  for  thefe^words,  for  al- 
tiiough  they  are  laid  to  be  fpoken  of  the  mayor  of  Salijburjj 
)'et  it  does  ftot  appear  they  were  fpoken  of  him  whilft  in 
tbe  execution  of  his  office.  1  Roll,  Rep.  79.  11  Co.  95, 
96,  97.  A  man  cannot  be  imprifoned  or  fined  for  fuch 
wor(^  fpoken  of  a  magiftrate  out  of  courts  and  then  he 
cannot  be  indifted.  3  Cro,  78,  689.  Moore  247.  I 
Ventr.  16. 

Mr.  Eyre.  The  words  are  indiAable,  for  they  refleft 
upon  the  mayor's  integrity,  and  arraign  him  of  k  crime, 
and  it  concerns  the  publick  to  maintain  the  honour  of  ma- 
giftrates.     i  Cr^,  503,  504-     2  Bui/lr.  139,  140. 

Holt  chief  juftice.  The  mayor  had  done  well,  if  he  had  diamennnde 
bound  the  defendant  over  to  his  good  behaviour.  It  is  a  dif- will  be  bad,  if 
paragement  of  the  government,  who  put  an  ill  man  into  »^^<^* '^ot  flicw 

^®^^'  juftice  of  the 

^  peace.    S.  C.  $ 

Mod.  124.  Salk.  697.  3  Salk.  190.  Holt  654.  vide  Salk.  697.  pi.  2.  Comb.  46. 66.  | 
Med.  139.  But  a  mayor  might  bind  a  man  over  to  hit  good  behaviour  for  fuch  words.  S.  C. 
6  Mod.  124.  Salk.  697.  3  Salk.  190.  Holt  654.  videpoA  1369.  Rex  v.  Pocock.  B.  R 
Tr.  14,  15  G.  2. 

P«t?r// juftice.  If  the  mayor  had  been  in  the  execution  of 
hjs  office,  he  might  have  committed  the  defendant ;  and  the 
difference  of  the  officer's  being  in  execution  of  hjs  office'or 
not  is  taken  in  cafes  of  juftincation  in  felfe  imprifonment, 
or  on  a  habeas  corpus,  where  the  party  js  brought  up  in  cuf- 
t9dy.    But  what  remedy  is  th^e  when  the  officer  cannot 

com-. 
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RvGxyA      commit  the  offender  ?    What  is  the  meaning  of  the  wprds 
'^  in  a  commiifion  of  oyer   and  terminer,  ft  de  profaktmihi 

Uncl.y.     y^rborum? 

Holt  chief  juflice.  The  meaji  words  againft  the  govern- 
ment, or  which  amount  to  2Lfcandalum  magnatunu  But  this  is 
an  extraordinary  thing  to  indict  a  man  for  thefe  words^ 

At  another  day  in  Michaelmas  term  Mr.  Afountagw  xnfift- 
ed,  that  it  is  an  offence  indid^^able ;  for  it  is  laid,  that  the 
defendant  fpoke  the  words  to  the  mayor,  being  then  in 
Sarum.  So  that,  though  he  was  not  in  the  executioo  of 
his  office,  yet  he  was  within  his  jurifdi^on»  wherein  he  is 
a]wa}rs  in  execution  of  his  office,  and  the  words  idalBtiohis 
office. 

Mr.  Wari  faid,  there  is  a  dii&rence  between  a|i  officer 
appointed  by  the  queen,  as  a  juftice  of  peace,  and  an  officer 
clewed  by  the  corporation. 

Holt  chief  juftice.  It  does  not  appear,  that  die  mayor  of 
Sarum  is  a  man  of  worfhip,  that  he  is  a  juftice  of  pea^e  \ 
for  though  he  be  a  mayor,  it  doe&  not  follows  thai  he  is  a 
juflice  \  for  that  muft  be  by  a  particular  ^rant  in  the 
charter. 

G^«ia  juftice.  Sec  Darbf%  cafe,  3  Nbd.  139.  «  You 
<<  are  a  bufflle-headed  juftice,"  and  held  (ci\  not  indi&ble, 
and  yet  they  were /poken  to  his  face. 

Pwyx  juftice^  s^r^.     %t!t\Ventr.  i6. 

Powell  juftice.  Thefe  words  fpoken  tp  the  mayor's  fiice 
tend  to  the  breach  of  the  peace. 


Holt  chief  juftice.     They  are  not  a  breach  of  the  peace, 
it  they  may  provoke        -        -       -  • 
power  Mr.  Mayor  has. 


but  they  may  provoke  to  it.     fiut  I  do.  not  know  what 
Mr.  Ma 


Powell  juftice.  He  is  the  head  of  the  body  politic,  and 
it  is  an  office  which  concerns  the  government. 

Holt  chief  juftice.  Thefe  words  do  not  tend  more  to 
the  breach  of  the  peace,  whether  fpoken  in  the  prefenoe  or 
abfence,  to  himtblf  or  fome  other  perfon.  A  magiftrate 
may  commit  the  party  for  fpeaking  fuch  words,  if  he  refiife 
to  iind  fureties  for  his  good  behaviour  ;  but  fuch  commit- 
ment muft  be  made  prefently. 

This  term  the  indiAment  was  quafhed,  PowM  mutata 
$pinione. 

(«)  According  to  the  reports  of  this  cafe  In  3  Mod.  i  ^9.  Salk.  697.  and  Comb. 
46,  $6.  the  court  held  the  words  indi^bie,  «nd  gtve  judgment  for  the  cnfwn. 

Aft 
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Holt  chief  juftice.  I  am  not  fatisfied  that  thefc  words  I^ioiha 
will  maintain  an  indiament.  It  is  not  faid,  that  the  mayor  l^,^^^,^. 
is  a  juftice  ofpeace,  nor  that  he  was  in  the  execution  of 
his  ofEcei  Thefe  words' are  caufe  to  bind  the  defendant  to 
his  good  behaviour.  If  the  defendant  had  abufed  him  in 
writingi  that  would  have  been  indiAable :  as  in  Somer^s 
cafe,  I  Sid.  27O)  271.  1  Lev.  139.  for  that  is  a  libel  :  and 
the  mayor  might  alfo  have  his  aSion.  A  man  was  indict- 
ed for  faying  of  an  alderman,  that  whenever  he  put  on  his 
^own  Satan  entred  into  him ;  but  it  was  quaflied,  as  not 
being  indi£bble.     See  1  f^entr.  16. 

Pn0eU] uftice.  Words .  that  tend  dire£Hy  to  the  breach  of 
the  peace  are  indi^ble. 

Hffft  chief  juftiee.     Yea^  if  one  man  challenges  anodier. 

Aw^Zf  juftice.  They  are  rude  words.  The  mayor  (hould 
have  bound  him  to  his  good  behaviour. 

Let  the  indiAment  be  quafhed  per  totam  curiam. 

RufTell  verf.  Cornc. 

8.  C.  Salk.  1X9*    6  Mod.  l^^,  cited  Asidr.  24^, 

IN  trefpafe,   il&ult  and  bdttery,   brought  by  barmznA^^^^^l^ 
fme^   for  the  battery  of  the  wife ;    there  are  feveral  fol^c"Satu^ 
counts  laid  in  the  declaration,  which  are  fmgly  for  the  bat- of  the  feme  the 
tery  of  the  wife.     But  there  is  one  count  for  beating  her>  dcckration  may 
ptr  fuod  negotia  ipjitrt  the  hufband  infeEla  rrmanferunt^  and  S^Jodthat  * 
concludes  ad  damnum  ipforicm.     Upon  not  guilty  pleaded  a  the  hufband*$ 
verdid  was  given  for  the  plaintiff,    and  intire   damages,  bufiieis  remain* 
Mr.  Mountague  took  ah  exception  in  arreft  of  judgment;  that  t^^^l^ 
the  huftiand  and  wife  cannot  join,  as  this  count  is  laid ;  damnum  ipfo- 
for  the  wife  tannot  join  for  the  damage  accruing  to  the  nim.  vide  u 
hulband  by  the  lofs  and  delay  of  bufmefs,  in  which  Ibc  has  ^^*  *^ 
no  intereft.  ^Ji^^L^  //^^ 

Serjeant  Damall  for  the  plaintiff*  faid,  the  gift  of  the 
aAion  IS  the  aflault  of  the  wife,  and  the  per  quod^  (sfc.  is 
only  in  aggravation  of  damages. 

Holt  chief  juftice.  If  it  had  been,  per  quod  confortium 
atnifity  the  {a)  wife  could  not  have  been  joined« 

jPw«;f// juftice.  There  the  p^r  quodj  i^c.  is  the  gift  of  the 
aAion,  to  entitle  the  huiband  to  maintain  an  adHon  alone 
without  his  wife.     But  now  as  this  cafe  is,  I  will  not  in^ 

{^  D.  ace  11  Mod.  l($«  ante  S09.  Cro.  Jac.  sj%,  pl«  $. 

t^nd, 
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RuiizLL     tend,  that  dte  judge  allowed  any  evidence  to  be  given  as 
Cork*       ^^  fpecial  damage  to  die  hufband  j    but  only  admitted 

proof  as  to  the  battery. 

Holt  chief  juftice,  I  remember  a  cafe,  where  an  aSion 
of  flander  viras  brought  by  baron  znifeme  for  words  fpoken 
of  the  wife,  per  quod  the  hufband  loft  his  trade,  and  it  was 
held^  that  if  the  words  wonld  maintain  an  action  without 
the  fpecial  damage,  then  they  fliould  have  judgment  5  but 
if  the  words  were  hot  aftiorlable   \frithout  fpecRl  damage, 

(a]  O.  ace*  '     then  {a)  it  was  ill:  for  the  wife  ought  not  to  be  joined. 

1  Ski.  346.  See  I  Lev.  140.  Suppofe  the  hufband  was  at  charge  upon 
thisoccafion,  he  may  give  it  in  evidence.  G^vi^juHice  re- 
membered the  fame  cafe. 

At  another  day  Powell  juftice  faid,  I  do  not  know  what 
they  mean  by  faying,  per  quod  negotia  Jua  tnfe€ia^  l£c,  a 
woman  is  to  comfort  her  hufband.  In  this  cafe  the  g\fi  of 
the  action  is  not  the  per  quod;  but  if  the  hufband  had  brought 
the  adlion,  then  it  would  have  been  die  gj^. 

GouU}u{iice.     There  was   a  cafe  in  this  court  Pafck 
7  ff^,  3.  trefpafs  was  brought  by  the  haron  alone  for  break- 
ing his  houfe,  and  beating  and  wounding  his  wife,  and  im- 
prifoning  her  for  three   hours,  and   alfo  for  detaining  the 
f  pofTeffion  of  the  houfe,  and  for  menacing  his  wife  and  fer- 

vants,  per  quod  negotia  fua  infeSia  remanferunt.  I  moved  in 
arrefl  of  judgment,  that  for  fome  of  thefe  wrongs,  as  the 
beating  and  im prifoning  the  wife,  the  wife  ought  to  be 
joined;  but  judfrnunt  was  given  for  the  plaintiff  by  Eyre 
and  Rokehyy  duhitante  Holt^  for  they  held,  that  the  per  quod 
went  through  the  whole  count* 

Holt  chief  juflice.     An  aftlon  of  trefpafs  may  lie  for  a 
matter  joindy  with  others,  which  could  riot  be  maintained 
f*)R.acc.         fingly.     As  a  {b)  man  may  have  an  a£li6n  of  trefpafs  for 
Balk.  64a.  entering  the  houfe  and  beating  his  fervams,  without  faying, 

per  quod  fervitium  amiftty  becaufe  the  beatin^<he  fervant  is 
part  of  the  fame  trefpafs,  and  only  a  defcription  of  it  byway 
of  aggravation.  But  if  he  lay  it  in  another  count,  and  at 
another  day;  it  will  be  ill,  without  faying  ^^r  ^«5^yJny/Vi«»i 


S.T.25G.  5.  entering  his  houfe  and  afTaulting  and  getting  his  daughter 
with  child  per  quod  fervitium  amifit^  and  that  is  a  great  ag- 
gravation. 

Let  the  plaintiff  take  his  judgment  niji^  (Jc. 
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Orchard  vtrj.  Ireland. 

Jan.  28,  1703. 

TH  £  plaintiflF  brought  an  a£lion  of  debt  againft  the  Proceedlngt 
defendant  upon  a  bond,  conditioned  for  the  payment '^^^J;^  ^*y^^  *• 
of  money  at  a  day  long  fince  paft.     Upon  which  Mr.  Ray^  rmoney*b<^d 
/n^m/ moved,  that  upon  payment  of  principal,  intereft,  and  on  payment  of 
fuch  cofts  as  the  mafter  mould  tax,  proceedings  fliould  be  Pjj"«ip^l»  "*'«r- 
ftaid  in  this  a<aion.     Mr.  Mountague  oppofed  it,  becaufe  the  ^thout^^m- 
defendant  was  indebted  to  the  plaintiff  upon  a  fimple  con-pcUlng  thede. 
traS,  to  which  the  defendant  threatened  he  would  plead  the  fcndant  to  waive 
ftatute  of  limitations,  it  being  above  fix  years  fince  the  debt  |{j^  ^^l  ^^ 
was  contra£led,  and  no  reviver  fince  ;    and  therefore  lincc  limitatio  s  in 
his  motion  was  not  a  matter  of  right,  but  for  a  favour,  and  rcfpca  of  a  fim. 
it  was  in  the  difcretion  of  the  court,   whether  they  would  J^'J^^^j^ 
grant  it  or  not,  he  infifted,  that  if  the  defendant  would  have  pbintifT  makes 
equity,  he  muft  do  equity ;    and  therefore  hoped  the  court  on  him.  vide 
would  not  refer  this  aiftion,  unlcfs  the  defendant  would  alfo  ^*- 7^°*  4  Ann 
wave  his   plea  of  the  ftatute  of  limitations,    or  refer  that^'  ^  *  '  '^' 
caufe  of  a£tion  to  the  mafter,  as  well^s  the  other.     But  the 
court  granted  the  motion,  and  faid  the  debts  were  diftindl, 
and  the  plaintiff  by  his  own  negligence  had  loft  the  fimple 
contrail  debt,  and  it  was  not  in  their  power  to  deprive  the 
defendant  of  the  benefit  of  the  ftatute,  which  the  law  bath 
given  him. 
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Regina  verf.  Lane. 

S.  C.  6  Mod.  liS.    3  Salic.  iQOhr 
Anlndiament    1^ /TR-  Penally  moved  to  quafh  an  indifhnent  on  the 
^fflSi^*^      JVA  5th  cf  £//z.  for  exerdfing  the  trade  of  a  barber,  not 
cHar^ittohwe  having  been  an  apprentice  feven  year8»  l^a  becaufe  the  In- 
been  contia        di£hnent  did  not  conclude  tontra  pacenu 
pacem.  R.  acc« 
C^o.  Jac.    5»7.  ^ide  xi  Mod.  53.    Fort.  la/. 

Heli  chief  juftice,  et  caeteri  (a)  proiUr  Powell^  that  there 
was  no  great  reafen  for  the  exception. 

p9well  juftice.     Every  ad  done  contrary  to  the  law  is  a 
'    breach  of  the  publick  peace. 
The  indi^fanent  was  quaflied. 

U)  According  to  the  report  in  6  Mod.  and  i  SaUc  thtre  the  aliBrj«d|ct 
i^reed  wlthPoirelL 

Smith  verf.  Aitcy. 

ll<Mey  won  at  *'  ^'  ^  ^^  '^  '^^*  ^*^ 

^ycLmotbe  TN  an  ^Aion  upon  the  cafe  formoney  won  at  play,  the 
tecovered  from  X  plaintiff  in  his  declaration  laid  feveral  counts :  the  firft 
UeUmus  "*  ^''^  ^^  mutual  promifes,  in  confxderation  that  the  plaintiff 
afl^mpflt.  S.  C.  h^  promtfed  the  defendant  to  pay  him  fo  much  as  he  (hould 
4Mod.iiS.  win  of  the  plaintiff^  the  defendant  promifed  the  plaintiff  to 
^^  ^m'<?*i  P^  '**°^  yfhzt  he  (hould  win^  ifc.  and  avers,  that  he  won 
i?itod.  69,81.*  I"'-  ^y-  6^'  ^^  ^^^  comes  the  fecond  count,  tumqui 
Sa]k.23.pL3.  etiam  idem  the  pldintiff  po/fea fcilicet  eifdem  die  et  anne  apud 
ijtftw.  18^  London  ptagdi^iuMj  ad  ludum  praedi^fum^  ^f  '6/.  15/.  W. 
RfconuiSbow.  ^  ^^^  *^  defendant  luerifec\t  et  adeptusfuit ;  et  in  amRde- 
Si.  vide  3  Lev.  raiiofu  inde  idem  the  Acknazxitfuper  Je  ajfnmpfit^  l^c.  mvert 
118.  3Saik.  earidem  fummamj  ^c.  To  this  declaration  the  defendant 
Onan liffumpfit  v}^^  ^^^  afjumpfity  and  there  was  a  verdift  for  the  plain- 
upon  mutual  tiff,  and  intire  damage.  And  Mr.  Sduthoufe  moved  in  arrcft 
promifei,  it  of  judgment,  that  this  fecond  count  was  not  good,  and 
10 Mod.  311.  therefore  damages  being  intire,  the  judgment  ought  .to  be 
vide  ante  69.  arretted, 
andthecafefl 

there  cited.  Semb.  ace.  Lutw.  i  So.  In  a  declaratioo  of  two  oornits,  one  in  aflbmpflt  for  moocy 
won  at  play  upon  mutual  promifes,  and  the  ether  in  an  indebitatus  afliimpfit  for  naoncy  wm  tf 
the  pUy  aftirtjMd^  thelatterisbad. 

(^)  In  3  Salk.  14.    This  laftUiUtfd  to  have  cone  bfloretlir  court  upon  dcmttrrerj  but  thai 
could  not  bavt  beta  the  £1^ 
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floh  chief  jufticc  (aid,  that  winning  money  at  play  did       Smith 
not  raifc  a  debt,  nor  was  debt  ever  bfought  for  money  wort       ax»»t* 
at  play,  and  an  indebitatus  affumpjit  would  not  lie  for  it ; 
but  tne  only  ground  of  the  a^lion  in  fuch  cafes^  was  the 
mutual  promifes*     That  though  there  were  a  promife,  yet 
debt  would  not  Ke  upon  that.     That  he  remembered  a  (Jafe 
brought  before  tiak  in  the  exchequer,  Hardr.  483.  i  Fent. 
152.  ^and  the  fame  cafe  was  brought  again  before  him  here, 
viz,  an  indebitatus  affumpjit  againft  the  acceptor  of  a  bill  of 
exchange,  and  declared  that  he  was  indebted  to  the  plaintiff 
in  fo  much  upon  the  acceptance  of  a  bill  of  exchange  i  but 
it  was  held,  that'  the  a£lion  would  not  lie  -,  and  yet  there  *  . 
was  a  promiie  in  that  cafe* 

Mr.  Parker  in  anfwer  to  the  objeftion  faid,  I.  That  this 
muft  be  tied  to  the  firft  count,  and  the  mutual  promifes 
muft  be  taken  in  here,  all  one  as  if  they  had  been  repeated ; 
and  this  play  muft  be  taken  to  have  Dcen  upon  the  agree- 
ment, it  being  faid  ad  ludum  praedi£!um.  2.  That  after  a 
verdict,  it  muft  be  intended,  that  there  were  mutual  promifes ; 
for  the  jury  had  found,  that  the  plaintiff  had  won  the  mo- 
ney, which  he  could  not  do,  except  there  were  mutual  pro- 
mifes. But  Holt  held,  that  the  fecond  count  is  a  diftinfl 
independent  declaration,  and  cannot  be  mended  by  the  firft  \ 
and  that  the  other  matter  was  but  an  implication.    / 

P«t;^Z?  juftice  faid,  that  it  was  adjudged  in  the  exchequer 
chamber,  that  an  indebitatus  ajf\tmpftt  would  lie  for  money 
won  at  play :  that  that  djffers  from  the  cafe  of  an  indebitatus 
affumpjit  upon  a  bill  of  exchange,  becaufe  there  the  promife 
was  raifed  by  cuftom.  But  Holt  (aid,  that  yet  there  was  a 
promife. 

CwW  juftice  agfeed,  that  there  was  fuch  a  cafe  as  Powell 
cited,  adjudged  m  the  exchequer  chamber,  but  that  in  this 
court  judgment  had  been  arrefted  in  fuch  a  cafe.  And  Holt 
iaid,  diat  be  had  done  it  himfelf. 

Darnall  queen's  ferjeant  faid,  that  in  a  cafe  in  the  com- 
mon pleas,  in  which  he  was  counfel,  judgment  had  been , 
arrefted  in  fuch  a  cafe,  upon  debatej  and  the  cafe  cited  by 
Powell  in  the  exchequer  chamber  was  cited  in  that  cafe  in 
the  common  pleas,  and  as  he  thought,  the  very  roll  brought 
into  court.     Which  Got^/ijuftice  agreed. 

Then  Powell  juftice  faid,  that  he  only  remembred,  that, 
there  was  fuch  a  oaft  in  the  exchequer  chamber,  but  that  he 
thought  the  aftion  could  hardly  be  maintained.  That  that 
cafe  in  the  exchequer  chamber  was  before  he  was  a  judge, 
and  diat  judgment  muft  ftay  till  it  was  moved  of  the  other 
fide. 

voL.n.  u 
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Reginarwr/^  Goodcnough. 

lll^tthrw  A  ^   'nquifition  of  forcible   entry  found  before  a  juf^ 

years pcfltflion   Jl\,  tice  of  peace  in  the   country,  was   removed  in  the 

inftayof  reftu    king's  bench  by  certiorari.     And  in  ftay  of  reftitution,  the 

inSfi"S^or    ^^f^^ndant  pleaded  poffeflion  by  three  years  before  the  indift- 

forcible  tntry,     "lent  found,  according   to  the  31  Eiiz,  c.  II.     And  upon  a 

according  to       traverfe  to  the  plea,   it  was   found  again  ft  the  defendant. 

an^^it^s  found     ^"^  ^^^  "P°"  ^o^ioli  to  the  Court  by  iMr.  Lfchfiuye^  that 

•  againft  him,  he  the  defendant  ought  not  to  pay  cofts  in  this  cafe,  the  co'jrt 

muftpaycofts,    upon  view  of  the  ftatute  ordered  the  matter  to  tax   cofts. 

£^' Wc!Ss     ^"^  ^^'^  chief  juftice  faid,  that  by  the  8  Hen.  6.  immcdi- 

ih  clprcVwords  ate!y  upon  the  finding  the  inquifition  of  forelble  entry,  the 

juftice  was  to  award  reftitution,  .and  the  defendant  had  no 

plea   to  it.     And   now  the  ftatute  of  31   Eliz.  had  given 

the  defendant  the  plea  of  three  years  quiet  poffefEon  in  bar 

of  reftitution ;  but  in  cafe  the  plea  was  found  againft  him, 

it  had  eiven  cofts  in  exprefs  words.     As  to  the  ftatute  of 

^k^  biVJ^  M.  c.  1*1.  hi  did  not  take  itto  be  within  the 

ftatute,  becaufe  the  inquifition  was  not  found  at  the  feffion<5j 

but  if  it  had  been  found  at  the  fellions,    and  removed  from 

thence  by  certisrdri^  the  defendant  muft  have  paid » cofts  bf 

"    the  ftatutei 


{?*:•  ^ij  ^fj  ^re vibah.  vert.  Liwrcncc. 

A  N  ejectment  upon  the  demife  of  Richard  / 
ifp«cial     XX  and  upon  not  guilty  pleaded,  the  jury  f 
liniftates  verdid,  that  one  Stephen  -R^i/wj  gentleman  was  feifed 'in  fee 
-m^t     *  ^^  ^^^  tenements  in  queftion  ;     and  being  fo  feifed,    one 


Tho'afp«cial     xx  and  upon  not  guilty  pleaded,  the  jury  find  a  fpec'al 

afaa, 

does  not  affea     Humphrey ^May  in  the  year  of  our  Lord  1656,  in  the  court 

the  merits  of  the  of  upper  bench,  recovered  a  judgment  for  127A  \d.  againft 

^ah^it^     the  fame  ^te^Un  BJ^bins:    and  they  find  the  tecord  of  the 

Would  let  in  a     judgment  in  haec  verba  (a)  Trinity  term  1656,   ^c.  and 

frivolous  ob»ec-   they  farther  find,  that  in  Hilary  term  1%  IPllL  3.  z  fctre 

U^^'^t"^  /7ai»j  ifTued  to  thafheri^  of  Carnwall  out  of  the  king's 

bench,  reciting,  that  whereas  one  //aw^Ar^y  May  in  Trinity 

term   1656,.  in  the  court  of  upper  bench,  had  recovered  a 

judgment  againft  Stephen  Jiohins  for  127/.  id.  and  after  the 

faid  Humphrey  died  inteftate,  and  adminift ration  was  com* 

After  a fea has   mitted  to  Richard  Fivian  clerk;  and  alfo  the  (saA  Stephen 

'  aUy  oi^"and  *^'  Rohins  died  feifed  of  feveral  lands  and  tenements  in  his  demefnc 

afccrtained,  a      as  of  fee ;  it  commanded  the  fherifF,  to  warn  the  tenants  of 

party  tothc         all  the  lands  and  tenements  in  his  bailiwick,'  of  i«^ich  the 

•  V^^irom     fa^^  ^^^^*^«  ^^s  ^^'^^^  *^  6*  ^  /^«^  i^56>  which  was  the 
denying  its 

truth.  S.  C.  6  Mod.  2  56.  Salk.  276.  3  Sa!k.  1 57.  If  a  fcire  facias  is  brought  upon  ajudgment, 
and  the  ifllieof  nul  tiel  record  thereon  found  for  the  plaintiff,  the  record  of  theprdcredings  in  the 
fcii^  facias  is  conclufive  evidence  agatnd  the  defendant  in  the  fcire  facias  of  the  original  judgment. 
S.  C.  6  Mod.  256.  5alk.  I76.  3  Salk.  1 51.  In  an  eje^hnent  upon  an  elegit  if  the  jury  find  a 
fpeclal  verdift  dating  a  judgment,  a  fcire  facias,  an  iflue  of  nul  tifl  record,  a  judgment  thejfon  for 
thelelTor  of  the  plaintiff,  and  an  elegit,  a  variance  between  tl^e  judgment  dated  in  the  icirc&cias 
and  the  original  judgment  ftatfed  in  the  verdi£l,  Aiall  not  preclude  the  leflbr  of  the  plaintiff  finxn 
having  judgment.    S.  C.  6Mod.  156.     Salk.  27*6.     3  Salk.  157. 

{a)  Note,  The  p]f  a  was  of  that  term,  but  It  being  an  ilTuable  plea,  it  went  down  to  the  aflizes. 
and  the  day  in  bank  was  tresMich^at  which  day  tb«  i^ftintiflf  had  lus  judgment*  iV«f»  ti  tbt  ifKiinm 

day 
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dfcjr  of  the  judgment  given,  or  e^er  fince,  to  (hew  cau(e  T^^wiah 
&r.  the  fherifF  returned /If /V^yjrci  to  Thomas  Lawrence^  i^c.  Law»i»c«» 
to  be  at  ff^.  C5>.  and  that  there!  were  no  other  tenants  of 
any  tenements  of  Rabins^  which  he  had  the  d€y  of  the 
juc^ment  given,  £^r.  and  the  jury  further  find,  that  Thomat 
Lawnneey  ^r.  appeared  of  that  term,  of  which  the  writ 
was  returned ;  and  Fieian  produced  his  letters  of  admini- 
ftration^  qUae  commijffimem  admmiJIi^iaUonis  praediSfae  in  forma  . 
praeiiSas  ieftaniur^  and  prayed  execution  ;  the  defendants 
pleaded,  no  fuch  record  of  tnc  judgment:  the  plaintiff  re- 
plied, quod  hahebatur  tali  recordum  recuperationis  debltt  et 
dammrum  praediStorum^  quale  per  idem  breve  fuperius  fup^ 
fonitur^  prout  per  reco^dum  inde  inter  recorda  ejufdem  curiae 
de  termtM  fanSfae  Trinitatis  anno  Domini  1656,  Rot.  1036* 
in  curia  d'tSia  nuper  regis^  coram  ipfo  huper  rege  tunc  refidens 
liquebat  et  apparehat :  and  upon  a  day  given  to  bring  in  t}ie 
record,  it  was  brought  in,  and  juclgmcnt  was  given  for  ' 
the  plaintiff',  pro  eo  qu:dvidebatur  eidem  curiae.^  quod  habitum 
frit  tale  recordum  recuperationis  debiti  et  damnorum  prae^ 
di^orum^  quale  per  breve  de  fcire  facias  praedicium  fuperius 
fupponitur\  that  he  (hould  have  execution  againft  the  de-^ 
fendant,  and  b/.  for  his  cofts :  the  jury  further  find,  that 
the  plaintiff  at  his  prayer,  and  upon  his  election,  had  an 
elegit  awarded,  and  upon  that  an  inquifition  was  taken,  and 
the  lands  in  queftion  extended,  and  delivered  to  the  leflbr 
of  the  plaintiff*,  to  hold  as  his  freehold^  yntil  the  debt  Was 
iatisfied:  whereupon  the  leflbr  of  the  plaintiff  entered  into 
the  lands  in  queftion,  and  made  the  leafe  to  the  plaintiff*, 
prout^i  ^^'  and  if  for  the  plaintiff*,  for  the  plaintiff:  and  if 
for  the  defendant,  for  the  defendant. 

Note^  That  before  the  ojpening  df  the  cafe  Mr.  Brdde^ 
rick  of  counfel  with  the  defendant,  complaTned  of  an  ir- 
regularitjr  in  drawing  up  the  fpecial  verdi£l ;  for  that  the 
f:ire  facias  and  proceedings  'upon  it  were  entered  up  as 
founa  in  the  fpecial  verdict  different  from  what  in  truth 
they  were.  For  that  in  the  record  of  the  fcire  facias^  in 
the  plaintiff's  letters  of  adminiftration  there  was  the  fame 
£ault  committed,  which  was  in  the  cafe  of  Adayns  verf 
the  terre-tenants  of  Savage^  ante  854.  which  the  plaintiff 
had  now  deprived  the  defendant  of  talcing  the  advantage 
of,  by  entring  the  commiflion  of  adminiftration  generally, 
without  faying  by  whom,  but  only  that  pojl  ejus  mortem  ad^ 
minijlratioy  '^^c,  cuidam  Richardo  Fivian  clerical  creditors 
principali  praedi£li  Humfridi  8  yan.  anno  regni    nojlri  13, 

2\ud  St.  Evall  praedklumy  debit  a  legis  forma  commijfa  fuit, 
ut  becaufe  this  objection  ought  to  'have  been  made  at 
the  drawing  up,  and  fettlrne  the  fpecial  verdiA,  and  was 
now  tQO  late  tube  made;  and  becaufe,  though  it  was  not 
according  to  the  hSt^  yet  it  made  no  alteration  ^in  the  ' 
merits  of  the  caufe,  the  court  faid,  it  ftiould  (Upd  as  it 
was.    See  the  remainder  of  this  cafe^^^  poft  1048. 
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Motion    was    made  on  behalf  of    one,     who  had 
a  grant  of   the  office  of  chamberlain  of  the  king's 

bench  prrfon,  to  admit  him  to  the  ofHce,  the  marfhal  re- 

fufing  to  let  him  have  the  excrcife  of  it. 

But  Holt  chief  jufticc  feemed  to  be  of  opinion,  that  die 
grant  of  the  office  was  void)  it  being  an  incident  infep- 
rable  from  the  office  of  marfhal}  becaufe  the  marfhal  is 
refponfible  for  the  chamberlain's  well  demeaning  himfeif, 
and  confequently,  though  upon  the  grant  of  the  office  of 
marfhal,  the  granting  this  office  was  referved,  fuchare- 
iervation  would  be  void. 

But  however,  this  was  fuch  an  office  as  the  court  would 
not  take  any  notice  of,  and  therefore  diey  denied  the 
motion. 

Regina  w(/.,  Franklyn. 

Ahindiamcnt  T\ /TR*  Eyre  moved,  to  quafh  an  indidiment  againftthe 
JJ^y^P^*^'"*^  IVJL  defendant  for  exercifing  the  trade  of  a  goldfmitb, 
JawT  to  which  ^^^  having  ferved  fcven  years  apprenticefhip  according  td 
^1  Eliz,  c.  5.  f.     theflatute,  Wf. 

5.  extends  aftct 

the  expiration  of  a  year  from  the  time  when  the  ofTence  was  committed.    S«C  6  Mod.  sao. 

3Salk.357. 

Anindiament  F'^*'  Becaufe  by  the  31  El'tz.  c.  5.  /  5.  all  indift. 
upon  5  Eiiz.  c.  ments,  ^c,  upon  penal  laws,  where  a  moiety  of  the  for- 
4*  forexercifmgfeiture  is  given  to  the  informer,  muft  be  exhibited  within 
havkie  fcll^d"an  ^  ^^^^  ^^^^  ^^^  offence  committed ;  and  here  it  aj^)eared 
apprenticefhip,  Upon  the  face  of  the  indiftment,  that  the  offence  was  corn- 
may  be  preferred  mi  tted  above  a  year  before  the  feffionS  in  which  this  in- 
TbS^u'^h^^rc^^^^"^^"^^^^  found.  But  upon  looking  into  the  flatute  it 
SaJk.  3"  0/  6  appeared  exprefsly,  that  the  queen  had  two  years  to  profe- 
Mod.  J20.  R.  cute  in  fuch  cafes  after  the  informer's  year,  and  confc- 
cont.amc767.  quently  this  being  an  indidment,  the  exception  was  held 
4.V.*39.  Bui^!  *o  be  frivolous. 
452.    The 

•words  "  pnefcntant  exiftil"  inAeadof  "  praefcntatum  exiftit"  in  the  caption  of  an  Indiflmeitt, 
makes  the  caphion  bad.  S.C,  Salk.  370.  6  Mod.  220.  Vide  Cro.  £1.  ip8.  pi.  3.  And  it  coo- 
not  he  amended  after  the  term  in  which  the  caption  was  taken.  Q/Whether  on  an  indidmcnt  upc^ 
5  £liz.  c.  4.  the  king  (hall  luve  the  whole  forfeiture.    S*  C.  3  Salk.  351. 

Secondly^ 
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Secondly^  that  this  indit^nent  was  found  at  a  feifionft     Regika 


FlANKLYK. 


for  the  borough  of  Port/mouthy  and  by  the  fame  ftatute, /S*^. 

-.  thefp  profecutions  are  reftrained  to  the   quarter  feifioAs 

of  the  county.     And  for   this  two  cafes  were  cited,  where 

indidments  had  been  quafhed  for  this  reafon ;   which  th^ 

court  agreed,   but   faid,  that  fince  tliat,  upon  debate  they 

had  held  an  indictment  upon  this  ftatute  in  a  feffions  for  a 

borough  to  be  well.     (Note,  the  words,  of  the  ftatute  are  ' 

only  "  and  not  in  any  wife  ovit  of  the  fame  county,  where 

"  fuch  offence  (hall  happen^  or  be  committed."  j 

Thirdly,  the  caption  was  prefentant  exiflit^  for  prefentanty 
and  this  being  in  another  term  was  not  amendable,  and  for 
this  it  was  quafhed.     Tuefday  24  O£iober. 

Holt  chief  juftice  fald  in  this  cafe,  that  it  might  be  a 
queftion,  whether  or  no  the  whole  forfeiture  fhould  not  go 
to  the  queen,  and  fhe  fhould  have  the  whole  40J.  per  months 
If  a  flatute  infli£ls  a  forfeiture  of  fo  much  in  a  grofs  fum, 
and  then  diftributes  one  part  of  the  forfeiture  of  the  queen, 
and  the  other  to  the  profecutor,  if  the  profecutor  will  fue, 
he  fhall  have  half,  but  if  he  will  not  fue,  the  queen  fhall 
have  the  whole  forfeiture  \  for  the  fl;^tute  makes  the  whole 
forfeited* 

Purflow  verf.  Baily.  a^*.  roI  i^. 

r)  an  aSion  of  trefpafs  the  defendant  pleaded  ^p^rol'^^^^f  ^ 
fubmiffion   to  an  award,     and    that   the   arbitrators  compcnce  under 
awarded,    that  the    defendant  fhould  provide  a  couple  of  aparoifubmif- 
pullets  to  be  eaten  at  his  houfe  in  fatisfaaion  of  the  tref-  ^^' jjj'^^ho 
pafs,  and  avers,  that  he  did  provide  a  couple  of  pullets  to  nanrrfubmit- 
be  eaeen  at  his  houfe,  and  the  plaintiff  did  not  come.     The  ted,  thou^tho 
plaintiff  replied  another  award.     And  the  defendant  ten-P*^*^*"^^^^^ 
dercd  ifTue  upon  it.     And  the  plaintifFdemurred.  j,  brought,  had 

before  the  com- 
nienecmcnt  of  the  aftion,  omitted  giving  the  recompencc  within  the  time  limited  by   the   award. 
S.C.  Salk.  76.  Vide  ante  122.  24**. 

It  was  infifled  by  Mr.  fVhitaker  for  the  plaintiff,  firft  9  Co.  79. 
that  the  award  was  no*  plea*  at  leafl  not  without  perform-  ^*^^*  "^^ 
ance.     But  fecondly,  if  it  were  a  good  plea  with   perform- ^5  £3!  17.  b* 
ance  pleaded,  the  performance  here  was  not  well  pleaded,  xfrE.  4.8. 
becaufe  he  ought  to  have  pleaded,  that  he  gave  the  plaintiff'  RoKAbr. 
notice  of  the  time  they  were  to  be  eaten ;    and  alfo  he  had  * 
laid  no  venue  wliere  the  performance  was. 

//i// chief  juftice  was  of  opinion,  that  the  plea  was  good  7  Hen.  6. 76. 
without  performance,  and  therefore  all  the  other  exceptions  z  Ventr.  254. 

A  party  cannot  objeft  to  the  want  of  a  venue  In  any  pleadings  to  which  he  has  pleaded  over 
if  his  plea  admitted  the  fa€t  to  which  the  venue  was  wanting.  S.  C.  3  Salk.  381 .  Holt  711. 
6Mod.22i. 

U  3  were 


Baily. 
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PvitLow  tircTC  out  of  the  cafe.  And  though  he  aereed  there  was  t 
differertce  in  the  old  books,  which  Mn  ^itaker  cited,  be- 
tween where  money  was  awarded,  and  where  a  collateral 
matter ;  becaufe  the  hx^  was  taken  then,  where  si  collateral 
matter  was  awarded  the  plaintiff  had  no  remedy  upon  a 
parol  fubmiffion  to  compel  performance,  as  he  had  where 
money  was  awarded ;  for  he  might  have  debt  for '  that :  yet 
HOW  he  held  the  hw  to  b^  othcrwife,  for  as  the  law  is  now, 
£a  i5^  **^  ^^^  ^^"^  P^'^'y  might  have  an  a£kion  upon  the  cafe  for  the 
breach  of  his  promife  in  non-performance  of  the  award.  For 
the  fubmiffion  is  an  a£^ual  mutual  promife  to  perform  the 
award  of  the  arbitrators;  and  in  (uch  a£lions,  while  he  was 
a  pradlifer,  and  fmce  he  had  been  judge,  the  fubmiffion  had 
been  always  held  fufficient  evidence  to  maintain  the  adtoni 
And  if  fo,  then  it  is  within  the  fame  reafon,  as  where  a  fub- 
miffion is  by  bond,  and  a  collateral  matter  is  awarded  ;  or 
where,  upon  a  parol  fubmiffion,  money  is  awarded ;  in 
which  cafes  the  award  is  a  good  plea  without  performance^ 
in  regard  the  party  has  a  remedy  to  compel  it.  * 

Ptfw^// juftice  feemed  to  have  a  refpeft  for  the  old  dif- 
ference, and  yfet  allbwed,  that  an  adion  might  be  ihaintain- 
td  upon  a  parol  fubmiffion,'  upon  non-performanoe  {gusJ 
fttirum  vidituri)  but  he  held,  that  the  performance  was  well 
pleaded. 

But  the  court  would  not  give  judgment,  but  exhorted 
the  parties  to  eat  the  pullets  together;  which  they  Would 
have  done  at  firft,  if  they  had  had  any  brains.    ' 

As  to  the  vifiuey  Holt  faid,  that  was  aided  by  pleading 
over,  as  if  in  debt  on  a  bof)d  no  veuue  \s  laid  where  the 
bond  was  made,  if  the  defendant  pleads  a  releafe,  this  ad- 
mits the  bond,  and  aids  the  want*  of  a  venue.     Adjournatur. 


Davis  verj,  Stannion.     Ante,  759. 

A  Writ  of  error  of  a  judgment  g^^n  in  the  Marjbglfeay 
wherein  the  plaintiff  declared,  that  whereas  he  the 
! plaintiff  apud  M.  infra^  ^c.  had  put  his  horfe  to  the  de- 
endant,  who  was  a  common  innkeeper,  fafely  to '  keep 
him,  and  fafely  to  re-deliver,  pro  rationabili pretio  to  be  paid 
by  the  plaintiff  to  the  defendant,  he  the  defendant  eifdem  die 
anno  et  loco  adturt  et  ibidem  p^aediSiisj  fpadonem  prdedi£lum 
tarn  negligenter  cuftcdivit^  quodfpado  praedi£ius  adeo  graviter 
equitatusfuit  et  verberatui^'  quod  totaliter fpotiatus  fiiit^  ad 
damnum^  ifc,  judgment  >yas  given  for  the  plaintiff  belowl 
j/^hd  now  upon  the  writ  of  error  this  exception  was  taken, 
chat  it  did  not  appear,  that  tl^is  immoderate  riding  and 
'  »  beatin]^ 
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fccating  was  within  the  jurlfdiftion,  which  ought  to  have  been  I^avi  • 
precifely  averred  j  for  that  the  court  would  never  intend  any  sxam^ioh 
thiii^^to  be  within  the  jurifdidiion  of  an  inferior  court,  that 
Wis  not  pofitively  averred  fo  to  be  ;  and  wherever  two  matf 
ters  were  laid  in  a  declaration  as  the  foundation  of  the 
plaiiitifPs  action,  and  one  was  laid  to  be  within  the  jurif- 
didion,  and  the  other  not,  that  is  ill.  As  in  an  indebitatus 
affumpjit  M  the  proinife  is  laid  within  the  jurifdidion,  but 
tidier  no  place  "is  laid  for  the  being  indebted,  or  a  place 
which  is  not  averred  to  be  within  the  jurifdiaion^  the  de- 
claration is  ill.  To  which  purpofe  there  are  many  cafes,  S« 
in  an  action  on  the  cafe  for  calling  the  plaintiff  whore,  ter 
fv^ihe  loft  her  cuftomers,  the  words  were  laid  to  be  fpoke 
Within  the  jurifdidtion,  but  the  lo(s  .of  the  cuftomers  was 
out  of  t&e  jurifdt^on,  the  a<9bion  was  held  not  to  lie  witbiii 
the  inferior  jurifdi&ipn*     i  Sid.  95. 

All  this  was  agreed  by  the  counfel  for  the  defendant  io 
error ;  but  then  they  infifted,  that  the  immoderate  riding  • 
and  beating  the  horfe  was  laid  only  in  aggravation  of  da«- 
mages^  and  if  that  fpecial  matter  had  been  left  out,  the 
action  would  have  well  lain  for  fo  negligently  keeping  his 
.horfe  fuod  t&taliter  fpoliatus fuit.  For  this  defendant  being 
a  common  innkeeper^  and  having  a  reward  for  keeping  this 
horfe,  he  is  according  to  the  refcTution  of  Cogg's  and  Ber^ 
nerd's  cafe,  ante  909.  bound  to  keep  and  deliver  the  horfe 
&fdy  again,  and  is '  chargeable  for  not  doing  fo,  without 
fliewing  any  fpecial  negle^.  So  that  the  defendant  in  this 
cafe  is  chargeable  in  an  a£Hon  .upon  the  rwn  feafancf^  without 
the  mh-feafance  of  immoderate  riding  and  abuiing  the  horfe, 
which  is  put  in  only  to  induce  the  jury  to  give  greater  da- 
mages. And  that  the  adion  would  lie  without  the  Special 
matter,  a  writ  was  cited  in  the  Regifier  i  JO.  b,  where  the 
allegation  was  only  general,  quod  the  defendant  tarn  neglif 
genter^  (s^c.  cuftodivity  i^c^  quod  oves  multipliciter  deterioratat 
fiierunt^  which  could  not  be  good,  if  a  fpecial  damage  were 
neceflkry  to  be  (hewn.  And  if  that  be  fo,  then  according 
to  the  agreed  difierence  in  all  the  books,  though  the  mat'* 
ter,  which  is  added  in  aggravation  of  damages,  be  out  of 
the  jurifdi&ion,  yet  the  jury  may  well  enquire  of  it,  and  it 
is  well  as  long  as  the  matter  which  is  the  gijl  of  the  action  • 
is  alleged  to  be  within  the  jurifdidtion.  Other  wife,  if  any 
part  of  the  matter,  which  Js  necefTary  to  maintain  the  ac- 
tion be  out  of  the  jurifdiflion.  And  to  warrant  this  dif- 
ference were  cited  ?o  H.  6.  14.  37  H.  6.  2,  3.  TK  Jones 
448.  Match  47.  W.  Jones  450.  Cro,  Car,  $10,  X  Sii 
34^    2  Keb.  267. 

'  To  this  it  was  urged  for  the  plaintiff,  that  there  muft  be 
a  fad  allied,  as  an  inftance  of  the  negledl  and  dam 
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I^Avcc       and   fuch  a  geoeral   declaration,  as  had  been  put  by  die 
Stanniojj    counfel  for  the  defendant,  would  not  have  been  good.    And 
'  if  that  be*nrceflary,  ther^  muftbe  a  place  laid,  wher^that 
fpeci^l  h&  was  done. 

The  court  affirmed  the  judgment.  And  Holt  chief  juf- 
tice  faid,  fuppofe  the  declaration  had  been,  that  the  defend- 
ant fo  negligently  kept  the  horfe,  that  he  was  taken  out  of 
the  ftable,  and  rode  a  journey  into  Somerfetjhin^  per  quod  he 
was  much  damnified  vet  the  aftion  might  have  been  well 
'  .  maintained  in  that  inferior  court.  ,  For  confider  what  fort 
of  pegleft  this  could  be,  it  muft  have  either  been  fuffering 
the  horfe  to  be  taken  out  of  the  ftable,  and  thenabufed;  or 
elfe  fufiTering  him  to  be  abufed  in  the  ftable ;  and  which  ever 
of  thefe  it  was,  the  negled  was  at  the  ftable,  in  the  jurif- 
diftion,  by  fuffering  the  horfe  to  be  taken  out  of  the  ftable ; 
or  more  apparently  if  he  were  abufed  in  the  ftable.  So  if 
the  negleS  was  ftarving  him,  as  I  remember  an  hofiler  that 
ufed  to  greafe  the  horfes  teeth,  to  hinder  them  from  eating 
their  oats.     The  default  i?  at  the  ftabie. 

Powell ]\\{i\ce.  The  caufe  of  zStion  is  laid  well  enough. 
It  is  a  good  declaration,  leaving  out  the  fpccial  matter, 
upon  the  neglect.  If  the  declaratton  had  been,  as  my  lord 
chief  juftice  has  put  the  cafe,  that  the  houfe  was  rid  into 
&omerfctjhire^  and  there  beat,  that  is  triable  bdow;  becaufc 
the  negle£l  is  within  the  inferior  jurifdidion,  which  is  the 
letting  the  horfe  be  carried  out  of  the  ftable.  This  is  only 
ihewing  the  manner  of  the  negledt.    , 

Upon  a  former  argument  of  this  cafe  Hoh  chief  juftice 
faid,  that  if  that  declaration  had  been  hef«,  \tiie  defendant 
could  not  have  demurred,  becaufe  no  venut  was  iaidl  for  the 
immoderate  riding.  He  faid  alio,  that  the  cafe  of  .the  tay^ 
Jor  in  Jones  and  Croke  differs  from  ihis,  becaufe .  there  the 
words  were  actionable  of  themfelves,  and  fo  the  other  mat- 
ter merely  laid  in  aggravation  of  damages.  At  the  fame 
time  Powell  yxKxzQ  faid,  that  the  cafe  of  the  indebitatus  af- 
,  fump fit  differed 'i  becaufe  both  the  being  indebted. and  the 

promt fe,  are  neceftary  to  maintain  the  aifiion.     And  (b  in 
trefpafs  by  the  mafter  for  beating  his  fervant,  per  quod fer- 
{«)  Vide  ante      vitium  amifit  \    becaufe  (d)  the  per  quod  was  neceflary  to 
489.  and  tie     maintain  the  a£lion.     But  here  the  gifi  of  the  aiflion  is  only 
cafcibcrcctcd.  ^^^  neglea,  tiough  the  plaintiff  muft^  fliew  how  he  is  dam- 
nified. 

Mr.  Raymond  and  Mr.  C&if^;^r^for  the  plaintiff  in  error  j 
Mr.  ff^ard  and  Mr.  Mountague  for  the  defendant. 
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Robert  verf.  Harhage. 

$.  C.  Sallc  659.  6  Mod.  ^^%. 

IN  an  a&ion  of  debt  upon  a  bond,  the  plaintifFdeclared  in  Aboudbywhich 
common  krtn^.guod  cum  the  defendant  fuch  a  day,  sfff.  w  °^/j°*^*y 
apud  London  in  patochia  beaiae  Mariae  de  arcubus  in  warda  de  ^if  to*be  boimd 
theaft  per  fcriptum^  ^f  •  cognovit  fe  tencriy  Wf.  folvendum  t©  the'  obligee  in 
etiem  the  plaintiff,  &c\  Upon  oyermt  bond  was  fet  out,  and  *^"^  S^fo'*"^ 
was  thus  (as  fer  as  concerned  the  prefent  queftiori)  vi%^  the  J^^  ^^  ^j^  *'" 
fohendum  was  to  the  lawful  attorney  of  the  plaintiff,  or  his  obligee,  or  his 
affigns;  and  the  bond  concluded  thus  :    fealed  with  my  feal,  J^^  maybe 
and  dated  in  Fort  St.  David^s  in  the  Eajl  Indies^  fuch  a  day,  b^d  b^whTch 
&(.  After  oyer  the  defendant  pleaded  the  variance  in  the  he  acknowledged 

hhtndum  in  abatement*  and  the  plaintiff  demurred.  Wm  to  be  J^nd 

'  ^  ^  '  to  the  obligee  in 

As  to  the  variance  mentioned  in  the  plea,  Mr.  Broderick  to  him. 
fidd,  that  by  the  firft  words  of  Noverintj  £«f f .  me  y,  S.  te- 
niri^  Wr.  J.  N,  there  is  a  debt  fuffltientlv  raifed  to  7.  N. 
and  though  xbi^johendum  be  to  ^.  ^.  as  the  oook  of  4  Edw.  4. 
29.  is,  or  to  a  ftranger,  as  the  cafe  is  in  i  Sid.  295.  %  Keble 
81.  ora^it^is  here,  to  the  attorney,  or  affigns  of  the  obli^ 
gee,  ^t  folvendum  is  void.     And  by  the  firtr  words  the  debt  If  a  bond  bean 
is  created,  and  confequentlv  the  money  payable  to  J.  N.  ^^1^^^^^^ 
4  Edw.  4.  I  Sid.  and  2  Keble^  ubifupray  which  was  agreed  fnadedaraSon 
by  the  court.     And  befides  Hott  iaid,  that  payment  to  his  upon  it  be  (Ute4 
attorney,  or  to  a  pcrfon  appointed  by  him,  is  a  payment  to  to*»veheen 
himfclf,  and  fo  that  was  well  enough,  ^ce?'"^' 

Then  Mr.  Parker  (hewed  another  variance,  viz.  that  the 
bond  was  dated  at  Fori  St.  ihiviah  in  the  Eqfl  Indies^  but 
die  declaration  was  upon  a  bond,  dated  apud  London^  ^c. 
and  fo  not  the  fame  bondf  v 

Mr.  Broderick  faid,  that  the  place  was  laid  as  a  venue^  and 
not  as  the  place  of  maJcing  the  bond. 

Holt  chief  juff  ice.  Always  where  a  bond  has  a  place  of 
date  mentioned  in  the  bond,  vou  muft  make  your  ^  declara- 
tion agree  with  it.  Here  the  oond  is  mentioned  to  be  dated 
at  Fort  St.  Davids  in  the  Eaji  Indies  \  therefore  in  your  de- 
claration you  ihould  have  faid,  that  the  defendant  apud  Fort 
St.  David's  in  the  EaJi  Indies^  vizj  apud  London  in  parocbia 
^tatae  Atariae  de  arcubus^  Wr.  perfcriptum^  (ffc. 

Powell  juftice.  Dating  a  bond  makes  it  local.  You 
fhoold  have  declared,  that  the  defendant  Y7^«/rf /Vr/  St.  Da^ 
vic^s^  ^c.  utfupra. 

Tlic 


1044  Mich,  Term  3  Annse  rcginae. 

Robert  The  court  gave  Mr.  Broderick  time  to*  try  ifhecouU 

HaejTage.  ^^^^  ^^  Z^^'  2"^  ^^  ^^^  "^^^  ^*y  defpairing  to  make  it 
good,  moved  to  abate  their  own  writ  for  expedition.  And  it 
was  abated  accordingly. 

Wells  verf.  Ofman. 

"S.  C.  6  Mod.  138. 

Seamen  hired  to  T  JPON  amotion  for  a  prohibition  to  the  admiralty,  in 
fit  a  fliip  for  fca    LJ    a  fuit  there  for  feamens  wages,  the  cafe  appeared  to  be 

1^1*^32^  ^''^'  ^'^'  *^  P'*'"'^^  ^""^  ^  ^»B  and  launched  her,  and 
in  the  admiralty  after  Upon  a  treaty  between  him  and  one  Bartll^  who  was  to 
for thfe  wages      bi^y  the  fliip  of  him,  in  order  to  get  to  be  matter  of  her 

?ne1S'Jl?t.^'"  (^  ^^  "'"^^  ''^  ^"^^^  ^'^^i  ^"^  '^^f^''^  any  bill  of  fale  exe- 
iha' (he  does  c"^^<^  ^y  ^^^'^  ^?  '^»"^»  Barell\;\i^  Ofmaii  and  other  feamen 
not  proceed  upon  to  launch  and  rig  the  fhip,  and  to  go  with  him  in  thisftiip 
^v^SS'^k^'a  voyage  propofed,  and  fends  them  aboard  the  (hip,  and 
wm.  X05.  ^r^ll^  (^)  permits  them  to  come  aboard ;  and  there  the  fea^ 
S<&men  may  fue  jnen  continued  for  four  month?,  fitting  the  (hip  out  to  go 
fortJlrwS  ^?J^'  \y^^2!itf,U  upon  fome  difference  between  i9-r.tf  aSd 
tho' they  were  ^^^^y  ^he  treaty  for  the  (hip  was  broke  off,  and  the  things 
not  hired  by  the  fetched  from  fliipbcard,  and  the  feamen  difcharged,  having 

Eem  to^'  "f^^L  ^f^"  T^^  l*"^  ^'P  ^\  ^""^^^  *^"  Deptfard,  where 
onboard.  ^^  "*»P  ^ay  when  they  went  aboard.     And  now  the  feamen 

libelled  in  the  admiralty  a^rainft  the  body  of  the  (hip  for  their 
wages,  and  upon  a  fug^eftion  that  the  work  and  labour  was 
done  infra  corpus,  comttatusy  Mr.  Eyre  and  Mr.  fTbitaier 
moved  for  a  prohibition.  And  they  grounded  their  motion 
upon  this,  that  though  here  was  a  voyage  intended,  yet  no 
voyage  having  been  made,  the  mariners  could  not  fue  in  the 
'  admiraltv  for  their  wages.  For  the  reafon  of  the  jurifdidion 
of  the  admiralty  is,  becaufe  the  fuit  is  for  w^cs  for  work 
and  labour  done  upon  the  high  fea,  and  that  reafon  is  given 
in  3  Lev.  60.  which  fails  here,  where  all  the  work, was  done 
in  the  river  of  Thames.  And  that  this  was  like  the  cafe  of 
tackle  bought  in  the  river  Thames^  in  which  cafe  in  a  fuit  in 
the  admiralty  affainft  the  body  of  the  f|xip,  a  prohibition  was 
granted.  3  Keble  552,  But  yet  fuch  a  contraa  made  upon 
the  high  fea,  is  within  thb  admiralty's  conufence.  It  was 
objeSed  alfo,  that  this  was  the  common  courfe  of  dealing 
between  the  flup-builders  and  the  matters  pf  (hips;  ai^ 
that  it  would  be  very  hard  to  fubjed  the  builders  of  fhips  to 
the  feamens  vrages,  where  the  contraft  never  proceeded, 
the  builder  having  nothing  to  do  with  thq  feamen ;  but  they 
fliould  be  put  to  their  remedy  againft  the  matter  who  conl 
tra£ted  with  them. 

(m)  According  to  the  report  in  (  Mod.  WtlU  putBareU  in  poffcOion  of  the  fltip. 
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Hah  chief  juftice.  Suppofe  a  matter  of  a  {hip  dcfigns  to  |0  'S'^**!.! 
a  voyage,  and  hires. and  takes  aboard  feamen  in  order  to  it ;  Oi mam. 
afterwards  the  owners  cannot  agree  about  fending  the  {hip 
the  voyagei  and  upon  that  the  ieamen  are  difcharged  ;  ihaU 
not  the  feamei^  have  the  fame  remedy  for  their* wages,  they 
fiiouJd  have  had,  if  the  Ihip  had  gone  the  voyage  ?  The  rea- 
fonof  the  admiralty  jurifdidlion  is,  becaufe  they  are  mari- 
ners, and  they  are  equally  entitled  to  their  wages,  as  if  they 
had  gone  the  voyage,  and  therefore  it  is  plain  they  fhall  have 
the  remedy  againft  the  (hip,  in  that  cafe,  for  their  wages^ 
Then  the  matter  is,  if  it  makes  any  difference,  that  the 
fbip  was  not  fold  to  owners,  but  was  ftill  in  the  builder's 
hands.  The  buiUer  permits  the  intended  (natter  to  put 
ieamen  on  board,  and  then  he  and  the  buyer  differ ;  {hall 
that  take  away  the  feamens   remedy  ?    No.     The  buildery    '  *    4 

by  permitting  the  feamen  to  be  put  on  board,  confents  to 
the  charge  upon  the  {hip,  and  by  his  own  ad  makes'  it  lia- 
ble to  the  wages.  And  there  is  no  reafon  to  condder  the 
builder,  for  when  he  trufts  the  cpntraftor  fo  far  as  to  let 
the  ieamen  go  aboard,  there  is  no  reafon  to  help  him.  The 
poani  of  this  proceeding  in  the  admirdty  is  ufage  time  out 
of  mind. 

Pm^^Zf  juftice.    It  is  dear  that  feamen  taken  on  board 
a  (hip  in  order  to  a  vo3rage,  though  the  voyage  never  pro^ 
ceeds,   are  equally  intided  to  their  wa^es.     And  there  is 
great  reafon  why  they  {hould  have  this  remedy,  becaufe 
(a)  in  the  admiralty  the  body  of  the  fliip  is  liable,  and  the  l^)  Ace.  Saft; 
faincn  may  join  in  aSion.     They  are  hired  for  fuch  a  yoy-  H'^'  f  *  ^^ 
age,  and  they  look  no  farther,  they  do  not  concern  them-   ^ 
fdves  with  tne  property  of  the  {hip,  nor  are  privy  to  the  bilj 
of  fale,  or  any  other  matters  between  the  matter  and  the 
builder ;    and  therefore  it  would  be  hard  fen-  any  thing  that 
palTes  between  the  matter  and  the  builder  to  take  away  their 
remedy.     And  befides,  the  builder  might  have  taken  ifcurity 
to  be  indemnified,  before  he  let  the/feamen  come  aboard  his 
ihip,  and  by  that  means  fubje£ied  it  to  a  charge* 

Befides,  Holt  chief  juftice  (aid,  that  upon  the  libel  th^ 
matter  appeared  to  them  to  be  for  feamens  wages,  and  pro- 
per for  the  admiralty  jurifdi£lion,  and  if  the  defendant  below 
had  any  matter  to  plead,  he  might  appeal.  This  vras  as  tQ 
the  defendant  WeWs  pr<>perty  being  not  bound,  as  was  pre- 
tended, to  pay  the  feamen's  wages. 

The  motion  was  dem'ed.  Mr.  Det  counfel  for  the  de^ 
fendant. 
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S^^'n.RetB^R,  DavcHant  v^rj,  Raftor. 

Rot.  54, 

To  the  pica  of  a  A  Writ  of  error  of  a  judgment  in  the  commoa  pleas,  in 
rcleafe  of  errors  /^^  an  a6lipn  of  debt  upon  a  bond  for  600/.  and  want  of 
if  thepUintirif  original  affigncd  f6r  error  ;  but  the  plaintifF  in  error  had 

replies  that  there  &  o  .  •jii'^  ri  ••! 

wau  another       not  taken  out  a  certiorari^  and  got  the  want  of  the  original 

judgment  6f  the  certified.     The  entry  of  the  j  udgment  was,  quod  quereni  re- 

fame  tenor  with  ^^ipgrafTet  debitum  praediSfum  et  £imna  occafiont  deUntmii  dt- 

thrwrit^oTerror  ^^'^  ^^^^^^  ^^  ^^'  The  defendant  in  error  came  in  gratU^  and 

isSrought,  and   pleaded,  that  the  ^XzxntiS  per  fir tptumfuum^  pfc.  ^tfrnfucha 

^^\^1  "^h*^'^    ^^y  (which  was  after  the  judgment)  remfiJfeU  relaxafjet^  l£c. 

hc^oughno  fet    the  errors  in  the  judgment.     The  plaintiff  craved  9yer  of  the 

it  out  at  length,   releafe,  and  upon  oyer  it  appeared  to  be  a  rdeafc  of  ail  error?, 

s.  c.  6Mod.     y^,    in  a  judgment  for  6oo/,   debt,  befides  coftsoffuit. 

^'*  '     And  after  oyer  he  replied,  that  there  were  two  judgments 

againft  the  plaintifF  for  tne  fame  fum,  and  that  this  rdeafc 

was  given  of  the  errors  in  the  other  judgment,  abfque  boc^ 

that  it  was  given  of  the  errors  in  the  judgment  in  que{lion« 

?^^!!^*u*''  \    And  to  this  there  was  a  demurrer. 

traverfe  that  it 

applied  to   that  upon  which  the  writ  of  error  is  broughtf  is  gpod,  vide  ante  408,  ^  the  other 

books  there  cited, 

Ifthcplcaofa         The  Court  held  the  replication  naught,  becaufe  the  plain- 

St«^thL'Jhr  ^^'^^'^  "^^  *"  ^^^  P'^  ^^^  f^*"*  *«  ^^^^  ^^  ^^^  judgment 
plaintiff  reieafed  fpecial,  as  of  what  term,  lie.  but  pleaded  generally,  quU 
the  errors  in  fuere  duo  judicia^  ^c.  And  /fc// chief  juftice  held,  that  the 
the  judgment     traverfe  too  was  naught,  being  a  traverfe  of  an  intent,  like 

upon  which  er-      ,  /•rv'°-°.  n         t  r». 

roris  brought,  it  ^he  traverfe  or  the  vtrtute  cujus  in  i  Sound.  20, 21.  Bennett 
need  not  allege  V.  Filkins.  But  that  the  plaintiff  ought  in  his  replication  to 
^he^'ud^^  e^^  have  pleaded  the  judgment  at  large,  and  that  the  releafe  was 
memknrd^fri  ^^  that  judgment,  et  hoc  paratus  eft  verificare.  But  Poivell 
the  rcleafe  is  the  juflics  held,  that  it  was  a  good  traverfe,  for  that  i>othing 
rn'^whkh^^^^*  elfe  could  be  traverfed  in  this  cafe,  but  the  intent  of  the  re- 
isbrought!'^'^  leafe.  And  quaere  per  Salkeld  as  to  the  opinion  of  Holt ;  for 
what  would  have  been  tb^  difference,  for  the  defendant 
could  have  only  rejoined,  that  it  was  a  releafe  of  die  judg- 
Th  I  f  nient  in  queflion,  et  hoc  petit  quod inquiratur  perpatriamy  and 
releafe  of  errors  ^'^^"  ^^^  intent  of  the  releafe  mufl  have  been  tried  ? 
ought  not  to  pray  a  judgmeat  of  affirmance.    Vide  Str.  127,  6S3.     i  Show.  50. 

Then  Mr.  Salkeld  took  an  exception  to  the  plea,  that  it 
was  relaxajpty  which  imported  a  time  paft,  and  might  be 
But  if  it  prays  fcvcn  years  ago  before  the  judgment.  But  to  that  the  court 
i^Sf  oighJ""  anfwered,  that  it  was  perfa^umfuum  datum  fuch  a  day  relax- 
toprofecute  his  writ  of  error,  and  that  the  judgment  may  be  affirmed,  the  prayer  of  affirmance  (hall 
be  rejcOed  as  furplufagc.  S.  C.  6  Mod.  235.  If  the  defendani  lo  error  pleads  a  rdeafe  of  errors 
and  the  plaintiff  admits  it,  judgment  fhall  be  given  for  the  defendant  without  any  examination  cf 
the  errors.  S.  C.  6  Mod.  735.  vide  ante  1005,  xoo6.'  Tho*  the  operative  words  of  a  deed  are  in 
a  paft  tenfe,  they  fl)all  have  the  fame  effirA  as  if  they  had  been  in  the  prefeDt,  unlefs  the  time  from 
which  they  (hall  operate  is  expreifed  in  the  deed.  A  judgmen  in  the  comnK>n  pleas  upon  demurrer 
for  fo  much  debt,  and  fo  much  damages  for  the  detention  of  the  debt  may  be  defcribed  at  a  judgment 
ipr  fo,much  debt,  befides  coAs  of  fuit.    S.  C.  but  with  ibme  difference  6  Mod«  235.  3  Salk.  jtf. 
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^{fett  which  tied  it  down  to  that  day,'  which  was  after  the    Dayi^iant 
judsiiient.  ^    ^ 

Then  he  took  another  exception,  that  there  was  a  vari- 
ance between  the  judgment  recited  in  the  releafe,  and  the 
judgment  upon  which  this  writ  of  error  was  brought ;  fof 
that  the  judgnient  recited  in  the  releafe  was  a  judgment  for 
600/.  debt  and  cofts ;   atid  the  judgment  before  the  court  ^ 

was  for  6oo/.  debt,  and  damages  pro  detentiene  dehiti.  He 
agreed,  it  it  had  been  damna  generally,  it  would  have  been 
well  \  becaufe  damna  fignifies  cofts,  but  here  the  fenfe  was 
determined  to  damages,  by  adding  the  wOrds  pro  detentione 
debitij  and  excluded  cofts*  ^ 

Butto  this  It  was  anfwered  and  agreed  by  the  court,  that  j    ,      ^  .    ^  • 

the  conftant  form  of  entries  of  judgments  in  debt  upon  de-  '  #     ..  \  *•  ^»  % 

murrerinthe  common  pleas  was  thus,  and  that  they  gave 
cofts  by  the  name  of  damna  pro  detentione  debitly  and  that  the  .     / 

court  would  take  notice  of  the  form  of  entries  in  that  court ; 
though  in  cafe  of  judgments  after  a  verdi£l  in  debt  in  that 
court,  and  in  cafe  of  judgments  either  upon  ^demurrer,  or 
after  a  vcnlid,  in  debt  in  this  court,  the  entry  is  dehitunt 
fiuanpraedi^um  necnon^-^^^libras  prodamnis  fuis  quae  fujtinuit 
tarn  Hcajione  detent tonis  dehiti  illiusy  quampro  mtfis  et  cujiagiii 
fidsj  l^c.     (Note,  This  feems  to  be  the  moft  proper  entry.) 

Ex  relatione  magiftri  Salkeld  counfel  with  the  plaintiff  in 
en:or.  And  note,  that  he  faid,  that  there  was  another  great 
fault  in  the  replication,  which  was  not  leen  by  Mr.  lEyre^ 
c/r'z.  that  the  pretended  judgment  was  pleaded  as  a  judg^ 
mcnt  verfas  praediiium  IViUielmum^  whereas  the  name  of 
the  plaintiff  in  error  was  Robert. 

Hob  chief  juftice  faid  alfo,  that  there  was  no  variance, 
for  the  words  of  the  releafe  are  only  600/.  befides  cofts  of 
fuit,  which  do  not  affirm  poiitively,  that  there  were  any 
cofts  of  fuit,  nor  can  it  be  necf  ilarily  inferred  from  them. 

Mr.  Eyre  (aid,  that  admitting  the  variance  in  the  releafe, 
yet  the  court  could  not  reverfe  the  judgment  without  ex- 
amining the  errors,  and  that  the  want  of  an  original  was  not 
well  affigned.  For  that  to  make  the  afSgnment  of  that  error 
compleat,  the  plaintiff  ought  to  take  out  a  certiorari^  and  get 
the  want  of  the  original  returned,  and  fo  fatisfy  the  court, 
that  there  was  no  original.    , 

To  which  i/ff/if  chief .  juftice  anfwered,  that  indeed  trite 
it  is,  that  where  the  want  of  an  original  is  afligned  for  er- 
ror, the  courfe  is  for  th?  plaintiff  in  error,  before  he  can 
hrin^  in  the  defendant  to  plead  to  the  errors,  to  fue  out  a 
€trttcrarsy  and  get  a  certificate,  that  there  is  no  original.- 

But 
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Davxmant  But  if  the  defendant  will  come  in  gratis  without  procefs 
Raf*'  o».      *^^  p\e^i  a  releafe,  he  confefles   the  error  ;  '  and  if  there  be 
an  original,  he  muft  take  out  a  certiorariy  and  get  it  certi- 
fied }   or  elfe  it  (haH  be  taken  that  there  is  Qone,  and  the 
judgmeht  reverfedrf 

'The  judgment  was^  quoJthe  phintiff  ml  capiat  per  hrtve^ 
nifii  £^r.  within  a  fortnight, 

X 

See  this  cafe  ftirred  again,  and  fome  exceptions  taken^ani 
the  cafe  ftated  from  the  record.     Poft.  1052. 

vy  yrX^ ,  Trcvibdn  verf.  Lavt^rcnetf. 

£:ijj:!i^!!^-^^  O  E  E  the  Hate  of  the  cafe.    AnUy  1036. 

/^^/'  ^//  ~  It  was  argued  on  the  behalf  of  the  plaintiff  in  the  cjca* 

ment)  that  the  judgment  in  the  fcire  facias  made  fudi  an 
alteration,  diat  it  put  the  driginal  judgment  out  of  the  cafe^ 
and  was'of  itfelf  without  that  a  fufficient  title  for  the  plain^ 
tiff:  and  therefore,  though  the  judement,  which  they  had 
given  in  evidence,  did  vary  from  the  judgment  recited  in 
licit  fcire  fadas ;  yet  the  producing  the  original  judgment  not 
being  neceffary  to  mamtain  the  title,  that  variance  would 
not  be  material,  and  that  the  judgment  in  t\it  fcire  facias  Hxi 
t«)  Ace.  I  Wilf.  make  an  alteration.  It  was  urged  that  the  (a)  fcire  facias 
Bl'ila??^'/^''  wjis  not  a  mere  writ  ofejcecution,  but  was  ia  nature  of  an 
T.*R'«  461  z6S.  a6lion,  afid  came  in  lieu  of  a  new  original  ;  and  therefore 
to  authorize  the  plaintiff's  attorney  to  fue  out  ^  fcire  facias 
he  muft  have  a  new  warrant,  otherwife  of  fuing  out  a  writ 
of  exfecution.  And  fo  is  the  cafe  in  3  Cro,  And  a  releafe 
of  all  anions  is  a  bar  to  2,  fcirf  faciasy  otheiVifc  of  an  exe- 
cution. Lit  fe£l.  503.  and  the  cafe  in  34  Hen.  6.  pi  48. 
Was  cited^  where  in  replevin  by  leffee  for  years,  the  leffor 
avows^  that  zn  elegit  iffued,  reciting  a  judgment,  ^nd  bow 
the  plaintiff  had  prayed  an  elegit^  and  that  upon  it  the  iheriff 
delivered  the  defendant  the  lands  in  queftion,  by  vjrtue  of 
tvhich  the  avowant  was  poffeffed,  and  being  fo  poffeffeS  de- 
mifed  to  the  plaintiff  for  years  rendering  rent,  and  for  rent 
I  arrear,  Wr.     And  upon  exception  this  avowry  was  held  to 

I  be  good,  without  fliewing  the  judgment.     So  here,  the 

I  judgment  in  iht  fcire  facias  is  a  fufEcient  title  to  the  plaintiff) 

^  without  (hewing  the  original  judgment- 

Secondly,  It  was  urged,  that  this  was  no  variance,  be- 
caufe)  whiqre  the  record  is  between  the  fame  parties,  and 
for  the  fame  matter,  upon  the  iffue  of  nul  tiel  record  a  va- 
riance in  the  day  is  not  material.     Hob.  209.     2  Roll  576. 
^     38  Edw*  3. 17.  Bro^faikr  de  record,  a.  and  15. 

Thirdly, 
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s 

Thirdly,  The  judgment  of  Ai!cb»  1656,  which  is  found    t|i«viBAk 
in  bate  verba  in  the  vcrdid>  is  not  by  any  thing  found  in  the   t       ^      , 
verdi^  affirmed  to  be  the  record,  on  which  ^^fcire  facias 
was  grounded. 

Fourthly,  The  terre-tenants,,  among  whom  was  the  de- 
fendant, having  been  returned,  warned  on  t\it  fcire facias^ 
and  having  appeared  and  pleaded  nul  tiel  record^  and  that 
tried  againfi  them,  are  now  eftopped,  to  by  there  is  no  fuch 
ju(^inent  of  Trinity  term^  ib^b* 

Mr.  Brodtrick  for  the  defendant  argued,  that  there  was 
DO  title  found  for  the  plaintiiF,  for  that  the  foundation  of 
die  plaintiff's  title  was  the  judgment,  and  that  the  recital 
of  fuch  a  judgment  in  the  fcirt  facias  was* pot  a  fufficient  ' 
evidence,  that  there  was  fuch  a  judgment,  but  that  the  ori- 
ginal judffment  ought  to  be  produced,  and  not  only  the 
record  of  the  fcin  facias^  and  judgment  thereupon.  And 
for  that  he  cited  %  Keb,  499.  and  wherever  a  man  is  to 
make  a  title  to  hlmfelf,  the  recital  of  one  record  in  another 
is  not  a  fufficient  evidence,  that  there  is  fuch  a  record^ 
without  producing  the  original  record. 

Secondly,  The  judgmedt  here  "found  is  of  another  term, 
i^ich  is  going  a  Itep  farther  than  bare  not  producing  the 
original  judgment.     And  though  upon  the  iflue  oi  nul  tiel  _ 

rec»rd^  there  is  fuch  a  judgment  adjudged  to  be  as  is  recited  * 
in  the  fcirtfacias^  viz.  of  Trinity  term  1656,  that  will  not 
eftop  the  defendant^  becaufe  there  are  other  defendants, 
who  muft  be  bound,  and  turned  out  of  poflfeffion  by  this 
efioppel  (for  if  execution  go  it  muft  go  againft  all  the  ter- 
rctenants)  who  are  ftrangers  to  (be  ^dgment  in  thc/cirt 
facias^ 

Thirdly^  The  judgment  in  the  jcin  facias  makes  no  al- 
teration. If  an  executor  brings  %fcire  facias  on  a  judg- 
ment, or  a  recognifance,  and  gets  a  judgment  quod  habeat 
executionemy  and  dies  inteftate,  the  adminiftrator  de  bonis 
ffoirmuft  bring  zfcire  facias  upon  the  original  judgment,  V*^  "' 'i. 
and 'Cannot  proceed  upon  the  judgment  in  the  fcire  facias.  ^'   "^  *^ 

The  difference  Ts,  that  (a)  (heriffs  and  officers  need  not(tf)0.  ace.) 
plead  the  Judgment,  for  they  are  to  look  no  further  than  witf  376.  vide 
the  proceis)  which  copies  to  diem,  which  they  are  to  exe-  lYt^'J^^'  ^^ 

t  I  t'l  ^  \      \     t  -    y      °"^»  *'^te  731, 

cute,  and  not  to  take  upon  them  €0  judge,  whether  it  be  and  the  books 
legal  or  no,  but  the  party  himfelf  muft  ple^  the  judgment*    there  cited. 

Hob  chief  juft ice.     Tlie  cafe  of  34  Hen.  6.  is  nothing 
to  the  purpofe,  for  there  was  a  demife  ftiewed  xp  the  leffee, 
which  (b)  was  aU  that  was  neceflary  to  be  (hewn,  being  an  ^y^  jed  ride 
avowry  againft  his  own  leilee,  aiul  all  the  reft  is  imperti- ante  331. 

n!:nt« 
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TiKvrtAN  nent.  It  is  a  fufEcient  commeiicemcnt  of  a  particular 
Lawk  -c  ^^^^^i  ''^  ^  avowry  upon  his  own  leffce  ;  but  it  may  be  a 
queftion,  whether  it  would  have  been  good,  ifit  had  been 
an  avowry  for  rent  by  tenant  by  elegit  of  a  revcrfion,  againft 
a  leflee  by  a  leafe  prior  to, his  title.  [Note,  this  is  the 
reafon  the  book  goes  upon,  becaufe  the  leflee  is  eflopped 
by  the  leafe  to  plea^flii  in  tenementisj  and  fo  confequendy 
the  leflbr's  titl^J^inrin  queftion«] 

Holt  chief  juftice.  If  the  leafe  depencied  upon  the  vari- 
ance, it  is  certainly  a  variance.  For  the  judgment  haA 
a  different  relation,  and  the  charge  in  cafe  of  the  one  ex- 
tends much  farther  than  the  charge  in  cafe  of  the  other  j 
the  one  changes  all  the  lands,  of  which  the  defendant  was 
feifed  the  fixth  of  June  1656.  the  other  thofe  only,  of  which 
he  was  feifed  the  twenty-third  of  October  1656.  and  the 
inquiry  is  different. 

But  the  queftion  is,    if  the  defendant  is  not  for  ever 
concluded     For  the  judgment  is  fet  forth  in  f^tfcin  fa- 
cia Sy  as  a  judgment  of  Trinity  term,  and  the  terre-tenants 
have  pleaded  nul  tiel  record^  and  the  ifllie  is  tried  againft 
'  you,  and  it  is  entred  on  the  roll,  qu^d  habetUr  tale  recordum : 

can  you  bXdfy  this  in  the  point  tried  ?  There  is  no  need 
in  this  cafe  for  the  plaintiff  to  fhew  any  judgment,  becaufe 
upon  iflfue  upon  nul  tiel  record  \t  is  found  that  there  is  fuch 
a  judgment,  and  the  defendant  can  never  fay,  that  this  was 
not  the  judgment  againft  him,  but  that  it  was  another 
judgment ;  Becaufe  it  is  determined  already  a€:ainft  himj 
that  there  is  fuch  a  judgment  againft  him.  As  the  iifue  in 
tail  (hall  never  falfify.  a  verdidl  in  a  real  action,  in  the  point 
tried;  but  he  may  lay,  that  there  was  fome  matter  omit- 
ed.  As  put  cafe  in  any  real  a^on,  there  was  a  verdift 
againft  tenant  in  tail,  tne  iflue  in  tail  can  never  ^fi^  this 
verdift  in  the  point  tried  dirtfftly,  but  only  in  a  fpeciid  man- 
ner, as  by  faying  that  fome  evidence  was  omitted)  &^f. 

The  judgment  m  iiv^  fcire  facias  does  alter  the  matter, 
/y-.  jj/v,  ji^y     as  in  the  cafe  of  Obryan  and  Ram^  3  Mod.  186.  where 
/      /^  judgment  was  obtained  againft  a  feme  hU.     She  marries  5 

then  the  plaintiff  fues  a  fcire  facias  againft  hufband  and  wife, 
nnd  has  a  judgment  quod  habeat  executionem  againft  both* 
Then  the  wife  dies,  and  the  plaintHf  fues  out  vi  fcire  facias 
againft  the  hufband,  and  has  judgment  quod  habeat  execu- 
tionem againft  him,  and  refolved  to  be  well,  upon  a  writ  of 
^  error  out  of  Ireland :  and  fo  vice  verfa  (in  the  cafe  of  fVoodytr 

againft  Greflyam^^  MicL  9  JVilL  3.  B.  R.)  Salt.  ir6,  zfeme 
fole  recovered  a  judgment,  and  then  took  hufband,  and  the 
hufband  and  wife  fued  oMt  fcire  facias^  and  had  judgment 
quod  habeant  executionem,  and  then  the  wife  died)  and  the 
hufband  brought  ^  fcire  facias^  and  had  execution. 

The 
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The  cafe  of  Tilhorm  verf.  Rag  in  1655.  ^  ^'^*  ^2.  eited  T»iyx»ah 
atHe  5Q0.  was  thus  :  the  defendant  in  a  judgment  was  tc-  ,  '"  . 
nant  in  tail,  and  died,  and  upon  a  fctre  facias  agamlt  the 
heir  and  terrei-tcnants  the  iflue  in  tail  was  returned  heir  and 
terre-tenant,  and  warned,  and  judgment  waS  given  againft 
him  by  default,  and  the  in  tailed  lands  were  extended  upon 
an  elegit 'y  and  upon  an  ejedlment  brought  by  the  tenant  by 
ikgity  the  deed  of  intail  was  given  in  evidence,  and  all  this 
matter  fpecially  found.  And  it  was  refelveJ,  becaufc  the 
defendant  had  an  opportunity  to  have  pleaded  this  once  to 
itiz  fcire facias^  and  had  not  pleaded  it,  he  was  eflopped  to 
fay  it  nbw  ^  and  fo  a  judgment  that  did  not  bind  the  ifliie  in 
tail  at  firft,  was  by  his  neglect  of  pleading  his  titl^  to  the 
Jcire  facias  made  an  unavoidable  charge  upon  him.  And 
diat  rcfolution  was  founded  on  the  book  of  39  Affl  1 8-  where 
the  cftoppej  is  of  fuch  a  nature,  as  that  it   creates  an  iri-  s 

tcreft  in,  or  works  upon,  the  eftate  of  the  land,  there  the 
jury  are  eftopped.  If  this  cafe  had  been  in  fpecial  plead-^ 
in§,  and  the  plaintiff  had  (a)  declared  in  debt  upon  a 
judgment  of  Trinity  term  1656,  and  the  defendant  had 
pleaded  mil  tiel  record^  if  the  plaintiff  had  replied,  quod  ha^ 
hctur  tale  rrcordumy  he  had  been  gone  i  but  if  he  had  replied 
this fcin  facias f  and  all  the  proceedings  uport  it,  and  con- 
cluded his  replication  upon  the  eftoppel,  the  defendant  had 
been  concluded.  So  upon  a  demifc  by  indenture,  by  one 
who  has  nothing  in  the  land,  if  the  leflbr  brings  debt  for 
rent,  and  (h)  declares  upon  the  demife,  and  the  defendant 
pleads  nihil  habuit  in  tenementis^  if  the  plaintiff  replies  that 
he  had  a  fufficient  eftate  whereout  to  make  the  demife,  he 
(c)  has  loft  the  benefit  of  the  eftoppel^  but  if  he  replied  (^ )  D.  tec.  poft.  ' 
that  the  leafe  was^  made  by  indenture,  and  concludes,  und$  '°5*' 
petit  judieiumi  if  he  fhall  plead  this  pica  againft  his  own  ac- 
ceptance of  the  leafe  by  indenture,  there  the  (d)  defendant  (^  D«  »c«.pafti 
fcall  be  eftopped ;  but  if  the  defendants  had  pleaded  nil  debet^  *°5*- 
the  plaintiff  might  have  taken  advantage  of  the  eftoppel  upon 
evickncc,  becaufe  the  pleadings  are  not  brought  to  fuch  a 
point  in  the  cafe,  as  to  give  the  plaintiff  an  opportunity  of 
replying  the  eftoppel. 

/fltp///juftice.  Here  the  iffue  is  tried  by  the  record,  and 
iicrc  is  the  judgment  of  tl>e  court,  qucd  kabetur  tale  recordumy 
and  you  and  all  that  claim  under  you  are  cftopped  by  this 
to  fay  there  is  no  fuch  judgment.  Andas  to  the  other  de-. 
fendants  you.  fpeak  of,  we  muft  take  it,  that  all  thefe  either . 
were  defendants,  in  the  fcire  facias^  or  claim  under  them 
that  were,  becaufe  all  the  lands  muft  be  taken  to  have  been 
^tended  upon  the  elegit.  I'he  law  is  clearly  with  the  cafe 
of  Tilburn  and  Raggy  \f fcire fici  is  re;turncd,  and  the  heir  in 

(tf)Kotey  Holt  chief  juft ICC  faid,  thcplamtifF  in  ftichacafeas  this  might  declare  upon  tlie 
)  «%»eiit  In  the  fcire  facias     Note  to  the  firil  edition, 

{I)  Note,  this  cafe  moil  be  intended  of  fuch  proceedings  againft  the  original  defendant,  quod 
comdlmifit  fencndl/ ;  without  mentioning  that  the  dentifc  was  by  indenture.  I^oce  to  the  fir/l 
eitioo.  VidepG^  1154.  T550.  Str.  $17.  3  Lev.  146. 

Vot.  II,  X  tail 
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TkxviBAN    tail  omits  his  time  of  coming  in  and  pleading)  and  leis 
Law«kci.    >ndgthcntgobydefeult. 

This  term  the  cafe  came  on  again  in  die  paper*  and  after 
opening  the  cafe  only  by  Mr.  Ktng  for  the  plaintifi^  nobodjr 
offering  to  ^gue  for  the  defendant^  judgment  was  given 
for  the  plaintiff. 

The  judges  faid  but  little,  as  I  was  informed^  for  I  could 
tiot  hear  where  I  (at,  and  what  they  did  fay  was  to  tfat  fame 
eiFed  with  what  had  been  faid  before,'  and  all  ;^reed  to  ^ve 
judgment  upon  the  point  of  the  eiloppel.  rawys  jufticc 
cited  the  cafe  of  Dayverf.  Guildfordy  I  Lev.  41.  (wnidiis 
a  cafe  of  the  fame  nature  with  mat  of  Tilburn  verf,  Ragg) 
"Where  tenant  for  life,  the  reverfion  to  his  fon  and  heir  in 
fee,  acknowledged  a  ftatute,  and  the  heir  let  judgment  goby 
default,  &fr.  as  in  that  Cafe^ 

Note,  Mr.  Brodiriek  in  his  argument  in  Eajlir  tcnn  cited 
a  cafe  between  Manattm  and  Norrisy  34  Can  2.  but  wbat  • 
it  was  I  know  not« 

Holt  faid  to  it^  that  in  that  cafe  the  award  was  jobt  and 
feveral.  / 

Davcnant  verf.  Rafted  Ante  1046. 

"fr*  RJBLOR  of  a  judgment  in  the  common  pleas,   in  art 

^^^^  X^^  a£tion  of  debt  upon  a  bond  of  600/.  and  judgment  by 

hildicity  quod  the  plaintiff  rtcuperei  verfus  the  defendant  i^- 

hitUmfuum  praediffum  et  damnafua  occajione  detentionis  deiiti 

illius  ad  ^6folido5  eidem  the  plaintiff  <*•  ajfinfufuo  per  curiam 

hie  adjudicaiaj  et  the  defendant  in  tnifericordia.   The  plaintiff 

)Piiukoforig!naL  in  error   in  propria  perfina  afEgns  for  error  the  want  of  an 

original,  ^t.  et  fuper  hoc  the  defendant  in  error  Jimlitir 

.  Venit  by  attorney,  and  prays  oyer  of  the  writ  of  error,  which 

is  entered  in  haec  verba^  and  then  pleads,  quod  the  plaintiff 

praediSfum  bteve  de  errore  profequi  JeU  manutenere  n^n  iebet^ 

JteteafcAf  error  "^^^"^^  ^^^^^  ^^  judgment,  and  before  the  writ  of  error 

|>ieaded.  ^"^d  forth,  vi%.  10  February  1703  at  London^  in  the  parifh 

of  St.  Mary  le  Bow  in  the  ward  of  Cheapy   the  plaintiff  per 

ftemeftj  ^c.  per  quoddamfcriptumfuum  refaxatioms.  fcfr.  gereni 

datum  the  fame  day  and  year,  remifijfet^  relakaffet^  it  in  per» 

petuuin  quiete  clamajfet  to  the  defendant  immes  et  omniirtodos 

irroresy  i^Ci  habitdSy/a^aSy  lie,  iti^  circa^  tangentes  feu  con-- 

eernentes  judicium  praediSluniy  feuiriy  circa^  tangentajivt  c§^ 

cernentes  aliqua  warrantOy  Iffc,  quaecunqni  de  Vel  aUquo  modo 

concerneHtia  idem ;  et  hoc  paratus  ejl  vetijicarey  unde  petit  ju-^ 

diciumyjipraedi^us^  the  plaintiff  *rw^  de  errore  fraeHStum 

profequi  aut  nianutenere  diheaty  et  quod  iderh  judicium  in  omnibus 

aprmxtur.     The  .plaintiff  craves  oyer  of  the  releafe,  and  it 

is  entered  in  hate  verba^  and  purports  a  rdeafe  by  tte   plain- 

Xiff 
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lift  to  the  defendant  of  ajl  and  all  manner  of  errors,  i^c.  Davekawt 
had,  made,  fcT^.  in,  aix)Ut,  touching  or ''concerning  one  |^^^,\x,. 
judgment  obtained  againft  the  plaintiff  by  the  defendant 
this  prcfcnt  Hilary  term  for.  600/.  debt,  befidcs  cofts  olF' 
fuit,  or  in  touching  or  concerning  any  warrant,  ^f .  wha<* 
foeveT)  of  or  any  way  concerning  the  fame  j  In  witnefs,  &f  r. 
the  loth  df  February^  1703.  And  then  replies,  ^^df  the  de* 
fendant  in  the  fame  term  of  St.  Hilary  in  the  plea  of  the 
defendant  mentioned  Juo  judicia  dt  ftmili  fumma  et  caufa  ac^ 
tionis  verTus  eundem  the  plaintiff  ebtinuit^  and  that  the  plain- 
tiff the  atorefaid  deed  of  rde2Stfuperius  recitatum  non  dedit^ 
net  intenf  inter  eos  fore  dat.fuity  tempore  Jsgillattoms  ejufdem^ 
of  4e  errors,  Gf  r .  di  et  circa  judicium  praedi£fumy  pf  which 
he  has  now  brought  his  writ  of  error,  fedde  alio  judicio  fie  ut 
fraefertur  ottent.  abfque  hocj  quod  the  plaihtifFr^x^^/,  relaxa* 
vif^  Wf .  to  the  defendant  omnes  et  omnimodos  erroresj  t^c,  in 
judicio  praedi£io  mod9  et  forma  prout  he  has  alleged,  et  hoc  pa-* 
ratus  eft  verificare ;  unde  the  plaintiff*  ut  prius  fays,  quod  in 
recoTMj  Wr.  manifefte  eft  erratum^  allegando  errores  pr'aedi^os 
Juperiusperipfumallegdtosi  and  przysy  quod  judicium  praedic-^ 
turn  ob  errores  praedi^osj  et  alios  errores  in  recordo  et  proceffu  , 
fraediilis  compertosj  revocetur^  l^c.  And  to  this  die  de/» 
fendant  demurs,  and  the  plaintifFjoined  in  demurrer* 

Note,  Atptacifa  waS,  Phcifa  irrotulata  apud  Weftmonafte-* 
rium  coram  Tboma  Trevor^tsc  jufticiariis  dominae  reginae  di 
banco  de  termino  faniii  Hilarii^  anno  regnidomihae  Annae  Dei 
gratia  Angliaey  isfc.  ficundo* 

Mr.  Sroderici  moved  on  the  rule  for  judgment  nift^  and 
took  this  exception  to  the  plea,  that  the  defendant  in  the 
conclufion  of  his  plea  prays  that  the  judgment  may  be  af"- 
firnied,  \^hereas  hepught  to  conclude  it  upon  the  eftoppel, 
if  die  ^7L\ni\S  manutenere  feu  profequt  debeat  his  writ  of  error 
againft-the,  defendant  contrary  to  his  own  deed  of  releafe.  ^ 

Andfo  is  the  entry  in  Sir  JriUiam  Pelham^s  cafe,  x  69.  14. 
A  and  21  Edw*  4«  43.   another  entry  accordingly*     (Note» 
in  the  book  of  Edw,  4.  there  is  no  tontrd  fcripttem^    nor 
Vreve^  but  it  is  pleaded  to  the  errors.)     For  the  court  upon 
this  plea  pannot  affirm  the  judgment,  but  can  only  award  a 
rid  capiat  per  breve  as  they  have  done  in  this  cafe.     And  it 
is  a  general  rule,  that  {a)  wherever  the  defendant  by  his  ^ a)  acc.  ant# 
flea  demands  fuch  a  judgment  as  the  court  cannot  give,  the  33^*  andfe«tb« 
^  is  ill.     And  upon  that  foundation  the  cafe  of  hifje  verf  ^^  ^**"* 
Harciurtj  Carth,  137.    3^<?i.  a8l.  Salt.  177.   was  ruled,** 
where  in  ajfimipfet  the  defendant  pleaded  in  abatement  an 
attainder  in  the  plaindfF,  and  Ihe  |»laintiiF  replied  a  pardon^ 
and  concluded  his  replicadon,  unde  petit  judicium  et  damna^ 
C^r/  and  that  was  held  to  be  a  difcontinuance,  for  he  ought 
not  to  have  concluded  in  bar,    but  only   have  affirmed 
X  a  [a)\  for 
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I  DiTYtKANT  (a  J I  for  the  matter  of  the  replication  being  triable  by  the 
Rafter,  record,  and  not  by  the  country  fin  which  cafe  only  upon  a 
plea  in  abatement  after  trial  had  the  plaintilF  cail  have  final 
judgment)  the  plaiattiF  could  have  only  a  refpoitdes  oufier, 
To  this  it  was  axifwered  and  rcfolved  by  the  court,  that  the 
beginning  of  the  plea,  and  the  conclufion  of  it,,  till  yoit 
come  to  thofe  words,  et  quod  idem  judicium^  bfc^  was  proper 
and  right,  andthereiPdre  the  addition  of  thofe  words  was  but 
&rplu^ge,  and  that  ihould  be  rejected.  And  Holt  and 
Powell  feid,  that  the  plea  was  a  (^j  bar  of  the  writ  of  er- 
ror;  and  Powell  (zid^  he  wondered  howMr.  Brmierici  could 
fancy  it  was  aa  cftoppel.  Holt  faid,  that  where  in  debt  for 
rent  the  plaintiff  counts  on  a  deilfiife,  and  does  not  fay  by 
indenture,  the  defendant  pleads  nil  habuit  in  tenementts  the 
plaintiff  may"  reply  the  demife  was  by  indenture,  and  demand 
judgment,  if  againft  that  the  defendant  (hall  be  admitted  to 
(r)D;ace.«itt  pjg^j  ^g  pj^a  ^^j  jj  js  a  ^ood  replication,  and'  the  defend- 

/J^D  te  ^^^  '^  eftopped.     But  if  m  that  cafe  the  defendant  had  re- 

05^.**^'*"    P'^^^  ^^  eftate,  and  gone  to  iffue,  on  evidence  the  (d)  iffue 

might  have  been  againft  him,   becaufe  he  did  not  rely  on 

the  efloppel  in  pleading  f  but  hei'e  this  releafc  is  not  an  ef- 

toppely  but  a  bar* 

Then  Mr.  Broderick  took  another  exception ;  that  it  wa^ 
not  averred  any  where  in  the  plea,  that  this  judgment,  of 
which  the  writ  of  error  was  brought,  was  the  feme  judg- 
ment, the  errors  in  which  were  releafed,.  except  only  in  Ae 
body  of  the  pleading  of  the  releafe,  as  if  there  was  fuch  an 
averment  in  the  releafe  ittelf,  which  was  naught:  for  no* 
rffue  could  be  taken  on  thatf  but  there  ought  to  have  been 
a  diftind  averment  of  that,  either  in  the  end  of  die  pica, 
as  you  fee  it  often  in  pleas  of  recoveries  in  other  a£Hojls,  ^c. 
or  elfe  after  the  words,  '  de  et  concemen,  judicium' praedi£fum^ 
the  defendant  fhould  hav^  added,  exijtens  idem  judicium^  of 
which  the  plaintiff  has  now  brought  his  writ  of  error ;  and 
fo  upon  that  averment  iifue  might  have  been  taken*^ 

Holt  chief  juftice  faid^  there  was  never  fucba  fon»  of 
pleading.     And  PoweUfzXA^  it  was  better  this  way. 

Holt  chief  juflice.  The  jrfeais  good  now  after  the  releafe 
rs  fet  out  upon  oyer-^  for  now  it  appears-  to  be  a  releafe  of 
this  judgment,  and  it  (ball  not  be  intended  that  there  was 
another  judgment  between  the  fame  parties  of  the  fame 
term.  And  your  replication  Is  not  good;  for  if  there  were 
another  judgment,  to  which  this  releafe  might  be  applied, 
you  fhotjdd  have  pleaded  it-fpccially  and  certainly,,  and  have 
averred,  that  this  releafe  was  a  releafe  of  the  errors  in  that 
judgment^  and  fo  have  given  the  plaintiff  an  opportunity  of 

{a)  This  was  not  faid  by  Mr.  Broderick,  Imt  I  repc»rt  it  as  the  true  ground  of  the  ale  of  Btflb 
V.  Ifarcourt,  as  1  hare  often  heard  it  from  the  chief  juiliee.    Nou  to  thtfrjt  tdxtluiu 

(b)  The  ^nrords  Hok  tifed  were  «  Dii€hai|;t  •£  th»  6iror»«**'  Ntu  u  tbefift  tdbkn. 

aafwering 
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anTwering  that  judgment,  as  by  pleading  nul  tiel  record.  For    Davinant 
if  there  be  no  fuch  record,  the  very  foundation  of  your  ^e-     «    ^ 
plication  is  gone;  for  if  there ^>e^no  other  judgment,  this        ^''^»** 
releafe  releafes  this  Judgment;,  and  the  traverfe  is  of  a  thing 
in  the  air. 

Mr.  Eyre  faid,  that  there  was  a  precedent  in  Rafialy  where 
a  releafe  of  errors  was  pleaded,  and  the  conclufion  of  the 
plea  was  as   this  is.     fiut  the  «ourt  agreed  it  was  not  the  • 
proper  way  of  pleading.  *  ^ 

% 
The  court  would  not  ^ter  the  rule* 

Copley  verf  Delaunoy- 

IN  an  a^on  of  tiebt  upon  a  bond  in  the  common  pleas,  ^  matttr  whiefc 
,the  plaintiff  declares  quod  cum  the  defendant  at  Londoru  deftro^the 
l^c.  per  quoddamjuum  (Aligatorium^  Ur.  omitting  the  word  fj^*^^  °^  n&Loti 
fcriptum.     The  defendant  prays  oyer  of  the  bond,  and  it  is  Sf^^'J'^ 
entred  inhaec  verboy  and  pleads  in  bar,  that  the  plaintiff  pleaded  in  bar. 
had  not  fpccificd  the  bond  according  to  the  aft  of  parlia-  ^-  «cc«  poft. 
meat,  and  the  plaintiff  demurred.  ^  **^' 

Mr.  ferjeant  JFhiiaier  moved  die  court  upon  the  rule  for 
Judgment  for   the  plaintiff  nifij  i^c.  that  this  was  a  good 
pleainbar,  for  it  was  a  temporary  bar.     Like  the  cafe  of  A  dexnumr  ad- 
an  outlawry,  which  is  a  good  plea  in  bar  in  an  adUonof™^^'?®**''*"?'***^ 
debt    And  as  in  this  «afe,  after  the  time  limited  in  the^^d^, 
ad  of  parliament,  or  that  the  plaintiff  has  paid  the  penalty,  R.  ace.  poa 
he  is  entitled  to  fue  again;  fo  in  the  cafe  t>f  an  outlawry,  "^3-    iss^- 
after  a  pardon,  or  reyerfal  of  the  outlawry  by  writ  of  error,  li  *3.^'^idc 
the  parqr  is  reftored  to  his  aftion.     And  yet  the  judgment  ante  i8. 
upon  the  {dea  in  bar  is  final  to  the  plaintiff  in  that  cafe,  as  If  matter  which 
wdlas  in  this^  and  therefore  this  may  a3  well  be  pleaded  T^^?*^,^ 
tn  bar  as  that.     Secondlv,  if  this  be  no  plea  in  bar,  yet  now  ment*ofJ^*fe 
hj  the  demurrer  the  plaintiff  has  confeffed,  that  he  has  not  pleaded  inW,  m 
fpeciied  the  bond,   and  therefore  the   court  cannot  give  demurrer  wiu 
judgment  for  him;    for  hj  the  exprefs  words  .of  the  aft  of^^J^^^^ 
paruament  the  debt  is  not  recoverable.     Thirdly,  the  de- jai^j. 
daration  is  naught,    for  the  omiffion  of  fcriptum ;  for  the 
debt  cannot  be  ralfed  without  deed. 

Serjeant  Selky.     That  the  reafon  of  the  cafe  of  outlawry  .    . 

is,  bccaufe  the  debt  is  forfeited  to  the  crown,  and  fo  the  u^liabond'^S 
plaintiff  bad  no  right  of  aftion,- which  diftinguiflies  it  from  Oifficient  to  ftate 
this  cafe.  But  that  according  to  Ferraris  cafe,  if  this  plea  that  the  dcfcnd- 
beagood  bar,  it  ftiuft  be  a  perpetual  bar,  which  it  is  not  ^JIJ  P';;i3,"^f" 
by  Ac  aft  of  parliament,  and  therefore  it  is  no  plea  in  bar.  riutn  cognovit  fe. 
Asto  Ae  third  ^bjeftion,  he  faid,  that  the  bond  being  fet  V^y  without 
out  upon  py^>  it  did  now  fiifficicntly  appear  to  the  court,  *^;^J8*^^ 

that 
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CoptiT      that  thcr«  was  fuch  a  bond,  and  that  made  the  declaration 

AWKp  .  .5>^^;.  chief  jufticc.  This  piatter  cannot  be  pleaded  in 
bar,  for  it  is  a  temporary  baf,  and  that  is  but  a  plea  in  abate* 
ment ;  ahd  that  is  the  difFerence  between  a  plea  in  abate^ 
ment  and  bar. 

Tracy.     The  words  are,  the  debt  ftjall  not  be  reqovcr- 
able,  but  vet  the  right  of  aftion  remains.     The  difference 
in  the  ca(e  of  outlawry  in  the  plaintiff,   where  it  fhall  be 
pleaded  in  abatement,  and  where  in  bar,  makes  this  matter 
plain.     In  trefpafs^  and  other  a£t)bns  w^ere  the  damages 
^are  uncertain,  and  corffequendy  the  right  of  adion  notfer- 
(^)  Ace.  Gilb.  feited,  there  (a)  outlawry  can  be  onjy  pleaded  in  abate- 
Cofut*?i8?b.  ">^"^>  bccaufe,  though  the  plaiiitifFis  under  a  difability  of 
*  •  *  fuing,  yet  the  right  of  a6lion  remains  in  him.     Othcrwifc 
in  debt,    a(jumpjtt  for  a  fum  certain,  l5>c.    there  the  debt 
being  forfeited  to  the  crown,  the  plaintiff  has  no  right  of 
fi)  Ace.  Gilb.    k^ion  in  him,  and  therefore  In  {b)  thofe  cafes  outlawry  may 
h.B.  100,201.  be  pleaded  in  bar.     But  the  proper  way  of  pleading  this  is, 
^*  .  '**.'  :' W\t\\zJirefponderi  debeat  quoufque^  i£c.        '     • 
f  %  Tr^T/^r  chief  juftice.     As  to  the  demurrer,  though  {c)\i 

does  confefs  the  matter  of  not  fpecifyine,  yet  that  fliaU  not 
'    hinder  the  plaintiff  from  having  his  judgment ;  for  want  of 
a  fpecificatioii,  like  all  other  matters,   muft  be  taken  ad- 
-  vantage  of  in  a  regular  wav,  and  by  proper  pleading. 

Tracy  yxiikizt.  As  to  the  third  objeftion,  the  cafe  of  Sir 
William  Courtney  Verf.  QrenvilU^  Cro.  Car,  209.  is  in  point, 
that  it  is  well  enough.  Note,  in  that  cafe,  per  quoddam 
firiptumfuum  obligatonum  was  left  out ;  but  yet  there  being 
a  prtfert  of  the  oond  in  the  end  of  the  declaration,  and  upon 
cy^rthe  condition  of  the  bond  being  fet  forth,  and  by  that 
it  appearing  to  be  a  bond  with  a  condition,  and  alfo  it  being 
found  by  the  verdift  upon  iffue  upon  /S/z/iV,  that  there  is  t 
debt  due  to  the  plaihtiffj  thecourtgave  jud|ment  forhim. 

And  the  like  judgment  was  given  in.  this  cafe,  the  rule 
^eing  made  abfolute. 

(«)  It  feems  that  it  is  no  confeifiop,  for  a  demurrer  eqnfefles  nothing  bat  what  is  well  and  iufi- 
aeauy  pkad^d;    Kex.  v.  tlie  biihop  of  Cheder.    Note  to  the  firli  edition. 

Bifliop  of  Winchefter  verf.  Wright. 

Debt  does  not  lie  TN  debt  for  rent  upon  a  demife  of  a  fifhery  t# 
^^'fi^toW  ^  ^^^'  :^^^^^^^^  for  three  lives,  the  plaintiff  in  his 
^e  during  th«  declaration  fet  out  the  demife,  virtute  cujus  the  leflcc 
continuance  of  entered,  et  fuit  et  adhuc  ijl  inde  po[[e]fionaim.  The  defend- 
'^^^^^'^Sl'^^x^  V"^^^^^^  nil  debet,    and  there   was  a  verdift    for    the 

CO.  wi.  i^7»  ••• 

^d  fee  Co.  Lit.  47-  >•  13^^*  £<!•  i^  4«  vcA  the  books  there  ciud.  and  S.  Ann.  e.  24.  f,  4. 

In  debt  for  rent  under  aleafe  foir  thre^  lives,  if  the  declaration,  after  Hating  the  leale  aOcged 
that  the  kfiM  by  ^rtue  thereof  entered  and  was  and  AiU  is  thereof  pofleffed,  it  cannot  be  intended 
cMD  after  a  verdiA  for  thte  plaintiff  on  the  iffue  of  iiildebet,"that  tot  efi»te  ms  determined  bcfcrv 

tbcooouneacemcBtof  thcadioiit 

^ "    '»  phintiff, 
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piaintiC    And  fcrjeant  Pratt  moved  in  arrcft  of  judgment,  Biftiop  of  Wik- 
that  it  appeared  upon  the  declaration,    that  the  eftate  for      chii^t**      ^ 
three  lives  was  continuing,  and  therefore  debt  did  not  lie,     Wjioht? 
it  being  a  rent  iffiiing  out  of  a  freehdld.    ^ 

Serjeant  Hooper  in  anfwer  fajd,  that  this  was  well  enough 
after  a  verdid,  for  that  nil  debet  put  all  the  matter  in  ifTu^ 
and  if  the  eftate  had  not  been  determined,  the  plaintiiF 
could  not  have  had  a  verdi£l  $  and  that  that  matter  indeed 
was  the  greateft  matter  litigated  at  the  trial,  and  therefore 
the  continuing  not  appearing  direfUj,  die  court  would  take 
^e  eftate  to  be  detenpined*' 

Pratt  (aid,  that  the  averment  in  the  deelaration  of  the 
fuH  et  adhuc^  (^r»  was  an  exprefs  averment  that  the' eftate 
didjpp^tinue  ;  but  if  it  were  only  indifferent,  it  would  not 
be  good,  for  the  plaintiff  ought  to  (hew  exprefsly  in  his  de- 
claration, that  the  eftate  for  three  lives  was  determined,  or 
eUe  be  was  not  intituled  to  bring  his  a&ion  of  debt  within 
die  ftatute  of  Hen.  8.  Which  was  agreed  by  the  cou|1^ 
and  the  judgment  arrefted*  : 

3yckfomc  verf.  Hoikm. 

A  Writ  of  error  was  brought  of  a  judgment  in  q«^-^^JJ^^,^ 
ment  in  the  common  pleas,    and  the  defendant    in  judgment  upon 
error  fued  out  zfcire  facias  quare  executionen  non^  to  compel  afcirc  hdtm 
tbejdaintiff  toaffign  his  errors,  and  there  was  a  variance  ^""**'**^''*^ 
in  Acjcire  facias  from  the  judgment  j    for  the  judgment  bTnnnjd^^ 
was  of  two  meffuages,  and  tiicfcire  facias  .recited  it  to  be  the  defendant 
but  of  one;.     And  Mr.  Raymond  for  the  plaintiff  in  error,  ^P*«»^«J«^* 
perceivii^  the  variance,  pleaded  nultiel  record  of  thcjudg-  s"c.*^6  5S^' 
ment     And  now  Mn  fyilliams  moved,  that  ii\Q  fcire facias  263."  310.  SaUc« 
might  be  amended,*  becaufe  it  was  but  vitium  elerici'm  vsLty-  5*-  aSalk.  31. 
ingfrom  the  record,  which  was  his  inftruftions;    and  ne^^^'^*^ 
cited  2  Ventr.  49.  where  ^n  originsfl  in  trefpafs,  of  tref-  147^. 
p^fes  done  in  two  kings'  reigns,  cmt'ra  ^acem  no/lram,  was 
amended  and  made,  contra  pacem  noj^ram  et  contra  facem  Ja- 
cM  nuper  regis^  by  the  curfitors*  inftruftions. 

Holt  chief  juftice.     This  is  a  good  fcire facias^  but  only  Korean  tbtw 
it  does  not  indeed  come  up  to  your  cafe%    In  that  cafe  in  bequaOied. 
ViKtris  the  original  was  wrong,   and  therefore  it  was  a- 
mended. 

PncvZ^  juftice  agreed,  and  that  non  conjiat  to  them, 
but  there  might  l)e  fuch  a  judgment  as  was  recited  in  the 
fcirefaciau 

And 
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BvcKtoMs         And  for  this  rcafon  they  refufcd  to  tmpnd  it,     Then  Mr. 
HosxxN       Wiliiams  moved,  ^hat  the  writ  may  be  quafh^  j  but  the 
*      court  faid^  there  was  no  fault  in  the  writ  to  quafli  it  for, 
and  tha^  he  niuft  difcontinue. 

Note,  in  that  cafe  in  Feniris  th^  writ  was  a  good  writ, 
if  the  trcfpafs  had  been  all  done  in  one  king's  reign ;  and 
therefore  all  the  fault  was,  that  it  did  not  ht  the  cafe,  as 
it  is  here.  And  all  the  difference  in  the  writs  for  feveral 
trefpafles,  where  tijey  are  done  in  one  king's  reign,  or  in 
more,  is  in  the  conclufion,  contra  pacem  of  one  only,  or 
f  ontr a  pacem  of  both  i  which  wastherealbn  why  the  court, 
in  Fentrisy  held  it  a  matter  of  facl,  and  not  a  matter  of 
law,  as  was  objecEled,  and  amendable.     See  2  Fentr^  49. 

Afterwards  at  another  day  Mr.  fFUliams  came  and  pray- 
pd,  that  the  fcin  facias  might  be  amended,  and  cited  l  RclL 
199,  and  797.  Barnes  verL  fForlich,  where  the  bail  fued  an 
audita  querela^  and  zfcire  facias  upon  it,  in  the  time  of  king 
Janusy  whiph  recited  the  audita  querela^  and  the  capiat 
againft  the  principal,  and  the  return  of  it;  which  capias 
was  awarded  in  the  time  of  Elitqbeth^  and  the  fcirc  facias 
recited  it  to  be  per  breife  dominae  reginae  yfngliae  vicecmiti 
po/iro  di  S.  dire^umy  which  is  tp  the  fl^eriffof  the  king  that 
now  is  i  that  was  amended. 

Holt  chief  juAice.  That  was  a  bad  writ,  gnd  a  fault  in 
the  body  of  the  wriu 

WtHiams.  I  will  next  cite  your  Lordfliip  fome  cafes  of 
writs  offcire  facias  amended,  that  were  right  writs  confi- 
dered  in  themfelves,  22  Edw.  4.  6.  b.  tl  fcire  facias  was 
brought  to  have  execution  of  a  judgment  recovered  hj  A 
and'jD.  Sulyarde  for  the  defendant  prayed,  that  the  writ 
may  abate,  becaufe  the  judgment  was  recovered  by  A*  only; 
but  the  court  amended  the  writ,  becaufc  it  was  but  vitium 
clerici,  1 1  lien,  7.  25.  a.  ^  fcire facias  upon  a  judgment 
in  affize,  where  oris  of  the  plaintiffs  was  knighted  after  the 
judgment,  the  writ  was  brought  by  A  B.  miL  and  B.  Q  mil. 
and  the  recovery  was  recited  to  be  by  J.  B,  mil,  and  B.  C, 
modo  miL  whereas  the  record  of  the  judgment  was  by  A.  5. 
mil,  and  B.  C,  without  naming  him  miles ;  and  the  court 
held,  that  the  writ  was  ill,  bccaufe  it  ought  to  have  been, 
cum  A,  B:  milesy  it  J5.  C,  modo  miles  per  nomen  A,  B. 
.  militis  et  B,  C,  recuperaverunt,   £sfr.   but  that  it  was  but 

the  miftakeof  the  clerk  in  miUrecitisg  of  the  record,  and 
ther^cfore  it  fliould  be  amended.  2  Keb.  175.  WUliamsv, 
Moorcy  in  a  fcire  fieri  inquiry,  in  the  recifal  of  the  judg- 
ment, curia  domini  regis  was  miftakenfor  nuper  Oliverij  and 
yns  amended,  bccaufe  it  was  a  judicial  wrif,  and  the  mif- 

takc 


Mich.  Term  3  Annae  regiDae,  1059 

take  in  the  recital  of  ihc  recbrd,  which  the  clerk  had  be-    BucrtoM* 
fore  him.     7,  Cro.   372.  Wheadon  varf.  Sugg^  in  a  writ  of     Hq,]^,^ 
inquiry  of  damages  the  writ  mentioned,   that  the  plaintiff 
was  noniuited,  idea  ad  inquirendum  ouaftone  permijfa^  where-  / 

as  the  judgment  was  upon  demurrer  j  and  yet,  becaufe  it 
was  a  judicial  writ,  it  was  amended,  in  the  king's  bench 
after  error  brought  there  upon  the  judgment.  So  the  cafe 
in  Kth.  was  after  error  brought.  3  Cro.  760.  Whalley 
verf  Mofiley  :  the  writ  of  inquiry  of  damages  was  awarded 
by  the  roll  returnable  Martispoji  ires  Trin.  but  the  writ  Was 
made  returnable  Alircurii  f^oji  tres  Trin,  and  executed 
JIdertis  pcfi  tres  Trin.  and  it'was  amended  by  the  roll,  be- 
caufe it  was  vitium  clerici  to  make  it  returnable  upon  an- 
otiier  day  than  was  wai^nted  by  the  roll  \  and  it  might  be 
executed  upon  the  day  of  the  return*  But  otherwife  it  had 
been,  if  the  writ  had  been  executed  upon  the  Wednefdayy 
the  day  the  writ  was  returnable,  2  Sid,  7,  12,  there  the 
court  refufed  to  amend  the  return  of  a  capias  ad  faiisfacien^ 
dunij  but  here  they  take  the  difference  between  that,  and  a 
venire  facias^  becaufe  (as  it  feems)  that  is  to  be  made  out  by 
the  award  upon  the  roll,  which  reaibn  rules  this  cafe* 

The  court  refufed  to  amend,  becaufe  the  plain^ff  in  er* 
ror  had  taken  advantage  of  this  miftake  in  the  writ,  hf 
pleading  aul  tiel  record^   and  becaufe  this  writ  was  a  good 
writ  upon  the  face  of  it,  and  all  that  was  amifs  in  it  was, 
that  it  did  not  fit  the  defendant's  cafe.     Holt  chief  juftice 
faid,  that  if  the  defendant  had  appeared,  and  taken  no  ad- 
vantage of  this  variance,  the  court  might  have  amended 
it.    But  here  nul  tiel  record  is  pleaded,  and  can  we  amend 
when  they  have  taken  advantage  of  it  ?    He  (aid  alfo,  that  To  a  fdre  &ca» 
this  is^not  fuch  a  miftake  as  makes  the  writ  erroneous,  ^^^j^*^"^*^ 
but  is  a  miftake  in  a  matter  of  feft.     He  faid  alfo,  that  the  defrn2Sntple«J» 
(0)  plaintiff  in  error  depending,  but  then  jje  muft  fhew  in  his  that  a  writ  of 
jJea,  diat  he  has  affigned  his  errors,    or  elfe  the  plea  is  fn^w^^epcnd- 
naught.     Powell  faid,  that  at  this  rate  you  might  amend  jUd^nt,  l^ 
all  variances   in  writs*     Now  fuppofe  a  formedon  were  muft  (hew  thac 
brought  for  ten  acres,  could  it  be  mended  and  made  twenty  ^^^^  affigned 
acfcsby  the  curiitor's  inftruftions-    PowellznA  Holt  doubt-^  m?!.^^"^  ' 
fdoftjiis, 

At  another  day  the  cafe  was  ftirred  again,  and  the  chief 
juftice  (aid,  the  cafes  were  many  of  them  obfcure,  and  fome 
of  them  for  faults  apparent  in  the  writ  itfelf,  and  that  the' 
cafe  in  2  Cro.  was  the  ftrongeft  cafe  for  the  ^endment. 
But  he  faid  Mr.  fFilliams  fhould  have  cited  his  cafes  at 
firft..  He  faid,  that  here  a  man  was  warned,  to  fliew 
YFfay  execution  fbould  not  be  granted  of  one  meffuage,  and 
(tf)  Vide  poft  1295.    Say  ji. 

vhen 
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BvcuoMc    when  he  appears,  you  will  make  him  anfwer  for  tw»  mef, 
J,   ^  fuages.     That  it  was  hard  to  alter  the.wiit  in  fubftance^ 

and  make  it  quite  another  thing;  that  they  mie^t  fiie  out 
a  new  writ,  becaufe  it  was  another  record.  Powell  faid, 
that  this  plea  of  nul  tiel  record  was  a  good  plea  when  it  was 
pleaded,  and  that  all  variances  were,  not  amendable* 

Mr.  TVilUams  did  not  move  any  more,  but  took  out  a 
new  fclre  facias^  to  which  the  plaintffF  in  error  pleaded  the 
former  fcire  facias  depending^  for  delay,  it  being  no  plea  by 
reafon  of  the  variance, 

^en  of  this  cafe?  becaufe  the  cafes  cited  by  Mr.  l^iU 
Hams  feem  to  be  ftrong  to  the  purpofe,  and  the  court  (as  I 
thought)  ruled  the  matter  haefitanter. 

Brpwftcrv.  The  lad  day  of  the  term  upon  a  motion  by  Mr*  Salk^ 

WeUs,  6  Mod.    in  the  cafe  between  Mr.  Brewjler  and  If^ells  for  the  curacy 
**'•  of  Aldgatey  2ifciri  facias  out  of  the  Pitu  Bag  returned  in  the 

queen^s  bench  to  repeal  the  queen's  tetters  patent  granted 
to  JVells.  was  amended,  and  £*]>/»;  a  man's  name  was  amend* 
ed  and  made  Springs  by  tl)Q  inftrudions  given  to  the  Qlerk 
of  the  Petty  Bag ;  and  the  clerk  of  the  Petty  Bag^  who  niade 
out  the  writ,  was  fenrtfor  tp  amend  it,  becaufe  he  who 
made  it  ought  to  amend  it  i  and  the  cpurt  examined  hioi 
touching  the  truth  of  the  innrudions* 

The  laft  day  pf  Hilary  term  \  Ann.  [ahfenie  Holt  chief 
juftice)  upon  the  motion  of  Mr.  Pengelly  ^fcire  facias  was 
amended  ;  and  where  the  mdgment  was  recited  as  a  judg- 
ment of  the  third  year  of  the  queen,  that  was  amended,  and 
made  the  firft,  agreeable  to  the  record.  But  in  both  thefe 
cafes  the  amendments  were  oiade  before  plea  pleaded,  im* 
picdiately  upon  the  xttMXik  of  ^^fcirefqcias* 

Anonymous. 

CASE,  wherein  the  plaintiff  declared,  that  in  confi- 
deration  the  plaintiff  had  promifed  the  defendant,  to 
buy  up  for  him  all  the  plums  he  could,  and  deliver  them 
to  him ;  the  defendant  promifed  to  pay  the  plaintiff  fo 
much  per  hundred  for  the  black  and  blue  plums,  and  fo 
much  for  the  white,  and  avers  that  he  bought  and  tender- 
ed the  defendant  fo  many  black  and  blue  plums,  and  he 
rcfufed  to  accept  them,  to  his  damage.  After  verdifl  for 
the  plaintiff,  Mr.  Page  moved  in  arreft  of  judgment.  Firft, 
that  it  did  not  appear  how  many  blue  plums,  and  how  maoy 
-  black  plums  there  were,  iVj/?,  how  many  of  each  fort.  But 

tfi  that  it  was  anfwered   and  refolved  that  the  black  and 
t>lue  ones  being  to  b«  bp(h  of  6^e  &me  pricei  it  was  not 
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■aterials  otherwifc,    if  the  white  jujd  black  had  been  put  Akowtmov*^ 

together  without  dilFerence*     Secondly,  that  die  plaintiff 

did  not  aver,  that  the  plums  he  tendered  were  all  he  had 

bought,  or  could  buy ;    and  ui^lefs  he  had  done  fo,  he  ha4 

not  performed  his  part,  and  was  not  intitled  to  his  action. 

But  fo  that  it  was  anfwdred  and  refolved,  that  that  was  now. 

cured  by  the  verdift ;    for  unlefs  the  plaintiff  had  proved, 

that  thofe  were  all  he  bought  or  could  buy,  it  would  have 

been  againft  him,  for  wa^t  of  proving  tlie  performance  of 

the  coiuiderationt 

Rcgina  v^  Tuchin.  J?*'^'"- 

S.C.  S4hv5i.    Holt  424.  ^ththeargmmenuofc^unfcL  6  Mod.  a6S. 

AN   information  was  preferred  by  Mr,  Attorney  gc- j^iItafwMft 
neral  againft  the  defendant,    for  writing  and  publiih-  betefiedonthii 
inga  libel  called  the  Obfervator^  and  the  Obfervators  laid  in  very<!ayon   ^ 
the  information  were  very  (candalous.    Iffue  was  joined  in  foJ^j^JlSwr^'^ 
the  caufe  in  Trinity  term  laft,  and  the  venire  facias  was  re-  tunuble :  if  Jt 
tumablc  the  23d  of  Odlolur^  which  was  the  nrft  day  of  the  ^  tefted  onthe 
term,  andthe  difiringas  was  tefted  the  24th  of  OSiobery  and ^^^"^^ 
it  was  moved  in  arreft  of  judgment)  the  defendant  being  the  proceedinst 
convided  upon  the  trial,  that  this  was  a  difcontinuance,  win  be  diicea> 
This  being  a  caufe  pf  great  expeftation,  it  being  a  profe-  5*""^  > 
cution^direfted  by  the  queep,  at  the  inftai^ce  of  the  houfe  ^"*^  *^j^^ 
of  commons,  it  was  very  elaborately  "argued  by  Sir  Ti&tfflw  J  tended  at*" 
Ffwjx  the  queen^s  premier  ferjeant,  and  Mr.  Attorney  ge-  common  hw;   ' 
peral}  that  it  was  amendable  by  the  reward  upon  the  roll,  Nor  incriminal 
ivhich  is  inftantery  ideo  praeceptum  ejl^  Wf.  and  which  ^•^c*^'*^'*^ 
derk  ought  to  have  purfued.     And  after  very  folemn  and^u^^^*"^ 
long  arguments  on  both  fides^  the  couf  t  this  daty  argued  the  The  14th  Ed.  ]• 
Uk Seriatim.  c.  6,  does  not 

s      ''     ,     .    '  extend  to  anjr 

piminal  cafe.    Nor  dptt  the  8th  H.  6.  c  12, 

G«tftf  juftice  held  firft,  that  it  was  amendable  at  common  Whatever  a- 
law,   upon  the  authorities  following.     2  Bulft.  35.  a  cafe  mendinent 
cited  by  Tetuerttm,   in  the  cafe  of  Odington  virf.  Darby^  Sldeatwm- 
wfaere  two  men  were  indided  at  the  affizes  for  felony,  and  monlawina 
found  guilty,  and  the  iodidment  was  la  the  Cngular  hum-^^^IJcafcmajrbt 
her.    And  Telverton  doubting  whether  it  were  good  or  no,  m|nja*oii.*^*' 
"Reprieved  the  men,  and  piit  the  cafe  to  nine  of  the  judges 
It  the*  table,    who  all    agreed,'  that  the    indi£hnent  was 
amendable,  and  accordfngly  it  was  amended,  and  the  men 
were  hanged.     Raymond  440.     EngUfield  and  Sm'ith*s  cafe. 
There  445.  the  book  fays,  the  fecond  exception  was,  that 
'the  indi£hnent  fets  forth  a  certificate  fi-cm  the  commiffion- 
ers  under  their  bands,  but  not  under  their  feals  as  the  Hz^ 
tute  requires ;    but  the  court  refolved,  that  in  regard  the 
certificate  found  in  haec  verba  in  the  verdid  appears  to  be 
ttnder  their  feals,  it  fliall  be  amended,  and  il  was  amende^. 

\  Sid.  243.    Rfx  V.  Pcrcivall  it  alios :  an  indictment  for  a; 

*  ^  riot 
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RsczNA  -  riot  in  the  city  of  Canterbury'^  and  ih^  venire  facias  andoAcv 
TociiiN  P'ccefs  ,were  directed  v/V^ro/wiV/i^i/j  di  Canterbury^  where 
there  was  but  one  fheriff,  and  the  return  of  the  procefs  v^as 
by  one  orily  ;  and  the  court  upon  examination  of  the  fheriff 
of  Canterbury  upon  oath,  that  there  was  but  one  fheriff, 
amended  the  procefs ;  and  that  at  common  law^  and  not 
upon  the  flatutes  oi  jeofailes.  He  faid,  that. there  was  but 
o!ie  caie  againfl  this,  and  that  was  the  cafe  of  Theobalds  v. 
Netvtonj  Stiles  307.  where  in  an  action  upon  the  ftatute  of 
inmates,  the  dijlringas  bore  tejie  on  a  Sunday^  and  out  of 
term,  and  upon  a  quefliori  whether  it  were  helped  by  the 
flatute  ofjeofailes^  it  was  refolved  by  Rolle  chief  juflice  to  be 
excepted,  [Note,  Holt  chief  juflice  obferved  upon  this  cafe, 
that  it  was  flrange,  when  the  bar  was  fo  learned  as  it  was  in 
thde  times,  that  no  body  thought  of  the  ftatutes  ojf  amend- 
ments, which  they  muft:  needs  have  done^  if  it  had  not 
beeii  taken  for  granted  by  all  men,  that  the.  flatutes  of 
amendments  had  not  extended  to  criminal  cafes  j  but  they 
went  upon  the  flatutes  of  jeofails.']  And  in  the  cafe  of  7& 
King  V.  Sberington  Talboty  Cro,  Car.  311,  and  in  J^ius  ^20. 
where  in  a  quo  warranto  the  venire  was  mif-awarded,  and 
a  verdi6l  for  the  defendant ;  the  verdid  was  fet  afide,  and 
the  court  held,  that  the  flatutes  of  jeofailes  did  tiot  extend  to 
fuo  warrantos  or  informations  of  intrufion,  becaufe  the  kinr 
is  not  bound  unlefs  he  is  named* 

Secondly,  If  it  had  not  been  for  the  aathority  of  the  cafe 
of  Bradley  v.  Baggs^^  Teh.  204.  2  Cro.  283,  I  fhotild  think 
ir  well  enough,  becaufe  it  is  a  continuance  from  day  to  dayi 
which  no  day  intervening  is  a  perfc6l  continuance.  [The 
Citib  of  Tek\  was  thus :  a  writ  of  appeal  was  fued  out  rcturn- 
iibk  a  diefaK^i  Michaelis  in  1 5  irVj,  which  was  the  fixteenth 
of  OCioher^  and  the  capias  upon  it  bore  teftelYit  twenty-third 
of  OM^ei-j  where  it  ought  to  have  borne  tefle  the  fixteenth 
of  OM*er^  and  was  returnsd)le  ollabis  Hilarii^  which  was  the 
twenty-third  of  January^  and  the  exigent  lipon  this  eafias 
bore  teJle  the  twentv-fourth  of  fanuary-^  where  it  ought  to 
have  borne  tefie  the  (ame  day  of  the  return  of  the  capias^  viz. 
the  twenty-third,  and  the  exigent  was  returnable  adiefanSae. 
ITrinitatis  in  ^uindecim  dies^  .which  is  the  twentieth  of  June 
following:,  and  the  allocatis  comitatibus^  thatifTued  uponit^ 
bore  te/le  the  twenty  firfl  of  7««^,  where  it  ought  to  have  • 
borne  teJie  the  twentieth,  and  for  all  thefe  gaps  in  the  pro- 
cefs the  court  held  the  appeal  to  be  difcontinued,  becaufe 
every  procefs  ought  to  iffiie  inflantly,  and  without  any  nieaa 
time  the  one  before  the  other.]  But  however  that  may  bc^ 
i  hold  it,  if  it  be  ill,  to  be  amendable  at  common  law* 

jpMfj* J  juflice.  Thewordsoftheflatuteof  8//.6.r,  I2.are 

very  general,  **That  the  king'sjudgcs  of  the  courts  and  places 

<<  in 
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••  in  which  any  record,  procefs^  plea,  warrant  of  attorney,  Rr«iNA 
*•  writ,  panel,  or  return,  which  for  the  time  being  fhall  be,  t  ^  ^ 
"  (hall  have  power  to  examine  fuch  records,  procefs,  v/ords, 
•*  pleas,  warrants  of  attorney,  writs,  panels  or  returns,  by 
•*  them  and  their  clerks,  and  to  refprm  and  amen^  in  affirm- 
"  ance  of  the  judgments  of  fuch  records  and  procefk)  all 
"  that  which  to  them  in  their  difcretion  fecmeth  to  be  mif— 
**  prifion  of  the  clerks,  in  fuch  lecords,  procefles,  words, 
**  plea,  warrant  of  attorney,  writ,  panel,  and  return  (ex-  ' 
^  cept  appeals,  indictments  of  treaTony'and  of  felonies,  and 
**  the  outlawries  of  the  fame,  and  the  fubftance  of  the  pro-  ^ 
^  per  nameS)  furnames,  and  additions  left  out  in  original 
**  writs^  and  writs  of  ixigent^  and  other  writs  containing 
**  proclamation) ;  fo  that  by  fuch  mifprifion  of  the  clerk 
*  no  judgment  fliall  be  reverfed,  or  annulled."  Now  the 
words  of  the  ftatute  being  general,  and  the  exception  re- 
ftrained  to  appeals  and  indiAments  of  treafon  and  felonies 
and  outlawries  of  the  fame,  it  is  ftrange  how  this  ftatute 
came  ever  to  receive  fuch  a  reftrained  conft^iCtion,  as  that 
It  fhould  not  extend  to  criminal  cafes,  againft  fuch  plain 
words.  In  my  lord  Fitzwalter's  cafe,  a  Lev,  139.  3  Krh. 
465,  485,  519,  which  was  an  information  in  nature  of  a 
fM  warranto  for  a  fifliery  in  the  river  of  Thama  in  a  place 
extending  into  feven  paciihes,  the  venire  facias  was  out  of 
one  of  the  pariihes  only,  where  it  ought  to  have  been  out 
of  diem  alL     And  there  my  lord  Hale  was  of  opinion,  that  ' 

it  was  helped  by  the  ftatute  of  yV^//rx  of  21  Jac.  i.  c.  12. 
uriiere  after  a  verdift  the  vifne  coming  out  of  more  or  fewer 
places  dian^t  ought  to  be,  is  helped.  See  i  Sid.  66.  i  Keh 
19I9  215.  and  that  though  it  was  in  the  cafe  of  the  king,  it 
being  not  included  in  the  exception,  ^^hich  is  only  of  any- 
writ,  declaration  or  fuit  of  appeal  of  felony,  or  murder;  any 
indidment  or  prefentment  of  felony,  murder  or  treafon,  or 
any  procefs  upon  any  of  them,  or  any  writ,  bill,  action, 
or  information  upon  any  popular  or  penal  ftatute*    And  HaU  * 

fiud,  that  the  exception  was  an  excellent  key  to  explain  the 
ftatuteby^and  a  perfeft  argumentthat  in  cafibw  n&n  exceptis  the 
ftatute  was  to  take  place.  ^  The  reft  of  the  court  were  iijdeed 
of  another  opinion,  upon  the  cafe  of  the  King  and  Shernng- 
Hn  Talbot,  Cro.  Car,  311.  But  however,  I  am  tender  of 
giving  my  opinion  upon  the  ftatute,  but  I  take  it  to  be  well 
as  it  is,  or  if  it  be  not,  yef  it  is  amendable  by  the  common 
law.  To  prove  it  to  be  well  as  it  is,  he  ufed  the  fame  argu- 
ment as  GtrnU*  And  as  to  the  cafe  of  Bradley  v.  BaggSj  be 
fittd,  as  it  was  reported  in  Telv,  there  was  a  gap  of  kvcn 
daysj  which  was  a  gr^t  one,  and  by  Crok^s  report  of  the 
cafe,  the  court  went  upon  that  gap.  And  in  Telv,  there  are 
odier  &uhs.  As  to  making  the  amendment  he  faid,  that 
there  had  been  much  bolder  amendments  made ;  that  this 
>W8  only  an  error  in  procefs,  and  was  a  mere  miftake  of  the 
clerk.    TW  befides  tho(e  cafes  of  amendments  at  common 

law 
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fine  r^tff  that 
this  ^  as  a  day 
I>efore  th«  day 
of  A^  of  the 

dtflr'mggt. 
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law  in  criminal  cafes  cited  by  Mr:  Juftice  GouU^  diere  was 
Plummet  cafe^  Palm.  480.  the  defendant  was  outlawed  upon 
an  i^didment  of  murder,  and  the  exa£ius  was  ad  cdmitation 
without  faying  meum^  and  the  attorney  general  prayed  a  ccr-* 
tiorari  to  the  coroners,  to  certify  where  the  defendant  ws9. 
exa^usy  to  the  end  that  upon  the  return  thereof  they  might 
amend  the  return  of  the  exlgenty  according  to  the  precedent 
cited  in  the  time  of  Edward  IV.  where  one  Stanley  was  in- 
didted^  and  it  was  in  fome  places  Sanleyy  and  a  certior/irims 
awarded  accordingly.  I  Sid,  66.  I  Keb.  191,  215.  Rett 
XT.  Reed*  Upon  iflue  joined  in  an  information  of  perjuiy^ 
one  of  the  jurors  returned  upon  the  Venire  facias  was  naihed 
y.  S.and  upon  the  dtftringm  he  was  named  y.  S.jun*  but  he 
was  not  one  of  the  twelve  that  tried  the  caufe,  and  all  the 
judges  agreed  it  to  be  well  as  it  was,  and  fome  of  tfaem  held 
it  was  aided  by  the  ftatutes  ofjeofailesy  informations  at  com- 
mon law  not  being  within  the  exception.  And  7t(;^/2l!nt  de- 
nied that,  but  held  it  to  be  amendable^  upon  8  Hen.  6«  the 
exception  being  only  as  before.  He  cited  alfo  i  RolL  aor. 
n.  36.  Thorp  V.  Fanjhaw :  if  the  award  of  the  ventre  facia$ 
upon  the  roll  be  well,  and  this  writ  of  venire  facias  ill,  yet 
it  (hall  be  amended  by  the  roll ,  the  roll  being  the  ad  of  the 
court,  and  the  warrant  of  the  writ,  and  the  fault  is  only  the 
mifprinon  of  the  clerk :  this  cafe  is  there  i^id  to  be  cited 
^rin.  39  Eliz.  which  cafe  is  reported  in  Cro*  Eiiz.  syi* 
Rogers  V.  Birdy  and  was  alfo  cited  by  him.  Where  upon 
ifTue  joined  in  debt  upon  a  bond,  the  venire  facias  was  re- 
turnable yS^Ma//^^  o^abas  Trinitatisj  and  the  dtyiringasvns 
tefted  the  day  after  cra/linum  Trinitatisy  and  beoaufe  by  the 
award  upon  the  roll  the  venire  facias  was  returnable  cnajiin» 
Trinitatiiy  which  was  well,  and  was  tho  warrant  to  make 
the  venire  faciasy  it  was  the  default  of  the  clerk  to  make  it 
contrary  to  the  roll,  and  it  was  therefore  ordered  to  be 
amended  according  to  the  roll.  He  (aid  that  he  admitted 
that  thefe  cafes  were  only  civil  cafes^  but  that  the  ufe  he 
made  of  them  wds  to  (hew,  that  thefe  variances  were  only 
mifprifions  of  the  clerk,  and  were  therefore  amendable  in 
this  cafe,  for  the  fame  reafon  that  they  were  amendable  in 
thofe. 

Goiild]\x^\zt  in  his  argument  cited  the  cafe  of  Sir  fAn 
Curf&n  et  ux.  2  Cn  529.  an  information  upon  the  itatute  of 
recufancy  for  the  recufancy  of  the  wife,  the  defendants  ap- 
peared, and  the  record  was,  et  praedi£ius  Johannes  Curfon  et 
Magdalenaveniuntyat  praediSla  Magdnlena  dicity  fuodipjanon 
ejl  inde  culpabilisy  et  de  hoc  ponttfefuper  patriamy  etdttomatus 
domini  regis  fimiliter  -,  and  it  was  moved  in  arreft  of  jud^- 
inent  for  the  defendant,  that  this  plea  was  only  die  plea  of 
zfeme  coverty  which  was  void  without  her  hufband  joining 
with  her,  andTconfequently  no  ifTue  was  joined;  but  it  ap- 
pearing to  the  court)  that  the  docket  y^  fu$d  Johanms 

Curfin 
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Gurfin  mites  et  Magdakmt  uxor  ejusy  placitant  Hon  cul  they  I^xcjna 
heli  that  was  the  .warrant  to  tl)C  clerk,  who  ought  upon  t„^„|, 
fhat  to  have  drawn  the  plea  in  both  their  names,  and .  when 
he  omits  the  hufband^s,  it  is  but  the  mifprifion  of  the  clerk^ 
Which  {hall  be  amended,  and  it  was  amended  accordingly^ 
But  otherwife,  if  the  entry  had  been,  that  ihe  baron  and 
fenuhzi  pleaded,  quoalpji  nonfunt  indi  eulpabiles,  becaufe 
tiut  woiild  have  altered  the  ifTue. 

Powell  jui^ice  made  three  queftions.  Firft,  whether 
this /^^  of, the  writ  the  next  day  were  a  difcontifiuancr, 
Secondly, 'if  it  were,  whether  it  was  amendable  bv  the  fta* 
tutc  of  14.  Edw.  3.  c.  6.  or  8  Hen.  6.  c.  12.  Andf,  Third- 
ly, if  it  be  not  amendable  by  thefe  ftatutes,  if  it  be  amend- 
able at  common  law.  ^  As  to  the  firft  he  faid,  it  was  a  dif- 
continuance.  '  All  pcQoefs  muft  be  tefted  the  fame  time  that 
it  is  awarded.  So  is  the  cafe  ot  Bradley  v.  B^aggs^  and  the 
reafon  of  it  is,  that  the  award  of  the  court  only  warrants 
taking  out  of  the  procefs  at  that  time,  that  it  is  awa^^ded^ 
And  if  any  time  intervene,  it  is  a  difcontinuance  in  all  cafes 
at  common  law,  and' confequendy  the  procefs  to  the  jury 
here  is  dif^ontinued,  and' the  di/lringas  is  without  warrant* 
2i  Edw.  4.  ao.  Br.  Contin.  82.  at  the  return  of  the  venirg 
facias  the  defendant  was  eflbined,  and  had  day  by  his  eflbin 
to  Pafcb.  and  it  was  held,  that  the  jury  Could  not  have  an 
idem  diesj  as  you  do  in  cafe^  where  th^re  are  two  defend^ 
ants,  and  one  of  them  is  eflbined  i  but  that  there  muft  be  a 
habeas  corpora  to  the  jury  returnable  at  the  fame  day.  There 
muft  be  a  chain  of  procefs*  The  difiringas  might  as  welf 
be  tefted  the  25,  as  the  24,  for  they  are  both  equally  un- 
tirarranted  by^  the  award  of  the  court,  which  is  the  reafon 
Why  the  tejle  in  the  prefent  cafe  is  wtong* 

As  to  the  fecond,  he  fcid,  the  words  of  the  ftatute  were 
Very  general,  and  might  take  in  criminal  cafes,  and  cafes 
Where  the  queen  was  a  party ;  but  he  could  not  think,  that 
the  judges  in  all  tiknes  could  have  been  fo  miflaken,  as  to 
take  fuch  cafes  to  have  been  out  of  the  ftatutes,  if  the  fta- 
tutes had  extended  to  them ;  as  it  appeared  plainly  they  had 
done,  by  reforting  always  to  the  common  law  for  amend- 
ments. In  tbeie  cafes,  and  not  amending  them  upon  the 
ftatutes.  [The  words  of  the  14  Edw.  3.  are  :  «  it  is  aflented, 
**  that  by  the  mifprifion  of  a  clerk  in  any  places  wherefo- 
^  ever  it  be,  no  grocefs  (hall  be  annulled,  or  discontinued,  x 

**  by  miftaking  in  writing  one  fyllable  or  one  letter  too 
^  much  or  too  little ;  but  as  foon  as  the  thing  >is  perceived 
^  by  the  challenge  of  the  party,  or  in  other  manner,  it 
^  mail  be  haftily  amended  in  due  form,  without  giving 
*  advantage  to  the  party  that  challengeth  the  (ame,  becaufe 
"  of  fuch  miforifion.*']  That  which  he  took  to  be  the  rea-* 
fen,  ivfay  the  itatute  of  Edw.  3.  did  not  extend  to  thcfe  cafes 

was, 
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Regxna  was,  bscaufe  the  amendment  is  to  be  made  upon  the  chal- 

TcGHii*  l«nge  of  the  party,  that  there  it  is  a  miftake,  and  without 

giving  advantage  to  the  party  that  challenges  the  miftake. 

The  queen  i»  And  die  queen  is  never  named  in  an  aft  of  parliament  by 

ftcvcraMnprc-  the  name  of  party.     Now  this  aft  extends  only  to  pro- 

flat«e^  by  tiie  ^^^*  ^^^  of  Court,  but  the  court  by  this  ftatute  had  no  power 

/         cu  "^^y^x^  ^^  amend  any  raiftakes  in  entries  upon  and  roll;  and  thcrc- 

^^^  ^^^^  ^^  g  ^^   ^^  ^^   j^^  ^^  ^^^^  ^^  enlarge  the  judges 

^^^  power  of  amendments  that  it  (hould  extend  to  other  things 

befides  procefs,  but  it  was  not  intended  to  be  extended  to 

other  forts  of  cafes.     And  the  8  Htn.  6.  Challbe  expounded 

by  the  words,  challenge  of  the  party,  in  the  14  Ednu.  y 

and  the  exception  was  only  put  in  in  majorem  cautelam.    As 

for  the  ftatutes  of  jeofaileS'i  the  firft,  which  is  32  Hen.  ?. 

c,  30.  is  tied  up  by  the  recital  all  through,  and  the  body  of 

the  aft,  to  the  party  demandant  and  plaintiff^  2^  the  party 

tenant  and  defendant;  and  though  there  is  no  exception  in 

this  aft,  yet  it  was  made  a  great  queftion,  if  this  aft  ex« 

tended  to  the  vouchee,  where  he  entered  into  the  warranty, 

and  become  tenant,  ajid  a  verdi^^  pafled  for  bimy  the  judges 

adhered  fo  nicely  to  the  very  words  of  the  ftatute.    In  all 

the  fubfequent  ftatutes  of  jiofaiUs  there  are  exceptions,  whieh 

extend  to  except  thefe  cafes,  though,  iF  there  were  none, 

they  ought  all  to  be  expounded  upon  the  foot  of  this  (irft 

ftatute.  Hale  chief  jufttce  feemed  indeed  in  my  lord  FitzwaU 

ter*s  cafe  to  think,  that  \tvfZ&  within  the  f^TXnts&df  jeafailtSj 

Tcftcof  an  ori-  but  there  was  never  any  judgment  given  upon  the  foot  of 

ginal  not  amend-  thofe  ftatutes^    But  fuppofing  it  were  a  civil  cafe,  it  maybe 

Th**'  ft^^f  **  ^  queftion,  whether  this  fault  in  the  tt/ie  of  the  writ  would 

wrhof;^rfe  was  ^^  amendable  or  no.     Now  the  tefte  of  an  original  writ  is 

duodtcno  for      not  amendable.     And  fo  it  was  refol'ved  by  the  boufe  of 

duodtcimo,  and  lords,  with  the  concurrent  opinion  of  all  the  judges,  upon 

buuh^^k'il'  confiderationof  Gtf^/s  cafe,  5  Co.  45.  b.  In  thec^fc  of  my 

bitcd.  lord  Jeffreys^  [and  a  judgment  given  in  Waki  upon  the  au- 

Note,  Thiiwas  thority  of  that  cafe  was  reverfed.     And  upon  thatoccafion 

judges  i^nt!^^^^  *^  reward  of  that  cafe  was  fearched  for,  and  found  not  to 

of  Harvey  V.       warrant  tlie  report.     And  Holt  chief  jnftice  faid,  that  the 

Broad  this  term,  record  of  the  cafe  is  in  Co.  Inir.  tit.  Err.  p.  9,  250.  and  the 

"^ofGaT's  j"<lgnf^^'^^<^f  ^*^c  court  is  contrary  to  the  report,  for  the  writ 

Sfe,*^Salk.  616.  was  not  amended,  but  the  fine  was  reverfed.     And  as  I  have 

The  tefte  of  a     heard  7«;/^»  juftice  fay,  the  eftate  Js  enjoyed  under  that 

^"'^ftTthere  j^^"^^"^  ^v^**  ^^^ce.]     But  fome  think  that  a  judicial  writ 

mnandVutof'  differs,  and  that  the  tefte  of  that  is  amendable  by  the  roll. 

term,  and  the     This  matter  was  made  a  queftion  in  the  cafe  of  Carevj  v. 

i««*5^"*^^     Merler^  Cro.  Elix.  820.  where  in  error  of  a  judgment  m 

n9.  n.  62.  *^  ^^^^»  ^^^  venire  facias  appeared  to  be  tefted  after  the  judg- 

Afbirefaciatin  ment,  and  the  court  held,  that  this,  though  certified  to  be 

C.  B.  was  tefted  fo^  could  not  be  taken  to  be  the  venire  faeias  in  this  aftion, 

and^theV^iK-     ^"^  *^^  ^^^  would  intend  the  caufe  was  tried  without  any, 

mcptwasreverf.  which  was  helped  by  the  ftatutes  of  jeofaiUs.     But  as  to 

ed,  Dier  168.      amending  it^  they  took  this  difference,  that  the  return  of  a 
n.17.  ^j 
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writ  might  be  amended,  becaufe  that  is  warranted  fey  the     Rkoima 

award  upon  the  roll,  and  therefore  being  made  different     tuchih* 

from  that,  might  be  amended.     But  the  ufie  of  a  writ  can 

never  be  amended^  becaufe  the  rotl  ma|ces  no  mention  of 

tbt  .BttthefaidY  it  was  the  nefcience  of  the  clerk  toinake 

&  ujle  d^  another  day  than  the  award  of  the  qourt  was,  fpr 

he  ought  to  know^  that  the  writ  (hould  be  tefied,  when  the 

court  awards  it.     The  latter  books  have  goUe  contrary  to 

this  cafe  in  Cr$key  where  the  writ  hais  been  an  ill  writ)  a$ 

if  tt  were  tefted  out  of  term ;  but  this  was  a  gbod  writ,  and 

therefore  it  fhould  feem,  that  it  were  not  amendable,     fiut 

in  7>fc.  64.  Nevill  v.  Baia^  the  ventre  facias  was  returnabfe 

15  Hil  and  was  tefted  the  12th  of  February^  which  Was  afr  ?['^'!^»i^*^i^ 

ter  the  return,  and  it  was  amended  and  .made  to  iffae  before  ^^^  ««»»*' 

the  return,  becaufe  it  was  but  the  defatilt  of  the  elerk.    And 

a  precedent  was  flsewri,  where  a  Denire  facias,  tefted  out  of 

tenn  was  amended  and  made  to  bear  tejh  in  term ;  and  in ' 

the  principal  cafe,  the  diftringds  was  tefted  the  lath  dlFihru^ 

CTj^  and  amended,  and  madr  to  s^ee  with  a  return  of  the 

venire  facias^  becaufe  but  the  mifpridon  of  the  clerk.     And 

the  caie  of  Lee  v.  Bacm  Teh.  64,  69.  in  trefpafs  in  the  county 

of  Saltf^  and  not  guilty  pleaded  j  thfe  venire  facias  was  vice^ 

nmiti^  omitting  oalopj  and  yet  die  fheriff  of  Salop .  returned 

the  jury;   and  it  was  amended)  becaufe  it  was  the  fault  of 

the  clerk.     He  concluded,  that  if  it  had  been  a  civil  cafe^ 

he  (hould  have  thought    it  amendable  upon   the  ftatute 

of  Hen.  6.  becanfe  it  was  but  the  miftake  of  the  clerk,  an^  . 

appeared  to  them  to  be  fo  upon  the  examination  they  had 

taken  of  the  matter. 

As  to  the  third  pokit  he  faid,  that  he  adbiitted  that  there 
were  amendments  at  common  law.  But  the  inftance^  of 
what  was  done  with  relation  to  records  in  the  fame  term^ 
would  conclude  nothings  becaufe  it  is  not  a  record,  though 
Ae  entry  be  made,  till  after  the  term,  but  is  during  all  the 
term  in  the  brcafts  of  the  judges.  And  that  faying  of  m^ 
lord  Cokiy  8  Co.  157.  a.  that  at  common  law  mifprifion  of 
the  clerks  in  another  term  in  procefs  was  not  amendable  by 
the  court,  for  in  another  term  the  roll  is  the  record ; 
muft  be  underftood  of  the  award  of  the  procefe  by  the  court 
upon  the  rolL  J*or  the  mifprifion  of  the  clerk  ih  making 
out  a  writ  with  a  wrong  te/te  is  not  in  the  breaft  of  the  cdurt, 
and  therefore  that  faying  muft  be  reftrained  to  the  award  ot  ^  Heft.  6*  jt. 
the  procefs  upon  the  roll.  For  procefs  is  nevef  any  other- 
wife  in  the  breaft  of  the  court,  than  as  they  award  it  j  and 
therefore  there  will  be  rio  difference  as  to  this  amendment, 
whethfer  it  fee  done  in  the  fame  term,  or-  in  another.  There 
is  no  cafe  of  amendments  at  common  law,  where  it  has 
been  extended  fo  far  as  to  amend  procefs,  but  only  the  aAs 
of  die  court  in  entring  continuances.  There  have  been 
amendments  made  in  criminal  cafes  as  at  common  law,  but 
never  any  that  were  founded  upon  the  Astute  of  ilen,  6.  But 

VquIL  Y  lean. 
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RrbiNA  I  ^nnot  come  up  to  thefc  cafes :  as  Harrises  cafe,  i 
Trc'  IK-  ^^^'  5^^'  [The  cafe  there  was,  a  record  of  an  indiflment 
of  nufance  was  removed  into  the  king's  bench  by  certiorariy 
and  in  the  joining  the  iffue  thefe  words,  etRicardus  IVarerqul 
pro  domino  regefequitttrfimiUury  -j  c,  were  left  out;  and  it  being 
moved  in  court  that  there  was  no  iffue  joined  \  die  court, 
in  regard  it  was  but  a  matter  of  courfe,  and  the  omiffioncf 
it  was  but  the  default  of  the  clerk,  ordered  it  to  be  amendedy 
and  it  was  fo  done^  and  thofe  words  infcrted,  though  it 
Was  divers  years  before,  and  in  the  time  of  another  clerk  of 
the  peace,  yet  the  prefent  clerk  of  the  peace  was  ordered  to 
amend  it.J  The  reafon  of  that  was,  becaufe  it  was  looked 
opon  to  be  a  thing  of  courfe*  But  I  cannot  come  up  toit^ 
That  is  not  this  cafe*  I  cannot  c6me  up  to  that  cafe  in 
f  aimer  neither,  and  there  are  multitudes  of  cafes  contrary 
to  it,  where  outlawries  have  been  reverfed  for  that  excep- 
tion. That  cafe  cited  by  Telverton  does  not  appear  certainly, 
what  the  miftake  was,  and  the  fmgular  number  for.  the 
plural  might  be  very  materiaL  '  As  to  the  amendment  in 
Sir  John  CxcrforC^  cafe,  that  might  be,  becaufe  it  was  but  a 
mere  miftake  in  the  entry,  and  there  was  a  docket  to  war- 
rant the  amendment.  As  to  the  cafe  in  Kehle^  there  ihcy 
thought  it  was  well,  becaufe  that  juryman  was  not  one  of 
them  that  tried  the  caufe ;  and  they  thought  it  was  the  fame 
man,  and  thaty«;f/(?r  was  only  a  farther  afcertaining  of  him;- 
and  I  do  not  find  that  it  was  amended.  I  think  criminal 
cafes  may  be  amended  as  far  as  civil  cafes  might  by  the 
common  law.  But  then  in  order  to  know  how  far  that  is, 
'YOU  muft  look'  into  the  old  books,  and  fee  what  was  done 
before  the  14  Edw,  3.  and  where  we  cannot  find  any  pre- 
cedent of  an  amendment  to  warrant  it,  we  muft  not  extend 
our  power  of  amending  at  common  law  indefinitely.  And 
this  being' an  error  in  procefs>  I  think  it  is  not  amendable  at 
common  law. 

i/o//chief  juf^ice.  'This  is  an  omiflion  in  a  point  material* 
The  tefte  of  the  diftringas  fliould  have  been  the  23,  and  it  is 
the  24;  the  <!/j/?r/w^^ J  fliould  have  iffued  the  fame  day  the 
ifenire  faciai  was  returnable.  Suppofe  a  man  has  day  in 
court  the  23,  and  no  new  day  is  given  him  till  the  24,  thii 
will  be  a  difcontinuance,  becaufe  he,  having  no  day  given 
him  on  the  23,  is  at  the  expiration  of  the  23  out  of  court, 
and  when  you  give  him  a  day  upon  the  24,  you  give 
it  him  behind  his  back.  The  defendant  indeed  in  this 
cafe  had  a  day  upon  thd  roll,  but  then  the  writ  of  ^r^ 
iringas  is  without  any  warrant  by  the  roll>  being  dif- 
ferent from  that  which  was  avi^rded  by  the  court,  and 
fo  the  diflrlngas  iffued  without  any  authority.  So  there 
is  a  material  variance  between  the  writ  iilued,  and  the 
award  of  the  court,  and  that  will  make  it  a  different 
writ  from  that  which  was  awarded*  This  is  a  good 
writ,  and  the  ftatute  intended  only  to  amend  writs  that 
were  vicieus  by   the   miftake  rf  the  clerk,  in    writing 

a  let^ 
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a  letter  or  fyUable  wrong.  But  if  you  will  amend  this  ItiainA 
dtftringm^  you  muft  make  it,  as  if  itiflued  the  23*!  of  Of-  tociiii* 
tobiTy  when  indeed  it  is  a  vicious  writ,  and  iflued  ill.  If 
tbis  miftake  had  been  in  procefs  in  a  civil  cafe,  it  had  beeni 
aided  after  rerdiift,  and  fo  in  thofe  eafes  fuch  miftakes  may 
be  amended  or  not  at  pleafure,  whi^h  will  anfwer  all  cafes 
of  fuch  amendments  in  aftions  between  party  and  party* 
But  I  woiild  be  glad  to  fee  fuch^  an  amendment  between  the 
ftatute  of  Hen.  6.  and  32  Hen*  8.  Indeed  a  tejie^  that  is 
impoffible,  o^  upon  a  Sunday^  or  out  of.  term,  is  amend- 
able, becaufe  it  is  a  plain  miftake  of  the  clerk.  And  that 
was  the  reafon  of  the  cafe  of  Nevill  v.  Bates :  there  the  tejie 
oi  ^z  venire  facias  was  after  the  return  and  ill,  being  to 
diftrain  jiiFors  not  fummoned.  The  cafe  of  Bradley  v.  Baggt 
proves  that  this  is  a  difcontinuance :  and  it  is  the  conftant 
courfe  to  te/ie  the  fucceeding  writ  the  fame  day  the  former 
writ  was  returnable,  and  it  is  always  fo  done  In  the  common 
pleas,  however  it  may  be  ufed  here,  ©ut  the  clerks  are  not 
agreed  it  feems  about  this  matter,  and  fo  it  feems  to  be  a 
matter  of  (kill.  I  fhould  have  thought  this  miftake  not 
junendable,  if  it  had  been  in  a  civil  a<ftion,  and  therefor^ 
a  fortiori  I  think  it  not  amendable  in  a  criminal  proceeding* 

Aff:er  the  chief  juft ice  and  Powell  had  delivered  their  opi- 
nions, that  this  miftake  was  not  amendable,  Powys  who  had 
delivered  his  opinion  with  great  dubioufnefs,  and  concluded 
it  only,  that  he  rather  thought  it  amendable  than  not  j  -bc- 
eaufe  as  he  faid^  it  (hould  not  go  upon  a  court  divided,  cam^ 
^vcr  to  them,  and  held  it  not  to  be  amendable* 

Note,  I  was  ndt  prefent  at  the  arguments,  expc<fting  It 
Would  have  been  printed,  all  the  proceedings  havingr  been 
taken  for  the  purpofe  in  fhort  hand,  and  was  not  for  the 
fame  reafon  fo  exaft  in  the  taking  the  arguments  of  the 
judges,  which  therefore  may  not  improbably  have  been 
mi^en ;  and  therefore  I  fliall  add  fome  few  Qafes  that 
were  cited  in  this  cafe,  that  are  not  cited  before,  but  without 
any  inference  or  applicatiptu 

1 

For  the  amendment  Cro,  Car.  144,  Sir  Humphry  Tufion 
and  Sir  yohn  Ajhle^s  cafe^  in  2^  quo  warranto agzind  the  cor- 
poration of  Maief/ione^  a  judgment  was  entered  by  difclaim- 
er  by  conTent,  of  all  liberties  virtute  i^el praetextu  literarum 
fdtentium  gerentium  datum ij  yae,  Reg.  butthewofdsj'/rr/i- 
tiwn  datum  17  yac.  Reg.  being  in  the  margin  of  the  paper 
book,  and  a  ftroke  made  crofs  them,  the  clerk  in  ingrofling 
dkejudgment  had  omitted  them*.  And  now  it  was  mov^d, 
that  they  might  be  inferted,  having  been  omitted  by  the 
mere  negligence  of  the  clerk.  And  though^  it  was  oppofed, 
Wcamfe  none  pf   the  fbatutes  of  amendments  extend  to 

Y  Z  caf«6 
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KsciiTA  eaies  whei^  the  king  is  party,  and  the  amendment  will  altar 
'^ocjRiK.  ^  record  in  fubftancc,  and  fuch  an  amendment  cannot  be 
made  in  another  term,  much  lefs  in  another  year ;  yet  k 
appearing  to  the  court  to  have  been  the  intent  of  the  par- 
ties, to  have  tbofe  words  in,  and  Mr#  Attorney  certifying, 
that  they  were  inferted  in  the  paper  book  by  his  own  hand, 
according  to  their  intent^  and  it  not  appearing,  when  or  to 
what  intent  that  ilroke  was  made  crofs  them ;  it  was  held 
by  all  the  judges  to  be  amendable  by  the  Courfe  of  the  com- 
non  lawt  andas  well  in  another  terms  as  in  dre  fame  term, 
and  as  well  in  the  cafe  of  the  king  as  of  a  common  perfon ; 
ft  being  a  mere  mi^rifion  of  the  clerk* 

ikdLi^^At*  Againft  the  ametidment  34  HfH.  6.  20.  upon  an  ifliie 
joinra  in  an  a^on  of  debt,  upon  the  vinire  facias  24  jarors 
were  returned,  and  upon  ^e  hahias  corpora^  and  all  thepro- 
cefs  after,  only  2J.  And  for  this  all  the  procefs  after  the 
htAias  corpora  was  held  voidy  and  that  it  could  not  be  amend- 
edf  and  a  new  habeas  corp^a  was  granted,  a  Roll.  3.  11. 
Upon  an  ifilie  joined-in  an  a&ion  ofdebt,  the  diftringas  was 
twaxAtA  xtf&n  the  roll  returnable  in  ins  Pafch.  but  the  writ 
was  made  out  retnmaMe  quifuUna  PafeL  and  a  trial  was  had 
en  that  day,  and  judgment  ftu-  die  plaintiff;  and  reverfed^ 
becaufe  the  writ  was  not  warranted  Dy  the  award  upon  the 
roll ;  and  though  the  docket  was,  that  the  dijiringas  fhould 
be  returnable  quifuUna  Pafch.  and  that  the  parties  fhould 
have  that  day,  yet  they  would  not  amend  the  award,  the 
roll  being  the  zBt  of  the  court  in  another  term.  ^  Dicriih 
jt^error  to  reverie  an  outlawry,  the  writ  of  exigent  was 
ati^arded  irpon  the  roH  returnable  oSlab.  Mich,  and  the  writ  of 
exigent  was  made  returnable  menfe  ATtch.  and  adquintum 
comitatum  tentum  inter  ot^abas  et  menfem  the  party  was  oudaw- 
ed ;  and  erroneous,  becauie  the  wrrt  ought  to  be  warranted 
by  the  roll.  Teh,  60.  Briggs  v.  TT)omMon :  an  information 
trpon  the  ftatute  of  21  Hen.  S.  againft  a  fpiritual  man  for 
taking  land  to  farm,  upon  iffue  joined  the  venire  facias  was 
^warded  upon  the  roll  returnable  coram  nobis  ubicunque^  ^c, 
but'the  writ  of  venire  facias  was  made  returnable  coram  nobis^ 
leaving  Out  the  wor(&  ubicunque^  &c.  not  anfwering  to  the 
r611>  and  utterly  ^incertain,  die  king's  bench  being  remove- 
able  ;  and  for  this  the  judgment  was  arreAed*  8  Co^  I62.  i* 
Blackmoris  cafe.  The  flatute  of  Henry  VI#  does  not  ex- 
tend to  appeals,  nor  to  pleas  of  the  crown^  or  to  any  pro- 
ceedings upon  them,  for  they  are  excepted^  nor  to  the 
amendment  of  ariy  exigent^  to  caufe  any  one  €o  be  outlawed, 
^a  %  Sid.  7,  12.  An  attorney  gave  tnflrudions  to  his 
clerk,  to  make  a  capias  ad fatisfacun^um  returnable  in  Trinity 
term ;  arif  he  feeing  that  the  lafl  day  of  diat  term  was  the 
iwenty-fifth  of  June^  by  miftake  in  writing  July  for  Juntj 
made  it  returnable  the  twenty-fifth  of  July .'  and  upon  mo- 
tion rcfufed  to  be  amended.     That  the  ftatut«s  of  jiofailes 

dt 
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A&  not  extend  to  this  cafe,  8  Cs.  163.  a.  Blackmdrfs  cafe,    ..Rtcu»A 

when  a  verdi£t  upon  an  iflue  tried  is  given.     So  miiprifions     ^   ^ 

are  not  remedied  by  3^  Hen.  8,     18  Eli%.  or  any  other  fta-        "««^''* 

tutc,  but  remain  yet  not  amendable,  in  appeals  or  pleas  of 

the  crown,  as  indiSments,   i^£.    or  any  proceeding  upon 

them ;  for  they  are  accepted  in  the  aft  8  Hetu  6.  and  the 

ftatute  32  Hen.  8.  and  18  Eli%.  does  not  extend  to  theov. 

I  Fentr.   17,  35.     Peny's  cafe  :    In  an  information  of  for* 

gerv,  the  forging  was  laid  at  S.  and  the  publication  at  Z).   ' 

ancf  upon  iflue  joined  the  venut  was  from  Z).  only,  and  It 

was  held  to  be  a  mif-trial,  and  not  aided  by  the  ftatutes  of 

pofaileSi  neither  within  the  words,  nor  intention  of  them  5 

though  it  was  urged  for  the  king,  that  it  was  an  information 

at  common  law,  and  fo  not  witluQ  the  exception* 

Slater  verf.  May. 

S.  C  bnt  not  fo  full,  Salk.  4%  3  Salk.  2  3.  6  Mod.  304.  3  Dsuiv.  Abr.  3  5 1.  fd.  4. 

AN  adminiftrator  cum  tejlamento  annexoy  durante  abfentia  If  an  adminlfliv 
of  an  executor,    brought  an  action:   and  upon  de- *®*'^"**"^«»'»- 
murrer  to  the  declaration  Mr.  Broderick  took  exception,  ^^„"^  J^jJI^*^^ 
that  it  was  faid  in  the  declaration  only  that  the  executor  was  aftion,  hemuft 
abfent,  and  not  faid  where,  for  it  might  be  only  from  this  flvew  in  hit  de- 
court,  and  It  ought  to  have  been  averred,  that  the  executor  ^^S*^** 
was  abfent  in  partibus  tranfmarinis.     That  in  all  cafes  of  a  paitij^ti*  \ .         *- 
temporary  adminiftrator,  if  he  will  bring  an  2id;\ovu  he  muft  <ninfiTi»rlar8«    ^ 
aver  that  die  adminiftratiqn  has  continuance.     So  it  is  of  ad-  ^lj^^2 
miniftrator  durante  minori aetate^  he  muft  aver,  that  the  perfon  tiienicittd 
duri  ngwhofe  minority,  y^^  is  under  the  age  pffevent^en*  So 
3Jr^*.  212.  Buckley  V.  Welch  \  if  the  adminiftrator />f»i<^«/#    • 
Uie  brings  an  a£kion,  it  was  agreed  by  the  couft^  that  he 
muft  aver,  that  the  conteft  continued.     And  there  is  no 
audiority  in  the  law  againft  it     As  to  the  cafe  in  4  AAdp 
14.    Hedge  v^  Clare^i  where  in  zfiire  facias  brought  by  air 
adminiftrator  durante  abfentia^  upon  a  jiidgment,  and  upoa 
demurrer  to  th^  fcire  facias  this  exception  is  faidtobavf 
been  taken,  and  tnat  the  court  refolvcd,  that  the  defendant 
ought  to  plead  it ;    upon  fearch  of  the  roll  in  diat  cafe, 
d)ere  is  a  ^U  averment,  that  the  perfon,  during  whofe  ab-* 
fence,  was  in  partilus  tranfmarini^  and  no  ground  fef  fh^ 
Aje^ion. 

The  chief  juftice  zniT^ozuell  faid,  that  the  adminiftration 
durante  abfentia  muft  be  intended  of  an  abfence  out  of  the 
realm,  and  therefore  the  adminiftrator  plaintiff*  in  his  decla- 
ration ought  to  aver,  that  the  executor  is  out  of  the  realm. 
And  the  chief  juftice  faid  that  it  {a)  was  reafonable  there  ^)  Aoc  jUucw. 
fliould  be  fuch  an  adminiftrator,  and  that  this  adminiftra-  34f* 
tion  ftood  upon  the  fame  realoA  as  an  adminiftration  durante 

min$ri 
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SLATtm  nrimri  aefafe  of  an  executor,  viz.  that  there  fliouldbca 
^j^  perfon  to  tr.anagc  the  eftate  of  the  teftator,  till  the  perfon 
appointed  by  him  is  able.  And  he  faid,  upon  the  obfcrva- 
tion  upbn  4.  Mod.  fee  the  inconvenicncies  of  thefc  fcambling 
reports,  they  will  make  us  appear  to  pofterity  for  a  parcdf 
of  blockheads. 

Judgment  was  given  for  the  defenijant. 

Clerk  ve?'f.  Withers. 

5.C.  kutwith  foroelittlcdiffercnje  Salk.  32I.  11  Mod,  3^.  Holt.  303.646. 
more  at  largt,  and  with  i he  arguments  of  counfeL     6  Kio<{.  190. 

The  death  of  a  A  Writ  of  error  of  a  judgment  in  the  common  pleas 
Eu!l^^fi^ri  -^  "P?"  ^  fcire  facias  by  Ckrk  againft  the  defendant, 
facias  after  the  fherifF  of  Middle fex.  The  cafe  appeared  to  be,  that  one 
fci2ureofgcod$  Dives  2,s  admiaiftratrix  of  y.  S.  had  recovered  a  judgment 

fakoflhem*"'     f^'"  ^^^'  ^^^'"^^  ^'^'"^'  ^"^  ^""^"^  °"^  ^  fieri fadas  upon  that 

wui  not  abate    judgment,  directed  to  the  defendant,   flieriiF  of   MiddUfix, 

the  «ecution, or  And  upon   that   writ  thz  defendant  returned,   that  he  had 

^^^nft^wh*^^   feized  goods  to  the  value  of  the  debt,  and  that  they  remain 

thc'execution      >"  ^is  hands  pro  defe^u  emptorum.     Afterwards '  and  before 

was  fued  out  to  the  good^   wei-e   fold.  Dives  died,  and  Ckrk  fued  out  thiis 

a  reftitution.      jcire  facias  to '  the  defendant,  to  (hew  caufc  why  the  |oods 

7   c  amc244.    (hould  nOt  be  reftored  to  him ;    as  fuppofihg  that  now  Dives 

^2itJi^  V/^     ^^  ^^^^»  ^^^^^  ^s  ^'^  I'ody  can  have  the  fruits  of  the  cxccu- 

y  ^jfe^   iqU        ^*^"'     -^"^  "P*^^  demurrer  to  the  writ,  judgment  was  given 

/   /     ^     7^        For  the  defendant  in  the  common  pleas,— 

This  cafe  was  zr^\ti  feriatim  by  all  the  judges;  and  by 
their  unanimous  opinion  judgment  was  affirmed.  Note, 
the  matter 'was  not  debated  in  the  common  pleas. 

When  the  de-         Gould ]u{i\cQ,     I  am  of  opinion,  that  judgment  ought  te 

ieridant's goods   be  affirmed,  for  thcfe  reafons  :  firft,  becaufe  Gfcriisbythis 

arcfwzedona     fcizing  of  his  goods  in  exetution   difcharged  of  the  judg- 

debtis^lfchare-  ment  5  ahd  therefore  where  upon  2i  fieri  facias  the  defendant 

ed.        ,..     .   paid  the  debt  tothelheriffi  this  was  held  to  be  a  good  plea 

to  an  aftl6n  of  debt  upon  the  judgment,  Cro*  Eliz.  208,  390. 

1  Lut.  588.     So  in  2.  fi:ir£  facias  upon  a  judgment  the.Je- 

i^d ant  pleaded,  that  his  goods  were  taken  in  execution  by 

the  flierifF  upon  a^/r/y^/V?j  upon  that  judgment,  ahd  well, 

Cro.  Eliz.  237.     So  in  Vike^s  caje^  Trin.  36  Qir.  2.  5.  R. 

rot.  504.  (fee,. the  cafe  by  the  nairrie  of  Dtie  v.  Mercer^  2 

Sfjow.  29^')  v/here  two  men  were  bound  jointly  and  fcvc^ 

rally, .  ihd-  judgment    and   execution  had  againft  one    of 

them,  and  his  goods  feized,  but  the  flierifF  had  hot  iaris- 

fiedthe  plaintiff,  nor  fold  the  goods:    arid  in  an  acSidii  of 

debt  againft  the  other  obligee,  he  pleaded  this  mattery  and  it 

ivas  held,  it  was  no  plea  tor  him,  becaufe  it  was  riot  &tis- 

fiu^ion  i  but  it  was  hel^,  that  it  would  have  been  a  good 

>  -••     :,    ,       •    '  •  •       plea 
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plea  for  that  defendant,  againft  whom  the  judgipent  and  ex-       Cli«» 
ecution  was  obcained,  if  he  had  been  (ued  again.     Second-    y,    ^ 
ivy  the  fherifF  may  fell  the-goods  by  authority  of  law,  with- 
out a  writ  of  venditioni  exponas^  and  after  his  year  is  expired,  ^  ^^^^^^ 
and  he  is  out  of  his  office.     And  fo  is  2  Cro.  73.     The  cafe  af,pr  ^iell  out  of 
of  Thopcughgood  in  Noy  ^3.  is,  tlut  if  the  plaintiff  dies  after  office  fJl  goods 
^  fieri  facias  awarded,  yet  the  fhcriff  may  levy  the  money,  hcfclzcd  un^.er 
And  if  the  plaintiff  makes  no  executors,  nor  adminiftra-^Jj"^^^^  j^^ 
tion  is  as  yet  committed,  the  money  fhall  be  brought  into  R.  ace,  iBam.' 
court,  and  there  depofited,  until,    {frV.     And  wher«  a /?^r/ 8'- Ace.  iRoll. 
facias  sjocs  to  the  fheriff,  he  cannot  return,  that  the  plain-  fo^vin^^*6^  ^^* 
tiffis^ead,  and  therefore  he  did  not  execute  it,  Cro.Car,^,^  ' 
459.  or  if  he  execute  it,    and  levy   the  money,   and   the 
plaintift  dies  after  that,   and  before  the  return  of  the  writ^ 
the  executor  or  adminiftrator  fhall  have  the  benefit,  and 
fliall  have  the  money,  Cro.  Car,  459.     i  SJd,  29.     Where 
the  executor  fues  an  e/egit  upon  g.  judgment  recovered  hf 
hirafelf,  and  before  the  debt;  is  levied  dies  inteftate,  the  a^ 
roiniftrator  dt  bonis  non  fhall  take  adv^itagc  of  this  execu- 
tion :  otherwife,  if  he  ^ad  died  before  execution  fued  out. 
The  fubftantial  part  of  the  execution  in  this  cafe  is  execut- 
ed in  the  life-time  of  the  executor,  and  there  is  nothing 
wanting  to  co^ppleat  it,  but  the  formal  part     For  as  foon 
as  theiheriff  feises  the  goods  by  virtue  of  the  writ  of  fieri 
facias  J  he  gains  a  fytcm  property  in  them,  and  may  main- 
tain trefpafs  againft  the  defendant,  if  he  takes  them  away. 
So  is  Cro.  Eliz.  635.     So  he  may  maintain  trover  againft  a 
firanger,  that  takes  them  away^     fVilbraham  v.  Sno^e^  2 
Sauml.  ^j.     1  Lev.  2S2.     And  in  that  book  JSlV^w^/ holds, 
that  the  property  is  divefted  out  of  the  owner,  and  yefled  in 
the  party  at  whofe  fuit  the  writ  iffued.     When  the  flieriff 
has  returned,  that  he  has  levied  joo/.  an\a6)!ion  of  debt  lies 
for  the  adminiftrator  de  bonis  non  agamft  the  fheriff.     This 
is  not  like  the  cafe  of  Cleeve  and  f^eerj  Cr^.  Eliz.  450,  457. 
ff\  Jones  385*  where  an  executor  fued  out  an  extendi  facias 
upon  a  ftatute,  and  before  the  inquifition  taken   died,  and 
the  adminiftrator  de  bonis  non  fued  out  a  {iherate^  and  the  ex- 
ecution was  held   to  be  void,  becaufe  by  the  death   of  the 
executor  the  writ  of  extendi  facias  abated ;   for  there  was  a 
farther  aS  to  be  done,  which  is  not  in  this  cafe,  viz.  the 
awarding  a  liberate^  which  is  an  a£^  of  the  court  y  and  till 
that  is  awarded)  the  execution  is  not  compleat. 

Powys]uR\c&  faid  nothing  new,  as  I  obferved,  but  only 
Aat  the  cafe  in  Sid.  29.  was  a  ilroilger  cafe  thati  this. 

Powell  m^Wc.    I  am  of  opinion,   that  this  fcire  facias 
4oe$  not  lie.     The  queflion  is,  what  ihall  become  of  tRe  , 

goods,  whether  Clerk  fhall  have  them  again  ?  He  fuppofes 
that  no  body  has  a  title  to  them  but  him,  becaufe  he  has 
the  general  property.    \  ihall  not  determine  how  it  would 

have 
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Ct  p « IP  have  been>  if  execution  had  not  been  in  <  part  execute<L  As 
WiTMEii*.  "^y  l^*'<>t*^c''  Gai/A/obfervc«,  it  is  a  good  plea  by  the  dcfcnd- 
'  ant,  that  the  {heriff  has  taken  his  goods  in  execution,  ar.d 
ftill  detains  them.  An  execution  is  an  tntire  thing,  and 
that  Ihefiffthat  takes  'the  goods  in  execution,  fhallgoon^ 
and  fell,  though  he  is  out  of  his  p$ce,  and  hot  the  new 
flierifF.  And-To  is  34  Heri.  6,  36k  »•  5.  the  reafonof  which 
bafe  is,  becaufe  if  an  execution '  is  once  begun  before  a  wjnt 
of  enor  allowed,  a  writ  of  error  that  pomes  after  is  noy«- 
pgrjideas  to  the  execution.  For  the  o£cer  in  that  cafe  is 
only  to  go  oji  tp  cbmpleat  it.  This  cafe  differs  from  the 
cafe  of  Geeve  and  Fe*Ty  becaufe  in  that  cafe  there  muft  be  a 
iikerate^  which  mpft  be  awarded  in  the  courts'  and  diaris 
the  feiafon  of  that  cafe ;  becaufe  there  is  ibmediing  fiirdier 
io  be  done,  and  therefore  the  death  ^  of  the  executor  plaintiff 
iibates  the  Hvrit.  But  in  (Iiis  cafe  a  veTidstioni  exponas  is  not 
Awarded  by 'the  court.  But  then  it'  is  obje^d,  what  (hall 
"become  of  the  money,  when  here  is  no  piaintiff  in  pourt  to 
receive  it  ? '  As  to  tnat,  the  money  muft  be  brought  here 
and  fliall  be  kept  in  court,  as  money  recovered  in  the  execu- 
tor's life  time,  till  the  perfon  that  has  title  applies  to  the 
court  for  it,  and  iipon  producing  to  the  court  has  title,  v/z. 
his  letters  of  adminiftration  de  bonh  non^  the  court  will  de- 
liver him  the  rtoney,*  --     .        ; 

Holt  chief  juftice.  '  The  queftion  is,  whether  the  defend- 
ant in  the  adiioh  fliall  have  zfcin  facias  againft  the  iherifi^ 
Or  no  ?  And  I  am  of  opinion,  that  the  judgment  ought  to 
be  afErmed. .     •    ^ 

Upon  a  fieri  '•  Becaufe,  after  fcizure  of  the  goods,  there  is  nothing 

Jiic&i  th«  (Utxjff  to  ^e  done  by  the  (herifF,  but  to  bring  the  Ynoney  into  court, 
inaypay  the-  though  irideed  if  the  fherifF  pay  the  money  to  the  plaintiff, 
S^JSffiT  ;  that  is  well.  Fbr  the  writ  is,  quod  fieri  facias  de  hnis^  C^r, 
r  '  etdenarios  ilhs  habeas  coram  nobis j  &c,  (o  that  when  he  had 

feized  the  goods,  he  has  nothing  to  do  but  to  bring  the  mo- 

ftey  into  court.  And  the  death  of  the  plaintiiFafter  thefeiz- 
•  ihg  of  the  goods,  does  not  hinder  the  fherifF  from  executing 

the  refidue  of  the  writ,  which  is  to  bring  the  money  intd 

court.   >........, 

2.  Though  the.  (herifF.  is  out  of  his  office,  yet  he  is 
bound  to  fell  the  goods.  For  when  he  has  returned,  that 
he  has  feifed  the  goods^  and  that  they  remain  in  his  hands 
fro  defe^u  emptor umy'thmt  is  no  difcharge  to  the  fheriiF,  but 
only  an  excufe  to  t]ie  court.  But  he  muft  tfill  fell  the 
goods  even  without  a  venditioni  exponas^  and  he  Is  compella- 
mr!ns»nuper  hie  to  do  it,  though  he  is  out  of  his  ofHce.  And  for  that 
c  wo  orts.  pyyp^jfg  3  diftringas  nuper  vicecomitem  lies  againft  him,  of 
which  writ  there  are  two  forts.  The  firft  the  old  fort, 
which  is  mentioned  in  the  book  of  34  Hen.  b*  36.  n.  |.  to 
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Atmnnupervuicomititfiiitaqiwl  honaillavniditUni  ixp&nat^       CtiiK 

it  denariis  pravmifntis  tiberiirifaciaipraefaU  nunc  vicecomitijf     yf^HiMUMB 

ut  ifffe  vicecomes  denarhs  ilb}  crn'om  jnfiiciariu  hie  babiripoffk 

tiel  jour^  ad  reddendum  praefaH  qimtnti*  And  if  this  writ  lie% 

it  proves  that  he  has  an  authority  to  fell  the  goods }  or  elfe 

it  woidd  be  unreafonable^  that  the  party  ihpuTci  havefuch  ^ 

writ    For  confiderwhat  is  to  be  done  an  this  writ^  for  the 

(heriiFinuft  return  tifues  aeainft  the  old  fherifTupoo  it»  and 

{0  in  infinitum  I  which  woud  be  ftraige,  to  compel  a  m^ 

to  fell  goodst  chat  has  no  authority.     The  other  fort  is  in^^' 

deed  new.     You  haye  it  in  RaftJ^Intr.  1649  TM.Brtv^  90^ 

and  is  to  diftrain  ^e  q)d  fheriff,  to  (ell  the  goocte,  and  have 

the  money  faimfelf  in  ppjmt  ^  the  return  of  the  writ.'  Then 

fince  the  iherifF  is  compellable  to  fell  the  goods»  what  hin*^ 

(lers  him  from  doing  it,  though  the  plaintiff  is  dead.    The 

fherifF  is  anfwerable  for  the  value  of  die  go9ds  after  he  has 

feized  them,  and  he  is  bound  to  feU  them  at  all  events,  and 

be  is  boifiHl  to  ilie  y^I^e  he  has  returned  them  to  be  of. 

And  chough  the  goods  are  loft  or  refcued  from  bim>  he  is 

boond,  not  to  that  value  they  may  after  appear,  or  be  found 

to  be  of,  but  to  the  value  he  returned  them  to  be  of  ^  that  is 

die  value  he  is  bound  to,  and  an  aAion  of  debt  lies  againft 

Urn  for  diat  value^     Ai>d  that  is  the  cafe  in  Saunders's  Re^ 

ports  (id  part  343.  Mildmay  v.  Smith)  and  by  the  fame  rea* 

fyiR  he  is  compeILi)>le  to  fell  them  according  to  that  value. 

3*  The  p1ainti£F  has  no  farther  remedy  againft  the  defend- 
fnt|  againft  whom  he  recovered  his  judgment,  but  muft  go 
on  aninft  the  fheriff.  For  the  defendant  having  loft  hi$ 
goo£,  may  plead,  levied  \iy  Seri  faciasy  in  bar  1  to  an  a6lion 
pf  debt  or  ff  ire  facias  upon  the  judgment.  And  to  this  pur- 
pofe  is  the  cafe  df  Atkinfon  and  Atkinfinj  Cro.  Eiiz,  29^* 
wherein  z  fci^e  facias  on  a  judgment  m  detinue,  the  defen- 
dant pleaded^  tl)at  upon  a  ^'{/^m^tfx  Mpon  that  judgment  to 
the  (heriff,  h^  delivered  the  gQods  to  the  (heniF ;  and  that 
was  held  to  be  a  good  plea.  And  the  feizing  the  goods  upon 
the  £/iringas  is  the  Isune  thing  in  0)at  a^ion,  as  levying  the 
Qioney  upon  2.  fieri  facias  in  other  cafes.  And  as  my  bro- 
thers lay,  it  has  been  held  to  be  a  good  plea,  that  ^e  defender  . 
ant's  goajs  were  fei^  upofi  zfiirifadai^ " 

4.  This  fcafe^difiers  fr^m  the  pafe  of  Qeeve  v.  Vtef.  The 
judges  held  thef  e^  th^t  the  extent  was  void,  becaufe  the  writ 
was  abated.  But  why  ?  Bepaufe  no  right  was  vefted  by  th^ 
extent.  For  the  purport  of  that  writ  is  to  extend  and  fcize 
into  the  ktng^s  hands,  that  he  may  deliver  to  the  plaintiffs 
which  is  tii  be  done  upon  die  award  of  the  liberate^  which 
could  not  be  awarded  in  that  cafe,  becaufe  the  executor,  who 
wa  plaintiiF,  was  dead;  any  more  than  where  an  executor 
i^ei  z  fcire  facias  upon  a  judgment,  and  has  a  judgment, 
fir«/  bakeat  executiemih  ana  |faq;i  dies,  t^e  [a)  admiiiulrator  {a)  acc  tote 
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.  Clerk  de  hdfti 5  non  CTinnot  fue  execution.  But  here  is  no  neceffity 
>^iTHi«t  to  have  any  thing  more  done,  or  any  ad  of  the  court,  to 
enable  the  pierifF  to  fell  the  goods  j  but  in  that  cafe  the 
plaintiff  could  not  enter  without  a  liberate.  And  this  dif- 
ference feems  to  be  intimated,  though  not  fo  clcarlf,  in  ri»c 
cafe  cited  out  of  j  Sid,  519.  Here  the  fliefiff  is  become  re- 
fponfible  to  the  executor  for  the  value  he  has  returned  the 
goods  at,  and  he  is  chargeable  to  the  executor  in  the  right 
of  the  teftaror.  And  when  that  right  is  come  to  the  admi- 
niftrator  de  bonis  non^  the  fherifFfliall  bring  the  money  into 
court,  and  upon  the  adminiftrator  de  bmis  nofi  coming  in  and 
fhewing  his  letters  of  adminiftration,  he  (hall  take  it  out. 
Here  is  no  fiirther  aft  to  be  done  to  impower  the  fheriflF;  for 
though  the  return  of  the  refidue  in  cuftodia  pro  dtfe^u  empto^ 
rum  is  a  gpod  excufe,  fo  as  the  iheriff'  ihall  not  be  amerced, 
though  he  has  not  brought  the  money'  into  court ;  yet  he 
muft  fell  the  goods  in  convenient  time  :  for  if  a  dijiringas  is 
taken  out,  he  muft  fell  the  goods  before  the  return  of  th^ 
ytnx^  orelfc  he  forfeits  iffues, 

^'.Ra!i4v  Armitt  verf.  Breame. 

An  award  which 

direfts  the  per-  TAEBT  upon  a  bond  conditioned  to  perform  the  award 
^a wl^hn""^  ^  Jl-/  of  John  OlUyy  l^c.  of  and  concerning  all'  fuits,  Vc. 
limittfd  time  a  "^^  depending  between  the  faid  Charles  Breame  and  Tbeopbi" 
datu  arbitr.i,  is  Ins  jir?nitty  for  or  by  reafon  or  means  or  on  the  account  of 
goodjtho'itfs  any  ercclion,  edifices,  piles  of  wood,  pipes,  water-courfes, 
6°Mcx"tt44.  '  hdconics  back-doors,  ways  and  paflages,  or  other  aft, 
5alk.  7*6.  H  .ir  matter,  cauCe  or  thing  whatfoevcr,  by  the  faid  parties,  or 
ai2.  Scmb.  ate.  either  of  them,  in  or  to  the  detriment,  damage,  annoy- 
335°  D.  ace  "^*^  ance  and  impediment,  or  by  infringing  on  the  right  of  the 
sBuiftr.  12.  one  or  the  other  of  them  refpeftively,  erefted,  placed,  built. 
An  award  csmiTJitted,  done  or  fufFered  in,  upon  or  about  all  and  every 

which  dirc^s  ^^  any  the  mcfluages  or  tenements  and  wharfs,  with  their 
the  removal  of  a  appurtenances,  fituate  and  being  within  the  precinft  of  the 
th^oMtd^ois  n^t'^  hofpltal  of  Brid^weU^  London^  which  they  and  each  of  them 
dctrrmioe'who  fcfpcSively  claim,  hold  and  enjoy  by,  from  and  under  the 
fliaii  remove  it,  mayor,  commonalty  and  citizens  of  the  city  of  London^  go- 
tht  knd""  ^^^  vernors  of  the  faid  hofpital,  or  any  of  them, '  by  virtue  of  any 
which"it  iTercft-  '^^^^  ^^  aiSgnment  of  leafe,  or  other  power  whatfoever:  and 
ed  belongs  tc  do  and  fliitll  produce  and  fbew  to  the  faid  arbitrators,  or  fuch 
either  of  the  of  them  as  (ball  require  the  fame,  the  leafe,  affignmentof 
6^Mod.  alJ  leafe,  or  other  power,  whereby  the  faid  defendant  holds  his 
Salk.  76.    '      part  of  the  premifes,  or  a  true  '  copy  thereof,  to  be  perulcd 

Under  a  fubmif' 

fion  of  difputcs  on  account  of  certain  nuifance  to  a  particnhr  hottfe,^ho*  the  award  m^ntionaihe 
houfe  without  particularizing  it,  yet  if  it  imports  to  be  made  upon  the  prrmifes  fubmltted,  the 
houfe  mentioned  in  the  award  (hall  he  taken  to  be  the  houfe  mentioned  in  the  rsbmifiion.  S.  C. 
6  Mod.  244.  An  award  whic))  dire^s  that  one  party  Hiall  poll  down  his  balcony,  if  the  other  de- 
fires  it,  is  fufficiently  beneficial  t«  him  who  has  the  ele^ion  to  prevent  him  from  objecting  that  ic 
wants  mutuality.  Under  a  fubmiflion  of  paft  differences  arbitrators  cannot  prefcribe  rules  for  the 
i(uturc  condudl  of  the  parties.  Under  a  condition  to  produce  a  leafe  whereby  the  party  holds  an 
€ilate,  he  nead  not  in  aTcrringperfermance  fet  out  thekafe.  S.  C,  Salle.  49ft.  H^t  lis* 
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hy  the  raid  arbitrators,  as  they  (hall  think  fit,  ifc.     The      A«mitt 
defendant  pleads,  that  before  the  time  limited  by  the  arbi-      «    '" 
tntors  to  make  their  award  in,  fcilicet^Meljour^  ipfe  produxtt  ' 

it  oJlendAat  to  the  arbitrators  at  theFr  i:equtft  dm:Jlione?n  et 
pteftatem^  per  t^am  idem  the  defendant  tenuit  ejus  partem 
praemijforum^  fcilicet-^  orpnes  evidentias  fuas^  et  totum  titulum 
Juum  adindeper  eos  perutend,  prout  aptum  putabant  j  and  the 
arbitrators  made  no  award.  The  plaintiff  replies  and  fets 
out  an  award,  which  replication^  as  far  as  concerns  the 
objedions  taken  and  debated,  was  this :  That  the  arbitra- 
tor the  9th  of  O^oher  1702,  did  make  their  award  in 
writing  de  etfuper  prafmijfis  in  conditionepraedidajuperiusfpfi^ 
e^atisj  and  thereby  did  award,  that  the  fcafFolds  and  ceals 
0?  the  South  part  of  thehoufe  of  the  plaintilFQiould  be  taken 
down  within  58  days,  a  dafu  firipti  arSitru\  faff,  and  no 
more  fcafitjds  ihould  be  ercfted,  or  built,  nor  deals  piled, 
between  the  river  ThameSy  and  the  aforefaid  houfc  pf  the 
plaintiff,  witbin  the  breadth  of  the  then  lights  of  the  faid 
houfe,  yet  the  ground  to  be  ufed  for  any  goods  as  a  lyharf 
by  the  defendants,  fo  that  the  windows  of  the  South  part  ojF 
the  faid  houfe  of  the  plaintiff  fliould  not  be  darkened  or 
obftnided  •  and  the  arbitrators  did  further  award,  that  the 
balcony  of  the  South  part  of  the  houfe  of  the  plaintiff  (hould 
be  taken  down,  if  the  defendant  fliould  defire  it,  within 
three  months  next  after  the  execution  of  ^e  aforelaid  award : 
and  the  arbitrators  did  further  award,  that  the  drain  and 
water-pipe  which  tunc  venerunt  fuhter  wharf  am  praediSfam  of 
the  defendant  ad  Aujiralem  partem  praedi^ae  domus  praediSfi 
the  plaintiff,  fliould  remain  as  the  fame  then  were,  and  that 
the  defendant  licentiam  daref  ad  tempus  conveniens  pro  emenda^ 
tioneetreparationeinde  fi  occajioforet:  and  farther,  that  the 
wall  of  the  Wejl  fide  of  the  plamtiff's  houfe  is  a  party-wall, 
andthatif  the  defendant  fliall  at  anv  time  hereafter  build  againft 
it,  he  fliould  pay  fo  much  of  the  cnarges,  and  half  the  charges 
of  a  party-gutter  j  and  that  the  water  fliould  be  brought 
down  from  thence  fuper  diSfam  wharf  am  praediSfi  the  defend- 
ant, l^c.  And  although  the  plaintiff  has  always  kept  and 
performed  all  things  in  the  feid  award,  which  were  of  his 
part,  to  be  kept  and  performed,  and  proiejiando  that  the  de- 
fendant has  not  done  fo  on  his  part  .•  the  plaintiff  infaSio 
diciiyihTX  the  fcaffolds  on  the  South  part  of  the  houfe  of  the 
plaintiff  in  the  writing  of  award  aforefaid  mentioned  at  any 
time  within  58  days  a  aatufcripti  arhitrii  praedi^i  were  not 
taken  down  fecundum  forfnam  et  effeSium  arhitrii  praedi^fi^ 
but  the  defendant  the  fame  fcaffolds  on  the  South  part 
of  the  houfe  of  the  plaintiff  in  the  writing  of  the 
award  aforefaid  mentioned  a  datu  Jcripti  arbitrii  praediSii  by 
the  fpace  of  58  days  et  ultra  ibidem  continuavity  et  hucufquf 
continuare  permijity  contra  formam  et  effe^um  arbitrii praedic^  • 
''>  tt  hoc,  &fc.    To  this  the  defendant  demurred.     And  the 

plaintiff 


1078  Mich.  Term  3  Annae  rcginae* 

A11M.1TT      plaintiiF  joined  In  demurrer.      This  cafe  was  argued*^ 
p    "i^  ^^^      Mr.   Mountague  and  Mr.  Raymond  for  the  defendant;  and 
f  EAM£.      ^^   j^^^   Broderick  and  Mr.  Eyre  fdr  the  plaintiff.     And  d^ 
exceptions  infifted  on  were,  that  the  award  was  uncertain^ 
both  '4S  to  the  time  when  it  fliould  be  performed,    the  fcaf^ 
folds  by  the  award  being  to  be  pulled  down  within  58  days 
from  the  date   of  the  award,    and  it  does  not  appear  any 
nvhere  in  the  plaintiff's  replication,  that  the  award  had  any 
date,  neither  indeed  had  it  any :    and  alfo  the  award  does 
not  appoint  who  fhall  take  the  fcaffolds  down.     And  this  is 
a«  uncertain  as   Salmon's  cafe,  5  Co.  77.*.     CrOf  ££2.432. 
Moor  359.  where  the  award  was  naught,  for  not  appoint* 
ing  in  what  fum   the   perfon  fhovild  be  bound.     And  yet 
Mr.  Raymond  (2AA'i  a  covenant  or  promife  to  enter  into  a 
bond,  that  the  obligee  fhall  enjoy  certain  land  (which  was 
to  have  been  the  condition  in  Salmon^  cafe)  or  for  payment 
of  money  to  the  obligee,  without  mentioning  in  what  fum 
(a)  Acq.  5  Co.   the  bond  fball  be,  is  {a)  good  ;  and   it  fhall  be  underflood 
f 8.  a-  Cro.  EL    according  to  common  intendment ;    and   in  the  one  cafe 
*^  *  fhall  be  to  the  value^  of  the  laqd,  and  in  the  other  double 

the  money  to  be  paid.  But  it  is  otherwife  in  cafes  of 
awards,  which  muft  be  final,  and  where  no  avennent  or 
intendment  can  be  admitted  to  fupply  the  defed  of  certain- 
ty, and  make  it  good,,  as  may  be  done  in  thofe  other  cafes  ; 
and  this  is  the  ftanding  difference.  And  fo  is  5  Co.  78.  a, 
Salmons  cafe.  And  awards  have  been  held  to  be  naught 
for  the  like  uncertainties,  as  the  cafe  of  Maffey  and  Awbrey^ 
I  RolL  Air,  264.  Styles  365.  where  in  an  award  between 
bndlord  and  tenant,  the  arbitrators  awarded'  among  other 
things,  that  the  tenant  fhould  pay  the  landlord  th^  arrears 
of  p^nt  fmce  the  landlord's  purchafe,  and  becaufe  it  was 
uncertain  what  that  was,  and  the  tenant  couU  not  come  to 
the  knowledge  of  it,  but  at  the  curtefy  of  the  landlord  or 
the  vendor,  the  award  was  held  to  be  naught.  So  the  cafe 
\n  2  Cro.  314.  an  award  that  J.  fhall  eive  fecurity  to  B, 
ih)  Ace.  Str.  for  payment  of  16/,  at  two  days,  was  held  to  be  (A)  void  for 
'"^"^  the  uncertainty  what  fecurity  it  fhould  be,  whether  by  bond 

or  otherwife.  And  though  it  is  true,  that  an  award  maybe 
good  in  part,  and  void  in  part,  yet  the  branch  being  affign- 
cd  in  the  non-performance  of  this  part  of  the  award,  if 
this  be  void  he  can  never  have  his  judgment*  Another  ob- 
jedion  was,  that  the  arbitrators  had  made  their  award  of  a 
matter  that  was  not  fubmitted  to  them)  and  fo  had  exceed* 
ed  their  authority*  For  it  did  not  appear  that  the  plaintiff's 
houfe,  fs'f,  were  within  the  precinft  of  the  hofpital  of 
Bridewell  J  London  ^  and  though  the  award  was  pleaaed  to  be 
made  de  et  fuper  praemijfisy  yet  that  would  not  help  it. 
And  to  this  purpofe  the  cafe  in  Dyer  242.  was  cited:  where 
a  fubmiflion  to  an  award  was  for  and  concerning  the  right, 
lis.  of  3.  certain  parcel  of  land  containing  by  eflimation  2cx> 
acres  vox' at a^  Hetftome  Linge^  iSc*  the  arbitrators  awarded,  that 
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InActlrafte  lands  of  the  viH  of  Heljiorne^  the  defendant  Armitt 
ihould  have  the  brakes  there  growing  dudng  his  life,  isV.  Bh,  ami, 
and  in  the  replicatifbn^  fetting  out  the  award,  there  was  an 
avennenty  that  the  parcel  of  land,  where  the  brakes  grew,  is 
-the  laid  parcel  of  land  called  Helfiorne  Linge,  for  the  right, 
&Ct  of  which  the  parties  fubmitted  to  the  award '»  and  the 
award  was  held  to  be  naught,  for  this  among  other  reaibns, 
becauTe  it  was  not  of  the-matter  in  fubmiiHon,  nor  of  any 
generality  that  comprehended  it ;    but  of  another  matter,  , 

And  the  averment  of  the  party  cannot  expound  the  intent 
of  the  arbitrators.  Another  obje£lion  was,  that  the  award 
was  not  mutual,  for  that  every  thing,  that  was  awarded  to 
be  done,  was  for  the  benefit  ot  the  plaintiff,  and  there  was 
nothing  avrarded  to  be  done  for  the  defendant.  There  was 
another  objection  by  Mr.  Mountague^  thzt  the  award  was  un- 
certain, becaufe  it  did  not  appear,  how  many  deals  there 
were,  nor  whofe  they  were ;  and  that  the  arbitrators  had 
exceeded  their  authority,  by  awarding,  that  no  more  fcaf- 
fdds  fhould  be  ereded,  nor  deals  piled,  between  the  river 
Thames  and  the  houfe  of  the  plaintifF,  Wr.  for  the  fu- 
ture} it  beinc  only  paft  differences  upon  occaCon  of  nui-  . 
fences  by  psS  eredions,  which  were  fubmitted  to  them ; 
and  that  what  was  awarded  for  the  defendant's  benefit^  viz* 
that  the  plaintiff's  balcony  fhould  be  taken  down,  ^v:^  not 
awarded  pofitively,  but  conditionally,  if  the  defendant  think 
fit  And  in  another  part  of  the  award,  where  it  was  award- 
ed, that  the  dckindznt permitteretet  toUraret  the  plaintiff  i^^«^ 
here  Uberamviamfrue  tranjstum^  Anglice  a  paflage,  adet  ab-ai 
fUble  and  hay-Iofc,  &r.  it  was  uncertain;  becaufe  it  was 
not  faid>  what  fort  of  a  way,  whether  with  carts  and  car- 
riages, or  on  foot.  To  thefe  objeftions  it  was  anfwcrcd, 
that  if  the  award  had  no  date,  then  the  words  within  58 
days  0  liif u  mufl  be  from  the  delivery,  and  fo  the  time  will 
be  certain  enough.'  For  there  is  an  averment  in  the  repli- 
cation, that  the  award  was  delivered,  one  part  to  each  of 
the  parties,  on  the  9th  of  O^ober  1702.  Betides,  the  award 
is  i^eaded  to  have  been  made  the  fame  day,  and  that  muft  bo 
taken  to  be  the  datc^  and  that  it  bore  date  that  day.     As  to  ^ 

the  uncertainty  of  the  perfon,  who  is  to  take  them  down, 
that  IS  not  a  fu£Scient  uncertainty  to  vitiate  the  award.  And 
as  for  thofe  cafes  cited  by  Mr.  Kaymond^  they  are  uncertain- 
ties in  the  thing  that  is  to  be  done ;  this  is  an  uncertainty 
Cfilyof  the  perfon  that  is  to  do  the  thing,  and  not  of  the 
matter  to  be  done  as  thofe.  But  if  the  uncertainty  would 
vitiate  the  award,  here  is  no  uncertainty;  for  taking  the 
whole  award'  into  condderation^  it  appears  plainly,  that  it 
Was  the  defendant  BreanuH  ground.  And  that  appears  fir fl 
from  that  daufe  of  the  aUrardj  whereby  it  is  awarded,  that 
die  defendant  fhall  ufe  the  eround  between  the  Thames  and 
"the  South  fide  of  the  plaintiff's  houfe,  as  a  v/harf ;  fecondly, 
by  that  olaufrabou;  the  drain  and  water-pipe,  wherein  it  is 

exprefsly 
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houfe  is  the  defef!dant*5  wharf;  and  the  wharf  being  the  de* 
fendant^s,  he  muft  be  taken  to  be  the  pj^rfon  who  did  the  nu- 
fance,  by  ered^ing  the  fcafFolds  and  piling  ap  the  deakipon 
the  whan.  And  then  the  cafe  is  no  more  than  if  a  debtor, 
or  a  creditor,  (hould.fubmit  to  an  award,  and  the  arbitra- 
tors ihould  award,  that  the  debt  fliould  be  releafed^  or  that 
it  fhould  be  paid,  that  would  be  an  exprefs  award  that  ^e 
,  creditor  (hould  releafe  in  the  one  cafe,  and  the  debtor  pay 

in  the  other.     So  here  the  defendant  appearing  to  be  die 
perfon  that  had  done  the  nufance»  the  award,  that  it  (hall 
^  be  taken  down,  is  an  exprefs  award,  that  he  &all  take  it 

down.  Alfo  no  body  elfe  can  do  it,  becaufe  by  coining  on 
the  defendant's  ground  the  pi^tiff  would  be  a  trefpafler. 
As  to  the  obje&ion,  that  it  does  not  appear,  that  the  houfe 
is  within  the  precindls  of  Bridewell  hofp^tal,  the  averment 
that  the  award  was  made  di  et  fuper  praemiffh^  will  help  that 
As  to  the  cafe  in  Diefy  that  was  a  f)lain  variance  appearing 
upon  the  face  of  the  award ;  but  otberwife,  if  there  be  no* 
thing  appearing  Upon  the  award  itfelf,  which  (bews  it  to  be 
k  matter  out  of  the  fubmiffion,  the  court  wilt  take  the  award 
to  be  of  the  matters  in  difference.  BafpoU%  cafe,  8  Co.  97. 
Hoh.  191.  2  ^aund.  184.  zFintr,  242.  As  to  thatob-* 
jc£tion,  that  nothing  is  awarded  for  the  defendant,  there  is 
that,  that  he  fhall  ufe  the  ground  as  a  wharf,  and  that  the 
balcony  fliall  be  taken  down,  if  he  pleafes.  And  the  addi^ 
tion  of  it^  if  the  defendant  pleafes,  makes  no  difierente,  be^ 
caufe  that  is  no  more  than  the  law  fays ;  as  if  an  award  were 
to  pay  mohev,  if  the  other  pleafed  to  receiye  it,  that  would 
be  well;  Then  an  exception  was  taken  to  the  plca^  that 
the  defendant  pleaded  generally,  that  he  prpduxit^  ^c.  to  die 
arbitrators^ l^c  dijm'iffi^mm  tt poteftaUm  per  quas idem thede- 
fendant  ienuii  ejus  partem  praemijforumyfcilicet  omnes  evidenti- 
ai/uas  et  Mum  titulum  fuum  adindty  k^c*  whereas  he  fbould 
have  fet  out  the  leafc  particularly  and  certainly,  that  the  court 
might  havd  adjudged,  whether  it  were  a  good  leaie  or  na 

It  was  replied  on  the  part  of  the  defendant,  that  there 
Could  be  no  difference  between  an  uncertainty  in  the.  thing 
to  be  done,  which  was  admitted  by  the  counfel  for  the  plain^ 
ijffto  be  naught,  and  an  uncertainty  in  the  perfon,  who  was 
to  do  the  thing;  for  the  thing  could  not  do  itfelf'  And  diat 
the  whaif  did  not  appear  to  be  the  iame  wharf,  but  might 
be  another  i  and  as  to  the  fault  in  the  plea,  that  was  now 
out  of  the  cafe,  by  the  plaintiff's  replying  and  affigning  an 
infufficient  breach.  And  it  was  compared  to  Turner*^  cafe, 
%  C^  133*  b.  if  the  defendant  pleads  an  infufficient  bar,  yet  if 
by  the  plaintiff's  replication  it  appears,  that  he  has  no  caufe 
.  Ace. 3         ^  aftion,  the  {a)  plaintiff  fliall  never  have  judgments  ^ 

iM  b* Pakn.^«7.  »  BuWr.94.    Cro.  Jac.  13|.  tii .  Lit. Rep.  172.  Moore464*  iBttlfir.  94* 
isia.n^    Holt  199.    Hanlr.32,    Sty.  JI4.    Arg.  poft.1097.    Vide  poll  1372 
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in  debt  upon  a  bond  to  perform  covenants,  the  defendant  Abmitt 
pleads  an  ill  bar,  and  the  plaintiff  replies,  and  aiTignsa  ^  ^ 
breach,  which  of  his  own  (hewing  appears  to  be  no  breach, 
the  defendant  Iball  have  judgment.  Sp  here  the  plaintiff 
having  afligned  his  breach  in  a  part  of  the  award  which  is 
void,  he  fliall  never  have  judgment,  though  the  plea  were 
admitted  to  be  infufficient,  becaufe  he  has  no  caufe  of 
adion. 

As  to  the  main  objeftion,  which  was  that  it  was  ^ot 
awarded,  who  ihould  remove  the  c^eals  and  icaiFolds,  the 
three  juillces  were  againft  the  chief  juftice.  The  chief 
jufiice  was  of  opinion,  firft,  that  it  did  not  appear  that  the 
wharf  was  the  defendant's  ground ;  all  that  appeared  was, 
that  the  defendant  was  to  ufe  the  ground  as  a  wharf,  which 
did  hy  no  means  imply^  that  he  was  to  have  the  ground^ 
being  but  a  liberty,  but  rather  the  contrary.  And  befides^ 
if  it  had  appeared,  that  would  not  have  been  fufficient,  be- 
caufe it  ought  to  have  been  averred  in  the  replication,  and 
which  was  die  fecond  reafon  the  chief  juftice  gave,  becaufe  >i 

it  did  not  follow^  though  it  were  the  defendant's  ground,  yet 
that  be  was  bound  to  remove  the  deal^,  unlefs  he  had  been 
awarded  to  do  it*  For  the  deals  lying  there  being  a  nui-* 
bnct  to  the  plaintiff,  he  might  lawftiUy  remove  them. 

Powil/ju^ict  held^  that  as  a  plea  in  bar  ihould  be  taken 
to  a  common  intentj  fo  z  fortiori  ihould  an  award,  and  that 
one  part  of  an  award  might  explain  another.  That  it  ap- 
peared here  plainly  upon  this  award,  that  here  were  feveral 
nuifances  done  by  one  rietghbour  upon  his  ground  to  the 
prejudice  of  another}  atid  that  thefe  differences  were  fub-^ 
mittcd  by  them  to  aAitrators,  to  be  determined  in  an  ami- 
cable way.  And  therefore  when  the  arbitrators  come  to 
award,  that  the  nuifance  fhall  be  removed,  it  muft  be  un- 
derftood,  that  it  fhall  be  done  by  him  that  is  owner  of  the 
ground,  and  did  the  nui&nce ;  for  though  any  peribn,  or 
the  plaintiff,  might  remove  the  nuifance,  yet  that  Ihall  ne- 
ver be  intended  to  be  the  defign  of  the  arbitrators,  who 
intended  to  njakc  an  amicable  end  of  this  difference.  And 
he  refembled  this  to  the  cafe  of  9  Edw,  4.  3.  L  where  the  • 
tondition  of  an  obligation  was,  that  the  great  bell  of  Mil- 
den-hall  ihould  be  carried  to  the  houfeof  the  obligee  in  JVl 
at  the  coils  of  the  men  of  M,  and  there  weighed  nnd  melted  , 
down,  in  the  prefence  of  the  men  of  M.  and  the  obligee 
ihould  make  of  it  a  tenor,  tff.  though  it  was  not  faid  who 
ihould'  weigh  the  bell,  yet  it  was  adjudged  that  the  brafier, 
who  was  the  obligee,  ihould  do  it,  becaufe  it  belonged  to 
his  occupation  to  do  it.  So  here  the  owner  of  the  land  is 
the  propercil  perfon  to  remove  the  fcaffolding*  Befides,  if 
a  man  were  bound  in  a  bond,  conditioned  that  fiich  fcaffold^ 
ing  in  his  ground  to  the  nuifance  of  the  obligee*s  houfe  ihould 
lie  t4^en  dovirn  )by  fuch  a  day ;   the  obligor  would  be  bo  und 
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AftMiTT  to  take  it  down.  So  here  in  the  fame  manner,  the  con^-a 
Bft&Aiim.  ^^^  ^  ^^  ^"^  being  for  performance  of  an  award,  and  the 
award  being  that  the  fcaffi>lding  (hall  be  taken  down,  the 
Award  is  parcel  of  the  condition  of  the  bond,  and  will  have 
the  £une  cBhBt  as  if  it  had  been  inferted  in  die  condition. 
iThe  othtfr  jtiftices  were  of  the  fame  o(>inion,  that  it  did  ap- 
pear, that  the  wharf  was  die  defendant's)  and  tfanefiwe  he 
ought  to  take  down  the  (bafibldSf  Uc* 

As  to  the  exdeption  of  the  unc^rtaiiitv  of  the  time  wIka 
the  fcafibldfi  were  to  be  taken  down,  me  court  held,  that 
that  WIS  certain  enough^  for  if  the  award  had  no  date,  die 
time  muft  be  coB^ted  from  the  delivery^  and  that  was  one 
fimfe  of  d0tusi  thev  held  alio,  that  the  award  was  mutaal, 
'  and  that  the  defendant's  plea  was  well  enoi^^  for  he  was 
only  to  {irodtice  fuch  a  leafe  as  he  had.  They  hela  alfo, 
that  the  number  of  deals  was  not  material ;  and  that  die 
awarding9  that  no  mort  deals  fliould  be  ere£faed  for  the 
time  to  come,.  woftUdo  no  harm,  for  it  did  not  bind  the 
inheritance,  but  was  Void  as  to  that.  And  if  any  of  the 
«>ther  exceptions  were  material,  vet  an  award  might  be  good 
in  part  and  void  in  part,  and  me  breadi  being  affigned  in 
a  (Mirt  of  the  award  yAiA  was  good,  the  plaintiff  ought  to 
have judginent.  And^udgment  was  given  for  him  by  three 
judges  againft  the  chief  juftice.  Afterwards  error  was 
brought  on  the  judgment  in  the  exchequer  chamber,  but 
before  argument  me  parties  agreed. 

The  Qjaeca  verf.  Sir  Jacob  Banks* 

i^,l!^h'i*!n^nr^^  defendant  was  indlfted  before  the  juftices  of 
diiiipLt  fmm  .X  P^a^^  *rt  their  feffions,  for  affaulting  CbZJ^^^  cwfi 
the  feOions  intu^  baeulo  in  the  queen^s  palace  trope  regiam  perfonamy  eadem 
^*^^  •**"  dofnind  regtnd  ixiftcnte  in  amciuo  tirea  ardua  ngnu  This  in- 
u^x69miw  di<3nicrit  was  rfemoyed  \ti\o  the  king's  bench  by  certiorari hj 
trial  the  affixes  the  profecutor,  and  the  defendant  pleaded  the  lafl  day  of 
««c«*^*«  thelaft  ternij  and  carried  the  record  down  to  trial,  and  at 
ViU^^^  'theaffizes  the  jSrofeciitor  would  hot  proceed,  and  the de- 
6  Mftd.  145.  fondant  was  acquitted  for .  want  of  profecution.  And  now 
Salk,65i.  this  term  the  profedutor  moved  the  court  for  a  new  trial, 

Smototw  wffl  becaufe  no  nifiprius  with'  zprovifi  can  be  where  the  queen 
l,evoi4^^^uhc  is  fole  party,  i  Keb.  I'g^.  That  a  trial  cannot  be  by  ^rs- 
attorney  general  ^  againft  the  kin^.  And  though  a  cailfe  where  the  king 
*ri^^! c."^  " I^'^y  "**y  ^^  carried  down  to  trial  l^y  either  party  by  con- 
iiMtod.aj/  fcnt,  as  is  I  Keb.  195.  yet  witht>ut  fuch  cohfent,  it  can- 
6  Mod.  145*  not  be  carried  down  till  after  a  default  made  by  die  king,  and 
P*J!^'r^°n  for  "o^  *^  neidier  without  leave  of  the  courtj  of  die  confentof 
afrWaTbu-that  Mr.  Attorney,  and  fo  is  i  Keb.  525.  Of  the  odier  fide  it  was 
the  profecutioii  urged  for  the  defendant,  that  the  courfe  of  the  tourt  was,  in 
on  an  indiftment  ^ 
lor  an  aflault  in 

the  at|een*8  pdace  whlU^  the  queen  wai  fittiDl  m  cduncd  there,  nn|d<  it  11  carried  on  by  the 
cbrc&on  of  the  crown* 

cafe 
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cafe  the  defendant  removed  the  indicSment  hy  certtorariy  he    .   RkginA 
^7&  bound  to  carry  it  down  to  trial  at  the  next  affixes.'  If  the       ^fXviU 
profecutor  removed,  the  deft^ndant  might  c^rry  it  down  to 
trial'  at  the  next  affizes  at  his  ele6i:ion$  that  he  was  not 
bound  by  recognizance  to  do  it,  as  in  cafe  where  he  remov- 
ed the  indi^lment  himfelf,  but  yet  he  had  his  ele<ftion  to  do 
it;  and  that  the  reafon  of  this  was,  becaufe  his .  not  pro^ 
ceeding  below  was  in  nature  of  a  default,  and  fo  within  the 
fame  reafon,  as  where  a  profecutor  flips  an  affizes :  that  an 
indidment  b^-ing  found  upon  the  oaths  of  the  county,  was       « 
a  heavy  charge  upon  a  man,  and  therefore  the  law  indulged 
the  defendant)  that  he  might  have  a  fpeedy  trial,  to  acquit  , 

himfelfof  It.  That  this  could  be  no  inconvenience  to  the 
queen,  becaufe  the  defendant  could  net  have  a  nift  prius  and 
a  tales  without  Mr.  Attorney's  confeht,  who  would  not 
grant  it  unlefs  he  were  ready ;  and  that  in  cafe  it  were  to  be 
tried  at  the  bar,  there  would  ht  time  to  apply  to  .the  court 
for  the  queen  to  put  ofFthe  trial,  in  cafe  (he  were  not  rea« 
dy.  It  was  faid,  they  had  (earched  for  precedents,  and  that 
there  coiild  not  be  any  ancient  ones,  becaufe^  before  the  late 
ftatute  5  fFilL  and  Mar.  c.  11.  it  never  appeared  who 
brought  the  certiorari^  but  fince  that  ftatute  they  had  fome, 
faslthink  four  or  five)  where  the  defendant  hao  carried  it 
down  to  trial  the  firft  affizes,  and  no  exception  had  been 
taken*  That  all  the  pra£^ifers  agreed  that  to  have  been  the 
prafHce,  and  that  upon  their  having  been  fo  informed  by 
them  they  had  carried  the  caufedown  to  triah 

As  to  the  precedents  it  was  faid  for  the  profecutor,  that 
Aey  were  late,  and  all  fince  the  late  aft  of  parliament 
5  W.  and  M.  r.  11,  and  that  it  might  have  been  by 
confent,  and  that  they  differ  from  this  cafe)  becaufe  the  de« 
fendants  pleaded  early  in  the  term. 

This  caufe  was  ftirred  three  times^  and  muah  laboured  The  defendant  in 
of  both  fides,  and  at  laft  all  the  court  agreed,  that  there  ^^^**^^^^^^"' 
fhouldbca  new  trial,  becaufe  there  was  no  reafon,  why  the^ecutw-M 
queen  ihould  be  more  haflened  in  her  profecutions  than  not  carry  it  down 
every  private  plaintiff.     And  as  to  the  precedents,  they  paf-  J^  trial  without 
kAfiiSfiUntso,  and  therefore  were  6i  no  weight.     And  they  oTm^Voa-"'"'* 
made  a  rule  for  the  fettling  this  matter  for  the  future,  that 
the  defendant  fliould  not  carry  down  the  caufe  to  trial  in  » 

fuch  acafe  as  this,  without  the  leave  of  the  court  upon  mo- 
tion in  coiirt ;  and  that  they  to  be  fure  would  never  grant 
leave,  till  after  a  default  by  the  queen. 

There  were  many  things  faid  in  the  argument  of  this  cafe  a  caufe  at  the 
by  the  chief  juftice,-  and  Powell y    as  that  a  trial  by  provifo  fuit  ofithc  crowa 
could  not  beagainfl  the  queen,  and  Pou^ellgzvc  the  reafon,  cannot  be  carried 
becaufe  a  pnrvlfo  implies  a  laches^  which  cannot  be  in  the  by^^vifo!^.  p, 
queen ;  and  die  chief  jufHcc  faid,  that  it  was  not  a  trial  by  6  Mod.  246. * 

Vol.  II,  Z  provifo  S*Uc.  65z. 
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lt»(%xif A  ffsinji  no  more  dian  a  trial  brought  on  by  the  defendant  lA 
BajTxi.  *  replevin,  quan  impeditj  zttAchment/ur  prMbittMy  where 
both  parties  havie  a  liberty  of- carrying  die  caufe  down  to 
trial.  The  chief  juftice  (aidalfo,  that  if  an  indidment  be 
found  in  the  king's  bench,  the  defendant  by  the  courfe  of 
the  court  is  bound  in  a  recognizance  to  carry  the  caufe 
down  to  trial.  And  fo  if  an  indiftment  be  found  in  die 
country,  and  the  defendant  pleads  and  tries  it  there,  they 
bind  him  by  Recognizance  to  bring  it  on  to  trial  at  his  own 
charges.  But  where  an  indictment  is  removed  by  certivreri 
by  the  profecutor>  the  defendant  is  Jine  die<,  anid  need  not 
come  in  till  proceft  goes  out  againft  him  (though  he  may 
come  in  if  be  will)  and  he  is  not  bound  by  recognizance  to 
carry  the  caufe  down  to  trial.  And  it  was  all  one  before 
the  ftatute  5  fUll,  and  Mar.  r.  11.  where  an  indiftment  was 
Iremoved  by  certiorari  by  the  defendant  out  of  a  foreign 
country ;  for  the  defendant  waS  Jine  die,  and  die  cotninon 
courfe  was  to  outlaw  him  if  he  did  not  come  in:  but  that 
was  found  inconvenient,  and  therefore  die  ad  was  nuuie. 
But  before  the  z&  5  fflll.  and  Mar.  c.  11.  in  London  2dA 
MiddUfex  in  cafes  of  indidments  found  there,-  if  die  de- 
fendant brought  a  eertiorarij  he  was  bound  in  a  recogoixxacc 
to  carry  it  down  to  trial  the  next  term,  or  the  fitting  alter 
the  term ;  and  the  fame  rule  was  made  after  the  revcmitioO| 
and  before  the  ad,  in  relation  to  a  certiorari  granted  into 
foreign  counties.  And  therefore-  the  difference  between  a 
certiorari  by  the  defendant  and  the  profecutor  (which  is  given 
as  a  reafon  why  there  can  be  no,  ancient  precedents)  is  of 
no  weight,  becaufe  it  was  all  one  which  party  brought  die 
certiorari,  becaufe  the  defendant  was  not  bound  to  carry  it 
down.  And  as  to  the  default,  that  is  not  fo>  for  indict- 
ments cannot  be  found  any  where  but  in  the  county  \  and 
therefore  probably  this  indiftment  might  be  found  on  pur- 
pofe  to  be  removed.  As  to  the  prec^ents  they  all  pafTed 
fubJUentioy  and  are  ell  of  late  date>  fince  HiL  9.  tVilL  3. 
Powell  kerned  to  thint  at  firft,  that  Mr.  Attorney's  ^grant- 
ing a  niji  prius,  was  a  confent  to  the  trial>  and  that  that 
would  make  it  good.  But  the  chief  jnftice  and  he  agreed, 
that  it  w^s  only  a  confent  to  the  maimer  of  the  triaL  And 
Mr.  Attorney  declared  to  the  fkne  elFed  in  court. 

After  this  rule  made  in  his  fevour,  the  profecutor  moved 
for  a  trial  at  bar,  becaufe  the  fad  was  done  in  the  queen^s 
palace,  whilft  her  majefty  was  in  council;  and  that  was  op- 
pofed,  becaufe  the  queen  had  given  no  diredion  for  the  pro-  j 
fecuuon,  but  die  profecutor  carried  it  on  merely  on  his  own 
account.  And  when  upon  his  petition  her  majefty  had  re- 
ferred the  matter  to  the  board  of  Green  Qoth,  the  profecutor 
had  declined  procuring  the^r  report,  and  hsid  proceeded  in 
this  manner.  And  after  this  matter, had  been  twice  oioved> 
and  Mr.  Attorney  being  prefent  in  court,  and  declared  dm 
be  had  no  diredions  to  profecutci  the  matter  was  compro- 

mifed 
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mifedby  confent,  that  the  trial  fliould  be  at  the  afizes,  but      Ricina 
that  the  high  fherifF  fhould  return  48  jurors  in  the  pre-      „  '^ 
fcnca  of  the  t>rofedutor  and  the  defendant,  and  they  to  ftrike      ^^^^** 
out  twelve  a-piece,  isfc.  The  laft  day  of  Trim  term  the  pro- 
fccutor  moved  the  court  to  fet  afide  the  rule,  pretending  he 
did  not  hear  the  judges  5  but  Holt  chief  juftice  reprehend- 
ed him  for  the  fingularity  of  his  proceedings  (which  were 
very  reprehenfible)  and  told  him  he  would  not  fet  afide  the  • 
rule.    Then  he  &id|  that  he  muft  haVe  a  trial  at  bar*     But 
the  diief  juftice  faid,  there  vns  no  reafon  for  it,  it  appearing 
to  them  to  be  a  private  profecutioni     Ahd  at  length  thd 
firft  rule  flood.  . 

Note,  At  the  affixes  the  defendant  was  acquitted,  as  tveffi 
alfo  Mr.  KnatcblmUsLnd  Mr.  Scott,  upon  an  indiSment  pre- 
ferred againft  them  by  the  fame  profecutor  for  another 
branch  of  this  quarrel,  the  profecutor  being,  as  it  feems  Ca 
unfortunate,  as  by  his  ixidifcreet  warmth  and  violence  0/ 
temper  to  have  loft  the  good  opinion  of,  if  not  all  credit 
irith,  the  fober  part  of  mankind* 

Buckmyr  verf.  Dariiall. 

S.  C-  6  Mod.  I48.  SaDc.  17,  3  SaFiC  1$,  Hoh.  «o6.  A  proauit  tttat  it 

A  Naaion  upon  the  cafe  wherein  the  plaintiff  dedared,  doK^^^ 
r\  that  the  defendant,  in  confiileration  the  plaintiff,  at  non-perfbrminci 
nisrequeft  hcaret  et  dtRberartt  cuidam  Jofephb  Englijh  z  geld-  ©f  ^*j*chhcwoui<| 
ing  of  Ae^hintiS's  ad  equitandum  it  tiinerandum  ufque  ad^^^^^^-^ 
Reading  in  cmitatu  Berks,  a(fumpftt  et  promiftt  the  plaintiff,  ing/unkfs  it  i$" 
quU  the  faid  Jofeph  and  Charles  the  faid  gelding  to  the  plain-  ^t^^g-  Vide  t 
tiff  rediliberarentj  i^c.  Upon  non  ajfumpfit  pleaded,  this  caufe  war'  IT'  ,o*« 
came  to  trial  before  Holt  chief  juftice,  at  tVeJlminfter-Hall^  Ban-!  \%%l.am 

3- 

juftice  doubting  of  it;  a  cafe  was  made  of  it,  and  ordered  *  WiJf.^g4, 
to  be  moved  in  court,    to  have  the  opinion  of  the  other  fj^iriW?^ 
judges.    And    now  it    was  argued,  this  term  by  ferjeant /haUrc£uv^a 
DarnaU  for  the  defendant,  and  by  Mr.  Raymond  for  the  ^»*?  »"  con6- 
plaintiff.  Afid  it  v^  infifted  for  the 'defendant,  that  this  cafe  ^^^»o"  «*»«  «i»« 
was  within  the  ftatute  of  frauds,  29  Car.  2.  c.  3./ 4.  for^^^^ 
it  was  a  promife  to  aniwer  for  the  default  and  mifcarriage  »?»*<*«  wiu  lend 
oftheperfon   the  horfe  was  lent  to-     The  very  letting  out  ^'''V' ?*!'*" 
and  delivery  of  the  horfe  to  Englijh  implies  a  contra^  by  Tlliig'tT 
Englijh  to  re-deliver  him,  and  he  is  bound  by  law  fo  to  do,  fuch  third  peribn 
and  confequently  the  defendant  is  io  anftver  Vor  the  default "  "J^^  bin<i'»gi 
of  another.    In  a  cafe  2  Will,  and  Mar,  -your  lordftiip  fet-  ^Sg!  ''*'' 
dcd  this  nde,    that  where  an  aftion  will  lie  againft  the  Where »«  a^ito 
party  himfelf,  there  an  undertaking  by  J.  S.  is  within  the  ^Jll>«  againft 
ftatutei  and-where  no  aaSon  tviU  lie  againft  the  party  him-  ^^nffiSJ^*^ 

2  »  felf 
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BvcrMTi  himfelf,  there  it  is  otherwife.  And  therefore  I  agree  this 
Vamvall.  ^^^'  **^  ^^  *  '"^  fliould  fay  to  another,  do  youbu'dda 
houfe  for  J.  S.  and  I  will  pay  you  5  that  cafe  is  not  vndim 
the  ftatute^  becaufe  there  j.  S,  is  not  liable.  But  this  cafe 
is  not  more  than  this,  if  a  man  fhould  fay,  do  you  let  7.  S, 
have  goods,  and  if  he  does  not  pay  you  I  wU,  and  this  is 
within  the  ftatute  becaufe  an  aSipn  will  lie  againft  J,  S. 
for  the  money  for  the  goods.  Or  if  aiman  (hould  fay,  take 
y.  S.  into  your  fervice,  and  if  he  does  not  ferveyou  fiuth- 
hiUy,  or  if  he  wrongs  you,  I  will  be  reii)onfibIe,  mat  is  alio 
within  the  ftatute. 

To  this  it  was  anfwered  for  the  plaintiff,  that  here  die 
credit  was  wholly  given  to  the  defendant;  that  that  rule  of 
the  ferjeant*s  muft  be  underftood,  where  an  a£Kon  does  or 
does  not  lie  againft  the  party  himfelf  on  the  contrad,  and 
not  where  an  a£tion  does  or  does  not  lie  againft  him 
upon  collateral  refpc^is.  And  therefore  in  this  cafe  for 
an  adual  converfion,  or  for  refufmg  to  re-deliver  the  horfe, 
Englijh  may  be  charged  in  trover  or  detinue ;  yet  he  being 
not  chargeable  upon  the  contrad,  the  cafe  is  not  within  die 
ftatute.  This  contracEt  cannot  be  (aid  properly  to  be  a  pro- 
mife  to  anfwer  for  the  default  or  mifcarriage  of  anodier, 
unlefs  Englijb  were  liable  by  the  firft  contra£i. 

Upon  the  firft  motion  and  arguing  this  cale,  the  three 
judges  againft  Poivys  feemedto  be  of  opinion*  that  this  cafe 
was  not  within  the  ftatute,  becaufe  Englijh  was  not  liable 
upon  the  contrail;  but  if  any  a6rion  could  be  maintained 
againft  him,  it  muft  be  for  a  iubfequent  wrong  in  detaining 
the  horfe,  or  aSually  converting  it  to  his  own  ufc.  And 
Powell juftict  faid,  that  that  rule,  of  what  things  fliall  be 
within  the  ftatute,  is  not  confined  to  thofe  cafes  only, 
where  there  is  no  remedy  at  all  againft  the  other,  but  where 
there  is  not  any  remedy  againft  him  on  the  fame  contrafi. 
This  cafe  is  juft  like  die  cafe  where  a  nrtan  fays,  "  fend 
«*  goods  to  fuch  a  one,  and  I  will  pay  you  ;'*  that  is  not 
within  the  ftatute,  for  the  feller  does  not  truft  the  perfon 
he  fends  the  goods  to.  So  here,  the  ftable-keeper  only 
tfufted  the  de^ndant,  and  an  adlion  on  the  contrad  will 
not  lie  againft  Englijbj  but  for  a  tort  fubfequent  he  may  be 
•  charged  m  detinue,  or  trover  and  converfion,  which  is  a 
collateral  a(flion. 

Powys  juftice  faid,  that  there  was  a  truft  to  Englijh^  for 
the  very  lending  of  the  horfe  neceflarily  implies  a  truft  to 
the  perfon  he  is  lent  to,  and  confequently  the  defendant  in 
this  cafe  is  to  anfwer  for  the  default  of  another,  and  is  within 
the  ftatute. 

P^u;^// juftice  agreed,  that  if  a  man  (hould  (ay,  lend  J.  S,  a 
liorfe^  and  I  will  undertake  he  (hall  pay  the  hire  of  it ;  or  fend 

J.  S. 
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^.5.  goods,  and  I  will  .undertake  he  fhall  pay  you ;  that     Buckmtil 

thofe  cafes  would  be  within  the  ftatute:  and  agreed  with     j.     ^ 

PswyS't  that  if  any  truft  were  given  to  Englijh^^^x^  the  cafe 

would  be  within  the  ftatute.     But  he  and  die  chief  juftice 

and  Gould  held,  that  here  was  no  credit  given  to  Englijh\ 

and  the  chief  juftice  agreed  with  him,  that  if  there  had, 

this  promife  would  have  been  but  an  additional  fecurity,  and 

within  the  ftatute.     And  the  chief  fj  lift  ice  faid,  that  if  a 

man(hould  fay,  "let  y.  S.  ride  your  horfe  to  Readingj  and 

**  I  will  pay  you  the  hire,"  that  is  not  withbi  the  ftatute,  no 

more  than  if  a  man  fliould  fay,  "  deliver  cloth  to  7.  S,  and  , 

»'  I  tlill  pay  you.'*     He  faid  alfo,  that  a  bailee  of  an  horfe 

for  hire  is  not  bound  to  re-deliver  him  at  all  events,  but  if 

he  be  robbed  of  him  without  fraud  in  him,  he  is  excufed. 

And  fo  it  was  ruled  in  the  cafe  of  Coggs  v.  Bernard,  ante  916. 

The  laft  day  of  the  term  the  chief  juftice  delivered  the 
opinion  of  the  court.  He  faid,  that  the  queftion  had  been 
propofed  at  a  meeting  of  judges,  and  that  there  had  beea 
great  variety  of  opinions  between  them,  becaufe  the  horfe 
was  lent  wholly  upon  the  credit  of  the  defendant;  but  that  the 
judges  of  this  court  were  all  of  opinion,  that  the  cafe  vras  '   * 

within  the  ftatute.  The  obje(^ion  that  was  made  was,  that 
if  Englijh  did  not  re-deliver  the  horfe,  he  was  not  charge* 
able  in  an  a£fcion  upon  the  promife,  but  in  trover  or  detinue> 
which  are  founded  upon  the  torty  and  are  for  a  matter  fub- 
fequent  to  the  agreement.  But  I  anfwered,  that  Englijh  may 
be  charged  on  the  bailment  in  detinue  on  the  original  deli- 
very, and  a  detinue  is  the  adequate  remedy,  and  upon  the 
delivery  Englijh  is  liable  in  detinue,  and  confequently  this 
promife  by  the  defendant  is  collateral,  and  is  within  the  rea- 
fon,  and  the  very  words  of  the  ftatute ;  and  is  as  much  fo, 
as  if,  where  a  man  was  indebted,  J*  S,  in  confideration 
that  the  debtee  would  forbear  the  man,  ftiould  promife  to  -*        " 

pay  him  the  debt,  fuch  a  promife  is  voirl,  unlefs  it  be  in 
writing.  Suppofe  a  man  comes  with  another  to  a  flipp  to 
buy,  and  the  fliopkeeper  fliould  fay,  "  I  will  not  fell  him 
**  the  goods,  unlefs  you  will  undertake  he  ftiall  pay  me  for 
•*  them,*'  fuch  a  {a)  promife  is  within  the  ftatute  :  other-  W  VidetT. 
wi^  if  a  man  had  been  the  pcrfon  to  pay  for  the  goods  ^^'  ^  ■*• 
originally.  So  here,  detinue  lies  againft  Englijh  the  princi- 
pal; and  the  plaintiff  having  this  remedy  againft  Englijh 
the  principal,  cannot  have  an  a£tion  againft  the  defendant 
the  undertaker,  unlefs  there  had  been  a  iiote  in  writinj;. 
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Cracker  verf.  Glover. 

Jfininfolvcnt  HP  HE  defendant  being  in  cuftodv  at  the  foit  rf  a 
Jadh-easthat  <  A  man^  to  whom  he  was  indebted  under  lOO/,  was 
}f  any  pcrfon  difcharged  upon  the  aS  of  a  W  3  Ann.  c .  16.  and  after  he 
^fcha**«l^  At  ^^^  fodifchargcd  was  arretted  at  the  plaintiflF'sfuit,  to  whom 
UfhaUbcaff€ft-*^^*^  was  indebted  before  the  eighth  of  A^^wi^r  in  above 
fd  for  a  debt  lOo/.  And  the  qiieftion  was,  whether  he  fhould  bedifcharg- 
contraaedbefore  pj  ypQ^  common  bail  ?  And  the  queftion  arofe  upon  this 
^i^^tx^t^ P^^^fi  ^"  ^^  ^^  °^  parliament:  provided^  ^c.  that  no 
pn  common  perfon,  ^c,  by  virtue  of  this  ac^  (hall  be  difch^rged^ut  of 
b^i,  but  pio^  prifon,  who  fliall  ftand  charged  and  indebted  in  more  than 
pctf!nmaUho  ^^  ^""^  ^^  \ooL  to  any  one  perfon,  principal  money  and 
fUfcharsed  iiodcf  damages^  AH  the  judges  of  England  had  a  meeting  to  con- 
it  who  (hall  fidcr  of  this  aft  of  parliament,  and  it  was  refolved  by  diem 
fn^tnd^cbT^in  ^''  *^^  *^  defendant  was  not  within  the  ad  to  be  difcharg- 
fnore  than  iQol.  ed  Upon  common  bail.  Thechief  juftice  (aid,  that  it  might 
tooneperfon,  feem  a  doubtful  queftion  on  thefc  words  of  the  ad,  *♦  that  if 
^H-ci^'^undc  "  ^"y  perfon,  fcff.  difoharged  by  virtue  of  this  ad,  (hall, 
?t  for  adcb"bc- '^ "  ^^'  after  his,  i£c.  difcharge,  w .  be  again  arretted  or 
|ow  ioci.and  *<  detained  for  any  debtor  debts,  aftion,  Wf,  upon  the  cafe, 
^d^bT^^lftU^  "  ^"^y^  '""^  ^^  ^""^^  °^  money  whatfoever,  contraftedor 
that^umcon- "^  "  ^^^  before  the  faid  eighth  of  ^<yoember^  that  then  upon 
irafted  before  **  doing  fo  and  fo  they  (hall  aj^in  be  difcharged,  fcfr,  by  any 
the  day  men-  u  two  or  more  of  the  faid  juftices  of  the  peace,  ti^c."  upon 
hc^snot  ytjtW  ^''"8  common  bail ;  but  then  the  frovifi  muft  be  oonfidcr-i 
toardeafcon  ed :  that  fays,  "no  perfon  by  virtue  pf  this  ad  (hall  be  dif- 
^lin5  common  «  charged  out  of  prifon,  cf^,*'  but  common  bailisadif- 
p"^cc.  pod  charge  by  yirtge  of  that  a^,  and  therefore  the  defendant 
119$,  •  cannot  be  difcharged  upon  common  bail,  for  that  is  one  dif- 

chargc  by  the  juftices.  And  it  is  a  reafonable  conftrM6Uon, 
to  apply  the  word  difcharged  in  the  aft  to  die  fecohd  dif- 
,  charge  as  well  as  the  firft,  *And  the  reafon  of  the  thing 
makes  for  this  conftruftion,  for  the  intent  of  the  aft  was, 
that  no  body  (hould  have  the  benefit  of  the  aft  originally, 
that  was  in  cuilody  for  above  100/.  And  the  (^me  reafon 
holds  when  you  come  to  a  fecond  difcharge,  for  that  is  a 
difcharge  by  virtnc  of  the  aft ;  and  the  provifo  is,  that  no- 
body (hall  be  difcharged  by  that  aft,  that  owes  above  loc/, 
And  this  is  the  moft  reafonable  conftruftion  of  the  aft, 

}i  a  ftifute  cip;      There  vjras  another  queftion  ftirred  in  this  suid  fevcral . 
poweri  juftices    ^^|^     ^^^^  ^j^j^  ^^        ^        the  wordsof  the  claufc  for  dif- 
91  mc  peace  to,^.  ,  ''iii^  ri. 

rclcafconcom-    chargmg,  that  appoints  it  to  be.  done  by  two  or  more  of  the 

mon bail  pcrfoni  faid  iu(lices  of  the  peace;  whether  the  court  of  kiflg's 
difcha^wj^nd  ^^"^"»  *"^  ^^^  ^^^^  fuperior ' courts,  could  difcharge  tfte 
anWdvcnt'aft^  prifoners  upon  common  bailj  or  whether  they  muft  refort 
thcjudgct'of  to  the  juftices  of  the  peace?  And  it  was  at  the  &mc 
the  fuperior       ^j^^  refolvcd,    that  where  the  prifoners  were  intitled  tu 

courts  may  re-  •  '  ^' 

^afe  (hem- 
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be  difcharged  on  common  bail,  the  courts  of  Wejfminftir     CkAcxm 
could  difcharge  them,  and  they  were  under,  no  neceffity  ^     q   ^ 
applj^ii^  to4uftices  of  peace. 

The  judges  took  notice,  that  it  was  an  obfcureaftof 
parliament.  They  faid,  that  the  feireft ,  conftrudlion  was> 
that  the  difcharge  fhould  be  good  againft  all  perfons,  to 
whom  theprifoner  was  indebted  under  the  fum  of  lOo/.  and 
Toidto  all  above.  For  it  would  be  a  ridiculous  conftruc* 
don,  to  make  the  difcharge  in  the  principal  cafe  good  again  ft 
all.  For  it  is  ridiculous,  that  if  a  man  is  in  prifon  charged 
with  above  lOo/.  he  fliall  be  kept  in  prifon ;  and  yet  if  his 
creditor  happen  not  to  have  arrefted  him,  he  ihall  be  dif- 
charged againft  him,  though  he  owes  him  above  lOo/.  And 
of  the  other  fide,  to  make  the  difcharge  totally  void,  would 
be  very  inconvenient  s  for  that  would  make  the  j'uftices  lia- 
Ue  to  an  efcape,  if  they'  happen  to  difcharge  a  man,  who 
owes  any  bodv  above  lOO/.  and  yet  it  is  impoffible  for 
them  to  come  oy  the  notice  of  it,  becaufe  the  creditors  are 
notdireded  to  be  fummoned.  And  Powell  ]\x^\c^  (aid,  that 
the  word  [and]  muft  be  conftnied  [or]  s  and  io  the  provifr 
will  be,  charged  or  indebted*^ 

Tenant  verf  Goldwin, 

Dechntion  poft  vt>L  3.  p.  324. 

AN  adion  upon  the  cafe,   wherein   the   plaintiff  de'Ifahoufear 
clarcd,  quod  cum  the  plaintiff  l  Oaob.  primo^  et  abindo  "ff^**^^?*^ 
fencer  bucufqucj  pojfefflonatusfmty  it  adhuc  p9lJeJftonatus  exlftit^  prtrS^'byT 
d»  uno  ffufliagio  jacente  it  ixtftinti  in  Fijh-jflritty  in  parnbia  wali,  and  tbit 
fenBa  Anna^  infra  libirtatim  fVeftmonafterii  et  comitatum  Mid--  ^  ^*°^*? 
Jkfexiaiy  pro  quodam  termino  nondumfinito^  ac  in  allariofuo  h^u^J^^ffic?* 
farcella  nuJuagiifuipraediSfi  ripomre  et  conjervare  folebat  car^-  he  h  of  com. 
knumitillupulatae  corvijiaieopiaspriufufamiliaifuaiynicnon  monrigrt bound 
advindendum  it  nurchandizandum  diverjSs  pirfonis,  quae  di  fj^^^^^^^ 
ipfi  commoMtates  praediffas  eminfoUbant  in  mejuagiofuo  prai*  ^  Mod.  ^ j, 
iiS9y  ad  ipjius  the  plaintiff's  non  modicum  proficuum  it  utilita^  Holt  500. 
tern :  quodquidim  ceUarium  contigue  adjacitj  etptr  totum  tempus 
praediSlum  contigue  adjaeebat^  mefuagio  praediSto  of  the  defend- 
ant inparochiapraediSfoj  et  deforica parcella  praedi^i  mefuagii 
the  defendant  Jeparari  et  valuiri  folebat  per  murum  craffum  et 
cmpaHum^  que  ad  di^um  mefuagiujn  praefati  the  defendant 
pertinety  et  per  praefatum  the  defendant  per  totum  tempus 
praedOfumjure  debuit  reparari:  praed:£tus  tamen  the  defend-  ^nd  j^  ^^  ^^^.j^ 
ant  praemijforum  non  ignarus^fed  ma^hinans  et  fraudulent er  in-  ration  againft 
ttndens  ipjum  the  plaintiff  \n  hac  parte  minus  rite  gravare^  et  him  for  notre^ 
ipjim  the  plaintiff^ A  vfu  et  commditate  cellarii  mejuagii  fui  ^^'^H!^^:^ 
praediaitotaliter  deprivare^  etdeproficufi  commerciiJuipraediSfi  of  right  oojht 
impedircj  eodem  I  OSob.  primo.    et  ab  inde  bucujquij  murum  t^repair''  i 
franBUMm^  licet faepius  requifttus  eundem  repar^n^fcilicet  per  owdfary. 

ipJum 
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T]tiiAT*T  ipfum  the  plaintiff  f9^^«  i  OSfober  prsmo  tnparcchia  prafdiSa^ 
Q  '^  ^  tarn  negUgenter  cuflodl  vit  et  repc  ravit^  quod  cb  defe^um  debitae 
curat  et  rep(irationis  e'pifdem  muri  foeditates  etfirdida  fwvat 
p  raedi^ae  de  eadem  forica  per  decajum  eifraSliorum  muri  prat- 
di£li  in  ceilarium  praediilum  ejufdem  the  plaintiff  Jluebanty  it 
cellarium  praedf^um  inundabaoty  fcilicet  in  parochia  praediHa 
per  totum  Umpus  praedi£ft/my  per  quod  ipje  idem  tlic  plaintifF 
{ifum  cellar iifui  et  profkuum  ccfrmiercii  Jui  praedi^i  per  tfitum 
tempus  praediSfum  perdidit  et  amijit :  unde  idem  the  plaiatifF 
dicity  quod deterioratus  eft y  et  damnum  habet ad  valentiamiQOL 
et  indc  producity  ^c.  The  defendant  let  judgment  go  by 
clefault,  and  a  writ  of  inquiry  of  damage;  was  awarded,  athl 
damages  afleffed  to  6/. 

• 
Mr.  Salkeld,  The  objeftion  that  has  been  made  in  arrcft 
of  judgement  is,  that  here  the  defendant  being  terre-tenant, 
and  this  declaration  being  to  put  a  charge  upon  him,  the 
plaintifl-  ought  to  (hcvv  a  title  to  charge  him,  and  this  ge- 
neral way  of  declaring  with  a  Jeparari  folebai^  and  a  jure 
Jebuit  reparariy  h  ill.     In  anfwer  to  this  I  Ihall  firft  ihew, 

'  that  there  have  been  cafes,  where  the  plaintiff  has  by  bif 

declaration  put  a  charge  upon  the  terre-tenant  in  as  general 
manner  as  this,  without  ihcwing  any  title. :  fecondly,  tl^t 
we  have  no  need  to  carry  the  matter  fo  far,  but  arc  within 
,the  ftated  nilc,  thnit  where  the  charge  is  within  common 
right,  there  need  be  no  title  (hewn  ;  and  thirdly,  thfttthis 
is  a  trefpafs  to  the  plaintiff.  As  to  the  firft,  he  dted  die 
cafe  of  Sands  and  Treftifis^  i  Gr».  575.  where  the  plaintiff 
declares,  that  he  was  feifed  in  fee  of  a  mill,  and  had  a  wa- 
ter-coiirfe  running  in  the  defendant's  land  to  the  faid  mill, 
and  that  the  defendant  had  flopped  it.  And  this,  was  held 
t  well  upon  demurrer  without flie wing  any  title  to  the  water- 

I  courfe.     And  3  Lev.  %b6.  where  the  plaintiff  declares,  that 

he  was  for  four  years  laft  paft  feifed  in  fee  of  a  parcel  of 
land  adjoining  to  the,  meadow  of  the  defendant,  et  fie  hide 
feifitus  per  totum  tempus  praediSfum  habere  frui  et  uti  debuit 
quondam  viam  per  quandam  januam  of  the  dt^feqdant,  in  di« 
meadow  of  the  defendant  ufque  a  clofe  of  the  plaintiff,  and 
^hat  the  defendant  ftoppcd  the  gate  cum  fera  et  catena y  and 
upon  a  judgment  by  default,  and  writ  of  inquiry  of  damag- 
es, and  motion  in  arreft  of  judgment,  this  declaration  was 
held  to  be  good,  though  no  title  was  fliewn  to  the  way, 
^nd  though  the  defendant  was  terie-tenant,  and  though  the 
charge  was  againft  common  right,  j^nd  fuch  a  charge  r.s 
could  not  commence  but  by  grant.  And  the  fame  wi.s 
ruled  vpon  demurrer  between  IFarreH  and  Saunthill,  lh« 
fame  book  cited  in  the  cafe  before,  which  was  the  calc 
of  Winfrrd  verfi  IVooUaJlon.  (Note,  there  is  alfo  another 
cafe  in  I  Luiw.  Iig.  Bkckley  verfi  Slater^  where  the 
plaijitiff  in  bis  declaration  claims  a  way  through  the  de- 
^  fendant'$ 
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defendant's   clofe,   and   yet  declares  only  generally,     quod     Tekant 
hakuit  etptr  totum  tempus  praedi£ium  habere  Mutt ;  and  ad-    ^^^^  ,„ 
judged  good  upon  fpecial  demurrer,  and  that  matter  (hewn 
for  caufe ;   which  was  held  alfo  in  the  cafe  of  3  Lev.  before. 
Secondly,    he   faid,   that  where   the  charge  ,was  with  the 
common  right,  there  the  plaintiff  in  his  declaration  need 
never  fhew  any  title.     And  therefore  in  an  afSfe  for  a  rent- 
fervice  againft  the  terre-tenant  the  plaintiff  in  the  af&ze  need 
not  make  any  tide  to  the  rent ;  otherwife  in  an  afSze  for  a 
rent-charge,   or  any  thmg  elfe  which   is  againft  common 
right.    So  is  32  Hen.  6.  15.  a,  35  Hen.  6.  7.  b.    And  the 
iame  difference  is  betwe&i  an  affife  for  a  common  appendantf 
and  in  grofs ;    and  fo  of  all  charges  by  2&  of  law.     But 
where  the  affife  for  the  rent  is  brought  againft  the  pernor  of 
the  profits,  though  it  be  for  a  rent  charge,  there  need  be 
no  title  (hewed,  as  muft  if  the  defendant  be  terre-tenant. 
So  an  indidment  againft  the  hundred  for  fuch  a  matter  as 
they  are  chargeable  with   of  common  right,  generally  is 
good;  but  if  you  would  indi£ta  private  perfon  for  fuch  a 
matter,  you  muft  (hew  fpecially  in  the  inoiAment,  how  he 
comes  to  be  chargeable  to  do  it.     So  if  you  would  charge  a 
prirate  peribn  for  not  repairing  a  hignway,  or  a  diurch 
wajl,  l^c.  you  {a)  muft  (hew  fome  fpecial  matter  to  charge  W  Vide  ant« 
him.    But  here  the  defendant  is  bound  of  common  right  to  J^i^kf*    6. 
repair  his  own  houfe,/o  far  as  that  it    (ball    not  prejudice  c  s.        '  ^ 
his  neighbour,  or  the  publick.     And  in  the  cafe  of  the 
queen  verf  IFatfon^  ante  856.  the  indictment  was  againft 
the  defendant,  that  he  did  not  repair  his  own  houfe.     And 
hence  it  is,  that  at  common  law,  if  two  jointenants  are  of 
a  wood  or  arable  land,  one  cannot  compel  the  other  to  re- 
pair the  fences.     But  if  two  jointenants  are  of  a  houfe,  and  * 
the  one  will  not  repair  it,  the  (jk)  other  (hall  have  a  writ  (i;)  Ace.  1:0. 
de  reparatione  facienda  againft  him,  and  the  writ  fuppofes,  }^'  5^  ^• 
itiii  ad  reparationem  et  fu/lentationem  ejufdem  domus  tenet ur.  \yl^^^  ^'^  * 
^'^^  374-     II  Co'  82.'  h^  2  In/i.  403-     Reg.    153.  b.  «.  6.    * 
127.  Of  L     So  if  a  man  have  a  houfe  near  to  the  houfe  of  . 
another,  and  he  fuffers  his  houfe  to  be  fo  ruinous,  as  it  is 
like  to  fall  iipon  the  houfe  of  the  other,  he  may  have  a  writ 
&  Jom$  reparandaj  and  compel  him  to  repair  his^houfe. 
And  the  writ  fays,  quae  reparari  debet  et  filet.     Reg,   153. 
h.  fi.  6.  127.  c.  d,  C.  L,   56.  k  and  though  the  word  filet 
be  in,  the  Kegijler  fays,  that  may  be  left  out,  quando  cafiis 
requirit.     (^Note,  in  my  Regijler  this  note  follows  another 
writ).    Reg.  153.  b.  So  (c)  if  a  le/Tee  for  years  build  a  new  (#^  AccCo. 
houfe,  where  there  was  none  before,  it  is  wafte ;    but  if  he  "^^  53«  «• 
ets  it  faU  down,    it  is  wafte  too.     And  if  one  man  haye 
the  upper  part  of  a  houfe,    and  the  other  the  lower,  they 
may  each  compel  the  other  to  repair  his  part,  in  preferva- 
tion  of  the  other's.     And  if  either  of  them  neglect  fo  to  do, 
an  a£Hon  uppn  the  cafe  lies  againft  him.     Keihu.  98.  b^pL  4. 
It  may  be,  if  a  man  (hould  build  a  new  houfe  near  an  old 
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Tenant      one,  Of  a  new  cellar  under  an  old  wall,  the  other  might  not 
"^  be  bound  to  maintain  his  old  houfe  or  wall.     He  {aid,  that 

^^^^  '  the  foriles  coming  out  of  the  defcndant's^wtf  into  the  plain- 
tiff's ccJlar  was  an  a£lual  trefpafs.  Ahii  for  that  he  com- 
pared it  to  the  cafe  of  6  Edw.  4,  7.  Fitz.  Trtjf,  lio. 
where  in  trefpafs  the  defendant  pleaded,  that  he  was  feifed 
of  an  acre  of  land,  upon  which  a  hedge  of  thorns  is  grow- 
ing, which  joins  to  the  place  where,  Wr.  and  the  defcnd-- 
ant  came,  and  at  the  time  of  the  trefpafs  cut  the  thorns, 
'  and  they  ipfo  invito  ceciderunt  in  the  place  where,  Wf .  and  the 

defendant  came  recently,  and  took  them  away,  ^c.  and 
upon  demurrer  Choke  held,  that  thp  thorns  felling  into  the 
clofe  of  the  plaintiff  was  a  trefpafs  ;  and  to  fay  they  didfo 
ipfo  invito  was  no  plea,  unlefs  he  had  faid  alfo,  that  he  could 
not  have  cut  them  in  any  other  manner,  or  that  he  did  all 
that  was  in  him  to  have  kept  them  from  falling  in ;  for 
otherwife  the  firft  z8t  being  a  wrong,  the  defendant  could 
not  juftify  entrin^  into  the  plaintiff's  dofe  to  take  the  tbomi 
out.  Otherwife  if  a  tree  of  the  defendant's  had  by  the  ad 
of  God,  by  a  ftorm,  been  blown  into  the  clofc  of  thfe  plain- 
tiff. 

Thelaftday  of  the  term  //i?// chief  juft ice  delivered  the 
opinion,  of  the  court,  that  the  declaration  was  fufficient. 
He  faid,  that  upon  the  face  of  this  declaration  there  ap- 
peared a  fufBcient  caufe  of  action,  to  entitle  the  plaintiff  to 
have  his  judgment :  that  they  did  not  go  on  the  yvori  filebat^ 
or  thtjure  debuit  reparariy  as  if  it  were  enough  to  fiiy,  that 
the  plaintiff  .had  a  houfe,  and  the  defendant  had  a  wall,  and 
he  oug!it  to  repair  the  wall ;  but  if  the  defendant  has  a 
houfe  of  office,  and  the  wall  which  feparates  the  houfe  of 
office  from  the  plaintifPs  houfe  is  all  the  defendant's,  he 
is  of  common  right  bound  to  repair  it.  And  this  cafe  dif- 
fers from  the  cafe  of  a  curia  claudenda^  in  whioh  it  nccei- 
fary  to  lay  a  prefcription,  becaufe  there  the  fence  is  for  theufe 
of  both  parties.  But  the  reafon  of  this  cafe  is  upon  this 
account,  that  every  one  mufl  fo  ufe  his  own,  as  not  to  do 
damage  to  another.  And  as  every  man  is  boimd  fo  to  look 
to  his  cattle,  as  to  keep  them  out  of  his  neighbour's  ground, 
that  fo  he  may  receive  nodaniage;  fo  he  muft  keep  in  the 
filth  of  his  houfe  o'f  office,  that  it  may  not  flow  in  upon  and 
damnify  his  neighbour.  If  a  man  has  two  houfes  conti- 
guous, and  one  nas  a  houfe  of  office,  which*  is  feparated 
from  the  cellar  of  the  other  by  the  wall,  which  keeps  in  the 
filth  of  the  houfe  of  office,  and  he  fell  that  houfe,  the  vcn»- 
dee  muft  keep  in  the  filth  of  the  houfe  of  office,  fo  as  it  (hall 
not  run  in  upon  the  other  houfe.  So  if  ^a  man  has  two 
pieces  of  pafture,  which  lie  open  to  on^  another,  and  fells 
one  piece,  the  vendee  muft  keep  In  his  cattle  fo  as  theyihall 
not  trefpafs  upon  the  vendor.  So  a  man  (hali  not  lay  his 
dung  fo  high  as  to  damage  his  neighbour,  and  the  rcaibn 
of  thefe  cafes  is,  becaufe  •very  man  muft  fo  ufe  his  own, 

as 
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9$  not  to  damnify  another.     And  it  would  have  been  all     Tskamt 

one  if  the  vendor  had  fold  the  houfe  vnth  the  cellar,  then    q<j,  ^j- 

he  muft  have  kept  the  wall  of  the  houfe  of  office  fo  as  to 

havek^pt  the  iikh  in ;    for  every  man  muft  take  care  to  do 

his  neighbour  no  damage.    If  a  man  erects  a  houfe  and  a 

houfe  of  office,  and  the  houfe  of  office  adjoins  to  a  vacant 

piece  of  ground,  which  keeps  in  the' filth  of  the  houfe  of 

office,  if  the  owner  of  the  vacant  piece  of  ground  will  dig 

a  cellar  there,  he  muft  make  a  wall  to  the  houfe  of  office. 

And  fo  if  the  wafte  |iiece  of  ground  belonged  to  the  fame 

perfon  that  built  the  houfe,  and  he  fold  the  vacant  piece  of 

ground ;    his  vendee,  if  he  would  dig  a  cellar  by  the  houfe 

of  office,  muft  build  a  wall  to  it;     But  that  is  matter  of 

which  the  defendant  may  have   advantage  upon  the  trial, 

and  if  that  ihould  appear  to  be  the  cafe  upon  the  evidence, 

die  defendant  oug:ht  to  be  acquitted.     As  to  the  cafe  of 

Pabnir  and  FUteberj  i  Lev^  122.     i  Sid.  167.  227.     If 

indeed  the  builder  of  the  houfe  fells  the  houfe  with  the 

lights  and  appurtenances,  he  /a)  cannot  build   upon  the  (^  y^je 

remainder  of  die  ground  fo  near  as  to  ftop  the  lights  of  the  1  Vent.  X39» 

houfe  $  and  as  he  cannot  do  it,  fo  neither  can  his  vendee. 

But  if  he  had  fold  the  vacant  piece  of  ground,  and  kept 
the  houfe,  without  referving  the  benefit  of  the  lights,  the 
vendee  might  build  againft  his  houfe.  But  in  the  other 
caie;  where  he  fellf  thejioufe,  the  vacant  piece,  of  ground 
is  bv  that  grant  charged  with  the  lights.  I  do  not  approve 
of  die  cafe  in  Keilway  98.  ^.  pi.  4.  and  the  law  feems  to  be 
doubtful  in  that  point  In  Fit%,  N.  B.  iiy.  /.  there  is  a 
writ  to  that  purpoie,  but  the  writ  is  grounded  upon  the  cuf« 
torn  of  the  place,  and  not  uppn  the  common  law.  And  there 
is  fuch  a  cufiom  in  many  places,  and  there  is  no  other 
authority  for  it.  But  this  cafe  differs  from  that,  for  here  the 
defendant  by  ufmg  his  own,  does  a  damage  to  the  plaintiff. 

Afterwacds  towards  night  Mr.  Southufe  moved  the  court, 
that  they  would  not  give  judgment  for  the  plaintiff  in  this 
cafe,  there  being  an  irregularity^  in  making  up  the  writ  of 
inquiry  i  for  whereas  the  declaration  delivered  wzs  jure  de-- 
hat  repari^  which  was  nonfenfe,  they  had  made  it  in  the 
writ  ribarari.  But  the  court  refuted  the  motion,  for 
they  £ud,  it  was  not  material,  that  being  only  a  cohfe~ 
queiKie  of  latir  upon  the  matter  appearing-  in  the  declara- 
tion, and  confequendy  hot  material,  whether  it  were  in  or 
out  AnI  the  fame  was  held  by  Powell  of  Uti^JhlebaU  Upon 
die  argument  df  this  cafe  the  chief  juftice  faid,  that  where 
a  man  has  a  way,  or  any  other  incorporeal  right,  in  an 
aftion  ,for  difturbance  it  is  enough  to  fay,  habuit  et  habere 
dibuit.  The  firft  cafe  of  this  fort  was  before  chief  juftice 
Hak :  and  he  held,  that  it  might  be  good  upon  demurrer, 
if  die  defendant  did  not  appear  to  be  terre-tenant.  But 
fuice,  it  (*)  has  been  held  to  be  good  both  ways.  But  (*)  vide  ante 
dicre  is  no  <?afc  where  that  has  been  held  well,  where  die  J^^i^JJ* 

plaintiffcked. 
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Tin  AN  5      plaintiff  has  no  hereditary  right,  but  does  merely  put  a  charge 

GoLDwiN.     "P^^  another. 

(a\  Vide  Cro.         Powell  faid,  that  currere  conjuevtt  had  {a)  been  held  well 

Car.  359.     '     enough  in  cafe  of  a  water-courfe,  becaufc  that  mufti  be  time 

immemorial.      The  chief  jufticc  and  Powell  held,  that  a 

man  cannot  build  lb  near  another  man's  houfe  as  to  throw 

it  down. 


A 


Regina  ^verf.  Saxficld. 

Writ  of  error  of  a  judgment  upon  an  indiAmcnt 
againft  the  defendant  for  being  a  common  fcold :  the 
word  in  the  indiSme.jt  was  rixa^  which  was  objedled  by  the 
counfel  for  the  defendant,nor  to  fignify  a  fcold,  but  rixatrix. 
And  for  this  exception  the  judgment  was  reverfed.  Now 
the  law  being  in  EngUJh^  the  like  blunder  can  hardly  happen 
again. 

Ann.  bIV  Fitzhugh  verj.  Dcnnington. 

The  word  pr«-     A    ^^^*^  ^^  ^^^^^  ^^^  ^f  ^^^  Mdrjbalfea  court  of  a  judg- 

didhis  where  it    X^  "lent  in  an  aftion  of  debt  upon  a  bond  of  ao/.  hf 

might  refer  to     the  plaintiff  as  adminiftrator  of  one  Bennet,     The  defend- 

ihanrlfer^"^'   ant  prays  oyer  of  the  bondj  and  of  the  condition,  and  that 

him  to  whom     appears  to  be,  reciting,   that  whereas  Bennet  had  put  one 

upon  tKc  con-     John  DenniKgion  fon  of  yohn  Dennington  to  be  an  apprentice , 

*^ft"/^P,"ui    to  the  defendant  for  the  term  of  feven  years,  if  the  defend- 

app  iva  c.  ^^^^  j^.^  executors  or  adminiftrators  do  or  Oiall  at  the  end 

of  the  feven  or  eight  years  next  enfuing  the  date  hereof  in 

due  form   of  law,  ana  according  to  the  ufe  and  cuftom  of 

the  city  of  London^  make  or  caufe  or  procure  to  be  made 

the  fjiid  John  Dennington  a  freeman  or  to  be  made  free  of 

the  company  of  joiners  in  London^  if  it  (hall  be  defired, 

than  then,  dc  and  pleads  in  bar  that  the  defendant  «/fv/ 

pojlfinem  feptem  annorum  proxime  fequentium  Jatmn  fcrifti 

obligatorii  praedi^iy     et    ante   levationem  querelae  of  rfic 

Ifa  man  bin'^s     plaintiff,    nunquam  requifitus  fuit   ad  faciendum^  vel  pro- 

'thin5^for\  s.^   rwrtf«A;w  praediSium  Johannem  in  conditions  praedi^a  fu^ 

andmanaaion  perius  nominatum  fare  fa^lum  liberum  hahitatorem,  Anglicez 

thereon  the        freeman,   vel  liberum^   Anglice   free,   de  jocietati^    AngKee 

♦i-'did not do^it   company,  junSlorum^  Anglice  joiners,  civttatis  Londinet^Sj 

fof  the  faid  J.  s,fecundum  formam  et  effeffum  conditionis praediSfacy  C^c.    The 

iho*  two  perfons  plaintiff  demurred,  and  judgment  was  given   below  for  the 

J^J^^^J^*^*;^*  plaintiff.     And  the  plaintiff  in  error  affigned  the  general 

tioncd,  on  the    errors.     It  was  urged  for  the  defendant  in  error,  that  the  plea 

pleadings  the      was  ill,  for  not  faying,  that  he  was  not  requefted  before  the 

r°"*hmaU*r      ^^^  ^^  *^  '^^^^    years;    for   the  obligee  might  rcqueft 

ftr  to  him  forwhom  it  was  to  have  been  done. 

If  a  man  binds  himfelfto  do  a  thing  at  a  particular  time  if  requefted,  he  it  not  compdlable  to  do 
U  unlefs  the  reqoeft  is  made  at  the  tim^  appointed  for  the  performance.    S.  C  i  Mod.  227. 159- 
(alk.  5S5.    3  Salk.  309.    Holt  6S. 
A  rcqueft  before  is  a  nuihty.    S.  C,  6  Mod.  %%^,  %$^    Salk.  585.    3  Silk.  309,  Htk  6S, 

him 
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him  before  the  end  of  the  feven  years,  becaufe  the  obligor  PiT«HoaH 
was  by  the  law  to  have  a  convenient  time  to  do  the  thing  pjj,^,^,.. 
in ;  and  therefore  unlefs  the  obligee  fs^ve  the  obligbr  notice  ton» 
before  the  day,  by  malcihg  his  requeft  before  the  end  of  the 
term,  he  could  not  be  made  free  at  the  end  of  the  (even 
years  according  to  the  condition.  And  he  cited  the  cafe 
I  RolL  443*  that  where  by  the  condition  of  a  bond  a  thing 
is  to  be  done  immediately  or  upon  requeft,  yet  the  obligor 
fliall  have  a  convenient  time  to  do  it  in.  And  another  ex- 
ception was  taken,  that  the  plea  was  that  he  was  never  re- 
quefted  to  make  pruidiSfum  Johannem  in  conditiom  praediSla 
Juperius  nomnatum  free,  and  there  were  two  Johns  mention- 
ed in  the  condition,  the  father  and  the  fon ;  and  therefore 
this  being  pleaded  without  any  addition,  muft  be  taken  for 
the  father,  and  fo  no  plea,  becaufe  it  was  the  fon  was  to  be 
made  free.-  But  ptr  curiam^  Johannem  praediSIum  muft  be 
intended  John  the  fon,  that  was  to  be  made  free. 

To  the  other  exception  it  was  smfwered  for  the  plaintiiF 
in  error,  that  it  was  ridiculous  to  fay,  a  requeft  was  to  b6 
made  before  the  time  for  doing  the  thing  was  come ;  and 
therefore  the  time  for  maklpg  him  free  by  the  condition  of 
the  bond  being  at  the  end  of  feven  or  eight  years,  the  re- 
queft ought  to  be  then  toa  That  the  plea  purfued  the 
words  of  the  condition  6f  the  bond,  and  therefore  vfzs  good  . 
to  a  common  intent ;  and  that  the  plaintiiF,  if  he  had  made  i 
a  requeft  before,  ought  to  have  replied  that  matter  :  which 
Pvwys  and  the  chief  juftice  agreed.  That  the  ferving  feven 
years  intitled  the  party  to  his  freedom,  and  therefore  the 
condition  fhould  be  underftood  according  to  the  nature  of 
the  thing  at  the  end  of  feven  years,  /.  e,  that  it  fliould  be 
done  as  Joonas  conveniently  it  could  be  after  the  end  of  kvtn 
years,  for  till  the  end  of  feven  years  the  apprentice  could  not  be 
made  free.  (Note,  this  obfervation  feems  to  be  ill  found- 
ed, for  the  feven  years  begin  from  the  date  of  the  bond, 
and  the  indenture  of  apprentice/hip  does  not  appear  to  be  of 
the  fame  date  with  the  bond ;  but  by  the  condition  the  ap- 
prenticeihip  feems  to  be  begun.) 

The  judgment  in  this  cafe  was  reverfed.  And //i?// chief 
juftice  iid/*«u/^// juftice  held,  that  there  being  a  time  ap- 

•  pointed; for.  doing  dhe  aft,  the  requeft  to  do  it  muft  be  at 
.that  time.     Aiid  Powell  (aid,  it  was  like  the  cafe  of  a  de- 

'  mand  of  rent  to  enter  for  a  condition  broken,  it  muft  be 
fuch  a  time  of  the  day,  that  the  party  might  have  time  after- 
wards to  do  the  thing.  And  the  chief  juftice  faid,  that  the 
end  of  feven  years  was  the  laft  day  of  the  (qvqw  yeaf  s, 
for  there  is  no  fraflion  of  a  day;  and  after  twelve 
o'clock  at  night  is  after  the  feven  years,  for  the  o^'v 
is  not  the  end  of  the  feven  years,  but  poft  expire:) J- 
«««.    For  the  beginning  and  end  of  a  thing  is  part  of  the 
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Tt^*nvot  thing.    So  if  a  man  were  bora  die  firft  of*  February^  and 

D»N»xKG.    '^^^^  ^°  *^  thirty-firft  of  January  twenty-one  years  after 

TOK.       five  o'clock  in  the  morning,  and  then  makes  his  will  and 

(«)  Vide  ante     dies  by  fix  at  night,  that  (a)  will  is  good,  and  the  devtfar  is 

4S0.  ^  war.     of  age.    Then  the  obligee  muft  make  his  eledion  the  h& 

^"^^  day  of  the  fcven  years,  whether  he  will  have  y.  D.  made 

free  then,  or  ftay  till  die  end  of  eight  years,  and  make  hts 

requeft  accordingly;   for  the  obligee  is  not  to  make  bis  re- 

3[ueft,  but  at  that  time  when  the  diing  is  appointed  to  be 
one.  He  faid  alfo,  thstt:  when  a  dme  is  appointed,  when 
*^*^^*^^"h°"  a  thing  (hall  be  done  upon  requeft,  it  muft  be  done  imrae* 
w^blTdon  "fm-  ^iately  upon  the  requeft,  (which  differs  this  cafe  from  thofe 
fnedUtely  on  re-  cited  by  the  counfel  for  the  defendant  in  error)  as  if  a  coo- 
queit  didon  of  a  bond  be  to  make  a  feoffment  at  fiich  a  dme  upon 

requeft,  there  the  obligor  muft  do  it  immcdiatdy  upon  Ae 
requeft.  But  as  to  this  Powell  <aid,  that  if  it  appeared  to 
them,  that  the  thing  was  of  Ixtch  a  nature,  as  that  it  oiuld 
not  be  performed  at  the  time  limited  for  the  thing  to  be  done 
upon  requeft,  ijbere  the  obligor  fliould  have  a*  convenient 
time  after  to  do  the  thing  in.  Otherwife,  if  it  can  be  done 
then,  it  muft* 

Powys  and  Gould  juftices  held,  that  at  the  end  of  feven 
years  might  be  underftood  a  reafonable  time  after,  fufficient 
to  do  the  thing  ill. 

intr.Trfn,  3  Cholmondelcy  verf.  Bcaling, 

429.  /  S.  C.  6  Mod*  304.    Wm  90. 

Bail  to  an  afiion    A    ^ctre  facias  againft  the  defendant,  reciting  a  judgment 

cannot  take  any  J^\,  in  the  time  of  the  late  king  againft  Ltlly^  and  how 

^^rk  *^fn""  *^  defendant  in  Mcbaelmas  term  the  diirteendi  of  die  late 

thecapias^ad"    king  became  bail  for  the  defendant  Lilly ;  and  concejfa^  diat 

iatisfadendum    if  Lilly  was  convi£ted  in  the  (aid  plea,  that  then  debt  and 

2^^  ^  ^^'  damages,    &f.    recovered  fhould  be  l^ied  of  the  lands, 

Rltccpoft       goods  and  chatdes  of  the  defendant  Sealing,  if  the  defend- 

1 176.  ant  Lilly  did  not  pay  the  debt  and  damages,  i^c,  or  render 

himfelf  to  the  Marjbalfea;  and  that  £/7^  had  not  yet  paid 

the  debt  and  damages,  C^r.  nor  rendered  himfelf  to  die  pri« 

fon  of  the  Marjhalfea  of  the  late  king  or  the  prefent  queen, 

(2fr,  The  plea  in  baf,  that  after  the  judgment,  and  before 

the  iffuing  of  thtfcirefaciasy  no  writ  of  capiat  adjatiifacitn'- 

dum  debite  profecutum,  retornatunty  etaffilatumfuij/eide  recerA 

at  the  fuit  of  the  phintift  againft  the  defendant  Lillys  &c. 

If  the  bailplead   The  plaindff  replies,  a  writ  of  rapias  adfatisfaciendum  iflued 

^t  no  capias  ad  the  twenty-ninth  of  May  in  the  third  year  of  the  queen,  to 

{J^^'fuJS^our    which  there  was  a  non  eft  inventus  returned,  prout^  \Sc.  And 

againft  the  pan-  to  this  replicadon  the  defendant  demurred. 

cipal,  a  reptica- 

ti(^  (hewing  one  fued  out  after  the  eirpintion  of  t  y^  and  a  day  from  the  givSog  of  thejii^^imc 
is  good,  tho*  it  does  not  (late  either  tbtt  there  had  been  any  previous  wiit^  jor  that  the  judimcac 
had  been  revived  by  fcire  £i;;ias. 

Tfcc 
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The  exception  that  ferjeant  Pengelly  took  w^s,  that  it  ap-  Choi. mom m- 
^jcars  in  this  cafe  that  the  bail  was  put  in  of  Michaelmas  term         '•*"' 
j^fFilL  3^  and  that  judgment  v/as  recovered  againft  the     Biaunc, 
principal  in  curia  domini  fvillielmi  teriii  nuper  regtSj  err.  but 
the  writ  of  capias  adfatisfaciendumj  fet  forth  in  the  plea^  Was 
not  fued  forth  until  the  twenty  ninth  of  May  3  Ann,  which 
is  a  void  writ,  fince  an  execution  cannot  be  fued  forth  after' 
the  year.     And  it  docs  not  appear  here,    that  any  writ  of 
fcirt  facias  vih&  fued  out  or  ^nyvrrit  of  capias  ad fatisfaciendum 
fued  out  within  the  year  and   continued  on  the  roll,  as  it 
might  be^  and  on  fuch  thing  fliall  be  intended  ;    and  then 
the  fcire  facias  againft  the  bail  is  without  warrant,   and 
againftlaw:  for  there  (a)  is.  no  default  in  the  bail,  until  a  WAccW.jan. 
capias  fid fatisfaciendum  be  fued  out  againft   the  principal,  J39- l^tw^^ 
whereby  the  plaintiff  makes  ele£Hon  of  one  fort  of  execu-  334^2WiiC65. 
tion,  and  non  eft  inventus  returned.     So  that  here  the  plain-  DougL  5S. 
tiff  of  his  own  {hewing  has  no  right  to  bring  the  fcire  facias 
aeainft  the  bail,  and  therefore  the  judgment  ought  to  be 
given  againft  him.     As  in  the  common  cafe,  where  by  the 
replication  it  appears,   that  the  plaintiff  has   no  caufe  of 
adion,  he  {b)  fliall  never  have  judgment.     This  was  taken  (*)  ^'  Ace.  arj. 
out  of  Mr,  ferjeant  Pengellfs  paper-book.  fee 'thc°b^l^'* 

there  cited. 

H^b  chief  juftice  laid,  that  the  plaintiff  had  no  need  toScmb.  ace.  j. 
fct  out  xht  fcire  facias  in  his  replication,  but  there  might  be  ^^  **^  **• 
•nc  for  all  that.  For  it  is  all  one  to  the  ba^l,  whether  there  was 
z  fcire  facias  or  no.  For  they  cannot  have  a  writ  of  error  upon 
the  judgment  againft  the  principal,  or  the  judgment  in  the 
fcire  facias.  Befides,  if  there  were  no  fcire  facias^  yet  the 
execution  might  be  well,  for  there  might  have  been  a  capias 
adfatisfaciendum  taken  out  within  the  year,  and  continued 
dcwn  by  a  vicecomes  nonmifit  breve.  As  to' the  matter  of  the 
replication  he  fatd,  that  the  plaintiff's  writ  was  his  title  : 
that  that  only  faid,  that  the  defendant  had  not  paid  the  mo- 
ney, nor  rendered  his  body  to  prifon  ;  but  made  no  men- 
tion, whether  any  capias  ad  fatisfaciendum  was  fued  out  by 
the  plaintiff  or  no.  And  yet  without  fliewing  any  thing 
of  diat,  the  writ  contains  a  good  title  to  the  ildion,  and  a 
fulEcient  breach.  Then  when  you  come,  and  by  your 
plea  admit  that,  and  only  plead  by  way  of  excufe,  that  no 
capias  ad  fatisfaciendum  iffued  againft  the  defendant,  you  have 
putthecaiife  upon  that 'fmgle  point;  and  the  only  matter 
is,  lather  there  was  any  capias  ad  fatisfaciendum  fxxcA  out  or 
not?  And  therefore  then  it  is  enough  for  the  plaintiff  to 
(hew  that  there  was  a  capias  ad  fatisfaciendum  fued  out  agauift 
die  principal  defendant 

In  anfwer  to  this,  and  that  the  plaintiff  ou^ht  to  (hew  a 
faficient  writ^  Mr.  Pengelly  cited  the  cafe,  rere  v.  Holyoh^  ^ 

3  Kii^' 
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CHotvoKPX-  3  Kih*  671,  in  ^ijcire facias  againft  bail,  the  defendant plcad- 
'•■^  ed,  that  no  captas  ad  faiUfaciendum  was  ifiued  again!!  the 
BiALiN«.  principal  on  the  faid  judgment ;  the  plaintiff  replied,  that 
the  23d  of  OSfober  a  capias  ad fatis faciendum  iiTued  and  was 
returned ;  the  defendant  rejoined,  that  the  judgment  was 
had  but  on  the  23d  of  iV^^m^r  after ;  and  on  demun-er 
judgment  was  given  for  the  defendant,  and  a  difference 
taken  between  a  judmient  upon  a  writ  of  inquiry,  as  this 
was,  Which  is  at  a  day  certain,  and  a  general  Judgment; 
in  the  lafl  cafe,  the  rejoinder  had  been  ill,  becaufe  the  judg- 
ment relatesi  to  the  nrft  day  of  the  term ;  otherwife  in  the 
iirft.  He  (aid  alfo,  that  the  plea  was  dtbite  profecutum^  \3c. 

Holt  chief  juftice  faid,  that  the  dehite  profecutum  was 
nothing,  that  this  plea  was  only  an  excufe,  and  that  the 
plaintiff's  writ  was  his  title.  And  as  to  the  cafe  in  JTifUr, 
he  (aid,  that  that  writ  was  a  void  writ,  and  was  notfuptr 
judicium  pracdi^um, 

Powell  ju&ite  faid,  iirft,  that  if  the  writ  were  ill  taken 
out,  it  was  only  an  erroneous  execution,  and  the  bail  that 
are  ftrangers  cannot  take  advantage  of  diat  error  in  a  col- 
lateral zGtiotu  Secondly,  that  this  capias  ad  fatisfacitndum 
might  have  been  well  and  regularly  fued  out,  and  they 
would  intend  it  was  fo ;  otherwife  if  the  capias  adJatisfaciiH- 
dum  had  appeared  to  have  been  fued  out,  out  of^term,  that 
(j)  VMe  IL     ^a)  had  beea  ill.    Judgment  was  given  for  the  plaintiff. 
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Blackmdrc  'Oerf.  Tiddctley*  intr.Th%i 

IN  an  a^fiioQ  of  trcfpafs,  allaultand  felfe  imprifonmchti  a  pica  that  th#      '^J^  >^ 
the  defendant  pleaded  not  guilty  infra  6  dnms  \   and  <fefcndant  wai       /vV- 
the  plaintiff  demurred*      And    Mr.  fcrjeant    Darnall  for  ^^^^^  ^ *^j^. 
the  plamtifF  argued,   that  the  court  upon  this   plea,  as  it  the  ftatute  of 
was  pleaded,  would  not  take  any  notice  of  the  ftatute  of  limitatiorts  cx- 
limitations,  that  if  this  plea  were  a  good  plea,  it  would  be  ^***r^"ri^*£ 
a  good  replication  for  the  plaintiff  to  fay,  that  he  took  out  time  than"that 
a  writ  within  fix  years,, which  is  abfurd  :  that  no  iflue  could  which  the  fta- 
bc  taken  upon  this  plea,  or  if  any  iffue  could  be  taken  upon  f^^cprcfcribes, 
it,  yctifa  verdid  were  found  for  the  plaintifi^  '^^  ju^^gnf^^^t  gc„ehu  demur- 
could  be  given  for  him^  becaufe  though  the  defendant  Wer^  rer.  s.  c.  Saiie^ 
guilty  widiin  fix  years,  yet  he  might  not  be  guilty  within  ^i*  ^  ^mo<! 
four.    He  faid  that  this  plea  was  a  negative  pregnant,  and  !|°'    '*        * 
though^  where  a  verdift  is  found  upOn  iflue  joined  upon 
fuch  a  plea^  that  may  in  fome  cafes  make  the  plea  good  \ 
yet  it  is  certainly  naught  upon  demurrer.     And  for  that  he 
cited  12  Edw*  4.  6.     J?n  Negative  pregnant  48*     Br.famt 
title  42« 

Mr.  iJi7yww«rffof  the  defendant  argued*  that  the  ftatute  of  Ev^nr>mpHfoii* 
limitations  is  a  general  law,  and  that  thofi?  pleas  of  the  fta-  ^^Jl^'Jf*"^ 
tutc  of  limitations   are  never  framed  upon  the  ftatute,  but 
are  pleaded  generally)  without  tying  them  up  to,  or  taking 
any  notice  of  the  afl:  of  parliament*    He  faidj,  that  the  plain-  Therefore  in  an 
tiff  might  have  taken  iflue  upon  this  plea,  that  the  defendant  ^^ft'^^*^^* 
was  guilty  withiii  fix  years  5  and  that  the  largenefs  of  the  plea  prifonmcm  if 
taking  in  two  years  more  than  it  needed,  Was  for  the  benefit  the  defendant 
of  the  plairitiff:  that  if  upon  that  ifl[ue  the  jury  had  found  for  J^^^^j^^ 
the  defendant,  he  muft  have  had  his  judgment,  becaufe  if  he  he  need  not 

anfwerthe  arrelt 
Vide  ante  229.  At  leaft  in  an  adion  <br  an  affaiilt,  arreft  and  imprifenment,  a  jufUfioation  of  the 
tpcfjpofs,  aflault  and  inipirifonnient  afbrefaid  Will  include  the  arrefl.  Vide  1  Lev.  31.2  Lev.  j  1 1. 
11 1.    The  vi  and  arxnif  in  an  adlion  of  trefpafs  need  not  be  anfwer6d4 


Vol,  IL  A  a' 


was 


tioo 
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Blacitmoik  ^as  not  c^ullty  within  fix  years,  rt  was  a  neceflary  cdnfe- 
quence,  that  he  vAs  not  guilty  within  four  years.  And  he 
faid,  he  took  it,  that  if  .the  verdi£i:  had  been  found  for  the 
plaintiff,  he  muft  had  his  judgment  too,  becanfe  the  plea 
of  the  defendant  was  falfified :  like  the  cafe  of  debt  upon  a 
fingle  bill,  the  defendant  pleads  payment,  if  upon  iffae  join- 
ed tlie  verdid  be  found  for  the  defendant,  he  {a)  cannot 
have  judgment ;  but  otberwife  if  it  be  found  for  die  plaintiE 


{«)  Sed  none 
▼ide  4  Ann. 


0}Vtd9  ant* 


^)VidefLeT. 
51*  2  Lev.  lit. 


Holt  chiefcjufticc.  The  verdift's  helping  of  fuch  a  plea 
as  this  will  not  make  it  a  good  plea  now  upon  demurrlr* 
This  muft  be  a  good  plea  either  at  common  kw,  or  upon 
the  ftatute ;  it  is  not  a  good  plea  at  common  law,  becaufe 
at  common  law  a  man  might  bring  his  adion  at  any  time» 
neither  is  it  a  good  plea  upon  the  ftatute,  becaufe  it  does  not 
difclofe  the  matter>  that  the  ftatute  makes  a  bar. 

Powell  juftice.  This  plea  at  beft  is  but  argumAitatiTC, 
anil  fuch  pleas  are  never  good,  efpeciaBy  wbere  the  nnatter 
that  makes  the  bar  is  made  fuch  by  an  zSt  of  parliament, 
xrcu  ought  to  plead  it  in  the  words  of  the  ftatute^  Befides, 
if  ifliie  had  been  taken  upon  this  plea,  and  there  had  beta  a 
ttrdi^l  for  the  plaintiili  it  would  have  been  zjccfaik^ 

Holt.    How  can  the  plaintiff  reply  ? 

The  court  held  that  this  matter  needed  not  be  fhewn  for 
caufe  of  demurrer^  and  were  juft  going  to  give  judgment  for 
the  plaintiff;  when  Mr.  Raymond  took  an  exception,  viz. 
that  the  {b\  plea  was  difcontinued^  for  the  declaration  was 
of  an  aflault,«takingy  arrefting>  and  imprifbning  the  plain- 
tiff; and  the  defendant  pleaded  to  the  trefbafs,  affauli,  and 
{mprifonment,  but  laid  nothing  to  the  arreft.  DarnallbM, 
that  the  (c)  treipafs  included  a>L 

Holt  iaid,  that  the  imprifonment  included  the  arreft  ;  iot 
imprifoning  could  not  be  without  an  arreft,  nor  an  arrcfl 
without  impriionment ;  for '  an  arreft  is  an  a&ual  ithprifon- 
ment. 

Judgment  was  given  for  the  plamtiff. 

Note,  When  this  cafe  was  firft  ftirred  in  ATuhaelmii 
term  hft,  the  court  feemed  all  to  be  of  opinion,  thai 
the  plea  was  good,  becaufe  it  gave  the  plaintiff  an  ad- 
vantage. The  record  is>  a^ilion  by'hufband  and  virifc,  for 
that  the  defendant,  ^s,  upon  the  wife  apud,  &r.  infuliim 
fecit ^  and  the  wife,  k^c.  cepit^  arrejlavit,  imprifonavit^  et 
maletrff^avitj  and  the  wife  inprifona  ibidem  per  fpafium^  i^c, 
detinuity  ^^e.  After  imparlance  the  defendant  pleads  thus : 
//  idem  the  defendant  defendit  vim  et  injuriam  quandoj  ^c 

it 
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ft  £dt  quod  aalo  notty  qttia  dicit  quod  tpfe  in  nullo  eft  ctilpabUh   Biacxmohb 
dttranhrefjiontr.  infultu%  imprifonamento  praediifis^  adaliquod  rr.,     ^ 

A       ^     "^  '    J^       ^  *  •  ^      J'  I'fA-       •       I'll  r    Tl»DKEt»Y4 

tentbus  tnfra  o  annoi  proxtme  ante  dtem  ixbibittonss  billae  of 
hufband  and  wife  modo  et forma  prout,  &ct  Note,  Nothing 
was  pleaded  to  the  vi  et  armis  as  is  ufual*  '       C» 

Evans  verf.  Brown, 

THERE   was  a  fuit  in  the  eccleiiaftical  court  for  theie  tf  a  man  fuhalnt 
words,  "  You  are  known  by  the  name  of  bawdy  Neil,  any  Oj^ciai  d«. 
«  and  do  live  with  another  woman's  hufband,'*     Mr.  /?tf^- fSiIiTcT^I 
vwnd  moved   for  a  prohibition,  upon  a  fuggeftion,  that  the  fue  the  party  (ot 
plaintifF  below  had  brought  an  aftion  at  law  for  thefe  words,  ^^^^  '^^  **' 
grounded  upon  fpecial  damage  (he  had  fuftained  by  the  de- ^^^Tt^S    • 
fendant's  fpeaking  of  them.     And  he  compared  this  to  the  tical  court. 
cafe,  where  one  calls  a  Woman  whore  and  thief,  2  Roii,  297.    ^'^^T^l^f'y' ' 
If.  25.  in  that  cafe  flie  fhall  not  have  an  aftion  in  the  ec-    ^  .^^— -^^4  3 
defiaftical  court  for  thofe  words,  though  fhe  might  for  the 
word  whore  i   becaufe  it  being  joined  with  the  word  thief, 
an  a£tion  lies  at  common  law  for  the  words.     Neither  (a) 
can  the  words  be  fplit,  and  an  aftion  brought  at  law  for  the 
word  thief,  and  a  fait  in  the  eccleiiaftical  court  for  the  word  Vld«  afiteSa^ 
whore.     So  here,  though  the  words  are  properly  fuiable  for 
in  the  ecclefiaftical. court,  yet  a  fpecial  damage  attending 
the  fpeaking  them,  by  which  means  an  aSion  lies  at  com- 
mon law  for  fpe^ing  the  words,  they  fhall  not  proceed  for 
the  fpeaking  in  the  eccleflaftlcal  courts     But  the  court  de<^ 
nied  to  grant  a  prohibition. 

(«)  Ace.  2  Roll.  Abr.  29^.  pi.  4.  ante  ?o9.    Vide  1  Vent.  10.        ' 

Green  verf.  Crane. 

S.  C.  It  Mod.  374  6  Mod.  ^09.    SaUc.  iS. 

IN  an  affumpjit  by  an  executor  upon  a  promife  io  his  tef-  ^  prt>nfifc  to 
tator, '  the  defendant  pleaded  wn  ajfumpftt  infra  6  annos  to  J^J^^^  be**i v^^ 
the  tcftator.     And  upon  evidence  it  appeared,  that  aftei  the  in  evidence  upod 
death  of  the  teftator,  and  after  fix  years  elapfed  from  the  ^«  J^c  of  af- 
time  of  the  contraft,  the  defendant  ovtrned  the  debt  to  the  an]J!^^/o'J{["  ^"^^ 
executor,  and  promifed  to  pay  it.     And  whether  this  evi-  cuto^j  teftatof/ 
dence  would  maintain  the  iffue  tvas  the  queftion^     Serjeant 
Darnell  for  the  plaintifF  faid,  that  it  was  agreed  in  the  cafe 
of  Hy king  verf,  Haflings^  ante  389.  421.  that  a  bare  own- 
ing of  the  debt  after  the  fix- years  was  fufficient  to  revive  it; 
but  here  was  a  promife  as  well  ?.s  an  owning*     But  after  the 
cafe  had  been  ftirred  twice,  and  the  court  had  taken  farther 
time  to  advife.,  //<?// chief  juftice  delivered  the  refolution  of 
th^xx)urt,  and  faid,  that  they  were  all  of  opinion,  that  the 
aAion  could  not  be  maintained,  the  promife  being  made  to 
the  executor,  and  fo  out  of  the  iflfue*     But  it  would  ha've 
been  otherwife,  if  the  promife  had  been  made  to  the  teftator 
witb^n  fix  years.     Note,  this  cafe  was  tried  before  Holt  at 
A  a  2  niji 
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G%zx9      nijtprius  at  Guildhall.  And  he  permitted  the  parties  toniW 
C 1 A  K  K  •      *^  ^       ^^  court. 

Ahabeaictffput-TN  an'  aftion  of  trefpafs  the  plaintifF  declared  of  an  aflaulf» 
^^^uf^^oT^*^  A  battery,  and  wounding,  upon  the  6th  of  JurUy  and  of 
mfcriorcourt.  ^^  aflault,  battery,  wounding,  and  falfe  imprifonment  by 
VWeSalk.  a^z*  the  fpace  of  four  hours  upon  the  firft  of  Auguji  after,  ii 
*'Jj^- '-^^ '3- ^fo/wwttwi  the  plaintiff  30/.  The  defendant  pleads  as  to  the 
12  . 1,  c.  29.  ^j.^fpj^(g^  affault,  battery>  wounding,  and  falfe  imprifonment 
The  pendency  '"  ^^^  plaintiff's  decimation  fecondly  mentioned^  Not 
ofanaaionfor  guilty;  and  as  to  the  trefpafs,  affault,  battery^  andwound- 
thc  fame  cauijp  j^g  in  the  plaintiff*s  declaration  firft  mentioned,  he  prays 
l^iJlllS^^oTbe  judgment  of  the  bill,  becaufe.  before  the  exhibiting  of  the 
pleadedin  abate- bill,  yr/V/V^f^  fuch  a  day,  the  plaintiff  levied  a  plaint  in  the 
ineftttoanac-  Marjhalfea  againft  thfe  defendant  of  a  plea  of  trefpafs  and 
doftinafupaior^lj-^yj^  ^^^^^^j^^  of  the  plaintiff  99J.  quae  qui  dan  querela 
ILacc.  II  Mod.  afterwards,  viz*  fuch  a  day,  was  debito  modo  removed  by 
ao4-  writ  of  habeas  corpus  iffuing  out  of  the  king's  bench,  return- 

Acc.  Bro- Brief,  jjhie  immediate  before  the  chief  juftjce,  into  the  king^s 
5i\a.^  ^'  bench  :  and  thereupon  the  defendant,  by  his  attorney  in  the 
king's  bench,  at  the  fuit  of  the  plaintiff,  of  the  plea  of  tref- 
pafs and  affault  aforcfaid,  appeared,  and  put  in  bail,  ac- 
cording to  the  cuftom  of  the  faid  court,  prouty  Wr.  which 
plea  in  the  king's  bench  remanens  adhuc  pendei  minime  dif-^ 
continuatum  Jive  deter  mi  natum :  and  avers,  that  the  plaint 
levied,  ^f.  in  the  Marjhalfea',  and  the  plaintiff's  bill  for 
\  the  firft  mentioned  trefpafs,  affault,  battery,  and  wounding^ 

in  the  king's  bench  exhibited,  were  levied  and  profec'uted 
fro  una  et  eadem  materia  et  cauja  aSlionisy  it  non  alia  neque 
diverfa  ;  et  hoc  the  defendant  paratuSy  &c.  unde  petit  judicium 
de  bida  praediSfa  of  the  plaintiff  againft  the  defendant,  de 
una  et  eadem  materia  fuperius  modo  exhibita,  pendente  praidi^a 
priori  placitOy  ut  praefertur^  indeterminatOy  et  quod  billa  ilky 
quoad  eandcm  tranfgreffionemy  infultum^  verberationemy  etvul- 
nerationem  firft  mentioned,  cajfetury  ^c^  To  this  plea  the 
plaintiff  demurred. 

Mr,  TVard  took  feveral  exceptions  to  the  plea,,  which  I 
ihall  not  report,  becaufe  they  did  not  receive  the  refolution 
©f  the  court  upon  them,  they  going  upon  another  matter, 
which  Mr.  JFard  took  no  notice  ofr 

Holi  chief  juftice.  A  habeas  corpus  does  not  remove  the 
caufe  out  of  the  inferior  court,  the  caufe  is  ftayed  bdow; 
but  a  plaint  pending  in  an  inferior  court  is  no  plea  to  ai> 
atStion  brought  in  the  courts  at  Wejlminjler.  There  is  a 
great  deal  of  difference  between  a  rccordariy  or  a  certiorari^ 
and  a  habeas  corpus.  In  the  cafe  of  a  recordariy  the  proceed- 
ings are  upon  lliat  y   «uid  the  rceordari  is  entred  upon  tfce 

raU» 
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noH^  and  the  retura  of  it  which  is  the  plaint,  and  the  plain-       Smt 
tiff  declares   upon  that,  and  the  paj  ties  have  day  in  court    tv»w»» 
tipon  the  recordari :  and  fo  it  is  of  a  certiorari     But  upon  a 
iabeas  corpus  the  parties  have  no  day  in  court,  but  the  pro- 
ccedingi  below  are  fuperfeded,  and  the  plaintiff  has  liberty 
to  declare  againft  tlie  defendant,  as  in  cuflodia  Marefchallu 

Powell  jufiice.  Upon  a  hahecH  corpus  the  caufe  is  not 
removed  out  of  the  inferior  court,  fo  as  to  be  pending  here,  , 

and  confequently  it  cannot  be  pleaded  to  another  declaration 
for  the  feme  thing  j  but  when  the  defendant  is  brought  here 
by  habeas  corpus^  we  make  him  put  in  bail  to  anfwer  a  de~ 
claration  to  be  delivered  within  two  terms,  and  if  he  does 
not  put  in  fuch  bail  we  grant  a  p^ocedeyido ;  but  a  recordari  is 
quite  different,  for  upon  that  ^he  proceedings  are  removed* 

Hdt  faid,  that  this  declaration  was  upon  the  habeas  cor* 
fusy  and  though  an  imprifonment  was  added,  that  [a)  was  ^^'  '^"^^ '  ^^^* 
no  more  than  the  plaintiff  might  do,     Powell  feemed  to  think  jlj]  w.^jan. 
it  a  variance,  but  then  he  faid,  it  would  be  a  declaration  by  312!  W.  719, 
the  bye,  which,  the  plaintiff  had  by  law  liberty  to  charge  the  '  ^^  *77- 
defendant  with,    and    that  would  juftify  this    declaration. 
The  court  gave  judgment,  that  the  defendant  fhould  anfwer 
over. 

This  which  follows  is  taken  out  of  the  notes  of  Mr.  P/«- 
gelfy^  who  was  counfel  with  the  defendant  upon  the  de* 
murrer. 

Bv  Holt  and  the  court  it  was  refolved,  that  the  defendant 
ihould  anfwer  over.  For  this  declaration  may  be  in  pur- 
fuance  of  thefirff  habeas .  corpus,  a^d  the  plaintiff  may  declare 
on  an  imprifonment,  and  when  the  defendant  is  in  cuftody, 
die  plaintiff  may  declare  againft  him  tor  any  matter,  atid  the 
variance  of  the  damages  is  allowable,  and  is  the  courfe  of 
the  court  But  indeed  in  that  cafe  the  bail  cannot  be 
charged.  A  habeas  corpus  does  not  remove  the  plaint,  but 
it  is  only  certified,  and  the  proceedings  below  are  by  this 
writ  fu4^ended,  and  there  is  no  proceeding  here  upon  that 
plaint.     But  the  plaintiff  declares  againft  the  defendant  de  ^ 

novo  a^  a  privileged  perfon  in  cuflodia  MarefchalUy  and  there 
is  no  day  given  to  the  plaintiff  upon  tho  return  of  the  habeas 
corpus,  as  in  cafe  of  a  recordari  or  pone,  fo  that  the  plaintiff 
is  not  in  court. 

But  it  is  a  quaete,  if  there  be  not  a  caufe  pending;  for  if 
he  efcapes,  it  feems  the  plaintiff  may  have  an  z&xot^ 
againft  the  marflial,  for  the  defendant  comes  with  a  charge 
upon  him,  which  cannot  be  without  an  adion  or  writ. 

It  feems  that  the  Iheriff,  marftial,  Vc^  was  anfwerable 
for  the  elcape  of  a  maa  taken  by  a  bUl  of  Middkfex  or  tati^, 

tat 
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SEtRi        /<7f  before  the  ftatute  that  introduced  thcac  etiamsy  and  that 
Turn  e       this  anf\ycrs  Mr.  P^w^^//)-*s  f w^^rir. 

Regina  ^erf.  Harman. 

If  a  ftatute  im-  ^np'  H  E  defendant  was  Indicted  upon  the  9  W  10  tniL  3, 
pofes  a  pecuniary  ^  f.  41.  for  preventing  imbezzlement  of  the  queen's 
Dncwhoftail*'^^ft^r^^9  UDon  the  claufe,  that  fuch  perfon  or  perfons  in 
beindiftcd^nd  whofe  cuftody,  pofl'eflion  or  keeping,  fuch  goods  or  (lores 
conviaed  of  a  marked  as  aforefaid  ihall  be.  found,  not  being-  employed  as 
Sa^ftauitc^pfD.  aforefaid  j  and  fuch  perfon  or  perfons^  who  fhall.  conceal 
hibiti,  a  perfon  fuch  goods  or  ftores,  marked  as  aforefaid;  being  indi&ed 
rn^y  be  indifted  apd  convifled  of  fuch  concealment,  or  of  the  having  fuch 
^idetnxj^^^!  goods,  or  ftores  found  in  his  ciiftody,  poflfeffion  or  keeping, 
991.  andthf  mail  forfeit  fuch  goods,  and  the  fum  of  200/.  together  with 
>)ooks  there  cofts,  Wf,  the  one  moiety  to  his  majefty,  and  the  other  to 
^— •  the  informer.     And  the  mdiftment  fet  forth,  that  the  de- 

fendant after  the  24th  of  June^  1698,  via.  fuch  a  day,  ad-t 
tunc  vel  <id  aliquod  tempus  antea  velpoftta  non  exiftens  pailary 
jfnglice ^contTzAor^  cumprincipalibus offciariis^  vel commijfioihm 
{inis  clajfis^  Anglice  n^iyy^feu  bombardarum^  Anglice  ordnance^ 
ipfiui  diSlae  dominae  reginae^Jeu  viSiualar'm^  Jnglia  vi<9ual-r 
lers,  pro  ufu  di£iae  dominae  regtnae\  neque  negotiator  ixifiens  ad 
tnde  per  aiiquem  talem  pa^orem^  ^c.  as  before,  apud  B,  prat-^ 
An  indi^^mcnt  diaum  habuit  in  .cujiadiay  Anglice  Cuftody,  poffeffume  et  cuftedia 
fora matter  r  -       J     r        i         •  ^  c«-         r/      T.         -    /  tr 

yrhichwaiiJot  juu^  Angltte  keepmg,  y«<i^i^(?r,  <3^.>  fiparaitter  tmpreffkt^ 
9m  offence  at  Anglice  marked,  cumjigno  vocato  the  oroad  ^rrow,  e^xifient^ 
conDmon  jaw,  n^^Q  ^^^^^  g^^^  y.^^  bellicofae  et  navales  di£iae  dominae  reginae  ad» 
by  hatuic, ought  *^^^  ^^  "'^  anteif  ujumter  trnprej/atae  fuere^  et  adbuf  trn^eja- 
to  charge  it  to  tae  junt^  Anglice  marked,  contfa  formamJiatutiiH  hujufm»di 
have  been  com-  ^^  nuper  editiy  ef  prQviJi  5  quodque  praediii.  quatuor^  i^c.Jk 
ibrrrujm^rtatini.  ^'  praeferttiry  impreffat.  adtunc  et  Ibidem  invent,  fuere  in  cuf^ 
^,  ace.  Saik.  todia  t^t  po£ejlJione  of  the  defendant,  the  defendant  adtunc  nen 
S-c.  pi.  3.  exijlente  negotiator e^  ui  praefertur^  prout  perjiatutum  praedic^ 
Vide"acc.  40?'  ^^'''  ''^  hujufmodi  cafu  editum  et  provlfum  requiritvr^  indiminu^ 
Com.  India-  tionem  praedi^aruTp  rerum  belUcofarum' et  navalium  diHae  ^3-* 
mentG.  6.  id  minae  reginae  ac  contra  pat  em  diifae  dominae  reginae^  ^oronanty 
^  fos!"  ^'  *'  dignitatem fttasy  &c.  Two  exceptions  were  taken  to  Ais 
Ajudj:iiient  pan- indictment  in  arreft  of  judgment:  Firft,  That  no  indjd* 
not  be  sivcn  for  ment  lavj  bccaufe  it  was  la  new  offence,  and  ^  particular 
In^ndiftS"  penalty' infliaed  of  forfeiture  oF  the  goods  and  200/, 
whichdoesnot.  p^out  in  the  aft.      But  this  exception  is  contrary  to  the 

words  of  the  act,  and  was  over-ruled  by  the  chief  jufp 
i  K^^ept^*247,  ^^^^>  becaufe  the  forfeiture  accrues  by  the  convidion  in 
I  Mod.  2.     ^  an  indifiment  for  the  offence.     The  (econd  exception  was, 

that  the  indidtment  did  not  conclude  contra  for rnamJiatutU 

If  a  ila'.ute  r^uthorlzes  an  indi^mpnt  ygalnft  anyone  not  being  a  contra£)or,  upon  whom  ftores 
fliould  be  tbun<f^  an  indiAnr>ent  that  the  defendant  not  being  a  contrador  had  (lores  in  hispoflef* 
fion  contra  formam  Aatuti^  &c.  and  that  the  faid  ilores  were  found  upon  him»  he  not  being  a  con« 
tra^oi  as  by  the(hitute  is  required,  i$  b^  bccjLufr  it  dpes  not  apply  the  words  contra Ibrmain 
mtoti  \M  the  ftodjog  of  the  ilorcs  uppn  h^.  •    ' 
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And  it  was  faid  for  the  defendant,  that  where  an  offence  is  R»oina 
created  by  ad  of  parliament,  you  muft  defcribe  the  faA  fo  hajjm**. 
"in  Ac  inuidment,  as  it  may  appear  to  be  within  the  ftatute, 
and  you  muft  alfo  conclude  your  indidhnem  contra  formam 
fiatutii  for  it  is  your  conpluding  tbeindi^ment  in  that  man-* 
ner,  that  declares  your  proceeding  for  the  oiFence  to  be 
upon  the  ftatute ;  and^hcre  that  is  wanting,  the  indidment 
is  an  indidment  at  common  law,  and  that  in  this  cafe  muft 
be  ill  i  becaufe  a  man  may  come  to  the  pofTeffion  of  fuch 
faoi&  by  bailment,  and  then  the  having  them  found  in  one.'$ 
cufiody  is  noxrrime  at  common  law,  but  only  becaufe  it  is 
made  fuch  by  2&  of  parliament :  and  this  is  an  eflential 
fenn.  It  was.  infifted  for  the  queen,  that  the  contra  for^ 
mamJlatutij^xA  the  non  exijlentt  negotiator e^  proutperjiatutum 
frgedUiwB  in  hujufmodi  cafu  editum  it  frovifum  nquiritur^ 
which  concluded  the  two  &£ls,  that  wt!re  charged  in  the 
indidment,  would  fupply  the  want  of  the  contra  formam Jla^ 
tuti  in  the  concluAon  of  the  indidtment.  But  to  this  it  was 
anfwered  for  the  defendant,  that  in  cafe  the  iirft  hSt  was 
diat  which  was  made  criminal  by  the  a£t  of  parliament,  that 
would  have  been  well ;  which  the  chief  juftice  agreed,  fay- 
ing that  the  reft  would  be  furplufage,  and  wouldnot  hurt^ 
but  that  it  was  the  goods  being  found  in  the  defendant's 
Cuftody,  which  was  the  offence,  and  not  the  having  the 
goods  in  his  cuftody  ;  for  though  he  had  fiich  goods  in,  his 
cufiody,  yet  if  they  were  not  found  in  his  cuftody,  that 
was  no  offence :  and  therefore  it  was  the  latter  part  of  the 
indidment  that  contained  the  offence,  which  the  chief  juC« 
dee  agreed  alfo  ;  anc}  that  not  being  concluded  centra  formam 
Jlatuti  was  ilL 

Powell  JM&^e^  In  all  cafes  of  indidments  for  offences 
againft  a  ftatute,  the  indi(Sbnent  nnift  conclude  contra  for^ 
mamjigtuti^  iiriiich  all  the  court  agreed,  and  ordered  the 
foftea  to  ftay  till  it  was  further  moved< 

Regina  verf.  Paty  ct  alios,  ^ 

S.  C  Salk.  503.  ^^  / 

pJTTzskd  four  others  were  committed  by^the  fpeakcr  The  idng*f 

.  of  the  houfe  of  commons,    by  virtue  of  an  order  of  bench  cannot 
thathoufe;  and  upon  a  haieas  corpus  to  bring  them  before  ^^^*"»?^  *  "™** 
this  court,  the  warrant  was  returned,  which  follows  in  haec  HJ^^^t  frlST 
verba  :  Marfis  S  die  Dtcemhris  1 704-     By^  virtue  of  an  order  the  fpeaker  of 
of  the  houfe  of  commons  of  England  m  parliament  affemblcd  thchouft  of 
thU  day  made,    theffe    are  to  require  you  fortl^with  upon  ^^^^Tof  pri  *i- 
light  hereof  to  receive  into  your  cuftody  the  body  of  John  lege.  s.  c.  H«l(. 

2$6.    R«acc.  * 
»  Wilt  199,  3  WaC  iSS.  Bl  754.  Vidc4  Inft.  15,  i-.  Ante  18.  i  St.  Tr.  89.  a  St.Tr,  6^7 
^io.  jSt^Tr.  208.  7St.Tr.437.  Junius  April  22,-1771.  iHaWk.  cis.'il  72,  73,  74. 
Tho'  the  ptrtjr  was  not  a  member  of  the  houfe. 

And  ihe  toeach  of  priv9ege  was  committed  out  of  the  houfe.    R.  ace.  3  WUf.  1 88.  Bl.  754. 
And  tho*  the  breach  of  privilege  appears  upon  the  warrant  to  have  been  merely  bringing  an  ai^ocu 
Thefpcaker's  wanant  need  not  be  feakd.    Scmb.  aec  1  Wilf.  188.  Bl.  754. 
And  may  dSna  that  dieymaUranaini^gufted/iuKi^theyih^lj^cd^cha^  of 

m*  VidtaKricK?.  %%u 

f'aty 
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Kiciif  A  Paty^  who,  as  it  appears  to  the  houfe  of  commons,  is  guilty 
Paty.  of  commencing  and  profecuting  on  a6lion  at  common  law 
•  againft  the  late  conftablcs  of  AyUJbury^  for  not  allowing  his 
vote  in  the  cleAion  of  members  to  ferve  in  parliament,  con- 
trary to  the  declaration,  in  high  contempt  of  the  'juriflic- 
tion,  and  in  breach  of  the  known  privileges  of  this  houfe ; 
and  him  in  fafe  cuftody  to  keep,  during  the  pleafure  of  the 
laid  houfe  of  commons ;  for  which  this  (hall  be  youi^  war- 
rant- Given  under  my  hand  this  fifth  of  December  e^nm  Da- 
mini  1704.  To  the  keeper  of  her  majefty's  gaol  of  New- 
gatey  or  his  deputy, '  The  warrant  was  fighed  Robert  Har^ 
fey.  This  habeas  corpus  was  moved  for  on  the  laft  Mondayhwt 
pne  in  the  term,  and  the  court  granted  the  writ  returnable 
the  Saturday  after.  Some  perfons  thcHight  the  return  too 
long,  and  the  court  were  much  prefled  to  make  it  ihorteri 
but  the  court  would  not,  but  faid,  that  in  a  cafe  of  this  con- 
lequence,  they  ought  to  give  the  parties  concerned  time  to 
confider  what  return  to  make,  and  if  there  were  any  delay, 
the  parties  were  the  caufe  of  it  themfelves,  by  not  moving 
(boner.  The  defendants  were  brought  up  upon  the  Satur^ 
day^  and  Mr.  Mount ague^  Mr.  Page^  Mr.  Lechtnere^  and 
Mr.  Denton^  argued  that  they  ougiit  tp  be  difcharged.  I 
.  was  not  prefent  at  the  argument,  There  were  no  counfel 
to  maintain  the  commitment.  The  court  put  off  delivering 
then-  opinion  till  Monday^  which  was  the  laft  day  of  die 
term,  and  then  2X\feriatim  delivered  their  opinions.  I  did 
not  hear  very  well,  but  the  fubftance  of  what  was  laid,  as  I 
apprehended,  was  to  the  following  effe<ft, 

G^«A/juftice.     The  prifoners  ought  to  be  remanded.    He 

faid,  that  this   was  the  firft   habeas  corpus  that    was  ever 

brought  by  perfons  committed  by  the  houfe  of  commons^ 

that  he  ever  heard  or  read  of;  and  therefore  no  fuch  writ 

(<r)  vide  Cq.      having  ever  been  brought  before*,  that  (a)  is  an  argument, 

f^"' ^»«  *>•       that  no  fuch  writ  lies.     He  faid,  if  this  had  been  a  return 

4^ "  '7«*ote  ^f  ^  commitment  by  an  inferior  court^  it  had  been  naught, 

Tiw  king's        becayfe  it  did  not  fet  out  a  fuificient  caufe  of  commitment : 

bench  canhot     bqt  this  return  being  of  a  commitment  by  the  houfe  of  com- 

vlkKcrof^thi*"'  '"^"^^  which  is  fupcrior  to  this  court,  it  is  not  revcrfible 

{loufc  of  com-    for  form.     And  that  anfwers  the  objeftions  to  the  fomi  of 

monsi  the  commitment.     We  cannot  judge  of  the  privileges  of 

the  houfe  of  commons,  but  they  are  to  debate  them  among 

themfelves.     He  faid,  it  was  objefted,  that  by  Mag.  GharU 

c,  29.  no  man  ought  to  be  taken  or  impriibned  but  by  tht 

law  of  the  land.     But  that  the  anfwer  to  this  was,  that  there 

were  feveral  laws  in  this  kingdom,  among  which  was  the 

(ex  parliamenti^  which  law,  as  it  is  faid  in  the  4  In  ft.  15.  ab 

^nibus  ejl  quaerendoy  a  multis.  ignorata^  apaucis  cog/iita ;  rnd 

that  is  was  ^uncertain,  that  thofe  words  in  the  ftatute  of 

Mag,  Chart,  were  to  be  reftrained  to  the  common  law.  He 

faid,  the  parliament  had  laws  and  cuftoms  peculiar  to  itfelf, 

and  that  this  was  declared  to  be  fecundum  legem  parliamenti'^ 

3ind  that  the  judges  ought  not  to  give  any  anftver  to  queftions 

propoled 
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propoTed  to  them  about  matters  of  privilege,  becaufe  the  Reciha 
privileges  of  parliament  are  not  to  be  da.ermined  by  the  p^*^ 
common  law.  He  faid,  there  had  been  an  obje<Slion  made, 
that  this  warrant  was  only  figncd  by  the  fpeak<*r.  But  he 
faid,  that  was  the  way  the  houfe  of  commons  adled.  As  to 
the  objcdion,  that  if  this  proceeding  here  were  not  allowed, 
it  would  make  the  people  of  England  bondmen ;  I  anfvver, 
that  this  commitment  is  a  punifhment  ufed  by  them, 
and  that  it  d^tcnnines  with  the  feffions.  He  faid,  there 
vas  no  difference  between  this  and  my  lord  Shaftef^ 
iurfs  cafe,  i  Mod,  144.  This  was  the  firft  inftance  of  a 
bahtas  (ortus  granted  upon  a  commitment  by  the  houfe  of 
lords.  Tnat  according  to  that  cafe,  if  the  return  had  been 
general,  without  expreffing  ^4iat  the  particular  matter  of 
contempt  was,  it  had  been  good ;  and  though  here  the  fpe- 
cial  matter  was  exprefle^,  that  would  not  alter  the  cafe, 
becaufe  this  court  had  nothing  to  do  with  it,  nor  could 
gainfay  (he  houfe  of  commons.  That  the  houfe  of  com- 
mons were  to  be  intrufted  with  the  liberty  of  the  people, 
and  tfa^t  nobody  could  fuppofe  they  would  make  ^ny  inva- 
fions  upon  it.  The  judgment  in  the  cafe  of  Sir  John  Elliot^ 
7  Su  Tr,  242.  was  reverfed  in  the  hbufe  of  lords,  becaufe  Tfmfert  Cir.  u 
matters  tranfaded  in  parliament  are  only  cognizable  there. 
And  fo  it  appears  by  Prynnis  Animad,  on  4  /«/?.  12.  He 
&id,  the  houfe  ofcwimons  were  the  reprefentatives  of  the 
people,  and  concluded,  that  no  habeas  corpus  would  lie, 

Ptfft^xjuftioe.    lam  of  ihe  fame  opinion.     He  faid,   he 
would  confider  the  objeSions  that  had  been  made  to  the 
return  and  give  an  anfwer  to  them  \   not  that  he  thought 
they  had  jurifdi£^ion  of  the  caufe,  but  that  the  commitment 
might  not  be  taken  io  totally  nought,  as  it  had  been  repre* 
fcntcd  to  be.     He  faid,  it  had  been  objefted,   that  this  cafe 
differs  from  my  lord  &brftejburf%  cafe,  becaufe  that  was  a 
commitment  by  order  of  the  houfe  of  lords,  this  only  by  the 
fpcaker's  warrant.     To  that  he  anfvvered,  that  this  war- 
rant, as  was  recited  in  the  warrant,  was  by  order  of  the 
houfe  of  commons.     The  fecond   obje6lion  wasi   that  the 
warrant  was  not  under  feal,  and  2  Inji,  52.  is  that  war- 
rants of  contmixtment  muft  be  in  writing  under  hand  and 
fcal.     But  to  this  I  anfwer,  that  the  houfe  of  commons  is  a  Commitment  by 
court ;  and  fo  my  lord  Coke  fays,  in  his  4  /«/?.  28.  23.  and  a  cour;:  need  not 
commitments  by  a  court  need  not  be  under  hand  and  feal.  ^«"^^d«rfc*l' 
And  befides,  the  confuetudo parliamenti  will  juftify  this  com- 
mitment.    Thirdly,  this  cafe  is  objefted  to  differ  from  my 
lord  Shaftefiurfs  cafe,  becaufe  {a)  he  was  a  member  of  the  («)  Vide  an^e 
houfe  of  lords.     But  if  this  objecSion  would  take   place,  it  *^* 
would  d^roy  all  their  power  of  committing  for  breach  of 
privilege,  for  thefe  are  moft  commonly  by  perfons  not  of 
the  houfe.     Fourthly,  this  commitment  is  for  a  matter  done 
out  of  the  houfe.     That  muft  receive  the  fame  anfwer  with 
the  lafij   that  fo  ar^  mgft  breaches  of  privilege.    Fifthly, 

it 
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Reoika      it  is  objected,  that  the  -comrrvtmcnt  is,  during  the  pleafure 


Patt. 


of  the  houfe  of  commons,  whereas  it  ought  to  be,  till  thcjr 
{hall  be  difcharged  by  due  courfe  of  law.     To  this!  anfwcr, 
that  this  comniitment  is  more  favourable  tor  the  prifoner, 
and  more  for  his  benefit,  than  a  commitment  for  a  certain 
time  ;  for  this  commitment  determines  with  the  feifion,  and 
it  leaves  the  houfe  a  power  to  difcharge  the  prifoners  upon 
their  fubmiflion^     Befides,  this  is  agreeable  to  the  conftant 
forms  of  conynitments  by  the  houie>of  commons;  and  it  is 
agreeable  to  our  commitments  here,  which  are  implied  to 
be  during  the  pleasure  of  the  court.     And  though  the  houfe 
of  commons  exprefs  that  in  their  commitments,  yet  thai  is 
only  cxpreffing  what  we  imply.     Sixthly,  the  caufe  of  com- 
mitment is  for  bringing  an  a£tion    at  common  law,  and 
fhall  the  commons  hinder  a  man  from  proceeding  at  law? 
Now  in  general  fpeaking,  that  is  the  only  ufe  of  privilege ; 
and  the  meaning  oi  privilege  is,  that  it  is  a  privilege  againft 
the-courfe  of  law :   fuch  is  the  privilege  ofmembers  agatnft 
fuits  at  law   to  be  brought  againft  them.     This  objedion 
has  been,fariher  enforced  by  remembring  the  refolutions  in 
the  cafe  of  4fi^hy  and  White^  ante  938.  where  it  was  deter- 
mined by  the  houfe  of  lords,  that  an  a6lion  would  lie  againft 
the  conftables  of  Jylejbur^  for  refufmg  a  man  his  vote  at  an 
cleftionof  members  to  ferve  in  parliament.     But  in  anfwer 
to  that,  this  does- not  appear  to  us  •«  be  the  fame  cafe^ 
The  parties  arff  different,  and  it  may  be  the  cafes  may  be 
diflcrent,  arid  all  thefe  prifoners  may  have  been  guilty  of  a 
breach  of  privilege.      If  all  commitments  for  contempts, 
even  thofe  by  this  court,  fhould  come  to  be  fcanned;  they 
would  not  hold  water.     Our  warrants  here  in  fuch  cafes  are 
ihort,  as  for  a  contempt,  or  for  a  contempt  in  fuch  a  caufe. 
So  ill  chancery  the  commitments  for  contempts  are  for  a 
contempt  in  not  fully  anfwermg,  lie.  and  would  not  this 
commitment  be  fufficient  ?    If  a  commitment  be  for  a  con- 
tempt in  not  paying  money  according  to  an  order  of  court, 
without  reciting  the  order,  yet  fuch  a  commitment  is  good. 
The  houfe  of  commons  i^a  great  court,  and  all  thirigs  done 
by  them  are  to  be  intended  to  have  been    rite  aila^  and  the 
matter  need  not    be   fo  fpecially  recited   in    their  war- 
rants \  by   the  fame   reafon  as  we  commit  people  by  a 
rule  of  court  of  two  lines,  and  fuch  commitments  arc  held 
good,   becaufe  it  is   to  be  intended,   that  we  underftand 
)vhat  we  do.     Seventhly,  it  is   objeftcd,    that   by  Mag. 
Ch(irt.    c.  29.  no  man  ought  to  be  taken  or  imprifoncd, 
but  by  the  law  of  the  land.     But  to  this  I  anfwer,  that  lix 
terrae  is  not  confined  to  the  common  law,  but  takes  in  all  the 
other  laws,  which  are  in  force  in  this  realm  ;  as  the  civil  and 
canon  law,  Wr.  and  among  the  reft,  the  Ux  parliamenti.    By 
-the  28  Ed.  3.  e,  3,  there  the  words  lex  terrae^  which  arc  ufcd 
^     in  Mag,  Char,  are  explained  by  the  words,  due  procefe  of  law; 
^d  the'meaning  of  the  ftatute  is,  that  all  consmitoieats  muft 

lie 
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be  by  a  legal  authority.     And  the  law  of  parliament  i6  as      R««iitA 
much  a  law  as  any;  nay,  if  there  be  any  fuperigrity,  this  is        p^^^ 
a  ruDerior  law, . 

He  laid,  there  were   two  things,  which  were  moft  ma- 
terially obje^ed.     Firft,  that  this  court,  which  is  the  fu- 
preme  ordinary  court  of  law,  and  has  a  very  ample  autho- 
rity, authority  to  ^ifcharge  a.  man  committed /^r  mandatum 
iomini  rtght  1^^  afttrtiori  authority  to  do  it  where  the  com-    . 
mitmcnt  is  by  fubjefts.     But  the   inftance  put  is  of   no 
weighty  becauie  fuch  a  commitment  is  not  good.     For  the 
ki(\gis  to  a£t  by  his  officers,  and  when  the  king  fat  here,  it 
vnsodjpropoTrtpai  but  (a)  the  judges  gave  the  rule.     As  fa)  AccjD* 
it  is  one  of  the  grievances  mentioned  m  the  petition  of  ^^^i"^  4<* 
right,  3  Can  I.  that  men  were  detained  in  prifon  by  the 
king's  ipecial  command.     A  commitment  by  a  court  is  of 
greater  authority]  than  a  commitment  bv  tne  king  in  per« 
fon,  and  is  accounted   in  law  a  commitment  by  the  king. 
So  where  fome  ftatutes  iay  the  offenders  (hall  be  fined  at  the 
king's  f^eafure,.that  pleafure  muft  be  declared  in  the  courts 
proper  for  the  conusance  of  the  offences.     The  fecond  ob* 
jedion  is,  that  if  this  court  cannot  judge  of  the  commit- 
ments of  the  houfe  of  commons,  and  fuch  a  commitment  as 
diis  is  good,  they  may  flop   the  whole  courfe  of  law,  and 
take  upon  them  a  defpotic  power.     But  this  is  a  very  fo- 
reign fuppofttjon,  and  what  ought  not  to  be  (aid  by  any 
EngUJhmann     The  houfe  of  commons  are  a  great  branch  of 
the  conftitution,   and  are  chofe  by  ourfelves,  and  are  our 
tniftees^  and  it  cannot  be  fuppofed,    nor  ought  to  be  pre- 
famed,  that  they  will  exceed  their  bounds,  or  do  any  thing 
amifs.    It  does  not  appear  to  us,  what  thefe  adlions  were,  • 
and  die  houfe  of  commons  have  examined  inlo  that;  and 
we  know,  they  have  a  jurifdiftion  with  relation  to  breaches 
of  privileges,  and  contempts  done  to  them,  and  the  right  of 
perfons  to  vote  for  members  of  parliament;   and  we  mufl 
take  it,  that  what  they  have  done  is  warranted  by  that  their        , 
JDnfdidion,  and  is  well  done.     He  faid  this  was  a  pommit- 
ment  in  execution,  and  not  pro  falva  cuftodia.     He  faid,  the 
court  were  to  determine  the  bounds  of  jurifdi&ion,    as 
they  do  the  'boqnds  of    parifhes,   by  ufage;    that    of  tho 
fide  of  the   houfe    of  commons,  there    ^Vas    immemorial 
ufage ;  and  that  he  expected  fome  precedents  would  have    - 
brought  to  ihew,  that  this  court  might  inquire  into  the  pro* 
ceedings  of  the  houfe  of  commons,  and  difcharge  peifons 
committed  by  them ;  but  that  the  counfel  for  the  prifoners 
had  not  brought  one  precedent,  nor  one  book  cafe,  nor  one 
cpinion  in  print,  to  warrant  any  fuch  power  in  this  court: 
and  that  mn-ufer  in  this  cafe  was  a  very  great  argument,  that 
the  court  had  no  fuch  power.     But  ne  faid,  the  reafon  why 
there  were  no  precedents  of  that  kind  was  very  obvious, 
viz.  that  it  would  be  unreafonable  to  put  the  judges  upon 
determining  the  privilegesof  the  houfe  of  commons,  of  which 
privilege  ^ey  have  W  ^CCQUdt)  UQX  wy  footfteps  in  their 

books ; 
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Recika  bonks:  that  the  houfc  of  commons  have  the  records  of 
Paty.  them,  and  a&  occafion  requires,  fearch  them  to  find  them: 
that  the  judges  ciinnot  refort  to  thofe  records,  and 
therefore  it  is  indeed  impoffible  for  them  to  judge  matters  of 
privilege.  And  my  lord  Coke  in  his  4  Infl.fbL  15.  (ays, 
tliat  it  is  lex  ab  ojnnlhus  quaerenda.  a  mult  is  ignorata'^  a  paucis 
cognita.  He  (iiid,  my  lord  Shaftejhury*^  cafe  was  the  only 
cafe  wherever  a  habeas  corpus  was  brought  upo.n  a  commit- 
ment by  either  houfe  of  parliament ;  but  that  he  could  not 
fay  a  habeas  corpus  would  not  lie,  becaufe,  till  the  return  of 
the  habeas  corpus^  the  caufe  of  commitment  does  not  appear; 
and  it  is  one  of  the  greatcft  privileges  of  the  fubjeft  to  have 
the  caufe  of  his  imprifonment  inquired  into  in  -thisoourt: 
but  when  it  appears  to  be  a  commitment  by  the  houfe  of 
commons,  he  muft  be  remanded.  The  judges  in  my  lord 
Shaftejbury^%  cafe  went  upoii  their  having  no  jurifdi(^ion  in 
the  caufe. 

Powell ]mK\c^  of  the  fameopinion.  He  faid,  he  had  had  but 
afhorttime  to  confiderof  a  caufe  of  this  confeqnence:  that 
i-t  wasthe  firft  caufe  of  this  nature,  that  had  ever  been  before 
this  court;  for  my  lord  Shaftejbury*%  cafe  differed,  becaufc  he 
was  a  member  of  the  houfe  of  peers,  and  they  might  havco- 
ther  powers  over  their  own  members,  than  they  had  over  their 
fellow-fubjeftfi  without  doors.  He  faid,  the  court  could 
not  judge  of  the  return:  Firft,  becaufe  they  were  commit- 
ted by  another  law,  and  confequently  we  cannot  difchargc 
them  by  that  law,  by  which  they  were  not  committed.  There 
is  a  lex  pArliamentl^  for  the  common  law  is  not  the  only  law  in 
this  kingdom;  and  the  houfe  of  commons  do  not  commit 
men  by  the  common  law,  but  by  the  law  of  parliament. 
Confidcr  the  judicature  of  parliament.  The  houfe  of  lords 
have  a  power  of  judicature  by  the  common  law  upon  writs 
(a)  D.  ace.  tme  ^f  crj-yj-^  but  (a)  they  cannfot  proceed  originally  in  any 
^*  caufe.     But  they  proceed  too  in  another  manner  in  cafe  of 

their  own  privileges,  and  therein  the  judges  do  not  affift, 
.  as  they  do  upon  writs  of  errGr ;  and  their  proceeding  in  that 
cafe  is  by  the  lex  parliament i  So  the  commons  have  alfo 
a  power  of  judicature,  and  fo  is  4  Injl.  23.  but  that  is  not 
by  the  common  law,  but  by  the  law  of  parliaments  to  deter- 
mijie  their  own  privileges;  and  it  is  by  this  law  that  thcfe 
perfons  arecomniitted.  He  faid,  this  court  might  judge  of 
privilege,  but  not  contrary  to  the  judgment  of  the  houfc  of 
commons,  which  yet  we  muft  do  in  this  cafe,  if  we  dif- 
charge  the  prifoners  from  their  imprifonment,  which  is  the 
.  only  judgment  the  houfe  of  commons  can  give,  upon  their 
determination,  that  thefe  perfons  have  been  guilty  of  a 
breach  of  their  privileges.  This  is  drawing  the  plea  ad 
alittd  exameriy  and  yet  the  houfe  of  commons  are  the  fupremc 
judges  of  their  own  privileges.  This  court  judges  of  pri- 
vileges only  incidentally,  and  fo  they  did  in  Binyon^s  cafe, 
W/;  CartL  137.  i  Show,  199.  and  in  the  cafe  of  AjlAjverf. 
fyhite^  ante  938 ;  for  when  an  aftion  is  brought  ia  this  court, 

judg- 
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judgment  muft  be  given  one  way  or  other.     So  they  do  in      5^«gina 
ecclefiaftical  matter^,  when  a  queftion  of  that  nature  arifes        Pj^xy. 
in  an  aftion  brought  before  them ;    as  in  the  cafe  ot  the 
quaker's  marriage  depending  in  the  common  pleas  j  but  their 
judgment   will  not    bind   the    ecqlefiaftical  court.      And 
thereforey    if   fuch    a    marriage    ihould    be   adjudgdi    at 
law   to  b^  a  good    marriage,    and    yet    afterwards   the 
parties  ihould    be,  cited   into   the    ecclefiaftical  court  jfor 
living  in  foinication,  and  excommunicated^  and  taken  up-  xhc  cwmmon 
on  the  capias  excommutiicatunii  this  court  could  not  difcharge  picas  dctcrmin- 
them  upon  a  habeas  corpus.    So  here,  the  court  of  parliament  "*5  a  *l"^^^' 
he  iaid  was  a  fuperior  court'  to  this  court,   and  though  d^ww  Wnd  the 
the  king's  bench    have  a  power   to    prevent   excefles  of  ecciefiadical 
jurifdidion  in  courts,  yet  they  cannot  prevent  fuch  excef- co^rtJ  and  there- 
H  in  parliament,  becaufe  that  is  a  fuperior  court  to  them,  cTrnmunii^tV^" 
and  a  prohibition  was  never  moved  for  to  the  parliament.     If  them,  this  court 
the  houfe  of  lords  ihould  take  up6n  them  to  determine  free-  cannot  difcharge 
holds,  this  court  could  not  prohibit  them,  there  are  writs  ^^™j^^' 
in  the  Regtfler  ad  regia  jura  confervanda'i  which  may  be  fent 
to  theecdeftailical  court,  but  they  cannot  go  to  the  houfe 
of  lords.     There  was   a  cafe   lately,    wherein   the    lords 
made  an  order  originally  in  a  caufe,  but  the  parties  grieved         % 
could  not  have  come  here  fpr  relief.     So  Skinne^^s  cafe  was 
brought  originally  in  the  houfe  of   lordsy  and  this  court 
could  not  have  helped  them.     He  cited  4  Inft,  50,  51,  and 
i^  G.  63,   64.    that  the  privilege,   order,  or  ciiftom   of 
parliament,  either  of  the  upper  houfe,  or  houfe  of  commons, 
belongs  to  the  determination    or    decifion    only    of   the 
court  of  parliament ;  the  judges  being  alked  by  the  lords  3' ^"'^*  ^* 
concerning  privilege  of  pari j^ment,    anfwered,     that    they  5^  p^nn's  4 
ought    not    to    anfwer  to   this,  queftion,    for  it  hiith  notlnft.  i6. 
been  ufcd  aforetime,    that    the  judges  ihould  in  any  wife 
determine  the  privilege  of  this  high  court  of  parliament ;  for 
it  is  fo  high  and  mighty  in  its  nature,  that  it  may  make  laws, 
and  that  what   is  law,  it  may  make  no  law,  and  the  deter-^ 
mination  and  knowledge  of  that  privilege  belongeth   to  the 
lords  of  parliament,  and  not  10  the  judges.  The  privilege  in 
ijaeftion  in  that  cafe  was  concerning  the  fpc^akcr  of  the 
houfe  of  commons  being  taken  in  execution.     But  if  they 
ihould  difcharge  thefe  perfons,  that  are  committed  by  the 
houfe  of  commons  for  a  breach  of  privilege,  this  would  be 
to  take  upon  themielves  diredlly  to  judge  of  the  privileges  of 
parliament*  This  want  of  juriidiftion  in  the  court  cures  all 
the  faults  in  the  commitment;  though  if  that  were  to  be  de- 
bated, there  ought  to  be  a  difference  taken  between  a  com-' 
mitment  for  a  crime,  and  for  a  contempt.     And  as  to  that 
<AjeSion  to.  the  warrant,  that  it  was  to  detain  the  prifoners 
during  the  plcafure  of  the  houfe  of  commons,  that  he  faid 
was  die  conilam  form  of  warrants  by  the  houfe.    It  is  ob-' 
jeded,   that   in  bringing  thefe  adlions  the  prifoners  have 
done  nothing  but  what  die  lords  have  adjudged  they  may 
do,  and  the  houie  of  lords  is  the  fupreme  judicature  of  the 
kingdom.    As  to  that>  he  iaid,  that  if,  this  commitm^f)C 

wt.e 


I  r  12  Hil.  Tcfm  3  Annse  reginse. 

Rs6i'A     were  for  that  reafon  aii  excefs  of  jurifili<^ron,  dxat  court 
p  ^  couldi  not  remedy  it)  but  it  ought  to  be  remedied  by  confe- 

^^^*  fence,  and  that  ^  was  the  proper  remedy^  where  die  pariia* 
ment  affumes  an  cxccifive  jurifdidion:  that  where  the 
lords  in  Siinner'scaSc  alTumed  an  original  jurifdidion)  upon 
m  c6itference  the  lords  were  fatisfied  and  receded.  Upon 
Conferences  the  reafons  upon  which  the  houfes  z6k  will  ap- 
pear,  and  if  the  commons  have  no  reafon  for  what  diey 
do,  it  is  to  h^  prefumed  they  will  never  be  chofen  again ; 
and  if  the  lords  are  in  the  wrong,  the  other  houfe  wiU  not 
reft  q11  all  is  fet  right  again.  Iti  my  lord  Shefiejburfs  cafe 
the  judges  were  all  of  opinion,  that  the  caufe  of  commit- 

,  ment  was  not  ^examttiaUe  here,  which  is  an  authority  in  point 

that  we  have  nodiing  to  do  with  this  cafe*  As  to  the  prifo- 
ners  not  being  members,  there  are  many  jnftances  that  die 
commons  cannot  commit  perfons  not  members  of  the  houfe; 
and  there  are  many  inftances  of  fuch  commitments  in  4 
Infl.  23.  So  in  Ferrer^s  cafe  in  Dier  bi,  the  fheriffwas 
committed  for  detaining  a  member  of  parliament  in  exe- 
cution; And  though,  as  Moore  57,  is,  a  man  in  execution 
.  cannot  have  privilege  of  parliament,  and  (b  the  execution 
was  good,  yet  it  wa§  irregularly  executed.  But  befides, 
the  houfe  of  commons  having  a  power  to  examine  matters 
of  privilbge,  muft  alfo  of'  coi^fequenee  have  a  power  to  pu- 
niih  the  breach  of  it.  As  for  my  lord  t>anb/s  cafe,  he  was 
under  a  criminal  profecution  by  way  of  impeachment,  and 
upon  that  was  committed,  and  lay  four  months  in  gaol» 
and  for  that  reafon  was  bailed;  and  the  houfe  was  not  then 
fitting.  He  faid,  the  houfe  of  commons  had  the  power 
to  determine  ele£Hon,  and  that  any  voices  given,  or  an 
eledion  before  the  precept  read  and^publifhed,  are  void,  as 
.  my  lord  Coke  fays,  4  /^.  49.  fecundum  legem  et  confuetudinem 
parliamenti.  There  have  been  many  ftatutes  made  relating 
to  thefe  matters,  and  fo  &r  they  are'  fubje£l  to  the  common 
law,  but  no  farther. 

Jio/t  chief  juftice  faid,  that  the  leg^ityof  the  commit- 
ment depended  upon  the  vote  recited  in  the  warrant;  and 
for  his  part  he  thought  the  prifonersought  to  be  difchargcd, 
though_in  this-  his  opinion  he  was  fo  unfortiuute  as  to  go 
contrary  to  the  aft  of  the  houfc  of  commons,  and  the  opi- 
nion of  all  the  reft  of  the  judges  of  England^  whde  afliftancc 
they  had  defired,  and  there  had  been  a  meetfng  for  that  pur- 
poic.  He  faid,  that  this  was  not  fuch  an  impriionment  as 
the  freemen  of  England  ought  to  be  bound  by;  for  that  thi^ 
which  was  only  doing  a  legal  aft,  could  not  be  made  illegal 
by  the  vote  of  the  houfe  of  commons ;  for  that  neither  houfe 
of  parliament,  nor  both  hoUfes  jointly,  could  difpofe  af  the 
liberty  or  property  of  the  fubjeft ;  for  to  this  purpofe  the 
queen,  muft  join  t  and  -that  it  was  in  the  nCccfiity  of 
their  feveral  concurrences  to  fuch  afts,  that  the  great  fccu- 
.  rity  of  the  liberty  of  the  fubjeft  confifted.  He  faid,  diat  the 
firft  matter,  which  was  laid  as  a  breach  of  privilege,  was 
hone;  and  to  that  purpofe  be  cited  Binjon*^  cafei  w^^  ^ 
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an  ajfumpjit  the  defendant  pleaded  the  ftatute  of  limitations^      Kicima 
and  the  plaintiff*  replied,  that  the  defendant  was  a  parlia-        ^^T-ti, 
ment  man)  i^c,    and  the  plea  was  over-ruled,  becaufe  one 
ia)  miflcht  file  an  oririnal  againft  a   parliament  man,  and  W^wic ante i^ 

•^•^j  -L^?         i-r--i  AJ.u  ^  and  the  book*. 

contmue  it  down,  without  breach  of  privilege.  And  that  ^^^  ^^^^ 
itibould  be  fo  is  of  abfolute  neceffity,  in  order  to  favc  the 
ibitute  of  limitations ;  for  otherwife,  as  is  held  in  that  cafe 
in  1  Lev^  III.  that  cafe  not  being  provided  for  by  an  ex- 
ception, the  plaintiiF  would  be  barred  of  his  adlion,  not- 
withftanding  that  he  could  not  file  an  ori^nal.  So  a  man 
whilft  member  of  parliament  may  alien  his  eflate  by  fine 
with  proclamations,  and  a  perfon  that  has  right  may  be 
neceiStated  to  commence  an  a£fcion  to  fave  the  bar  that 
would  incur  againft  htm  by  the  ilatute  of  4  Men.  7.  So 
one  may  commence  an  anion  againft  a  member  of  parlia- 
ment, that  is  executory  and  confequently  the  commencing 
ana^ion  againft  the  conftables  of  Aylejbury  is  no  breach 
of  privilege*  As  to  profecutjng  the  adioq^  which  w^s  the 
fecond  matter;  he  faid,  it  was  uncertain  what  fort  of  pro-  ***  matter, 
fecutin^  they  meant.  For  profecuting  might  be  only  con- 
tinuing the  original,  which  as  was  faid  before,  would  be  no 
breach  of  privilege,  though  taking  out  a  capias^  or  a  diftrin^ 
gas  would.  The  third  thing  is,  the  perfons  the  a£lion  is  yi  mattcf. 
brought  againft,  v/z.  the  conftables  of  Aylejbury  \  now 
it  does  not  appear,  that  the  conftables  of  Aylejbury  have  any 
privilege,  ind  if  th^y  have  any,  it  oug^t  to  have  been  fet 
out,  becaufe  (fua  conftables  of  Aylejburp  they  have  no  more 
privilege  than  theconftables  of  St.  Martinis  in  the  Fields, 
The  fourth  matter,  he  faid,  was  for  bringing  an  adion  4th  onttcr. 
atconunon  law  for  not  allowing  his  vote  in  the  eledionof  ' 

members  to  ferve  {a)  In  parliament.  Now  to  bring  an  aftioa 
againft  a  perfon,  who  is  not  privileged,  he  faid  was  no 
offence,  though  no  a£tion  would  lie  in  this  cafe,  or  though 
the  matter  upon  which  the  a<5tion  was  grounded  was  falfe* 
And  fb  Is  2  ^.  3.  p,  9*  And  if  a  peer  be  .charged  with  any 
faUe  and  fcandal6us  matter,  yet  if  it  be  by  way  of  aftion, 
he  (c)  cannot  hzvQjcandalum  magnatum:  A  man  who  brings  (0  ^'  ace.  KeX 
ana<^on  againft  another,  who  is  not  a  privileged  perfon,  ^^•*^^*^'' **^ 
is  not  to  have  his  a£lion  ftoppcd,  efbecially  if  he  has  a  good 
caufe  of  a^on,  which  that  the  plaintiffs  in  this  cafe  have, 
appears  by  the  reverfal  of  the  judgment  of  this  court  in  domo 
frocerum  in  the  cafe  of  Ajhby  verf,  tVhite,  And  this  aftion, 
which  ^as  brought  in  this  cafe,  appears  by  the  defcription 
of  it  in  the  vote  of  the  hoiife  of  commons,  to*  be  for  the 
lame  caufe  of  adlion  that  that  was,  I  will  fuppofe,  that  the 
bringing  fuch  anions  was  declared  by  the.houfe  of  com** 
.  mons  to  be  a  breach  of  their  privilege  j  but  that  decla- 
ration will  not  make  that  a  breach  of  privilege  that  was 
not  fo  before.  But  if  they  have  any  fuch  privilege,  they 
ou^t  to  ihew  precedants  of  it.  The  privileges  of  the 
boufe  of  commons  are  well  known,  and  are  founded  upon 
the  law  of  the  land,  and  are  nothing  but  the  law.     As  we 

{h)  H«  fai^  wlien  mvltlpBclty  of  faits  irefc,  cqHs  vr^re^cn  tQ  rfctt r  m«i  from  Y^tJov*  fuit* 
Sc.  a3  H.  8.  c  i5«    Nore  ^  the  3d  Edition. 
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Rt  Gi  KA  all  know  they  have^po  privilege  in  cafes  of  breaches  {a)  of  th^ 
Patt.  peace.  And  if  they  declare  themfelves  to  h^ve  privileges^ 
which  they  have  no  legal  claim  to,  the  people  of  England 
will  not  be  eftopped  by  that  declaration.  This  privilege 
of  theirs  concerns  the  liberty  of  the  people  in  a  high  degree^ 
by  fubjedling  them  to  imprifonmenp  for  the  iniringemeat 
of  them,  which  is  what  the  people  cannot  be  fubjeSed  to 
,  without  an  a6t  of  parliament.  As  to  what  was  faid,  that 
the  houfe  of  commons  are  judges  of  their  own  privileges,  he 
faid,  they  were  fo,  when  it  comes  before  them.  And  as 
to  the  inftances  cited,  where  the  judges  have  been  cautious 
in  giving  any  anfwer  in  parliament  in  matters  of  privilege 
of  parliament ;  he  faid,  the  reafon  of  that  was,  becaufe  tSe 
members  know  probably  their  own  privileges  better  than 
the  judges.  But  when  a  matter  of  privilege  comes  in  quef- 
tion  in  tVeftminJier^haU^  the  judges  muft  determine  it,  ai 
they  did  in  Binyon^s  cafe.  Suppofe  thefe  adions  againft  the 
conftabks  of  AyUJbury  had  gone  on,  and  the  defendants  had 
pleaded  this  privilege ;  we  muft  have  determined^  whether 
there  were  any  fuch  privilege  or  no.  {h)  And  we  may  as  wdl 
determine  it  upon  the  return  of  this  habeas  corpus^  for  the 
defendants  are  here  in  a  proper  courfe  of  law,  and  the  msLt* 
ter  appears  to  us  upop  record  as  well  this  way,  as  if  it  were 
pleaped  to  an  aftion.  We  muft  take  notice  of  the  lex  far^ 
liamenti:  my  lord  Coke^  in  his  i  Inft,  ii.  b.  enumerates  the 
feveral  laws  that  are  within  this  realm,  ^nd  the  lex  parlia-*^ 
menti  is  one  of  them,  and  the  Ux  parliamentt  is  the  law  of 
the  land.  As  to  what  my  lord  Coke  fays  in  the  fame  place, 
that  the  lex  parliamentt  eft  a  mult  is  ignoratOy  that  is,  be- 
caufe they  will  not  apply  themfelves  to  underfta^id  it.  He 
,  gave  a  great  encomium  of  my  lord  Clarendon^  and  cited  a 

paflage  out  of  his  hiftory,  relating  to  the  famedo£lrine  with 
this,  that  was  then  fet  up,  that  the  houfe  of  commons  were 
the  only  judges  of  their  own  privileges,  and  therefore  what« 
ever  theyfaid  was  their  privilege,  was  fuch:  it  is iv- his  lirft 
part,  foL  310,  Wf.  and  is  very  applicable  to  the  prefent 
cafe,  but  too  long  to  be  tranfcribed.  He  faid,  he  would 
cite  a  greater  author  than  he,  king  Charles  the  Firft,  in  his 
anfwer  to  the  declaration  and  votes  of  the*  two  houfes  con« 
cerning  Hull;  Clarendon^  i  party  400,  and  RuJhworth*s  CoU 
legions  vol.  3.  p.  728,  730,  731,.  wherein,  among  other 
things  he  fays,  he  very  well  knew  the  great  and  unlimited 
power  of  a  parliament,  but  he  knew  as  well,  it  was  only  in 
that  fenfc,  as  he  was  a  part  of  that  parliament i  without  him 
'and  againft  his  confent  the  votes  of  either  or  both  houfes 
together  miift  not,-  could  not,  fhould  not,  (if  he  could  help 
it,  for  his  fubjet^'s  lake  as  well  as  his  own)  forbid  any 
thing  that  was  enjoined  by  the  law,  or  enjoin  any  thing 

(d)  He  (aid,  the  lex  terror  h  the  genus,  anct  comprehends  all  the  law  of  the  land ;  tht  adminky 
law  and  others  are  fpecies  of  tliis  grand  law  $  fo  is  the  Ux  fygrliaminu  \  and  if  it  1^  th^  judg^  cither 
do  or  ought  to  know  what  it  is.     Note  to  the  3d  Edition. 

(h)  He  faid,  as  to  the  high  contempt  of  the  jurifdi^ion  of  the  houfe  of  eonunont,  neither  hoafl: 
can  hold  plea  in  any  adion.  not  the  houfe  of  lords  originally,*  therefore  how  can  they  hare  aof 
jurUdiOion  in  this  cafe?  FiQiaBanbury^s  MS.    Not0  to  the  3d  fdlcion* 

that 
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-ffiitwas  forbidden  By  the  law.     C4;>  And  the  chief  juftic^'     tticmA 

laid,  if  the  votes  of  both  hpufes  coUld  not  make  a  law,  by        pi^t* 

prity  of  reafbn  they  cculd  not  declare  law.     That  th^ 

Drilling  this  adlion  is  nt>  breach  of .  the  privilege  of  the 

hbuieof  commons^  appears  by  th^  judgment  in  the  cafe  of 

Jfiifznd  fPhiie^  in  the  argument  of  whidh  ciafe  before  the 

houfe  of  lords,  this  argument  of  the  privilege  of  the  houfe 

oPcomznons  was   infifted  on»     Befides  if  the  bringing  this 

adion  was  a  breath  of  the  privilege  of  the  hoiife  of  com-^ 

noDSi  why  was  not  4fl)l^  committed,  when  he  firft  brought 

the  aAion ;  biit  the  fuffering  him  to  go  on  With  bis  aiSlibn  ift 

an  argument,  that  this  pretence  of  privilege  is  a  new  thingi 

i^%  recovered  in  his  afiion,  and  thefe  men  have  followed 

his  fteps,  and  yet  they  are  here  faid  to  have  a£led  in  breach 

of  the  privilege  of  die  houfe  of  commons.     I  ftiall  fay  no* 

thing  to  the  cafe  of  Jjk^  and  fVhiu^  becaufe  thf  reafonii 

uponwhichthat  judgment  was  given  are  primed.     He  faid^ 

die  bringing  this  a5ion  is  faid  to  be  in  high  contempt  of 

the  jurifdidion  of  the  houfe  of  commons  ^  but  that  he  faid 

Could  not  be,  becaufe   neither  houfe   of   parliament  Could 

hold  plea  in  any  k<^ion  ;  and  befides^  the  defendants  might 

waVe  their  privilege.     He  faid,  he  made  nO  queftlort  of  the 

power  of   the  houfe   of    uommonS  to  commit;  they  might 

comoiit  asiy  man  fbr  offering  an  affront  to  a  member,  ot 

for  a  breach  of  privilege  5  nay,  they   might  commit  for  a 

Cirime,  becaufe  they  might  impeach.  Me  faid  my  lord  Skiflep^ 

burfs  cafe  differed  from  this,  becaufe  the  commitment  there  ' 

was  for  a  6>ntempt  done  in  the   houfe.     He  faid,  the  caufe 

of  the  prifoners  commitment  being  expreflcd  in  the  warrant,    ' 

excluded  any  intendment,  that  they  might  be  committed  for 

any  other  caufe^  than  that  exprefled  in  the  warrant*     He 

&id,  both  houfes  of  parliament  were  bound  by  the  law  of 

the  hnd,  and  in  theif  adions  were  obliged  to  purfue  it.     He 

cited  my  lord  Banbur/s  cafe,  ante  io,   which  was  thus  : 

My  lora  Banbury  was  indifted  of  murder  by  the  name  of 

Claries  Kmlfysi  Efq  j  and  he  pleaded  in  abatement,  that  by 

letters  patent  king  CW//;  L  created  his  grandfather  earl  o^ 

Banbury^  and  fo  (hewed  the  defcent  to   him^   and  prayed       ' 

judgment  of   the  indidtment,    becaufe  he  was  not  named 

earl:    the  attorney  general  replied,  that  Upon  his  petition 

to  the  houfe  of  lords  to  be  tried  by  his  peer85  the  lords  dif- 

mtfied  his  petirion^  and  difallowed  his  peerage,  ^c.     And 

upon  demurrer   the  replication  was  held  to  be  naught,  and 

the  plea  good,  and  the  indictment  was  abated  ;  and  faid, 

{mJ  He  faid,  a  houft  of  commofts  can  flomdrc  deckreaDy  thing  to  bt  law  by  thetf  refoltiiiortii 
mktbeyem  make  a  law  by  themfelves,  and  who  (fays  he^  can  Oiew  me  hew  an  hctife  of  commons 
can  ftop  alawfiil  |>rolecutioa  ?  No  man  hat  privilege  :^gainft  the  law  of  the  land.  And  rot:i;ng 
bvt  ao  adlof  pai^ametit  can  fubje6t  any  man's  peiibn  to  imprifonment.  It  is  true  the  judge  i  do 
00c  intcTpofe  in  the  houfe  of  lords  in  matters  of  privilei^)  becaufe  t\\e  lords  are  wtU  acquainted 
with  thai  themlelves ;  bat  when  a  mieftion  regularly  anfes  in  the  quetn's  b/'.ch  codccrnirf:  privi. 
fcjt^  tilers  the  judges  muft  concern  thcuifehres.  Suppafe  the  af^ion  had  «fone  on  without  the  int^  r- 
pofitioB  of  the  bonfe  of  cocmnont,  snA  the  defendant  had^  pleaded  privilege  to  the  junfdi^ior.  cf 
the  OQQTt»aiid  to  this  k  had  been  demurred,  mud  not  ;lie  jttdgei  thqx  hvn  dctcmuncd  priYilrge  ? 
fran  BanbDriy*rMfi»    Note  lo  ttie  id  Edition. 

YquIU  fib  that 
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ttiat  cafe  would  go  a  great  way  in  this  cafe.  Sec  Latch  jfi, 
150.  Hodges  V.  Moor^  SiiUs  415,  Captain  Streeter's  cafe, 
and  Stiles  90. 

After  this  refolution  of  the  court  given,  the  court  were 
moved,  that  a  record  mieht  be  made  up  of  the  cafe :  and 
upon  attendance  of  the  judges  in  vacation^  a  form  of  entry 
was  fettled  and  agreed  on  j  which  begun  wkh  the  award  pf 
the  writ,  returnable  as  aforefaid,  and  then  that  tipontheday 
the  keeper  of  Newgate  brought  up  the  prifoners  and  msdc 
the  return  aforefaid,  and  then  a  citria  advifare  till  Mwdcjy 
and  then  the  bringing  them  up  acfrtln,  and  then  the  follow- 
ing entry  f  tt  fuper  matuvu  de.ibtratiorte  per  curiam  hie  hahitay 
pro  eo  quod  vtdettn  curiae  hic^  quod  co(^nitic  caufae  captims  et 
detentsonispraedi£iiyohannis  Pnty  nc:i  pertini^t  ad  curiam  di£lae 
dormnae  reginaf  coram  ipfaregina^  i>it"'  * '  v.  Johannes  remitti* 
tur  prtf^fato  cujiodi  gaoah  di^iae  domina^  re^J'.ae  de  Newgaft^ 
remanere  in  ftatu  quo  fuii  tempore  emanationis  '  revis  praedidi 

Regina  verf.  Callingwocxl. 
RegiuR  verf.  Daniel. 

INdii?^ment,  that  the  defendant  20  Martit^  i^c,  ei  dlverfti 
dtebus  antea  tarn  no^e  quam  in  die  apud^  ts^c.  quendam  Ca- 
rolum  Scrivener  fervum  et  apprenticiUmcujufdam  Ricardi  Cr^fl 
iiHciie  irjujfe  et  neguiter  movit  fediixit  et  allexit  600  yards  of 
cnlamanca  valorisy^Acde  bonis  et  catallis  prae/ati  Ricardi  extra 
praediflam  domum  et  floopam  ipfius  Ricardi  itUcite  injufle  et  m- 
qttiter  capere  et  afportarcj  et  quod  eodem  die  et  diverfis  diehsy 
b  c.  the  defendant  bona  et  catalla  praedi^a  a  praefato  Caroli 
Scrivener fervo  et  apprenticiopraefatiRieardi  Croft  adtunc  apudj 
s3c.  illiciteinjvfiect  nequiter  cepit  reccpit  habttit^  etadufimfuum 
proprium  convertit^  bene  fciens  praedidlum  Carolum  Scrivener 
fore  fervum  et  apprentieium  praefati  Ricardi  Crofi^  ad  grave 
damnufn  ipfius  Ricardi^  et  in  malum  exempJum  omnium  alicrumj 
ts'c.  Judgment  was  given  for  the  defendant  in  this  cafe,  upon 
the  authority  of  the  cafe  of  The  ^uecn  v.  Dotnelly  Salk,  380. 
3  Salk.  iqi.  6  Adod.  90.  182.  Holt  346, which  indiSmefltwas, 
quod  tali  die  et  diver/is  diehus^  fc^r.  quendam  Carolum  Scott  fer* 
vum  et  apprentieium  cujufdamjofephi  Bijhop  extra  domum  Jhof- 
am  etfervitium  praediSii  Jofephi  magijtrijui  decedere  etftipfum 
ahfentare  illicite  et  injujle  allexit  procuravit  et  caufavit^  et  quod 
praediSfus  Johannes  Daniell adtunc  et  diverfis  diebus^t.antta^ 
illicite  injujie  et  nequiternuivit  feduxit  it  allexit  praediHum  Ca* 
rolum  SiOtt  200  Carolina  h^ts  valor isj'^c^de  bonis  et  catallis 
praefati  Jofephi  extra  dohium  et  Jhopam  ipfius  Jofepbi  illicite 
injufle  et  nequiter  eapiendum  tt  afportandum',  et  quod  Johannes 
i)aniell  eodem  die  et  diverjis  diel'us^^c.praedi^fck  bona  et  catal- 
la praefafi  Jofephi  adtunc  et  ibidem  illicite  inpifte  et  nequiter 
ccplt  receplt  babuity  et  ad  ufum  ipfius  Johannisproprium  convertit^ 
i{ij'eiuemjohafl7tesdi^iisdtebuSyyc.bcne fciens  praodi^umCarobtm 

Scott 
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icottfirejervum  et  apprenticium  ip/tus  Jofephiy  bfc.      In  this       R»cin  a 
eafeof  1%e  ^een  v.  Danielle  after  fevcral  mations,  and  de-     cal^jng- 
W  of  the  mattert  mbved  iii  arreft   of  judgment,  judgment       wood*     \ 
was  given  for  the  defendant.      Halt  chief  juftice  gave  the  QthcwiCe  in 
tefon  of  their  judgment,  for  tlje  indiilment  was  naught,  cafe  of  a  vetdi^f 
Forhefaid,  this  was  a  private  injury,  fdr  which  an  adtioil  for  the  crown, 
upon  the  cafe  ^ould  lie,  but  it  was  not  an  injury  of  fuch  a  ^^'^TyUJ'!^ 

*  ••   •  •       -  •        •  •    J'  rk  T    J      J       •  *>*  obligcq  to 

pabuck  nature^  as  to  maintain  an  indidtment.     lAdeea  an  arreft  the  judg. 
(a)  adion  of  trefpafe  will  lie  for  taking  a  nian's  fervant  outment.  S.C* 
of  his  aftual  fc^vice.     So  is  it  Hen.  6.  p.  but  for  entic-  5'JJ;^*^g8 
ing  away  a  mati*s  ferVaiit,    which  is  the  cafe  here^  trefpafs  xhc  D^onis  ' 
will  not  lie,  but  only  an  {S)  aftion  upOn  the  cafe.     Secondly,  "diax  domlnaB** 
he  faid,  it  did  not  appear  whether  this  CharUs  Stott  was  a;;^  this  ij^ntence,- 
fervant  or  an  apprentice,  for  the  indiftmojit   '"^^  firvum  Jive^^^^\^^^^ 
^renticium.     Now  a  fervant  ixA  an  apprentice  are.diftin<E^  rcgina  coram 
things;  an  fr)  apprentice  muft  be  by  deedf  a  fervant  may i"^*?*^*^ ^^! 
be  by  par9l4  and  the  difcharge  of  an  apprentice  muft  be  ^y  (t^^;^^x\ii9 
deed,  of  a  fervant  by  fard  i  fo  is  the  book  before  eited.  But  qtKen. 
liowev«r,  it  is  but  a  private  injury,  and  adtionabley  were  An  jndiftment 
liusScatt  fervant  or  apprentice.     He  laid,  there  ,was  3«o- ^^^* j'j;**^    • 
ther    matter  laid  in  the  iildi£^ment,  befides  enttcmg  away  fervant  or  ap- 
the  fervant;  but  he  faid  there  was  no  venue  kid  for  it^  and  pfe»  ^ce  to  take 
lb  that  wo»ldn«  help,  '^l!%7^ 

-     ^       .  ,  -    .    cxplici'i)  thai  . 

ibef  ware  taken.    S.  C.  ^Salk.  42i    6  Mod.  aSSt    A  charge  thjt  the  defendant  incited  ^im  and 
tmbw&Uy  teceived  the  goodsof  him,  j»  not  tantaniount.  S.  C.  3  Salk.  4.2.     6  Mod.  2S8. 

Note,  It  it  tbere  faid,  that  if  in  trefpafs  qual«,  tec.  the  writ  be  fenrtinr  for  apprenticium  or  viof 
tcftai  it  may  be pkaded  iir  abatement  of  the  writ. 

G«ii/ juftice  faidj  in  Noy  f65i  there  iJvaS  an  afticnupbn 
the  cafe  for  enticing  away  an  apprentice. 

PnuelijuHice  faidf  he  doubted  at  firft.  But  befides  he 
faid,  it  ought  to  have  been  laid  in  the  indi£hnent,  that  Scott 
did  depart.  ' 

In  die  cafe  of  Tie  ^een  v.  Catlingwoody  after  verdicSl  for 
Ae  queen^  it  was  moved  in  afreft  of  judgment^  that  there 
Wis  no  place  laid  where  the  domus  etjhopa  were^  it  was  f4idf 
d$mms  tt  Jhopa^praeitB.  21A  there  was  no  domm  et /hopa  men- 
tioned before^  And  it  was  tirged,  that  this  was  the  famcT 
exception  .that  was  allowed  by  the  court  in  the  cafe  of 
The  ^een  v.  DantelL  T'he  court  agreed,  that  the  indrfl* 
fticnt  in  the  cafe  of  Dan\ellwk%  held  to  Be  ill,  bccaufe  there 
was  no  vemu  where  the  goods  were  taken  away,  and  fo  all 
that  part  of  the  indi6hnent  being  difdharged,  the  queition 
came  to  be  upon  What  remained,^  whether  the  bar6  enticing 
an  apprentice  away  from  his  nlafter  were  a  fuAcient  matter 
to  maintain  ah  tndiAment,  which  was  refolved  that  it  was 
ndt. 

Mr^  Jtfanniague  took  an  exceptiotfi  tbat  it  l^as  not  aver- 
red, Aat  the  apprentice  took  away  the  calamancoy  and  it  is 
not  enough  to  hj%  that  4e  ddendant  received  it,  without 
laying  diat  the  o&er  took  it  ,^^. 
'  W  rK, *«•  C0W|^  H*    W 5>.eec. Cpwp.  55.    (VVidc  5Eiii  c.  4.  C  2^ 

Bba  Holt 
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Rkgxna  Holt  chief  juftice  faid,  that  it  fliould  have  been  laid,  thai 

'      ^  the  defendant  feduced  the  apprcfttlce,  and  that  the  apprcn- 

woo».  "    tice  vi  et  armis  took  away  the  goods.  The  indiftment  might 

have  been  general  againft  the  defendant  for  taking  away  Sifc 

calamanca  vi  et  armtSy  for  he  is  a  taker. 

Judgment  was  given  for  the  defendant  upon  the  firft  ex- 
ception, becaufe  it  was  the  fame  cafe  with  that  of  DdnielL 

There'  was  an  exception  taken  to  the  caption,  that  it  was 
adfejjionem  pacts  dominae  reginae^  lic^  coram,  ^c*  juftlciarih 
diSiat  dominae  adpacemy  &fr.  omitting  regina£\  but  that  was 
held  '  to  be  well,  and  that  di£iae  dominae  fhould  relate  to  n* 
ginae  before. 

Lyfncy  verf  Sclby. 

/^Jt^v^r*/'  ^r*  Swf  •  •  Declaration,  poft  Vol  3.  p.  %u 

ilfiaAtmiwitf       A  Nation  upozl  the  cafepr^  eo  quod  cum  qtutedamnH^ 

ie  againft  tb^     J\^  fefvatio  habit  a  et'rmta  fuit  inter  the  defendant  and 

f*^^.*'*^       plaintiff,  de  et  concernens  ferquijitionem  14,  mefuagimiimium 

^is^eiorl^ruh-P^^^^^^^'^  of  the  defendant's  by  the  plaintiffof  the  defend- 

Iftsthe  rents  to  ant  to  which  or  to  the  equity  of  redemption  eomndem  the  de- 

^iLS^^i-     f^^^^^^  ^^  titulumet  remanere  cujufdam  termini  b\  annerum 

l^lntfraty     Commencing   in  crq/iino  Ladj^y  1683  then  to  come  an4 

abom  the  laky  if  unexpired^    and    upon    that    communication  the  defend-* 

the  party  to        ant  affirmed  falfely  and  fraudulently  to  th«  phtntiff,  that  the 

SrmSon*^'      aforefaid  14  houfes  cum  pertinentiis  were  then  demifed  at  the 

made  relies  upon  yearly  rent  of  68A  to  which  aflertion  and  affirmation  of  the 

it,  and  buys  the  defendant's  then  and  there  fo  made  the  plaintiff  giving  cre- 

vSTfrl^Rfsi!  ^*^*  *^  ^^^^  plaintijF  afterwards,  viz.  the  fame  day  and 

ante  593.'  and    year  and  place  bought  of  the  aforefaid  defendant  the  (aid  14 

Che  booln  then    mefluages  cum  pertinentiis  for  a  great  fum  of  money,  v/z>  for 

cited.  ^   jj^  j^^j   p^jj^  j^y^j  j-Qj.  200/.  then  before  owing  to  the 

plaintiff  by  the  defendant  for  monev  lent  by  the  plaintiff  ta 

•the'  the  feBer    the  defendant,  and  thereupon  the  defendant  by  an  indenture 

wasnotthenin  of  affiojnment  between  the  (aid  ()kintiff  and  defendant  bar- 

poflcmon  of  the     j  j^gj-  3^j  U^j^  ^j^j  affigned  to  the  plaintiff  the  ftid  14  mcf- 

*  uiages  cum  pertinentiis,  and  the  equity  of  redemption  of  the 

And  thcaf-        &me,  to  hold  to  tiie  plaintiff  for  the  refidue  of  the'&id  term 

firmation  pre-     of  6 1  years  then  to  come  a  Ad  unexpired,  ubi  revera  it  in 

Ceded  the  iale.   j^^^^  ^^  f^j  j  ,^  houfes  at  the  time  of  the  affirmation  of  the 

defendant  aforefaid,  and  at  the  faid  time  of  the  buying  an4 

affignment  aforefaid,  were  demifed  for  5a/.   lOsjr  only  anJ 

no  more ;    et  fie  idem  the  plaintiff  fays,  that  the  defendant 

then  and  there  falfely  and  fraudulently  deceived  and  icfiraud- 

cd  the  plaintiff  to  the  damage  of  the  plaintiffof  zoo/.  Upon 

not  guilty  pleaded,  there  was  "a  verdift  for  the  plalntiflFl 

Mr.  Eyre  moved   in  arrcft  of  judgment  \  firfl:>  tlutt  it  did 

not  appear  that  the  defendant  was  in  poffeffibn  of  theffe  houfes 

at  the  time  of  the  fale,   though  it  was  nccef&ry  he  fhould 

be  io,   to  the  maintaining  uf  the  a£lion>    the  reafbn  and 

ground 
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ipound  of  the  adion* being  that  die  defendant  had  a  better  Lyin»y 
means  of  knowing  the  yearly  rent  than  the  plaintiff.  It  is  g  ^  ^ 
only  laid  in  the  declaration,  that  the  defendant  was  intitled 
to  the  boufes,  or  the  equity  of  redemption  eorunibmj  which 
ntakes  it  more  probable  he  was  out  of  poiTefSon,  and  confe- 
quently  having  no  better  means  of  knbwiedge  than  die  plain- 
tiff^ though  he  did  affirm  the  houfes  to  be  aemifed  at  fuch  a 
jearly  rentf  yet  that  affirmation  will  not  be  fufficient  to 
ground  an  adion  upon.  Secondly,  it  does  not  appear  that 
this  affirmadon  was  made  at  the  time  of  die  (ale,  the  de* 
daration  fays,  that  fuch  a  day  there  was  a  communica- 
tion, ^^.  and  upon  that  this  affirmation  was  made  by  the 
defendant,  to  wiiich  affirmation  the  platndfF  giving  credit, 
afterwards  he  bought.  To  warrant  this  exception  he  relied 
on  the  cafe  in  a  Cr.  ig6.  Rofwell  verf,  Faughan^  where  iij 
cafe  in  nature  of  deceit,  the  pltintiff  declared,  that  queen 
JEliauiiftb  was  feifed  in  fee  of  the  advowfon  of  the  vicarage 
of  S0  to  which  the  tithes  in  S.  appertained:  to  which  vicar- 
^  age  the  9th  of  Jum  35th  of  Elizabeth  the  defendant  affirm- 
M,  that  he  was  lawful  incumbent,  and  had  right  to  the 
tithes  from  the  death  of  7t  ^.  the  laft  incumbent :  where- 
upon the  plaintiff  i6  June  35  Eliz^  having  communication 
with  the  defendant  about  his  buying  ^of  the  defendant  the 
tithes  appertaining  to  the  faid  vicarage  from  the  death  of 
3^  y.  the  incumbent,  which  w^  16  Jpril  35  Eliz.  until 
ASchmelmas  io'^Gvnng^  the  defendant  natunc  fciens^  that  he 
had  not  any  right  or  intereitto  the  tithes,  whereas  he  was 
fiever  inftituted  suid  induced,  but  that  they  appertained  to 
£•  Ti  fcid  them  t©  the  plaindff  for  Tfilfalfe  et  deceptive^  and 
avers,  that  £•  T.  was  prefented,  admitted,  lie,  to  that  vi- 
carage the  laft  day  of  Augujl  35  Eli%.  and  tdok  the  tithes, 
and  fo  the  plaintiff  loft  them:  in  which  cafe  it  is  held,  that 
the  warranty,  which  is  neceffary  in  thefe  a£Kons,  ought  to 
be  at  the  dme  of  the  fale.  And  by  the  fame  reafon  the 
affirmation,  which  in  thefe  a&ions  comes  in  lieu  of  the  war- 
ranty in  thofe,  ought  to  be'  alfo  at  the  time  of  the  fale.  It 
appears  upon  die  declaradon  in  this  cafe,  that  the  affirma- 
tion and  die  fale  were  the  lame  day;  but  it  is />2/?^^  that 
lame  day,  fo  that  the  affirmation  was  not  at  the  very  thne 
of  the  bargain*  The  chief  juflice  faid,  the  reafon  of  the 
cafe  in  Gr^ke  was,  becaufe  the  thing  that  was  fold  being  in  Cafe  does  not  lie 
die  realty,  the  plaintiff  who  was  buyer  might  have  looked  *"'^«'J*"S**>« 
intadic  ride.  Which  Pffivell  agreed,  and  faid  it  was  like  ^^y^^ 
felling  another's  lands,  for  which  the  buyer  fball  never  have 
any^dion. 

S^^t  DamaH^    The  firfl  objeSion,  that  it  does  not 
flgpeair,  that  he  was  in  pofTeffion,  is  nothing  \  for  it  is  not 

rerial  whether  he  were  or  no.     We  have  fhewed,  that 
defendant  was   indded  to  14  mefTuaps,  and  being  (b 
|iitit}ed|  tr^ed  with  ut  f^  the  i^le,  and  we  not  luiowing 

thf 
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LvavxT  the  value  of  them,  nor  what  they  were  let  for,  the  Jefcnd- 
«ELJB¥  ^"^  affirmccTthey  were  let  for  fo  much;  and  that  we  giving 
credit  to  this  ^fi|rmatipn  bpught  th^m;  whereas  at  the  time 
of  the  affirmation,  and  at  the'time  of  thefale,  they  were  let 
only  for  fo  much.  So  that  our  aSion  is  grounded  on  the 
fale,  apd  therefore,  unlefs  the  defendant  has  not  power  to 
fell  them,  nothing  elfe  is  material.  The  rents  the  houfes 
were  let  for  was  in  his  notice,  not  in  ours. 

Holt  chief  juft  ice  faid,  as  to  the  warrantixando  vnididky 
that  will  be  fo,  though  the  warranty  be  before  the  file  5  as 
if   upon  a   treaty  about  the  buying   of  certain  goods,  the 
buyer  (hould  a(k  the  feller,  if  he  would  warrant  thorn  to  be 
of  fugh  a  value,  and   to  be  his  own  goods,  and  the  feller 
fliould  warrant  them,  and  then  the  buyer  fhould  demand 
the  price,  and  the  feller  ftipuld  fct  the  price,  and   then  the 
|)uyer  fhould  take  time  to  confidcr  for  two   or  three  days, 
and  then  fhould  corne  and  give  the  fdler  his  price  j  though 
the  way ripty  here  was  before  the  fale,  yet  this  will  bewdl, 
^)ecaqfe  the  warranty  is  the  ground  of  the  treaty,  and  this 
is  warrantizando  vendidis.     But  it  is  otherwife,  if  the  war» 
ranty  be  after  the  fale  \  as  if  a  man  fells  goods,  and  aiter- 
V^jR.cont.       wards  warrants  them^  fuch    {a)    a  warranty  is  not  good, 
Ppvtf  »8.        But  in  the  other  cafe  the  warranty  is  part  of  the  contraA. 
Secondly,  as  tp  the  defendant's  not  beinr  in  poflTeflipni  fup- 
pofe  a  man  has  houfes  inleafe  ii>  the  pofleflion  of  his  tenants, 
which  is  this  cafe,  and  upon  fale  of  them  affirms,  that  they 
^re  let  at  fo  much^^r  annum  rent.    The  €alpof  Eakim 
verf.    Trejham     1    Keb.    510.    518,    522.        I    Ltv.    102, 
I  Sid.  146.  is,   that  an  ^<Elion  will  lie  for  fuch  a  falfe  af- 
firmation.    If  it  werjB   not   for   that  refolution,  I  fhould 
think  it  a  hard  a<Sion  Xp  maintain*     The  difference  is  there 
taken  between  the  annual  value  and  the  value  in  grofs:  if 
the   vendee  does   not  depend  ypon  the  affirmation  of  the 
vendor,  but  fends  to  inquire  into  the  value  of  the  houfes, 
{5*^  what  they  let  for,  as  it  appeared  the  plaintiff  did  in  this 
cafe^  there  it   is  not  re^fonabie  he  fhould  recover.      And 
therefore  this  was  not  a  good  verdid,  but  I  believer  the  jury 
ha^  compalTion  upon  the  defendant  upon  this  confideration, 
becaufe  \\  was  not  fo   clear,  thar  the  plaintiff  relied  upon 
his  ainrmatlon,  and  therefore  g^ye  fuch  fmall  damages  as 
20/.  If  the  vendor  gives  in  a  particular  of  the  rents,  and 
the  vendee  fays,  he   will  truft  nim  and   enquire  no  farther, 
\\\t  rely  upon  his  particular ;  there  if  the  particular  be  falfe, 
7.n  ad^ion  will  lie  :    but  if  the   vendee  will  go  and  ^enquire 
'  farther  what  the  rents  are,    there  it  feems  uarea£^|ble  be 
ihoul  I   have  atiy  a3ion,    though    (he  particular  ''-S^falfe, 
bec^ufe  he  did  not  rely  upon  the  particular. 

PGweU]\x^\cc.  The  plaintiff  did  not  make  out  his  tide 
(o  his  a£^ion  fo  clearly  upon  the  trial.  Where  the  sAion 
is  grounded  upon  the  warranty,  there  you-mufl  fay  ia^ur 
^cdfiration,  tliat  the  defendant  warrantlzanda  vendidit  i  but 
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in  ihcfe  aflions  upAn  the  cafe  ja  nature  of  deceiptfora  hytv^r^ 
blk  affirmation,  you  need  not  lay,  that  the  4<^fendant  sxijsr. 
tLJfrmandQ  vtndidiu  An?  if  in  thofe  a£lions  founded  upon  a 
warranty,  the  warranty  were  given  before^  the  fafe,  or 
whilft  the  contnuft  was  depencfing,  the  evidence  will  fup- 
port  well  enough  the  warranii%ando  vendidit  in  the  declara- 
tion. This  declaration  would  not  have  been  good  upon  ^ 
a  warranty,  becaufe  the  warranty  muft  be  before  the  fale. 
But  there  are  actions  upon  the  cafe  in  nature  of  deceipr, 
which  will  lie  upon  a  falfe  affirmation,  without  a  warranty  ; 
but  the  matter  that  fticks  with  me  is,  that  the  vendee  might 
have  inquired  into  the  rents.  »But  then  to  that  it  may  be 
anfwered,  that  the  tenants  might  have  combined  with  the 
landlord,  under  whofe  power  they  frequently  are,  and  hav& 
mif-informed  and  fo  cheated  him.  The  cafe  ^  Eakins  and 
Tnjham  is  this  very  cafe  in  point,  and  the  difference  is 
there  taken  between  the  value  of  land  or  a  leafe  in  grofs, 
and  the  value  of  the  rent,  or  what  it  is  let  at ;  an  a£lion 
will  not  lie  for  a  falfe  affirmation  in  the  firft  cafe,  without 
a  warranty  according  to  the  cafe  is  Yelv,  20.  otherwife  ia 
thefecond.  As  to  the  ^defendant's  not  being  in  pofleiGon, 
be  iaid  that  was  all  one,  for  the  equity  of  redemption  was 
faleable:  and  if  upon  fuch  a  fale  fuch  an  affirmation  be 
made,  that  is  a  fufficientcaufe  of  a£tion.  ,  He  faid  the  foftea 
here  is  not  after  the^cQntrad:>  but  after  the  communication. 
Quaere. 

(x«i/i/juftice  faidf  the  value  df  the  rents  was  a  thing  hard 
to  be  known,  and  fecret,  known  to  none  but  the  landlord 
and  the  tenants,  and  they  might  be  in  confederacy  together. 

Pmuys  juftice  faid,  that  it  was  a  hard  adion,  becaufe  the 
vendee  might  come  to  the  knowledge  of  the  value  of  the 
rents.  And  he  took  notice  of  the  difference  in  Eakins  and 
TreJbanCs  cafe. 

This  paft  in  Michaelmas  term  laft,  and  the  court  took 
time  to  confider  and  look  into  ^e  record  of  Eakins  and 
^refitanCs  cafe;  and  after  long  confidering,  and  upon  the 
view  of  that*  record,  the  laft  day  of»  Hilary  term  the  chief  x^ 

juftice  returned  the  ff/iea  to  ferjeant  Parnall  and  bid  him 
^ater  his  judgment. 

Markctt  verf,  Johnfon. 

S.  C.  Saltc.  iBo, 

IN  an  aftion  of  debt  upon  a  bond  of  500/.  the  defend-  l^  ^  defendant 
ant  pleaded,  quoad  225I.  parullam  de  praedinis  500/.  gf**^^^^^"* 
that  he  bad  p^d  it^.  and  the  plaintiff  demurred.     And  it  plaintiff's  de- 
was  moved  on  the  part  of  the  defendant,  that  by  the'  de-  mandythepUin^ 
murrerthe  a£tion  was  difcontinued,  the  plea  being  only  to5^"j]^*^^ 

£cic,  at  to  the  re^nr,  otherwiie  the  whole  fuit  wOi  be  dKcoatinued    B.C.  1 1  Mod. -34.^ 
R.  aoc  iDte  7 16.    Ace.  Gilb.  C.  B.  62. 1 55.  160.  Vide  ante  913 1 .    Cart.  5 1.    but  tho*  he  aiv 
imxn  fticb  plea  immediatdy,  he  h^is  the  whole  of  the  unp  ip  which  it  watpkaded  td  «ke  Aich 
jndpnciit.    &•  ace  ante  716. 

part 
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MakkW     |feft;  andthercfor^  the  plaintiff  ought  to  have  taken 
TohNioK.     ^^^^  ^y  ^ildicit  for  the  refidue.     And  the  cafe  of 


wr/T  A&/Jw  was  cited,  in  vrhich  fcrjcant  Hall  was  of  thtf 
^ttndm^  plaintiff's  counfel,  where  in  an  action  of  debt  upon  a  bond| 
pcordti©f  a  die  defendant  pleaded  quoad  part,  payment  and  an  acauit- 
fubfequent  ten|>  tance,  and  the  plaintiff  demurred,  and  the  adton  was  bdi 
Fll2[ddivc^^  '^  ^^  difcontinued,  Seije^nt  Hall  for  the  plaintiff  faid, 
Vi^fbouJTioz!  ^^^^  *^  w^s  "^^  *  difcontinuancc  in  this  cafe,  bccatifc  the 
bond  is  intire,  and  therefore  the  plaintiff  cannot  have  ju4g«» 
jnent  for  part, 

Holt  chief  juftice  faid,  that  in  an  a^ion  of  debt  uponi 
bond,  9  man  might  have  feveral  pleas  in  bar,  As  fuppoli^ 
the  plaintiff  fued  as  executor,  th^  defendant  might  pleaid  die 
releafe  of  the  teftator  as  to  part,  and  for  the  refidue  the  rc^ 
leafe  of  the  plaintiff*  So  a  man  may  plein!  f»9drfptrt,  pay- 
ment and  an  acquittance,  and  then  there  being  no  uifwer 
to  th6  refidue,  the  plaintiff  fliould  have  took  judgment  by 
nil  dtctt  for  it. 

The  court  were  going  to  give  judgment  for  the  defends 

a^t,  when  it  was  pbferved,  diat  this  plea  was  of  this  temi, 

and  therefore  the  plaintiff  might  take  his  judgment  for  the 

'  refidue  by  nil  dicit^  and  fof  the  refidue^  for  the  infuiSciency 

of  the  ploa» 

It  was  alleged  for  the  defendant,  that  the  plea  ddifere^ 
was  of  laft  term,  and  therefore  the  record  citght  to  have 
been  made  up  fo.  And  it  was  prayed,  that  it  might  br 
examined.  But  the  clerks  certifying  die  court,  that  it 
being  only  a  plea  to  enter,  the  recwd  might  be  made  up 
either  way ;  the  court  would  not  order  it  t9  be  examfped^ 
but  faid  it  wa^  trick  for  trick. 

Tyfon  verj.  Hylyard. 

S.C.  will;  ibnie  difference,  SaUc269.    Hc!jit27€. 

UPON  a  writ  of  error  of  a  judgment  in  the  commbq 
pleas,  the  declaration  was  of  Trinity  prima  i  and  upon 
diminution  alleged  for  want  of  an  original,  and  imparlance, 
and  continuances,  and  ^inrMrari  fuedf  out,  it  was  returned) 
that  the  declaration  wa$  ^f  Hil\  >3  U^HL  3.  with  impar- 
Jance$  to  Trinity  primoy  and  an  oris:inal  of  Trinity  frimB. 
And  it  was  objeded,  that  this  coulcl  not  be  the  original  in 
thisa£lion,  bein|  after  the  ^^laration;^  and  fo  there  bein^ 
jiQ  original,  the  judgment  ought  t^^e  revcrfed, 

TTic  pbclta  was  of  Trinity  prinm.  Debt  upon  a  bond  of 
TOOl.  by  the  plaintiff,  as  the  record  is,  adminiftrator  of 
^rijiopner  Hyiardde  bonis  nan  admimjlratii  per,  y^ne.  Hylar^ 

•21  a  cnrt  iorari  Jflpes  in  crroc  to  afcertaln  wfcether  there  was  any  cntrf  of  tke  declaratioii  in  Ae 
eaJfc,  and  a  return'  i^  made  iUting  t|^  entry  9/  a  dedantion  in  a  difterent  term  from  that  in  whid) 
tbe  declaration  in  the  cauJCe  in  erpr  appears  upon  the  tranfcript  to  have  been  exhibited,  the  decta^ 
ntion  meniicned  in  fuch  return  (taH),  be  taken  to  be  a  declaration  in  a  different  cauie  fiom  that  oq 
^rl^ch  the  writ  of  error  is  broa|ht.    Vide  \  Kq}^  ^r,  764. 
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HfUoWy  executrix  of  Qnjftophery  with  the  will  of  Cbrl/h^      TrtoKi 
fbir  annexed^     The  defendant  in  propria  perfonafua  venit  ef  jj^^^     ^ 
difenJii^  &fc.  //  nibi/j  i^c,  dicif^  and   thereupon  judgment' 
i9  given  fpr  the  plaintiflF  in  the  fame  term.     The  plain<« 
tiff  in  error  affigns  for  error,  inter  alia^  that  tbere  was 
no  original    of   IfiL     1701,   or    Rafter  1702^,   or   Trhfu 
frm»y  nee  mm  quod  habetur  omijpo  certtficationip  intrath^ 
^s  narrafionisy  et  continuationum  procejus  fuperinde  fa£ti^ 
ifetermin§  fanhi   Hiisrii   X  joi  fupradtdi -,    and  aifo,  that 
there  was  not  ^ny  warrant  of  attorney   for  the  plainti^    ^ 
in  the  common  pleas,    and  thereu«y>n   prays,  certiorari t^  ' 

The  cufios  brevium  returns,  that  there  is  no  original  of 
frinity  primo^  and  thereupon  zfcire  facias  isaward^  agaifUE)*^ 
the  defendant  in  error ;  and  he  comes  in  and  pleads,  that 
there  is  an  original  of  Tfinitf  primo^  which  is  omitted  it\ 
the  record  certified,  and  prays  a  certiorari  to  the  cti/ios  irc^ 
wiu/ttj  who  returns  an  origmal  of  Trinity  primo^  There-t 
upon  the  plaintiiF  in  error  prays  a  certiorari  to  the  chief 
j^iftite^  tJD  certify,  whether  there  was  s^ny  warrant  of  at^ 
fbmey  for  HyJyard  necne^  and  aUb  utr^mjit  ali^ua  intrati^ 
tdtrrationis  ef  continuationum  f^oce^ui  fuper  inde  faSti  ift 
fbrcrto  praediifo  de  tcrmnohn&t  I^ilarri^  ^IP^^  -^  ^  ^^''" 
mno  Pafchae^  ^7<^^y  fi^e  ic  termino  fan^ae  Trinitatis  trimo^ 
neene.  The  chief  juftice  returns,  fuoJ  invenit  infrat 
^Orttm  dt  reccrdo  narrationisj  at  Itcentiam  interhquendi  act 
iktrrationem  iHam  cum  coniinuattonibus  inde  inter  partes  prae-^ 
diGaSy  tenor  cujusj  i^Cf  Plactta  irrotulata^  &Cp  coram  th^ 
diief  juftice,  Wf.  de  bancoy  de  terminafan£fi  Hilarity  ann^ 
regni  fFillielmi  tertiiy  l^e.  ly.  And  then  follows  the  de- 
claration, word  for  word  the  fame  with  this  ;  and  then  fol* 
low  the  imparlances,  viz.  et  praediSius  WiUielmus  Tyfon  in 
frropria  perfonafua  venit  et  defendit  vinty  Wr.  et  petit  licentiam 
tfide  interhquendi  hie  ufque  in  auindenam  Pafcbae  et  habety  fcTr, 
idem  diesy  faff,  ad  quern  diemy  CSf f.  etfitper  hoc  idem  ff^ilielmu^ 
pttitulterius  licentiam  interhquendi  hie  ufque  a  die fanitacTrini't 
wis  in  tres  feptimanasy  et  habety  ^c.  idem  dies^  Gf  <v  And  the 
chief  juftice  alfo  returns,  that  there  was  no  warrant  of  at-r 
tomey  of  any  of  thpfc  terms,  or  years.  The  defendant  ix| 
cnror  pleads,  that  there  is  a  warrant  of  attorney  of  Trinitji 
prinuy  and  pra)rs  a  certiorari  i  and  die  chief  juftice  returns  ^ 
warrant  of  attorney  of  Trinity  trimoi\  and  thereupon  the 
defendant  in  error  pleads,  in  nulh  eft  erratum. 

Powell  ]vLfk\ctn  The  way  in  the  common  pleas  is  to  ente^; 
all  their  proceedings  of  the  fame  term  of  which  the  judge- 
ment is  given, 

Hok  chief  juftice.  This  matter  Aat  is  returned  is  im-j 
poffible  and  repugnant,  and  cannot  be  in  this  adion.  It  i$ 
contrary  to  the  record,  to  certify  imparlances  in  a  caufe,  a^ 
which  there  is,  no  fuch  caufe.  There  is  no  reafon  in  this 
cafe  for  an  imparlance,  for  imparlances  are  not  to  be  given 
\j  the  court)  unlefs'  they  a^ e  aflced  for^  contrary  to  i  Keb. 
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Tvioif       238.  II.  37.  cited  by  Mr.  Parier  for  the  phmtiff  in  error, 
„    ^  who  holds,  that  in  judgments  by  nil  dicit,  or  nonfum  infer-* 

matus^  the  defendant  muft  have  time  to  plead,  and  they  can* 
not  be  entered  the  fame  term.  This  declaration  muft  be 
took  to  be  in  another  caufe  between  the  fame  parties.  For 
to  fay,  that  ^this  declaration  and  the  imparlances  certified 
were  in  this  caufe,  is  to  aver  againft  the  record. 

Powell ]\xK\ct.     There  are  imparlances  in  the  common 
pleas  from  term  to  term ;  but  when  the  clerks  make  up  the 
record,  they  make  it  i|p  as  of  that  term  of  which  the  judg* 
•  :  m^nt  is  given.     We  clnnot  take  notice  of  this  declaradoa 

andMbe  imparlances  certified|  becaufe  it  is  contrary  to  thq 
record* 

The  judgment  was.aiErmed, 

YtR  108,  ^^*  Salkild  cited  the  cafe  of  Booth  v,  Boardy  i  Liv-^  6x, 

liev«  69.  and  f  Keb^  177,  197,  238,  3^7.  to  maintain,  that  the  ori-. 
ginal  in  a  term  after  the  imparlance  is  not  good.  As  to 
the  difference  taken  in  l^ruinzy  where  it  is  iaid,  that  die  re-i 
cord  was  made  up  widi  an  alias  prout  patet  de  terminofan3i 
JkEcbaelisj  and  {q  that  it  differed  from  this  cafe,  urtiere  the 
tecord  is  all  of  the  fame  term ;  he  tells  me,  that  die  recoc4 
of  that  cafe  was  in  court,  and  was  made  up  as  this;  and 
the  other  matter  appeared  upon  die  return  of  a  certiorari  2$ 
bere,  and  that  he  ofrered  it  to  the  court  to  be  read. 

.  The  chief  jufticc  faid  it  was  a  fer\felef8  cafe,    ^ 
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Vivian  verf.  Champion. 

IN  anauElion  of  covenant  the  plaintiff  declares,  y «orf  f  i/«  ^"  ?*T"m?  ^ 
his  anceftor^/r  quaniam  indenturamluamfaaam  apud-^  ^c.  fienimt^^ftif, 
cujui  qui  Jem  indintt/rae  alteram  partem  jtgiJh  J*  S,  leaving  out  feringpremiftt' 
ftgillatam,  ifow'thc  fJaintiff /«  curia  profertj  i^c.  haddemifed  to  be  ow  of  r». 
to  die  faid  %  S.  the  prcmifcs  for  ninety-nine  years,  if  three  g^^'cTni^Ski 
Tivts  ihould  live  fo  long ;    and  fets  out  a  covenant  in  the  to  the  breach 
leafe,  whereby  thelcffee  covenanted  to  repair  the  premifes  tho'  part  of  the 
from  time  to  time,  and  to  leave  them  repaired  at  the  end  UJ^J^^k ftatct 
of  the  term  i   and  ihews,  that  the  leiTee  affigned  to  the  de-  that  the  defend* 
fendant,  and  that  15th  Decemb.  8  fyHL  3.  his  anceftor  died  antfvffered  the 
feifcd,  and  the  rcverfion  defcended  to  the  plaintiff,    and  P^^™^«*?*« 
affigns  the  breach,  qu$d  pojl  c$nfeGionem  diSfie  indenturae  of  fn  the^^timT* 
affignment  to  the  defendant,  et  pojl  mortem  of  the  ^ceftor  of  thephmtiff't 
of  the  |)laintiff,  et^ft  the  dtfccnt  of  the  rcverfion  to  ^^  udf^iL**  ^' 
plaintiff,  v/«.  ift  y^ri7^<rfiVofthe  queen,  etfer  decern,  an^        '^ 
wi  tunc  ultimo  ehpfosy  the  defendant  had  permitted  d^e  pre<* 
mifes  to  be  out  ot  repaic,     Upon  iflue  joined,  whether  the 
premifes  were  out  of  repair,  there  was  a  verdiA  for  the 
plaintiff,  and  ihtire  damages,.    And  now  ferjeant  Pamali 
moved  in  arreft  of  Judgment,  that  die  breach  was  4aid  in 
part  in  tlie    anceftor's  tipie,   and  confequentlj,    that  the 
plaintiff  had  recovered  damages  for  a  breach  m  hi$  ancef^ 
tor's  time,  which  was  ill.     The  de^th  of  the  ariqeftor  «  xufuchanaaioB 
laid  15th  Decemb.  8  Wtlh  3«  and  the  breach  is,  thsit  the  the  plaintiff 
dcfisndant  ift  April  tertioy  et  per  decern  annos^  Wr.   which  ow«httohave, 
reaches  to  a  jmatter  of  four  years  before  the  anceftor's  death,  Sagc^^^much 
Secondly,  that  it  did  not  appear,  that  the   leffee  fealed  the  a^wiii  put  the 
counterpart,  by  reafon  gf  leaving  out  the  word  Jigrllatamy  prcmifcs  into 
and  die  juryTie  (aid  gave  damages  for  the  whole  ten  years;  s!^^^f  g 
And  he  faid,  it  was  a  hard  a£tion:   for  may  be  the  leflee  R,accante798. 
might  le^ve  die  houfe  ifi  repair  at  the  end  of  the  term,  or 
dfe  would  be  liable  to  an  aaion,  and  that  therefore  it  was  ^^^^^^ 
ufual  to  give  but  fmall  damages,  pkadi^  of m 

indenture  tho' 
it  IS  not  cbqsrefslf  Aated  to  have  been  fealed  cither  after  a  verdiA,  Vide  poll.  1538.  pr  after  tilt 
9dTeTfc  party  has  pleaded  oyer.    Videpoit  1536. 

Holt  chief  juftice.  If  the  premifes  were  out  of  repair  in 
the  anceftor's  time,  yet  if  the  leffee  fuffers  them  to  conti- 
n\}e  o\i^  of  repsdr  in  die  time  gf  th^  heir,  that  \s  a  damage 
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VxYiAM  to  the  heir,  and  he  fhall  have  an  a£lion.  And  in  Aett  «c« 
Cm  ^fiom,  ^'^"^  ^^^'^^  ought  to  be  very  good  damages ;  and  it  has  bee^i 
always  praftilcd  fo  before  me,  and  every  body  clfe  that  J 
ever  knew.  We  always  enquire  in  thefe  cafes,  what  it 
will  coft  to  put  the  premifes  in  repair,  and  give  to  much 
damages,  andthe.plaintiff  ought  in  juftice  to  appty  the  da- 
mages to  the  repair  of  the  premifes.  The  breach  is  cer- 
tainly and  well  enough  affigned,  by  faying  that  po/i  mortnti 
of  the  anceftcr,  and  the  defcent  of  the  reverfion  to  the 
plaintiff,  viz,  the  firft  o(  April  tertio  of  the  queen,  the  de- ' 
fendant  pcrmit;;ed,  £!fr.  and  the  decern  annosy  being  repugn 
**  •      ,  narU)  are  void.     And  as  to  the  ten  years  being  confidered 

in  the  damages,  that  cannot  be,  for  that  matter  is  ordered 
as  before.     As  to  the  other  exception,  he  (aid  it  was  ad<« 
I  Vfrri^.  409,      mitted   by  the  defendant's  plea  overj  qx  if  not  fo^  yet  thft 
verdi£l  would  help  it* 

All  the  court  agreed  with  the  chief  juftice  ;  and  thoi^h 
the  ferjeant  preiTed  to  haye  the  cauCb  {byed»  the  court  would 
inak?  no  rule  in  it. 

Smith  verf.  Goffc. 

S.  C.  Salfc.  457t 
Woticen^not  JN  an  afiion  upon  the  cafe  the  plaintiff  declared,  Aa* 
Ki^L^Irf  A  whereas  one   //l  M,  was  bound  to  the  plaintiff  in  60/, 
an  aa  in  frvour   "pon  condition  to  pay  29/.  and  intereft,  tf c»   the  defcnd- 
of  a  third  pcrfon  ant,  the  money  not  being  paid,  did  promife  the  plaintiff, 
amlSnUf  the  *^^  ^^  ^  would  deliver  up  the  bond,  the  defendant  would 
agreement  afctr!  P^^X?  ^^»  ^"^  avers,  that  the  plaintiff  did  ddiver  up  the 
tainedwhotl^at   bond  to  H»  M.  unde  the  defendant  mtitiam  babuit :   and 
ftwjJ be^        yet,  ^c.    Upon  non  ajfumpftt  pleaded,  there  was  a  verdiS 
for  the  plaintiff.     And  now  Mr.  Eyre  took  two  exceptions 
in  arrefl:  of  judgment:    firft  that  it  was  not  laid,  that  the 
plaintiff  gave  the  defendant  notice  of  his  having  delivered 
up  the  bond,  and  that  ought  to  have  been  averred  ,  and  for 
Vide  4  Mod.     that  he  cited  i  Ct\  571.  where  a   man  promife  to  pay 
^^^^  another  fo  much  money,   when  the  other  returned  from 

formanwTwM'a    ^^^^^^^ough  }   and  in  a  declaration  upon  this  promife,  the 
condition  prcce-  plaintiff  fet  out  his  return  from  Hambor^ugh^  but  did  not 
dent  upon  which  (hew  that  hc  gave  the  defendant  notice  of  it,    and  for 
arffe!^ '^**  *^     want  of  that  a  judgment  given  for  the  plaintiff  in  the 
marfhaPs  court  was  reverfed.      Secondly,    that  the  bond 
ought   to    have   been  delivered   to  the  defendant    within 
the   meaning  of  the  promife,    that    he   might  have   had 
it  as   a  fecurity  for  the  money  paid  by  him  on  the  be* 

^tTndtr  a  firofnirr  by  a  third  perfon  to  pay  money  if  the  obligee  of  a  bond  which  was  not  paid  by 
t  he  obligor  would  del  Iyer  it  up,  it  is  to  be  intended  that  the  promifor  meant  that  the  bond  ihould 
bf  dtlitered  up  to  the  obligor. 

Under  fuch  pipmire,  if  thf  phiintiff  dclivt  rs  up  the  bond*  he  is  not  bmmd  to  five  inycke  thnto^ 
1^  the  promifor. 

half 
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Italf  of  the  obligor*  Ai\(l  he  compared  it  to  the  csffes  bl  Suim 
adions  upon  promifes,  where  it  is  not  faid  in  the  declara-  tk>rru 
don,  to  whom  the  promife  was  made,  or  to  \yhom  the  mo^ 
oey  was  to  be  paid,  it  (hall  always  be  intended  to  the  plain-* 
tiff  in  the  adion.  So  here,  the  delivering  up  of  the  bond 
being  the  ground  of  the  adlion  againft  the  defendant,  thoft 
^neral  words  muft  be  underftood  of  a  delivering  up  to  the 
defendant^  who  is  the  perfon  to  be  charged  by  the  deliver- 
ing up. 

Sir  James  Mtmntagueiox  the  plaintifT  (aid,  that  thefe  ge«* 
itera]  words  muft  be  underftood  9f  deliverii^  to  the  obligor^ 
And  as  tp  the  notice,  he  faid,  dut  if  it  was  neceflary  to  lay 
it  diey.  had  done  it ;  but  that  it  was  not  neceflary  in  this 
cafe.  For  the  defendant  having  taken  upon  bim  to  pay  the 
money  upoc^  the  delivering  up  of  th^  bond  to  the  obli^or^ 
and  die  perfon  beine  certain,  fo  that  the  defexvlant  mig;ht 
hare  ii^rmed  himlelf,  he  is  bound  to  take  notice  at  his 
j)enL  And  he  cited  the  cafe  in  3  Cro*  97.  aJfumpEt'i  in  con* 
iideradon  that  the  plaintiff  at  the  requeft  of  the  defendant 
a^eed  to  give  his  bond  to  J.  S.  for  die  debt  of  the  defend- 
ant, the  defendant  promifed  to  fave  him  harmlefsp  and  avers 
that  he  gave  the  bond,  and  was  filed,  {^c.  ana  exception 
taken  for  want  of  the  plaintiff's  averring,  that  he  eave  the 
defendant  notice  of  his  giving  the  bond  a^  over-rtued,  be>- 
caiffe  dieire  wias  a  perfon  certain  appointed,  to  whom  the 
bond  was  to  be  given,  and  the  defendant  might  inquire  of 
him,  and  dierefore  is  jbound  to  take  notice.  So  in  the  cafe 
in  I  Liv,  47.  covenant  to  pay  all  fuch  fums  of  money  as 
(hall  be  changed  by  the  plaindff  upon  jf.  to  be  paid  to  B, 
and  fays,  that  he  charged  fo  much  money  upon  ^«  to  be  paid 
to  B.  and  that  the  defendant  had  not  paid  it,  and  goodwith-  ' 
out  Ibewing  that  he  gave  defendant  nodce  of  what  fums  of 
money  he  had  charged  upon  A  to  be  paid  to  B*  upon  the 
fiune  reafon. 

The  chief  juftice  faid,  a  fack  full  of  cafes  might  be  cited 
upon  diis  head. 

Holt  chief  juftice.  Which  wav  foever  you  underftand 
ifat  words,  deliver  up  the  bond,  the  plaindff  had  no  need 
to  pve  notice.  If  you  dnderftand  it,  that  the  bond  is  to 
be  delivered  to  the  obligor,  then  there  needs  no  notice ; 
becaufe  the  obligor  being  a  third  perfon,  the  defendant  may 
come  to  the  knowledge  of  it.  So  if  H.  prbmifes  ?•  S.  that 
h  cafe  he  will  deliver  him  fuch  goods,  he  will  give  him  as 
much  for  them  as  y.  N.  gave  for  the  fame  fort  of  goods  1 
^.  may  bring  an  action,  and  declare  that  y.  N.  gave  fe 
much,  and' it  will  be  good,  without  averring,  that  he  gave 
7-  5.  notice  what  it  was  y  A^  paid  him :  for  7.  .N»  htin^ 
a  third  perfon,  it  lies  as  much  in  the  nodce  of  y.  S.  as  it 
'     '  does 
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SKrt*  ioei  in  iTs  what  he  gave*  If  you  uifderftand  the  con« 
6«ir»  fidcration,  diat  the  bond  was  to  he  delivered  to  the  defend* 
'*  ant^  diat  is  notice  of  itfelft  Secdndly^  the  liieaning  of  tbe 
pTomik  iSf  that  the  bond  fliali  be  delivered  up  by  way  of  dif< 
charge  of  the  debt)  and  confequently  it  muft  be  delivered  up 
to  the  obligon  For  the  a»iiideration  muft  be  underftood 
ofthemoft  eftedual  delivering  up,  and  then  that  muft  be 
fuch  a  delivertng  up  as  that  the  bond  may  be  cartceUed4 

Powill  juttice*  This  eafe  was  moved  before  in  the  abfence 
0f  the  ehief  Juitice,  die  laft  diay  of  laft  tenn«  As  for  the 
objedron  of  the  want  of  ngticei  that  has  no  weight,  b6> 
>cau<e  there  is  a  perfon  certain  named,^  to  whom  the  bond  is 
to  be  delivered  up,  of  whom  the  defendant  mi^ht  inforra 
himfelf.  And  die  difference  is,  where  the  defenSant  has  no 
way  to  come  to  the  Icno^edge  of  this  performance  of  die 
confideration,  or  th^  time  when  the  promife  is  to  be  peF«> 
formed :  as  if  a  man  m  confideration,  f^c.  promifes  to  pay 
another  fo  much  money  upon  his  iilarriage,  there  die  plairN 
tiff  ought  to  give  notice  that  he  is  married )  otherwife  where 
there  is  a  peHbn  certain  named,  as  there  is  in  Ihis  cafe,  tt 
whom  die  defendant  may  rcfort  and  inform  himfelf.  So 
there  needs  no  notice  to  be  given  of  a  matter,  which  a  nian 
is  awarded  to  do,  becaufe  a  man  may  inquire  of  the  arbitra- 
tors. As  to  the  other,  he  faid,  that  delivering  up  of  a  bond 
imported  in  common  parlance  a  different  thin^  from  affign* 
ing  it,  and  imported  a  giving  it  -  up  to  the  perfon  that 
gave  it.  • 

HoJt  chief  juftice  faid)  that  in  that  cafe  put  by  P&weHiAc 
plaintiff  need  not  j^ive  nodce  of  his  being  married,  becaufe 
It  was  a  thing  notorious  of  itfelf. 

P&will  ftrongly  of  the  contrary* 

Holt  faid,  that  the  difference  was,  where  die  confidera- 
tion,  i^c.  is  to  be  peribrmed,  and  i^  perfon  is  named  to 
whom  it  is  to  be  performed }  and  where  a  certain  perfon  h 
named,  as  here« 

Judgment  was  given  for  tht  plalndffj  nifi  caufi  to^ 
morrow. 
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Mayor  of  Winton  verf.  Wilks.  am-rIV  " 

Rot.  ai4. 

N  an  a£Kon  upon  the  cafe,  the  plaintiff  declares,  quod  a  dccbrafion 
^  cum  civitas  JPintoneft  et  a  tempore^  tfr.  fuitantiqua  civi-  againft  a  man 
tas^  it  in  eadetn  cmtate  bahetur  et  a  tempore^  &fc.  habebatur  ^/J'fn^^a'*"^. 
confuetudoy  quod  non  liceat  alicui  ptrfinae  praeter  homines  liberos  cularcafe  con-' 
digtlda  nurcatoria  civitatis  iUius  ad  utendum  vel  exercendum  trary  toactiftom 
puhlice  infra  eandem  nvitatm  aliquod  mijierium^  ariemfiue  ^^r  excluding  aU 
f"  -^  ^   ^'  •      J* ex        •    '-t  ^     ^^    M.J^^        ri    *    except pcrftmsef 

manualem  oaupattonem  in  diaa  ctvttaicj  toto  timpore  fupra^  particular  dc- 

ii&oufitatamy  niji  hujufmodi pirjonaperfpatiumfeptemannorufn  fcriptions  from 
frlus  educatui  fuijjet  tanquam  apprenticius  in  eadem  civitate.ad  ^^J?\  ^^^ 
.  vel  in  hujufmodi  mi/ierio^  arte^Jtve  occvpatione^  aut  adinde  aRter  ^^  fnulthife  of 
fuxt  kgitimo  modo  authorizatus  fecundum  morem  civitatis  illiuSy  cxclufion  is 
tfr.  yet  the  defendant,  W r,  bringing  him  within  the  cuf-  ^^*^  «*  ^ 
torn,  ad  danrnam  of  the  plaintiiF,  tJr.  upon  not  guilty  pleaded,  fuing?^/c*'"* 
there  was  a  verdift  for  the  plaintifFj    and  die  court  was  Saik.  203. 
moved  in  arteft  of  judgment ;    and  it  being  a  caufe  of  con-  It^^'o^"^^ 
fequence,  it  was  ordered  to  be  put  in  the  paper ;  and  it  was    ^    *  7* 
argued  by  Mr.  King  for  the  plaintiff,  and  Mr.  Eyre  for  the 
defendant,  fome  time  fince*     And  now  it  was  argued  by 
Mr.  ferjeant  Darnall  for  the  plaintiff :  and  hefaid,  that  there 
were  two  objeftions  made  :    Firft,  that  a  cuftom  of  exclud-  , 
ing  perfons  from  exercifing  a  trade  within  a  particular  pla<^e 
IS  a  void  cuftdtn,  and  if  it  were  not  fo  in  the  general,  yet  An  alfe gation 
this  cuftom,  as  here  fet  out,  is  void.  Secondly,  that  if  "the  that  there  was  a 
cuftom  were  good  arid  well  fet  out,  that  the  aftion  was  ^J^*J^  ^  *  ?*''- 
mifconceived,  becaufe  it  ought  not  to  have  been  brought  umouid^ot be 
by  the  mayor  and  corporation,   but  by  the  guild  of  mer- lawful  for  any 
chants.     Firft,  that  fuch  a  cuftom  in  the  general  is  good,  rfi^e^tcept 
has  been  fettled  in  fTaganor's  cafe,  S  Co.  and  that  cafe  isa  them^^illlt 
ftrong  authority  for  us.  *  guild  of  the  city 

/ft/f  chief  juftice  faid,  that  cafe  was  of  fuch  a  cuftom  hi  to  trade  there 
London  i  but  he  would  be  glad  to  fee  a  cafe,  where  fuch  a  Sie  fem?^" 
Cttftom  had  been  allowed  good  in  any  other  borough  or  city,    appreftticcftiip 

He  faid,  that  fuch  a  cuftom  is  admitted  .to  be  good   in  "^^'^  ^^^  city, 
P^fo*.  2,^3,  4,  S'^}yM,untaguj  chief  juftice,  in  the  ^V,'^:,-;^ 
cafe  of  Joliy  verf.  Broad.     2  Roll.  Rep.  203.  and  that  m  a  vefted  in  the 
ciUc,  which  was  in  the  common  pleas,  the  corporation  of  •orpwation. 
Totmfs  vorf  Ortuden^  iri'fudi  an  aftion  as  this,  it  was  never  5'  saik***^'  *^^' 
made  a  pomt :  but  that  Afe  was  never  adjudged.     He  faid,  Holt.  t8^^ 
thsit  the  difFerence  as  it  ftood   upon    IVaganor's  cafe  is,  ^"fuchaaion 
that  fuch  a  privilege  granted  to  a  city,  ^c.  by  charter  is  Jh^w"  ^TfT^ 
not  good:    ajid  therefore  no  city  founded  within  time  of  aU^Jhc^ddcripd- 
memory  can  have  fuch  a  privilege.     But  it  can  only  be  <>"*  of  perfons 
in  ancient  cities,  l^t.  by  the  antient  cuftom  of  the  plaee.  ^^j^^''"^^^  j 
He  faid,  that  fuch   a  cuftom  might  be  intended  to  have  \l^\  ftaiTng^hat 
a  reafonable  commencement  by  agreement  among  the   in-  there  was  a  cuf- 
tom that  no  per- 
fon  (bould  trade  who  was  net  free,  had  not  fervcd  an  apprentice/hip,  ot  was  nst  ^th^rwVe  autko- 
r§W,isbad.    Vide  Hob.  85.    Moore  871. 

Q^Whctherfuch  a  cuftom  is  in  the  general  good.  S.  C*  Salk.  aoj.  sSalk.  349.  Holt  187. 
VideCra  Eliz.  803.  Cart.  68.  114.  Com.  269.  k  Wilf,  ^33.  i  ^'ilf.  a6d.  Burr.  1951. 
X3».  Str.  67s.  Holt  i29. 

habitants, 
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U^or^f Win*  habitants,  upon  dieir  firft  fettnng  there.  And  that  fuch 
"^^^  Ca&S)  which  are  founded  upon  tenure  between  the  lord  and 
WiLKt*  iehantSf  to  have  the  fole  trade  within  a. manor,  &<.  aie 
.good  upon  ihat  reafon.  But  that  if  no  fuch  good  reafon 
could  be  given  for  <uch  cuftoms,  it  is  not  reafddable  to 
inquire  into  them  now.  And  he  cited  the  cafe  in  the  Re- 
^IfttTy  105.  h.  the  cuftom  of  Rlppon^  quod  archiepifcoput  Ebt* 
raanjis  ratione  domniifui  de  Rippon  taUm  libirUttem  In  villa 
jpraedi£ia  haieaij  (fc*  ^uod  nuUus  in  eadem  villa  uH  dibtatftu 
lanfuivit  officio  fioc  mjicrio  tin^orisj^m  licentia  ipjftus  archit* 
fijcopi.  And  fuch  a  reftraint  may  be  good  as  well  to  alt 
trades  as  one.  And  he  cited  another  cafe»  ivhicb  is  aUb 
cited  in  the  cafe  of  the  city  of  Londmj  8  €o.  105.  a.  h.  a 
cuftom  for  the  lord  of  the  manor  of  H.  to  have  frank  (old* 
cffie  over  all  the  ville  of  H.  as  well  within  his  feignonri  as 
without.  He  iaid9  that  though  Wagamor^s  cafe  was  of  fiich 
a  cuftom  in  London^  vet  upon  the  reafons,  on  which  that 
judgment  was  founded,  there  would  be  no  difference  between 
fuch  a  cuftom  in  JVincheJiery  and  fuch  a  cuftom  in  Loadui  i 
that  that  which  differs  London  from  other  cities,  viz.  thtf 
COBfirmation  of  their  cuftoms  by  a£U  of  parliament,  was 
not  taken  notice  of  in  the  refolution  of  -that  cafe ;  and 
that  indeed  it  would  have  little  weight,  for  if  die  cuftom 
were  a  void  cuftom,  the  confirming  a^s  would  not  make 
it  good  \  for  they  confirm  only  good  cuftoms*  As  to  the 
exception  to  the  fetting  out  of  the  cuftoms^  that  it  was  too 
.  generally  laid,  to  fay,  aut  ad  inde  aliter  fuit  iegitimo  mUo 
authorizatus  ficundum  morem  civitatis  illius^  without  (hewinff 
how  that  was  to  be,  he  faid,  that  In  the  cafe  of  Day  vent 
Savage^  HoL  85.  in  trefpafs  for  taking  goods,  the  (tefead- 
ant  juftifies  by  cuftom  to  diftrain  the  goods  of  peribns  not 
lawfully  thereof  difcharged,  and  refufing  to  pay  wfaarAige, 
which  he  faid>  was  as  general  as  Ais :  [Note,  it  never 
tame  to  be  a  queflion  in  that  cafe,  whether  fuch  general 
pleadings  were  good  or  na]  That  the  forms  ()f  declarations 
w^re  altered,  and  that  fliort  ways  of  declaring  were  ufed : 
that  to  have  (aid  no  more  in  a  declaration  for  difturbinga 
man  of  his  common,  than  that  the  plaintiff'  baben  dthuit 
oommuniam^  would' have  been  thought  ftrange  heretofore ; 
but  that  in  the  cafe  of  Strode  veff  Bird^  4  AM.  411.  ai 
ante  266.  fuch  a  declaration  was  held  good  upon  demur* 
rer  j  and  the  great  reafon  of  that  cafe  will  come  to  this, 
l;/s.  that  the  right  would  come,  upon  evidence  upon 
the  general  ifTuc;  and  fo  will  the  authority  in  thiscaie^ 
And  as  to  the  fecond  obje£tion,  that  the  guild  of  ma* 
chants  ought  to  have  brought  this  adion  ^  he  (aid,  that 
being  free  of  the  guild  o?  merdiants,  was  but  one  of 
the  qualifications  which  would  intitle  a  man  to.fet  up 
a  trade  j  but  if  he  had  either  ferved  feven  years  iip- 
prenticefhip,  or  were  free  by  redemption,  he  mig^t 
i'et  up  a  trade.  And  therefore  it  was  not  a  damage 
.to  the   guild  of  merchants  only,    but  was  as-  much  a 

damage 
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damage  to  every  freeman:    and  confequently,  if  the  guildM^yor  of  Wi n- 
of  merchants   might  bring  an  adlion,  every  freeman  might         "^^^ 
bring  an  adlibn;     He  faid^  the  mayor  and  corporation  muft      Wilks« 
bring  the  adlion  for  another  reafon^  viz.  that  a  coipbratioft 
by  letters  patent^  as  the  guild  bf  merchants  was,  could  not 
maintain  this  a<E^ion,  but  only  a  corpbratioh  by  j>refcri{>tion^ 
Tucb  as  the  tity  wasi 

Mr.  R/v^hd  zrg\icd  for  the  defendant,  that  this  was  an 
tinreafonable  cuilom,  and  confequently  void ;  for  as  Ltti. 
ff£f.  169.  is  vonfuttudo  muft  be  ex  certa  caufa  rationahili  uji- 
tata\  and  as  Cokis  commentary  is^  confiieiudo  tontra  rationeni 
tntredu^a  pottns  ujitrp'atio  quam  tonjuetudo  appellari  deteU  'It 
is  unreafonable  upon  two  accounts  \  firft,  with  relatioiAo  the 
perfon  that,  is  bound  by  it ;  and  fecondly^  to  the  publick; 
As  to  the  firft,  every  man  at  common  law  might  ufe  what 
trade  he  would  without  reftraint :  fo  is  ii  Co.  53.  i  Saundi 
312;  and  this  cuftom  depriving  the  inhabitants  of  that  city 
of  this  liberty,  and  nor  giving  them  any  confideration  or 
recompeniJe  for  itj  is  therefore  unrealbnable  and  void.  Sp- 
condly^  the  freedom  of  trade  tends  to  the  increafe  of  trader' 
and  is  a  publick  benefit,  and  confequently  the  reftraint  of 
trade  i$  an  injuiy  to  the  publicki  This  cuftom  cannot  be 
intended  to  have  a  reafonable  commencement^  becaufe  it 
cannot  be  intended^  that  all  the  people  of  England  could,  if 
they  woilld,  confeht  to  it.  And  befides,  by  the  common 
law,  a  man  {a)  eannot  reftrain  himfelf  from  ufing  a  trade  {f)  R.  »cc.  poft^ 
generally  all  over  England^  though  (b)  upon  good  confidera-  ^^j^^^j^*^  {^ 
tion  he  may  reftrain  himfelf  from  ufing  it  in  fuch  a  parti-  cited, 
tular  places  And  fo  is  the  difference  Upon  the  cafe  of 
i  Hen.  $.  s.  pi.  26.  1  yones  13.  ydlife  verf.  Broad  S.  C  [JjLnd  Ver^ 
2  Cr9i  596;  yflUn  67.  Griffe  verf  Ptagnall^  3  Lev.  241.  the  books  there 
He  faid,  that  [c)  a  grant  by  the  king,  by  his  letters  patent,  *^^^- 
in  reftraint  of  trade^  is  void,  ti  Co,  84*  Darcy*s  cafe  j  and  (c)  Ace.  8  Cq^ 
the  cafe  of  the  Gi«<Jry  company,  i  Sid.  441.  where  the  "Sha- 
king grants  tt)  A.  and  &  the  fole  trade  to  the  Canary  iflands, 
and  that  if  any  one  traded  thither  withbut  their  leave,  the 
(hip  and  goods  (hould  be  forfeited  to  them ;  and  the  patent 
was  held  to  be  voidi  By  the  fame  reafon  a  corporation, 
ereded  by  the  king*s  letters  patent  cannot  {d)  make  a  by  law 
in  reftraint  of  trade,  as  that  only  perfons  fo  and  fo  qualified, 
fliall  ufe  any  yade  within  that  corporation,  8  Q).  125. 
Hob.  210.  Neither  daii  a  corporation  by  prefcription, 
that  has  a  power  to  make  by  laws  by  cuftom,  make'  fuch  a 
by-law*  And  fo  it  was  refolved  in  the  cafe  of  the  corpo- 
ration of  Bedford  Vtrf.  Tix^  1  Lutw.  $fyi.  Trin.  2  ff^ill  3. 
Rot.  416.  Lambert  Verf.  Thompfon.  And  if  fuch  a  by  law 
made  by  virtue  of  a  cuftom  is  not  good,  neither  is  the  cuf- 
tom itfelf  good  j  for  the  derivative  has  all  the  efficacy  that 
the  principal  has*  tt^aganor*s  cafe,  upon  which  the  ferjeant 
(d)  R«  ace.  IX  Ca  53,  Salk.  14.3.    Lutw.  562.    Com,  269. 

Vol.  IL  C  c  has 
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Mayorof  Win*  has  fo  much  relied,  materially  differs  from  this  cafe,  upon 
"^^^         account  of  the  feveral  afts  that  have  becii  made  for  the  con-' 
Wuxs»      firming  the  cuftoms  oi  London.     And  that  thofe  a%  were 
itififtea  upon,  appears  by  the  return,  foL  .122.  i7.  where  the 
a£l  of  Rich.  2.  is  fet  out,  and  126.  a,  where  it  is  faid,  that 
Ihere  are  divers  cuftoms  in  London^  which  are  againft  com- 
mon right,  and  the  rufe  of  the  common .  law,  and  yet  are 
allowed  in  our  books,  it  eo  potimt^  becaufe  they  have  not 
only  the  force  of  ,a  cuftom,  but  are  alfo  fupported  and  for- 
tified by  authority  of  parliament :    and  129.  tf,  where  among 
the  grounds  of  the  refolution,  which  my  lord  CoJte  fums  up, 
he  reckons  the  ads  of  parliament.     And  upon  this  ground  it 
IS,  that  though  a  capias  cannot  be -^awarded  before  a  fum- 
mon,  even  by  the  cuftom  of  a  court,    as  2  Roll,  277.  is, 
yet  by  the  cuftom  of  'London  after  a  plaint,  the  defendant 
may  be  arrefted  by  his  body,  as  9  Cb.  68  a.  Mackallfs  cafe 
is;  and  the  reafon  given  by  the  book  is,  becaufe  the  cuftom 
of  London  is  eftabliflied  and  confirmed  by  parliament:  fo 
8  Co.  129..  tf.  a  citizen  and  freeman  of  London  maydevife 
in  mortmain^  notwithftanding  the  ftatutes  of  mortmain  \  for 
all  the  cuftoms  of  London  are  eftabliflied  and  confirmed  by 
a£l  of  parliament.     Befides,  he  (aid  Waganor^^  was  dif- 
charged,  as  appears  by  the  report  of  the  cafe,  2  Brmnl, 
284.    As  to  the  other  cafes  cited  by  the  feijeant,  he  faid, 
they  ¥rere  cafes  between  landlord  and  tenants,  and  went 
iipon  the  tenure.     As  for  the  cafe  of  the  cuftom  of  Riffon, 
RigiJIer  105,    that  was  a  reftraint  of  one  particular  trade 
only,  and  that  too  a  trade,  that  was  accounted  a  nuifanor, 
its  appears  by  9  Co.  59.  RaJI.  Intr.  442.  [Note,  the  words 
in  that  cafe,  ratione  dominiifiti  di  Rippon."]  He  urged,  that 

I  '  the  guild  of  merchants  ought  to  have  brought  the  adion, 

and  not  the  mayor,  &c.  of  fflncbtjhr ;  for  the  perfons, 
whofe  firanchifes  are  broke,  and  who  are  thereby  grieved, 
ought  to  bring  the  adion*  And  accordingly,  in  i  X^.  2()£ 
the  adtion  is  brought  by  a  freeman  s  and  in  3  Cro.  803.  by 
fhe  corporation,  in  whom  the  franchife  is  laid  to  be.  But 
here  the  franchife  is  kid  in  the  guild,  and  therefore  the 
guild  ought  to  bring  the  a£tion,  and  not  the  mayor,  (fc, 
for  it  is  no  franchife  of  the  city,  nor  confequently  does  an 
infringement  of  it  intitle  them  to  an  adion.  And  upon 
this  cde,  in  3  Cro.  he  took  an  exception  to  this  declaration, 
that  the  pkintifFs  did  not  fliew  themfclves  tg  have  been  in- 
corporated, or  that  they  had  this  name  of  corporation  given 
them,  nor  how,  as  the  cafe  in  3  CroJte  and  Hob.  210.  is. 
[Note,  in  that  cafe  211  my  lord  Hobart  fays,  it  is  not 
neceflSiry  for  a  corporation  in  fuch  cafe,  to  fliew  how  they 
were  incorporated,  for  the  name  argues  a  corporation,  and 
the  like  of  cities,  and  Hpon  nil  debety  ^c,  it  muft  be 
proved.]  As  to  the  other  objection,  he  faid,  they  ought  to 
have  fliewed  particAilarly  and  certainly,  what  the  other  qua- 
lifications were,  and  that  it  was  ngt  enough  to  lay  generally, 

out 
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btii  ad  iTtdi  altter  fuit  legitimi  modo  authorizatus  fetunJum  Majwbf  Win- 

mrm  chitatis.     As  tg  the  cafe  of  Stroud  verf,  Birty  he  faidj         "^^^ 

that  diflFcred  exceedingly  from  thisj  for  there  the  aSion  was       ivitki, 

againft  a  wrong  doer,   but  here  agamft  a  man  for  doihg  a 

bwfd  zCt'i   and  therefore  In  this  cafe  the^e  ought  to  be  al 

tertain  title  fet  out,  thotigh  there  need  be  n6ne  in  that  cafe. 

And  bendcs  the  generality  of  the  laying  the  cuftom,  it  was 

ill  laid  in  that  manner  of  laying  xtfecundUm  fnorem  civitatisi 

whereas  it  ought  to  be  laid  dtre^lyi  that  thet:e  was  fuch  a 

cuftotn.     And  for  that  he  cited  the  cafe  of  Devtred  vtrfi 

RatcUff^  3.  Crtf..  185.    2Leon.2g.  where   in  art   adion  of 

efcape,  that  y,  S,  being  in  his  tuftody,  ^t.  was  charged  irt 

his  cuttoiy  Jkcundidm  ionfuetudineMt  and  that  Ti^as  held  to  be 

ill    And  liiL  8  ff^l,  3.  Rex  Uerf.  Bernauk  an  indiSment 

agsdnft  a  man  for  rcfufmg  to  ferve  the  office  of  conffeblefx^, 

being  duly  ele^d  by  the  inhabitants  of  the  iovrn  fecundurn 

tonfurtudimm^  was  quaflied  for  want  of  ihewing  a  cuftom  in 

the  inhabitants  to  chuf8.  '•■ 

^9/IP  chief  juftide  faidj  that  tfiis  .point  had  nbt  been  (6 
wdl  fettled  ;  that  even  in  ^^^tf^i^rV^cafe,  which  was  the 
ground-work  on  which  the    plaintiff's   counfel  built,   the 
defendant  was  difcharged.     That  it  came  in  queftion  again 
in  the  common  pleas  iii    18  and  io  Car,  2,  Cart;  68.  114;     . 
in  a  cafe  rflatirig  to  the  town  of  Colchejieri  where  fuch  s& 
cuftoro.was  laid,  arid  a  by-law  grounded  upon  it,  and  the 
cafe  had  gteat  agiiation^  but  was  never  determined:     I  have 
the  arguments  of  that  cafe  in  a  report  under  chief  juftice 
Bridgman*s  own  hand.     The  ^omt  is  ftated  in  Norrh  and 
Stamps  cafe^  Hok.7,io,    There  is  no  reafon  to  fupport  fuch 
1  cuftom,  especially  to  give  the  corporation  an  a£tion  j  for 
this  exercifing  a  ttidt^  though  by  a  perfbn  nbt  qualified,  is 
no  prejudice  to  the  corporation.     All  people  are  at  liberty 
to  live  in  this  place,  and  their  (kill  and  iiiduflry  are  th6 
means  they^have  tb  get  their  btead ;    and  confequently  it  is 
unrcafonable  tb  reflrdn  them  from  exercifing  their  tradesr 
within  this  pdacey  within  which  having  a  liberty  to  livej 
diey  ought  aMb  of  coiifeqiience  to  have  all  lawful  means  of 
fuppbrting  themfelvesf     What  was  the  foundation,  for  mak- 
ingche  ftatute  of  the  5  Etiz;  but  the  general  liberty  of  trade^- 
which  all  perfons  had  before  the  ftatute  ?    The  cuftom  of 
Utubri  fcnr  excluding  perfons  from  ufmg  trades  there,  that 
are  noc  freey  .is  founded  upon  cuftoms  that  they  have  relat- 
ing to  the  bringing  up  of  the  youth  witkin  their  city,  and 
qualifying  them  to  be  freeman  of  it,'  which  other  cities  have 
not,  and  therefore  fuch  a  cuflom  is  reafonable  there;  but 
it  6oe&  not  follow  from  thence,^  that  it  is  rcafonable  elfe- 
where,  where  they  have  no  fuch  cuftom.     By  the  cuftom  of    ,  :p 
Ac  city  of  London  thtf  have  a  power  to  make  in&nts  be  \<^' 
apprentices  and  they  arc  bound  by  the  covenants  in  their  :,       "   . 
iodenture  of  apprendceibip.    If  an  apprentice  is  not  in'*>  < 
rollfd}  be  may  fue  out  his  indentures  of  appremiceihip^  i 
Cca  and 
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Majwrof  Wf  K-  andf  thereby  he  will  be  difcharged  y  but  till  then  the  bindinf 
'^^^         is  good.  There  isalfoa  cuftom  of  turning  over  apprentices. 
WiLK9«       And  whena  perfon  has  ferved  his  apprenticefliip  in  Loadonf 
he  has  a  right  to  be  free»    Thefe  cuftoms  are  a  good  reafoa 
for  excluding  all  foreigners  from  exercifing  any  trade  in 
L»ndoH^    He  faid>  that  the  words  giUa  mtrcatorta  figiufya 
corporation,   and  thatt   where    the   king  in  antient  times 
granted  to  the  inhabitants  of  a  ville  or  borough  to  have 
gildam  mercatoriamy  they  were  by  that  incorporated}  lO  &. 
7D.  a^  but  what  it  fignifies  here  in  this  dedaration  nobody 
knows;,  for  ^the  plaintiff  does  not  fhew  what  it  is>  but  only 
&ys,.  that  it  is  not  lawful  for  any  peribn  to  exereife  a  trade, 
that  is  not  free  of  the  gilda  nurcatoria.     He  &id,  the  cafe  of 
Strode  verL  Birt  cited  by  the  feneant  was  nothing  to  the 
purpofe;  iox  the  common  wias  fumciently  defirribed  in  that 
declaration.     And  though  there  was  no  title  fet  fortfai  yet 
that  was  well  enough,  becaufe  the  defendant  was  a  wrong- 
doer ;  and  if  the  defendant  wece  really  owner  of  the  land, 
he  might  plqad  liberum  tenermntumy  and  that  woald  force  die 
plaintiff  to  reply  a  title*    It  has  been  held,  that  in  trefpafs 
^tTiefpkf^a.      againft  a  commoner,  ke  may  plead  not  guilty,  and  give  his 
gainftacom-      right,  ©f  common  in  evidence ;   but  I  cannpt  think  fo,  but 
i»?gWe Ws^ri^ht  ^^  ought  to  plead  fpecially,  and  (hew his  titles  otherwife  of 
in  evidence  oii    the  lord  of  the  waftc>  he  may  pkad  not  guOty,,  and  give  hit 
*)t  guUiyw         title  in  evidence* 

^Powell )\i{kice  faid,  that  in  the  cafe  in  the  common  pleas, 
the  declaration  was  moire  fpedal,  and  the  cuftom  fet  out 
more  at  krge,  and  it  was  laid  as  a  franchife  in  the  corpo- 
ration..'  T  thought  the  corporation  misht  maintain  the  ac- 
tion, but  Trehy  chief  Juftice  was  of  another  opinion,  becaufe 
the  mayor,  £2fr.  of  Lorulem  would  have  brought  an  adion  in 
fVaganorh  cafe,  and  not  have  made  a  by4aw,  and  brought 
an  adion  upon  that.  But  ixsdeed  I  thought,  that  a  francfaifc 
might  be  vefted  in  a  corporation  Ibr  the  benefit  of  the  mem- 
Bers  of  it,  for  the  breach  of  whidi  they  might  brkig  an  ac- 
tion. Which  Gould  agreed.  He  faid>  that  a  cuftom  to 
exclude  people  from  exercifing  a  trade^  was  a  ftrange  cuf- 
tom ;  but  if  that  were  the  point  now  to  be  determined,  he 
would  confider  well  of  it,  becauiib  the  giving  judgment  to 
'  fet  afide  fuch  a  cuftom,  would  have  a  very  great  influence  ; 
becaufe  fuch  a  cuftom  is  claimed  in  moft  corporations  by 
prefcription ;  but  that  there  would  be  no  need  to  come  to 
'  that  in  this  cafe,  for  that  this  declaration  was  naught:  firft, 

for  not  fliewine  that  there  \s  fuch  a  franchife  in  the  corpora- 
tion ;  for  as  this  declarattoa  is,  the  corporation  would  main- 
tain an  a£tion  for  breach  of  their  franchife,  without  (hewing 
they  have  any :  for  the  franchife  is  laid  by  this  declaration 
111  the  gilda  mercatormy  and  we  amnot  take  notice,  that  the 
giUa  mercatoria  and  the  city  are  all  one,  though  they  may  be 
fo;  and  upon  the  evidence  it  fcenicd  probable  they  were  fa. 
Secondly>  th«y  ought  to  have  fet  out  ^cially,  \Aax  the 

cvfioia 
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oxftom  of  the  city  is>  and  not  have  come  fo  generally,  as  ^*«5'<»'*f  W'* 
^liur  tigitimo  wodo  authwrixatui  fuundum  morem  civitatis.  For         ^^'^ 
ivho  can  tell  what  that  cuftotn  of  the  city  is?    This  is  to      w^x.k€. 
oiaintain  an  action  upon  a  cuftonif  without  {hewing  what 
thecuilom  is«     P^o^xjuftice  went  upon  this  laft  excep^- 
tion;  and  Goidd  }uAiCc  was  alTo  of  opinion,  that  the  de« 
daration  ¥^s  ill^  and  that  therefore  there  was  no  occafioa 
to  give  any  opinion  upon  the  principal  point* 

P$well  vfhovns  a  judge,  and  Gouldy  wbo  praSifed  in  the 
common  pleas,  was  ^ounfel  in  the  caufe  cited  hy  Damall, 
Both  agreed,  that  that  caufe  was  never  determined  ther^ 
and  that  the  point  of  the  cuflom  was  never  fpoken  to,  bu^ 
taken  as  admitted.  But  Gould  faid  that  his  clients  the  cor^- 
fionition  defpaired  of  judgment^ 

Serjeant  Damall  mentioned  a  catife  in  this  court,  where 
the  corporation  had  judgment  in  fuch  an  a£lion  as  this  upon 
die  (ame  declaration*  Bnt  to  that  Gould  faid^  th^t  he  in- 
tended in  that  caufe  to  have  moved  in  arreft  of  j^dmlent^ 
Iwt  that  the  plaintiffs  being  eafy  with  the  defendants,  nC'  adr  / 

irifed  bis  clients  the  defendants  to  agree  the  caufc^  aod  ac**. 
tordingly  diey  did,  -or  eUe  that  bad  i>een  moved*  ? 

Hdt  chief  juftice  (aid,  he  would  give  judgment  fer  the 
(lamtiiF,  if  he  coUld  tell  whv.  Judgment  was  entred,  quod 
ftarmtis  nil  capiant  pfriMimi  per  ,furiam^  on  tbe  expepr 
tioos  to  the  dedaratioiv 

Sheriffs  of  Mickllefex  verj.  Barnes. 

INanadioii  of  debt  upon  a  bail-bond,  the  plaintiffs  de«y^>j^^      ^^ 
clared  thus :  J,  B.  et  C  D,  yicecom*    Middlefixiae prae^^  baii-bondbythc 
di&oi  quiruntwr^  lic^  And  ypoo  a  fham  plea  pleaded,  there  Owriffsof  «A^- 
ivas  a  demurrer.    And  now  Mr.  Southoufe  took  exception  J^^^^^^ 
to  the  declaration,  that  it  onght  to  haye  been  queritur^  and  (heriffsinthe 
not  qturunfur^  becaufe  the  bond  is  taken  by  them  asoifi-  declanitk»,and 
ccrs  by  the  name  x)f  their  office,  and  they  declare  by  the  i^*"^* 
name  df  office  and  they  both  make  but  one  officer^  mobjeaton"^' 

betaken  oo 
jlccoiiAt,  unfefs  tbe  bond  appears  oipon  tb^eeord  to  be  a  l|ail<^a 

Hok  chiefjuftice  fai4»  d\at  if  the  plaintiffs  had  not  named 
themfelves  meriiFs  in  the  declaration,  yet  it  had  bepn  a 
food  declaration  prima  facie  ;  but  indeed,  if  the  defendant 
bad  craved  oyer  of  die  bond  and  the  condition,  and  upoQ 
that  it  had  appeared,  that  it  was  a  bail-bond,  that  might 
have  been  ill.  He  faid,  that  the  debt  vefted  in  them  in  their 
fot^  capacity^  otherwife  upon  their  deatl^s  it  ought  to 
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Sbcrifft  ci     go  to  their  fucceflors,   like  t:;e  chamberlain  of  Lndotf% 
^iDDxzsix    {.gfc;  which  it  would  not  do,  but  to  the  furvivor,  and  upon 
jiAiNEi«      his  death  totiis  executors. 

Powell  faid,  "that  unlefs  the  defepdg^t  had  craycd  wyer  of 
the  bond  and  the  condition,  and  it  had  beeri  entred  upon 
the  record,  they  could  not  take  notice,  that  it  was  a  Ijail* 
bond.     Judgment  was  giyen  for  the  plaintiffs, 

Aiibery  verf,  Barton. 

Awmanmay       a     Woman  libelled  againft  another  in  the  fpiritual  court 
ritojj^conrtfw     jHL  for  thcfe  words;    "You  are  a  brahdy-nofed  whore, 
defamation         **  you  ftink  of  brandy,"     And  Mr.  Earle  moved  for  a  pro^ 
^''d?'"?  ^^A      *^*^*^^on,  becaufe  they  were  words  of  heat,  and  did  rathct 
R-acZmt^wS.  ^^^^S^  ^^^^^^^^^^        with  intemperance  than  incontinency: 
^37.  iioi.      '  And  he' relied  upon  2  Roll.  Abr.  296.  n.  15.  a  prabtbition 
Poft.  1 287.  str.  was  granted  to  a  fuit  by  the  mpther  for  thefe  words  \   "  Thou 
Vide  Com,  Pro-  ^""^  ^^^  ^^  *^f  ^  whore,  and  thy  mother  was  a  bitch:**  and 
hibition;            JV>   7^"'^  44*  *  precedent  cited  3  Jac.  of  a  prohibition 
G.  14. 2d  ed.      granted  for  thefe  words;  «  Thou  art  a  whore,  arrf  a  trained 
Th^r  ^o^^'    ^'  ^l^orc?  and  a  dirty  whore  f   and  it  is  faid  there,  that  for 
*«y<mi*a^      the  word  whote.,  without  mentioning  any  particular  afl  of 
brandy-nofed      incontinency,  no   fuit  can  be  maintaineq  in  the  fpiritual 
^horcorou  ftink  courf;  arid  )[  Cro.  iio.   '*  Thou  art  a  cuckold  and  a  wittol, 
hch^geoV  *^*  "  which  is  worfe  than  a  cuckold;*'   the  wife  cannot  fueirt 
whorcdoln.        the  fpirltual  court  for  thefe  words.     2  Keb.  334.  aprobi- 
'    '    '    •  *      bition  granted  to  a  fuit  for  thefe  words;  «  A  ^6rc  and  an 
arrant  whore ;"  (but  the  court  there  ordered,  that  a  decla- 
ration fhouid  be  delivered,    in    order  to  fettle  the  point) 
2  Keby  581.  a  cafe  cited  1 1  Jac,   **  Thou  art  a  whore,  and 
.  ^  I  was  never  ftruckeri  by  a  Whored  hands  before,**  and  a 
prohibition  granted :    another  21  J^^r.    *^  He  had  run  away 
*'  out  6i  England  into  Irelandhnt  for  his  whore,  A^^r^'swife, 
<*  who  is  his  whore ;"   and  ther6  alfo  a  prohibition  granted 
(but  note,    the  principal  cafe  in  2  A>^•  577.  and' 581.  was 
a   fuit '  in   the   fpiritual^  court  for  calling   ftc  defendant 
Vrhote^  ^nd   the  plaintiff  fuggefted,  that  it  was^  fpoken  in 
heat,  v/af.  that  the  defendant  called  the  plaintiff  rogue,  and 
the  plaintiff  cdled  the  defendant  whor^;  and  Twifden  there 
faid,   that  before  &   Caroliy    it  was  a*  brangled  quefiion, 
whether  a  jprohibition  ihould  be  granted  for  the^  words 
and  that  prohibitions  had    been  fometimes*  granted,   and 
fomctimes    denied;    but   th^t    then    it    was    fettled,  that 
no  prohibition  ffiould  go,  and  prohibitions  have  been  de- 
nied generally  fmce.     See   3  Lev.   IK).  Flncentyerf.AlpJx 
Jvhere  the  mother  wbs  libelled  in  the  fpiritual  court  for  fay- 
JlJg  of  her  fon,  "  He  was  a  rogue  and  a  rafpal,  and  afoq 
]'.'-^     -  ■  '^  •'•—.■• tte( 
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«  of  a  whore."   And  the  cafe  in  7>  Roll.  296,  was  cited*  as      Auaiir 
a  ground  for  a  prbbibition,  but  the  court  differed  this  cafe      b^^^on 
from  that,  becaufe  there  the  words,  ^  and  your  mother  is  a    -         '    V 
bitch,"     make   the  firft   words  infenfiWe;    \>ut  here  the 
words  import^  that  the  woman  was  a  whore,  which  is  an 
ecclefiaftical  fcandal,  aqd  therefore  the  court  denied  a  pro  ^ 

hibition,  which  feenus  to4X>inevp  to  Mr.  Eari/sczk  in^al} 
tbe  views  of  it.) 

Holt  <:hief  juftice  faid,  that  a  ]prohH>idoa  bad  bc^niepied 
ifl  this  cafe  forty  times* 

Powell  juftice  faid,  that  t)ie  (a)  court  granted  a  prohj-  («;  Vide  ante 
bition,  where  the  fuit  in  the  ecclefiaftical  court  was  for '^3«»waf.6*; 
fuch  words  ipoke  in  Lond$n^  upon  this  fpecial  reaibn,  be- 
caufe an  acHon  will  lie  for  them  in  London^  upon  account* 
chat  a  woman  that  is  a  whore  in  London^  may,  by  the  cuftom 
^  Lmdon  be  cartel.     And  it  being  granted  upon  fuch  a 
/pecial  fuggeftion*  is  an  argument,  that  the  fpiritual  court  ^ 
mav  proceed.  Where  the  words  are  fpoke  elfewhere.     Ife 
Cud,  be  moved  onee  for  a  prohibition  to  a  fuit  in  the  ec-  ' 
defiaftical  court  for  calling  a  woman  jade,  but  could  not 
prevail.     But  Holt  iaid*   be  wpuld  baye  ^raoted  Qpe  VE^ 
Ihatcafe. 

And  in  this  cafe  the  prohibidoa  was  denied 
Stephens  verf.  The  manucaptors  of  Hudfon* 

A    Sort  faciei  a^n^  bail,  the  defendants  pleaded  pay-  Amcndmentigr 
ment  of  the  money  by  the  principal,  l^c.  the  plain-  ^^^^^ 
tiff  replied,  nonfilvit^  ^c.  tt  hoe  petit^  quod  i^i^iratur  fer^^^^^J^^^ 
fatrtamy  it  praediM  drfendentis  fimiliters     The  defendants  aft^thecaufe 
demurred,  aiid    the    paper-1)ook    was   made  up,    without  ^^'^n^^P^pw^ 
ftrikingput  the  praediai  defendentis  ftmilkir :  the  repord'J^^*^^'^?jJJ^ 
was  a   record    oif  laft   term.    And  now  this  term   the  terfin-thedd^ 
caufe  came  on    in   the    papery   and  this   exception    was  fcndaot^  mA  h« 
^cn  by  Mr.  Whitaker  for  the  defendants,  and  the  caufe' ^JJ!J*J^|J]j^^ 
fiood  an  ulterius  confilium.     And  in  the  mean  tfme  Mn  fer-  and  the  demur- 
jfiant  HaU  came  and  moved  for  leave  to  flrike  out  thefe  rerbookUmadv 
words,  //  pmedi^i  defindemes  ftmliten  SS'^rt'^a 

r«,  •,      .        .  f         ,  *  ictitbcftnwk 

The  court  heid»  that  it  was  a  thmg  of  courfe,  for  the  out  after  c6e  de- 
party  that  takes  the.  iffue  to  join  the  iflijie  for  the  other, '"""^''"  **••*. 
Mpon  a  fuppofition,  that  they  will  join  in  the  iffue,  to  main-  *'^**' 
tain  the  fad  they  have  alled^ ;  and  therefore  if  they  will 
JK)t  join  in  the  ifllie,  but  will  demur,  they  ought  to  Arike  it 
out,  and  the  leaving  it  in  is  a  tri/:k  \   and  therefore  the 
court  gave  leave  to  ftrike  i^  out. 

]^thd(wiQidiiientiarp&owi|^dec^  Nttt  t$  tbi  yt  Mdi^ 
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A^n.fr!R;Rot.  Fanfhaw  verf,  Morrifon. 

'39- 

Upontheretu|:n  A  Wfit  of  error  of  a  judgmeiit  given  in  thecQinmon 
of  a  niiiU  to  ain  x\,  pleas  \Vi  tl  fcire  fac'tas  v'pon  a  recoenixance ;  Ac  re^ 
thedcfcn/^t^'  cognizancc  was  entered  into,  upon  bringing  a  writ  of  error 
may  appear.  upon  a  judgment  in  the  common  pleas,  in  an  a<flipn  of  debt; 
and  was  conditioned,  that  if  the  plaintiff  in  error  fhpuld  be 
nonfuited,  or  the  writ  of  error  fhould  be  difcontinued  in  his 
^  .  default,  or  the  judgment  ftiould  be  affirmed^  that  then  the 

Infrrorup^n^  plaintiff  fliouU  pay,  fcrV.  The  defendants  pleaded,  after  ^jyt 
judgment  in  debt  of  the  fi^ire  facias  and  the  condition^  that  the  plaintiff  Jn  the 
^y  ^*.^?""  writ  of  error'  did  profecute  the  writ  of  error  with  effed,  and 
'  uplm  a  nonfuic  ^^^  affign  errprsj  and  that  placitum  fuper  proidiSum  breve  de 
^ifcontinuancc '  errore  adhuc  pendet  indeterminatum.  The  plaintiff  replied* 
or  affirmance,  that  the  judgment  was  affirmed,  aSfque  hoc  ^uod  the  plea  ad- 
flioul?pay*^4S:c.  f^^<^  f^^det  indetertmnatum*  And  to  this  th^rc  was  a  fiemurrer% 
s.c;  Salk.'szo!  andjudgment  was  given  for  the  plaintiff  below. 

This  cafe  was  fprmerly  debated  upon  an  exception  to  the 
planner  of  afligning  the  breach  in  t\ie  fcire  faciasy  and  that 
exception  wa^  allowed  \  but  upon  the  plaintiff '$  'applying  to 
the  common  pleas^  that  hvXt  wa$  aniended.      And  Mr. 
Weld  took,  an  exception  to  the  traverfe  in  the  replication^ 
that  it  was  a  traverfe  of  a  matter  of  record^  which^  was 
ill :  becaufe  a  matter  of  record  could  not  be  put  in  iffue  to 
In  a  fcire  facia«  ^^  tried  by  the  country.     Whereas  he  ought  to  Haye  replied^ 
ihdcapieathat   that  the  judgment  w^  affirmed^  prout  paiet,  per  re^ordunu^ 
erre^^d!d"^f"    Tliis  exception  was  taken  laft  term,  and  the  caufe  adjourn- 
cute  the  ^ric^"  ®d  Qv^  M^on  it.     And  Mr.  IVet^  then  took  another  cxcep- 
'<vith  effcd,  and  tipn,  that  the  defendaiit  appeared  contrary  to  the  return  of 
*^^***  *r^'  ^^^  ^^*^*  ^^^  theyf/r^^f/<7iV  being  returned  nichiL 
|hereon^remains  undetermined,  is  good*    S.  C.  Salk.  510. 

But  Holt  chief  juftice  faid,  that  the>opk?  faid,  that  two 
n'uhih  returned  amounted  to  ayc/V^y^f/;  and  that  upon  two 
nichiis  returned,  the  plaintiff  would  have  judgment. 
!n  fncb  plea  the  "  Powell  juftice  laid,  that  the  d'efendant*s  appearance  was 
defendant  nec^  '  well,  becaufe  the  fpire  facias^ s  were  entered  upon  the  roll, 
2^^^^*^]^-^  and  the  defendant  had  day  by  the  roll.  So  that  exception 
JnciTorVrt>fc-*'^  was  oyer-ruied, 

cutedby^tior-  '  Now  this  term  Mr.  Whliacre  for  the  defendant  in. 
ficyorinperfoin.  g^^j.  ^Ygyed,  that  the  the  plea  was  ill:  firft,  becaufe  the 
plea  is  to  the  {aconA  fcire  facias^  and  he  has  only  plead- 
ed, quod  ante  propcutianem  praediSii  brevis  de  fcire  facias 
?^or  make  any  be  profecuted  with  effedV  and  that  he  might  have  done, 
cohclufionto        • 

the  iccord.  S.  C.  Salk.  510.  Nor  /hew  the  proceedings  upon  the  >»vrit  of  error  at  lan^.  The 
traverft  of  a  matter  which  is  to  be  tried  by  the  record,  is  bad.  S.  C.  Salk.  520.  vide  Com.  HIeader. 
G.  6.  ad.  Ed.  vol  5.  p. '  1 3.  Therefore  upon  fuch  plea  the  plaintiff  cannor  traverfe  ibat  the  plea 
upon  the  Wit  of  erf  c  r  remains  undetermined.  S,  C.  Salk.  520.  And  an  allegation  in  the  induce- 
fneni  that  the  judgment  is  affirrified  will  not  c«re  it.  S.C .  Salk.  520.  If  a  writ  of  error  upon  which 
a  record  was  rcinovcdl  appeair^  to  have  defcribed  it  improperly,  it  Ihall1)equa(hed,  tho*  the  cafe  ha$ 
beenkrsued  upon  the  merits,  and  the  judgment  appears  cm>neous.  S,  C.  Salk.  52a  Scdvide 
5G.  I.  c.  13.  f,  I.  ..'.-. 

,  ana 
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ami  yet  hare  been  iefc&ive  in   pfofecuting   with  eiFeft    FAwifiAv 
before  the  brmging  the   firft  fcire  faaas^    and    therefore    j^     " 
be  ought  to  have  pleaded  it,,  chat  before  the  profecuting  the  ^ 

firft  writ  of  fcirc  facias^  i^c.  Secondly,  that  he  does  not 
flicw,  whether  he  profecuted  the  writ  of  error  in  perfon,  or 
by  attorney ;  and  being  at  liberty  to  do  it  either  way,  he 
pught  to  mew  which  way  he  did  it.  Thirdly^  he  pleads 
that  he  af&gned  errors,  but  dpes  not  coficlude  with  an  averr% 
pient  to  the  record,  as  he  ought  to  do,  that  being  a  matter 
in  the  affirmative,  and  a  matter  triable  by  the  fecord,  tp 
which  the  defendant  may  p}ead  nul  tiel  ric$rd^  Fourthly, 
that  the  plea  is  only  general,  quod  flacitumy  l^c.  pendet 
indeUrmnatum  $  whereas  he  ought  to  have  pleaded  in  the 
word^  of  the  condition,  that  the  writ  of  error  was  not  difr- 
continued,  nor  the  plaintiff  in  error  nonfuited.  And  he 
faid,  that  it  was  a  rule,  that  wherever  you  plead  per? 
formance  of  a  condition,  or  affign  a  breach  for  non  per- 
formance of  it,  vou  mufl  do  it  in  the  very  words  of  the 
condition;  therefore  in  debt  upon  a  bond  conditioned  to  de- 
liver writs  fuch  a  day,  a  plea  that  the  defendant  de]ivere4 
lij^smfuundumformameonidiiiimis^  is  ill,  I  Lev.  145,  So  an 
award  was  to  pay  money  a4  vel  ante  fuoh  a  day,  and  in  debt 
upon  bond  for  non-performance  of  this  the  plaintiff  affign- 
ed  a  breach,  that  the  defendant  dad  not  paid  the  money 
upon  the  day,  and  ill  \  though  it  was  agreed,  that  payment 
before  die  day  would  upon  evidence  maintain  the  iilue  of 
payment  Mpon  the  day.  3  Ley.  293.  %  Vehtr.  221.  Dier 
243.  h.  Fifthly,  the  defendant  mould  hav^  pleaded,  that 
the  writ  of  error  was  returned  fuch  a  day,  and  then  have 
(hewed  at  large  what  proceedings  were  had  upon  it,  and  not 
have  pleaded  generally,  that  he  profecuted  the  writ  of  error 
with  tfM^y  but  have  (hewed  comeni.  .  Sixthly,  all  the  plea 
is  made  up  of  matter  of  record,  anil  yet  there  is  no  con- 
dufion  to  the  record.  A^  to  the  trayerfe  in  the  replication, 
the  fubliance  of  the  plea  is  pendety  which  is  an  affirmative, 
and  that  is  what  is  traverfed  \  and  the  indeterminatumj  which 
is  the  negative,  (ball  be  rejeded,  ojr  it  is  no  more  thai^ 
pendet. 

IVeld  for  the  plaintiff  in  error  amied,  that  the  plea  was, 
diat  he  had  profecuted  the  writ  of  error  with  efFe£^)  and' 
ih3itpladt^m^  {^c.  pendet  ^  and  that  (hewed  fufficiently,  that 
the  recognizance  was  not  forfeited,  and  there  was  no  need 
to  plead  in  the  words  of  the  condition,  that  it  was  difcon^ 
tinued,  l^c.  for  that  was  included  by  fzying  pendet^  For  it 
could  not  be  depending,  if  it  were  difcontinued ;  and  it  was 
not  materia],  whether  he  profecuted  the  writ  of  error  in 
perfon  or  by  attorney,  for  either  was  profecution  within  the  . 
(ntent  of  tne  (hitute,  to  fave  the  recognizance.  And  as  to 
the  conchiding  of  the  plea  with  an  averment,  and  not  to  the 
record,  he  (aid,  that  the  plea,  quodplacitum^^c.  adtuncpen^ 
^  indeterminatuTny  was  a  negative,  and  therefore  ought  to^ 
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rANSRAw  be  concluded  with  an  avcrmenf,  anS  not  to  the  record,  bc- 
MoKiisoN  '^^^^^  ^^  cannot  be  tried,  nor  can  anv  iffue  be  joined  upon 
it.  And  as  'to  the  affigning  of  errors,  there  was  no  need 
to  conclude  to  the  record  as  to  that,  becaufe  it  was  not  ma- 
terial to  be  alleged,  being  no  part  of  the  condition  of  the 
recognizance.  Then  he  took  an  exception,  to  the  rccogni- 
Zrance,  that  it  was  void,  not  being  purfuant  to  the  ftatute 
ijac,  I.  f.  8i  when  gives  it  in  this  cafe, /and  is  only  to 
pfofccute  the  writ  of  error  with  efFeft ;  but  recognizances 
with  thefe  fpecial  conditions  in  this  form  ought  only  to  be 
taken  in  dower  and  ejeflment,  in  which  they  are  given  by 
the  16  y  17  Car.  2.  c.  8, 

A  plea  of  per-  Holt  chief  juftice.  If  a  man  pleads  performance  to  a  bond 
formance  of  tlic  with  a  condition,  he  ought  to  plead  it  jn  the  very  words 
b^d  m*ft*(hcw  ^^  ^^  condition  ;  otherwife  if  he  pleads  a  matter  by  way  of 
9  peHbrmance  e\cuie,  as.  he  does  here ;  for  this  matter  of  a  writ  of  error 
jn  tbe  words  of  depending  is  only  pleaded  by  way  of  excufe,  why  he  has  not 
t^e  condition,  j^j^j  ^^e  money.  Which  Powell  jufticc  agreed.  The  de- 
fhidant's  plea  is  in  the  negative,  and  therefore  he  is  not  to 
vouch  a  record  for  it ;  but  if  the  judgment  be  affirmed  you 
ought  to  (hew  that  of  your  fide,  viz*  ought  to  plead  that 
the  record  was  certifiea  in  Ae  king^'s  bench,  Wr.  fiicha 
term,  and  that  fuferinde  taliter  proceffumfuit  that  the  judg- 
ment was  affirmed,  and  conclude  your  plea  prout  patet  per 
recordum ;  and  if  it  were  not  fo,  the  defendant  may  rejoin 
nul  tiel  record.  Not  profecuting  his  writ  of  error  by  -the 
plairilifFis  no  forfeiture  of  his  recognizance,  without  giv- 
ing hiqi  a  rule  below,  in  cafe  where  the  record  is  not  cer- 
tified, to  certify  it,  and  then,  if  he  docs  not  certify  it,  non- 
fuiting  him ;  or  in  cafe  the  record  if  certified,  he  docs  not 
forfeit  his  recognizance,  unlefs  you  nonfuit  him  here  above, 
And  thefe  matters  all  appear  upon  record  ;  and  therefore  the 
plaintifF  ought  to  fhew,  either  that  the. judgment  was  af- 
firmed, or  that  the  writ  of  error  was  dtfcontinu^,  or  the 
plaintiff  in  error  nonfuited,  and  it  lies  of  his  fide.  Thctra- 
verfe  is  naught,  tor  it  puts  a  matter  of  record  in  iffue  to  be 
tried  by  the  country.  And  as  to  the  faying-in  the  replica- 
tion, that  the  judgment  was  affirmed,  the  plaintiff  can  have 
no  advantage  of  that,  becaufe  it  comes  in  only  by  way  of 
inducement  to  the  traverfe. 

jP^tW/juftice.  The  replication  is  ill,  fof  you  make  that 
the  inducement  to  the  traverfe^  that  ought  to  have  been  the 
iffue. 

Holt  chief  juftice  faid,  that  though  the  condition  of  the 
recognizance  was  particular,  yet  it  was  well  enough,  for 
they  were  no  more  than  what  the  law  implied^:  and/;r- 
prejffio  eorurjh,  £rc.  And  Pdw^// juftice  faid,  that  ever  fincc 
the  ftatute  of  king  Charles  2.  they  had  purfued  the  words 
of  that  ftatute  in  the  framing  the  conditions  of  their  re- 
^ni^ances.     And  HoU  chi^f  juftice  laid,  that  if  there 
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^perc  no  ftatute,  which  gave  any  fuch  ik>wcr,  that  the  Tahiwaw 
lecognifance  would  be  gqpd  $  for  any  judge  of  this  courts  'm^,i7mo¥. 
or  of  the  common  pleas,  might  take  a  recognifance  by  the  J^idgc^  of  the* 
.common  lawr  And  if  a  man  would  enter  into  fuchare- Wn8i^«iieh«94 
eognifancc  voluntarily,  and  there  ^ere  no  coercion  ufed>  it  JIJJJ'^'^ 
would  be  a  good  recognifance.  So  if  a  man  upon  a  writ  pogniikicet  bv 
of  error  would  enter  into  a  recogniiance  in  more  th^n  double  thwcommoa 

10).  Str.  74$.  RecogBifance  in  more  ^an  double  the  fuip  (merrpr|  9)^ 

TV  court  were  juft  going  to  reyerfe  the  judgment,  when 
Mr.  ff^ffitaker  too^  an  exceptiop  to  the  writ  of  error,  that 
flic  writ  of  error  was  a  writ  of  this  queen's  tjme,  and  rcr 
cited  a  judgment  fuper  quoddam  breve  nofiru(n  de  Jcire  facias  \ 
and  ^c  fcire  facias  was  brought  in  the  late  Icing's  time,  which 
appeared  to  be  fo  by  one  of  the  continuances,  in  which  it 
was  entered,  ante  quern  diem  dominus  ff^llielmus^  &^^  diefff 
tiaufit  extremum :  and  for  this  the  writ  of  errpr  was  ^uaib« 
cd,  nif. 

Bell  verf  Gipps,  j 

DEBT  upon  a  bond,  condition  to  perform  an  award;  An awanltbik 
die  defendant   pleaded  no  award ;    the  plaintiff  re-  the  <»«  party 
plied,  and  fet  out  an  award  Qre  tenusy  that  the  defendant  ^J^^^^  ftJn^  of 
mould  pay  the  plaintiff  21L  and  that  the  plaintiff  (hould  money,  juidthat 
deliver  up  to  the  defendant  fuch  a  bond,  being  the  matter  in  be  fliouJd  deliver 
controverfy,   to  be  cancelled,   and  that  the    plaintiff  and  {!J^ic*5J^°**^ 
defendant  (hould  give  one  another  mutual  releafes  to  the  rife  '^  thTdif- 
day  of  the  date  of  the  faid  bond :  and  affigned  a  breach  in  pute)  to  be  can- 
thc  non-payment  of  the  21 L    And  upon  iiTue  joined,  there  *^*^5**»  «n<*th«t 
was  a  verdfd:  and  judgment  for  the  plaintiff  in  the  common  2^uW^^  the 
pleas.     And  upon  that  this  writ  of  error  M'as  brought.    Mr.  others  mutual 
Page  for  the  plaintiff  in  error  took  an  exception  to  the  award,  ^^^  ^^: 
that  it  was  not  final,    for  tlic  delivering  up  of  the  bond  5![J^d  bon4  ' 
would  not  deflroy  the  efFe£k  of  it,  but  ftill  the  plaintiff  is  good, 
might  bring  an  action  on  it»    And  as  for  the  releafe,  that 
was  to  be  only  to  the  xiay  of  the  date^  of  the  faid  bond, 
iriiich  miift  be*  intended  the  bond  that  was  to  be  delivered' 
up,  that  being  the  bond  that  was  laft  mentioned,  and  the 
controverfies  fubmitted  were   fince   that.     In  anfwer  to 
ivhiqh  Mr.  Smith  for  the  defendant  in  error  (aid,  that  it  did 
not  appear^  the  bond  to  be  delivered  up  had  any  date,  and 
^erefore  t6e  word?  muft  be  applied  to  the  bond  of  arbitra- 
tion, which  had  a  date;   and  alfo  that  the  word  ^/»x  fig- 
fufied  delivery,  and  therefore  it  muft  be  pqnftrued  to  £e 
day  of  the  deliviciing  ^p  of  the  bond;  and  th^t  it  did  not 
appear  there  were  any  other  matters  in*  difference,  beiides 
^s  bond:    and  that   the  cpurt  would  not   intend  any, 
and  if  there  were    none,   the  releafe    extendinjg  to    dif-^* 
chaige  diat'  bond,  the  awavd  wiU  be.  final.      Befides  the 
award   was   good    without    that,    for   there   is.   mone^' 
iwarded  to  1^  paid  9n  one  fide,  and  a  bond  tp  be  At^, 
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B»tt        livrered  up  of  the  other  to  be  cancelled.     Arid  he  cited  z 
QiGGs.       Ffntr.  242,  that  an  award  by  parol  fliould  be  favourably 
expounded. 

/fi?// chief  juftice  held,  that  the  award  was  good.  For 
this  bond,  which  is  awarded  to  be  delivered  tip,  was  the 
foundation  of  all  the  controverfies  between  the  parties;  at 
leaft  it  does  not  appear,  that  there  were  any  controverfies 
between  them  about  any  thing  elfe,  or  that  arofe  fince  the 
date  of  the  bond  ;  and  therefore  the  awarding  the  bond  to 
be  delivered  up  to  be  cancelled,  and  a  general  releaie  to  the 
defendant  to  the  day  of  the  date  of  that  bond^  will  miake  an 
end  of  all  the  controverfies  between  them. 

Powell ]uK\ct  held,  that  the  award  was  mutual  and  final^ 
if  the  releafe  was  left  out  of  the  cafe.  And  the  judgment 
was  affirmed. 

The  carl  of  Yarmouth  verf.  RuiTclL 

A  fcoondwritof    A    Writ  of  errortof  a  judgment  in  the  common  pleas  bjr 
Koquiry  may  be   J^\^  default  in  an  indebitatus  dffumpjity  and  a  writ  of  in- 
vwi^wl  before   qyiry  awarded  aod  feveral  damages,    and  a  remifu  damna 
tamed.  *D?acc.  entred  upon  all  the  counts  but  one.     And   Mr.  Raynwii 
poft  1252.  fed     took  two  exceptions :    firft,  that  the  inquiiition  was  taken 
yide  ante  121.     yxipon  a  fecond   writ   of  enquiry,   and  that  was  awarded 
without  returning  the  firft,  but   uppn  a  viceconus  non  mijit 
breve  only  to  the  firft  ;   and  that  he  (aid  was  held.ill  in  the 
C2iko(  Jtwood  V,  Burr,  ante%zi.  in  awritdf  error  of  an  . 
Aremifitdamna  award  pf  execution  upon  a  fcire  jfacias  upon  a  recognifance 
may  be  entered   againft  bail  in  the  court  of  Maidjlone^  and  the  proceedings 
by  attorney.        yf^x^  upon  the  alids  fcire  facias^  and  that  was  awarded  with- 
out any  return  of  the  ill  ft,  and  for  that  the  judgment  was 
held  to  be  erroneous,  i  Annee  B.  R.    Secon(Uy,  that  the 
remifit  damna  was  not  entered  in  proper  perfon. 

Holt  chief  juftiice  admitted  the  cafeof  >Atc/Wv.  Burr^  but 
fatd  tliat  thfs  was  only  a  Jicut  prius.  And  as  to  the  fecond 
he  faid,  that  it  was  not  neceftary  that  it  ihould  be  fp.  An4 
tibe  judgment  was  affirmed. 
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Bullock  wr/I  Parfons. 

S«  C.    Sa0c«.454.    Holt  496. 

UPON  iffuc  joined  in  an  ailion  of  debt,  there  was  A defca in t!» 
a  verdia  for  the  plaintiff,  and  Mn  £yr/  moved  in  ^|^^'^^ 
arreft  of  judgment,  becaufe  the  diftringas  was  //^  placito  with  amrad^ato' 
a  blank,  omitting  debiti  The  venire  facias  was  right.  And  verdia. 
be  laid,  that  the  court  would  intend  that  this  was  a  dijfringas  R.  a<x.  x  RoL 
in  anodiercaufe  depending  between  the  fame  parties,  whidt  ^^P*  ''*;  ^''* 
i/(?/f  chief  juftice  denied.  ^^y;^2*.**i^  //T" 

Mr.  King  for  the  plaintiff  faid,  that  this  was  a  void  rf^  /9M^^'  ^^ 
tringas^  and  fo  as  none,  and  confequently  aided  now  after  a 
verdid  by  the  ftatutes  oi  jeofaiUs  ;  and  if  the  court  would 
not  take  it  fo,  but  to  be  only  an  ill  di/iringasy  yet  they  would 
amend  it  by  the  venire  facias.  And  for  that  cited  Hob.  246. 
where  in  trefpafs  the  venire  facias  and  habeas  corpora  were 
placit9  dehitiy  and  after  a  verdid  amended..  Mr.  Eyre  cxt^i, 
2  Cro,  528.  where  in  an  iffue  joined  "upon  zfcire  facias  the 
venire  facias  was  in  placito  debiti^  and  ill.  And  Holt  chief 
juftice  faid,  that  the  cafe  in  Hobart  had  been  held  otherwife. 
And  Mr.  Eyn  (aid,  that  the  judge  had  no  authority  to  try 
the  caufe. 

jHi/f  chief  juftice  (aid,  that  the  judge  of  ntji  prius's  autho-  Jorifdlaioii  ^ 
rity  was  not  by  the  dijiringas,    but  by  the  commiffion  of  J'J.j'^c^ofnifi 
affize;  for  that  by  the  ftatute  of  niji prius^  13  Edw,  I.  r.  30.  g""*"  «. 
which  gives  the  trial  by  niji  priusy  it  is  to  be  before  judges  f/i/^^iiT'^ 
of  aiSze;  and  the  diftringas  is  only  to  bring  thp  jury  before 
them:   and  at  firft  the  trials  by  n'xfi prius  is  by  that  ftatute 
exprefsly  orde*red  to  be  inferted  in  the  venire  facias.    Then 
came  the  ftatute  of  42  Edw.  3,  c.  11.  and  ordered  that  no 
inqueft  but  affifes  and  deliverances  of  gaols  fhould  be  taken 
by  writ  of  nijiprius^  nor  in  other  manner,  before  that  the 
names  of  all  them  that  (hall  pafs  in  the  fame  inquefts  be  re- 
turned into  the  court.     And  by  reafon  of  that  ftatute  trials 
by  niJi  prius  came  to  be  upon  the  dijiringas-y  and  the  intent, 
of  that  ftatute  was,  that  by  the  jury  being  returned  of  record 
in  court,  the  party  might  have  an  opportunity  to  fee  the^ 
panel,  and  to  prepare  himfelf  to  make  his  challenges. 

Pozvell  jufiice  agreed  with  the  chief  juftice  j  only  he  faid^ 
that  the  reafon  of  trials  being  had  upon  the  di/lringas  w^Sy  to 
prevent  an  inconvenience  that  was  frequent  heretofore,  for 
ihe  defendants  to  caft  an  effoin  at  niJi  prinsy  when  all  things 
were  ready  for  trial ;  Tor  the  defendants  being  by  the  ftatulte 
of  Marlb,  52  H.  3«  c.  13.  to  have  but  one  eflbin  after 
iffue  joined ;  and  upon  the  return  of  the  venire  faciasy  when 

the 
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Bwttoeft/    the  trial  was  not  had  upon  that,   but  that  was  returrieo 
^At^Nt.     2ibove,  the  defendant  muft  be  eflbined  above,  and  cpidd  have 
no  eiToin  below  lipoii  the  dijiringasy  and  fo  the  mifchief  wad 
helped; 

As  to  the  fault  in  the  dlftririgas  being  aided  after  a  verdi£^* 
the  court  took  the  drflFerence  between  no  dijiring^i  and  a 
i>ad  one  :  in  the  firft  cafe  it  is  helped,  otherwife  in  the  iait; 
And  p0Wf// juftice  faid^  be  knew  an  ill  diftringai  dropped 
Dnce  at  the  bar* 

The  whole  court  held,  that  the  dtftringas  was  amendable^ 
'     and  gave  judgment  for  the  plaint liF,  nifii 


A  I' 


Regina  verf.  Smith; 


S.  C.  Salk.  6So.    i  Scfll  Ctf.  41.  pi.  42.'    Writ  of  Efrb^  and  ReoAd  poll 
Voh  3.  p.  33. 

fti  iee.  IX  Mod.  A  Writ  cyf  error  of  a  judgment  at  the  feffions  for  Mii^ 
174.pL  17.  J^  dUfexzt  Hickes^i-idlly  upon  An  indiament  i^j^on  the 
ftatute  of  ufury :  and  Mr.  Byre  ^ffigned  for  error,-  diat  the 
juftices  at  feffions  had  no  jurifdi£lion  of  ufury  by  the  {a)  fta- 
tute. And  upon  lopking  into  the  ftatutey  the  conrt  were 
of  the  opinion,  and  reverfcd  the  judgment, 
(^)  Sceiiib  I  See  for  (b)  the  reafon  of  this  and  the  Kk.e  Ca(es,«  the  cafe 

SdOr.  Caf.  41*  Rexii*  Aljopy  4  Mod.  49.  an  indiftment  for  Akx>tLng  with  a 
^    ^'  hand-gun  and  hail-fhot,   foiind  at  the  feffions,  an0  held  not 

to  lie.  And  Rex  vi  Buggi  an  indictment  found  alfo  at  the 
fei&ons,  for  that  the  defendant  being  a  doth-wbrk^r,  and 
not  living  in  any  city,  borough,  or  town  corporate,  did  yet 
keep  in  his  houfe  more  than  one  woollen  loom;  4  JIAd4  379^ 
(aj  zz  Car,  c,  13;  \ 

yf'^'^il'L.  '  Idle  wr/.  Coofce".      ' 

iSj.  or* 823;  S.O.  Salk.  62QI.  X  P*^FraA,70.  n  Mod.  57.  Hoft  164.  j'D^v.  186.  pL  X4< 
Thefurrcndcr  T  T PON  a  fpecjal  verdift  in  deftment  the  cafe  was  no 
of  a  ayyhoid  \^  more  than  this :  Zachary  Uliffe  the  father,  a  copy- 
""^'is^adced.  ^^^^^^  ^"  '^^^'  liirreridered  his  copyhold  to  t^e  life  ^f.himfdf 
D?acc*a4. 151'  ^^^  '^^^^  ^  ^^^^  ^^  'H^  "^^  ^^  KaUniine  Cliffe  his  fon,  and 
R.  cont.  ante  Alice  his  Wife,  pro  et  durante  termiho  viiarumfuarum  natura-^ 
6i».  vide  Cro.  n^j^  ^/  hderedum  et  afflgnatorum  prdedisiorum  Falentini  et 
Jati.*7(6.  ^  Aliciae\  et  pro  de^eSiu  talis  -  exitus  ad  opus  et  t^Ufd  reltorunt 
3  Bulftr.  17a.  haeredtim  praedi^t  Zathariae  in  perpetuiim.  And  whether  by 
Alimitttionin  thefe  words  an  eftate  tail  paffed  to  Vdleniine  aftd  Aiice^  or  it 
J,  ^"^^^  fee-fimpie,  was  the  queffion  between  the  leffor  ef  lAe  plaintiff^ 
the  ufe  of  A.  'who  claimed ' by  furrender  from  Zacharyj  made  after  die  death 
and  his  tn^fepro 

A  durante  termiik)  vitarum  fuarunit  &  hieredum  &  aflignatonim  praediAoram  A.  Sc  Qidoris»  k 
pro  defedbi  tafis  exitus  to  the  ufe  of  the  rigiit  heirs  of  the  £Kher  d  A.  pafffiran  eftate  iafte- 
nmpletoA*  and  hit  wife. 
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xXyalintini  and  Alice  without  Iffue,  and  the  defendant,  who     ,  ^«>^* 
claimed  by  furrender  from  Alices  who   furvived  Valentine      Ccoai. 
her  huftand.     The  cafe  was  argued  feveral  times  at  the  bar, 
and  now  this  day  the  court  delivered  their  opinions  feriatinu 

Gwi/ jufticc  faid,  be  had  confidered  very  well  of  the  cafe, 
and  could  not  bring  himfelf  to  be  of  opinion,  that  it  was  a  . 
fee-fimple,  but  did  not  take  it  to  be  an  eftate-tail,  though 
in  this  his  opinion  he  was  fo  unfortunate  as  to  differ  from 
the  reft  of  the  judges.  That  which  ftuck  moft  with  him 
was  the  cafe  of  Abraham  and  Twiggy  Lift.  Rep.  ^87,  347^ 
Hutt.'ib.  Moore  ^2J^  Cro.  Eliz.  478.  jDanv.  iS^-pL 
10.  7  Co,  40.  b,  but  upon  confideration  he  thought  his 
cafe  differed  from  that :  that  in  this  his  opinioiT  he  had  the 
intention  of  the  parties  of  his  fide.  He  faid  the  reafon  he 
went  upon  was,  that  thofe  precife  words  of  the  body^  were  ^ 

not  requifite    to  create  an  eftate-taif;   but  if  there  were 
words,  that  did  tantamount  and  declare  the  intention  of  the 
parties,  it  {a)  was  fufficient,  fo  thofe  words  were  conililent  (a)  Ace.  Co* 
with  the  rules  of  law.     He  faid,  he  did  not  go  at  all  upon  L»"-  *^  ^* 
any  difference  between  a  furrender  of  a  copvhold,  and  a  ^  ^®'  ^*  ^ 
conveyance  of  freehold  lands ;  for  he  thought  they  ought  to 
have  the.  iame  conftruiElion.     FJrA:,  he  faid,'  here  was  the 
word  heirs,  and  that  explained  to  be  the  heirs  of  K  and  A* 
and  being  Falentini  et  Aliciae  in  the  genitive  cafe,  it  was  all 
one  as  if  it  had  been  de  FaUntino  et  Alicia.     He  faid,  that 
this  was  like  Beresford'%  cafe,  7   Co.  46.  a.  where  a  feoff- 
ment was  made  to  the  ufe  of  A.  for  life,  and  after  his  de- 
ceafe  to  the  ufe  of  .B.  and  the  heirs  male  of  the  faid  B.  law- 
fully begotten ;    and  for  default  of  fuch  iffue  the  remainder 
over;  and  that  was  (*)  held  to  be  an  eftate-tail  in  B,     Now  (*)  ^'  *cc*  3 
there  the  heirs  of  5.  is  juft  the  ferae  with  what  this  muft  be  ^^'  ^°* 
if  it  were  put  into  Englijh\  but  indeed  as  this  ftands  in  Latin 
it  is  the  genitive  cafe,  and  if  that  were  to  be  tranflated  it 
mieht  be  de  B.  the  words  lawfully  begotten^  that  are  in  that 
,cafc,  fignify  nothing ;  becauie  every  heir  muft  be  lawfully 
begotten.    But  that  which  makes  the  doubt  in  that  cafe  is, 
that  it  is  not  limited  in  certain  of  what  body  the  heirs  male 
fhould  come,  and  therefore  there  ought  to  be  fomething  in 
the  words  to  feew  that.   •  And  that  in  Beresford'^  cafe  is  done 
.  by  the  words,  <f  B.  in  Latin j  de  di^o  5.  and  here  by  the 
words  Valentim  et  Aliciae  in  the  genitive  cafe,  which  is  in 
Englijh  in  the  fame   manner  of  l^alentive  and  Alice^    the 
vrorisfuch  ijfue  refer  to  them  two.  •  He  feid  xYizvieck's  cafe,   . 
Liu.  Rep.   253,  285,  315,  344,  y<-.  and  Cro.  Car.  363. 
-    ruled  this :  there  a  feoffment  was  made  to  the  ufe  of  A.  for 
life,  remainder  to'C.  fecond  fon  of  A.  for  his  life>  remain- 
der to  the  ufe  of  the  firft  fon  of  C.  which  (hould  have  iffue 
male  of  his  body,  and  to  his  heirs  for  ever ;  and  for  want 
of  fuch  iffue,  remainder  to  the  right  heirs  of  C,     A.  died 
leaving  B.  his  fon  and  heir ;  C  had  iffue  /).  a  fon,  who  died 
without  iffue  >  C  after  the  death  of  D.  levied  a  fine  to  E. 

and 
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lots  tniiti  cjeStmcnthy  B.  agatnft,£i  it  wa»  refolved)  that  that 
Q  ^  ^  was  an  eftate-tail  in  contirigencjr  to  the  firft  fon  of  Q  who 
^  *  *  fliould  have  ifTue  male,  and  fo  the  remainder  in  fee  veftcd 
in  C  and  that  muft  have  been  th6  queftion »  for  if  it  had 
been  a  fee  to  the  firft  fon  of  CI  then  the  remainder  to  the 
•  right  heirs  of  Q  had  been  void,  being  limited  after  a  fee* 
But  they  held  the  remainder  to  be  good,  and  confeqtientlr, 
that  the  eftate  to  the  firft  fon  of  C,  was  an  eft:;tc-taiL  He 
faid,  that  the  cafe  of  Abraham  v.  Twigg  was  objefled,  where 
a  limitation  of  an  ufe  was,  ad  opus  et  ufum  Gabrielis  Dwmtr 
it  baeredum  mafculorumfuorum  legitime  procnatorumf^tpri  di^ 
feSlu  talis  exitus  the  remainder  over ;  and  it  was  a<j|judged  to 
be  a  fee-fimple,  becaufe  it  was  not  limited  of  what  body  th^ 
iflue  male  mould  iflue.  But  to  this  cafe  I  anfwer,  that  our 
cafe  differs  from  it,  becaufe  in  our  cafe  it  is  iaid  to  the  ufe 
of  the  heirs  of  the  faid  f^alentine  and  jflicey  and  in  that  it  is 
only  haeredum  mafculorum  fuorum ;  but  if  it  had  been  in  that 
cafe,  haeredum  mafculorum  diHi  Gabrielis  Dcrmer^  as  our  cafe 
is,  it  had  been  a  fee-fimple ;  and  fo  it  is  held  by  Richarefw 
chief  juftice,  and  the  difference  taken  in  his  argument  of 
Beckys  cafe,  Litt.  Rep.  347.  It  is  objeAed  farther,  that  the 
word  affigos  alters  the  cafe,  and  will  make  it  a  fee-fimple^ 
becaufe  an  eftate-tail  is  not  affignable.  But  to  that  I  an- 
fwer, that  that  makes  no  difference  in  the  cafe,  and  there-' 
fore,  where  the  cafe  rn  Plowd.  541.  a.  out  of  13  Rit.  2.  isj 
that  if  a  man  make  a  feoffment  to  one  to  have  and  to  hold 
to  him  and  his  heirs,  et  ft  cuntingat  that  the  feoffee  die  with 
out  heir  of  his  body,  that  then  the  land  (hall  revert  1  this  is 
an  eftate-tail.  So  it  would  have  been  in  the  fame  manner^ 
though  the  habendum  had  been  to  him  and  his  heirs  and 
afligns  J  as  Cotton^  cafe  is,  3  Leon.  5.  where  the  cafe  Was, 
a  feoffment  to  the  ufe  of  the  feoffor  and  his  wife  pro  tehnino 
Wae  ac  etiam  re^orum  haeredum  of  the  feoffor  et  afftgnatorum 
of  the  feoffor  after  the  death  of  the  feoffor^  and  his  wife  ;  Hfi 
contingat  praefatum  feoffatorem  obirefine  exitu  de  eorpore  fu§ 
frocreatoj  remainder  over :  this  was  adjudged  to  be  a  goed 
eftate-tail  in  the  feoffor,  though  there  was  the  word  affignsi 
So  that  upon  the  whole  I  am  of  opinion^  that  judgment 
ought  to  be  given  for  the  plaintiff* 

l^owys  juftice  for  the  defendant^  that  it  Is  a  fee-fimple^ 

To  make  an  eftate  tail-tail  it  muft  be  limited  by  the  mft,  of 

what  body  the  iflue  male  or  female  Ihall  iAue»     So  is  Litt* 

fe£f.  31.  and  therefore  a  gift  to  a  man  and  his  heirs  male,  or 

(a)  D.  ace.  ante  to  a  man,  and  his  heirs  female,  is  (a)  a  fee-fimple  *,  but  in- 

'^^'  deed  a  devife  to  a  man  and  his  heirs  male,  or  to  a  man  and 

{h)  R- *«•  «rttc  his  heirs  female,  is  {b)  an  eftate-tail  j  becaufe  wills  arc  con- 

*J5»  ""** ^  ftrucd  according  to  the  intent  of  parties^  whicli  is   ap- 

«ited«  parent  in  that  cafe,  to  create  an  intaiL     So  is  2^  Hen.  S.  %i* 

where  the  difference  is  taken  between  fuch  a  devife  by  willj 

and  a  gift«  Hob.  32.  C  L^  2J*  a*  There  are  ^ks|  as  9  Hen* 

f>.  25. 
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6.  25.  3   Cro,   470.  that  even  a  devife  to  a  man  and  his        Ipt« 
heirs  males^  is  a  fee  fimple,  but  the  othe.r  is  the   better      CooIb 
opinion.     But  in  all  other  cafes  there  muft  be,  in  cafes  of 
limitations  of  eltatcs-taili    either  the   words*  de  corpore,  or 
words  equivalent :    as  the  cafe  of  37  J/f.  15.  {a)  a  gift  to  a  fa)  s.  C.  Co; 
man  habendum  to  him  ei  haeredibus  Juis^  ft  haeredcs  de  earns  }^'  n.  a.Br. 
jua  bahuerit^  ei  ft  nuUos  de  came  fua  habuerii,  revertatur^  fefr.         "'  ^  '   '* 
that  was  adjudged  to  bean  eftate-tail.     So  in  the  ilatute^r 
donisy  two  of  the  inftances  there  ptit^  have  not  the  words 
Jf  corpore  in,,  but  haeredibui  de  ipjts  vim  ei  muliere procreatisj 
which  are  tantameunt.     And  where-ever  the  words  de  cor- 
pcrexre  not  in,  there  ou^t  to  be  the  words  de  J,  S,  or  ex 
J,  S,  as  j  tfen.  5>  6;  a  gift  to  R.  et  K.  uxort  ejus  et  haeredi- 
hus  eorum^  eta  His  haeredibus  diSii  R,Ji  dicii  haeredes  de  R.et  j 

K*  exeuntes  obierint  fine  haeredibm  de  fe^  is  an  eilate-tail  in 
harsn  znAfeme,  So  3  Edw,  3  brief  ^j\.^,  a  {b)  gift  to  one  ei  (^)  S.  C;  Cd* 
haeredibus  ftiis  de  prima  uxor e  fua ^  is  aJi  cftate-taii.  And  the  ^•"*  ***•  ^^ 
difference  between  de  di£lQ  Aaeno^  and  haeredum  Juoriim  rnaf 
ailorunty  which  ar^the  words  in  Abraham  and  Twigg^s  cafe 
without  dei  or  haeredum  Adeniy  is>  that  which  gave  the  tnrn 
to  Beresfard^s  cafe,  and  was  the  ground  upon  which  the 
judges  adjudged  it  to  be  an  eftate-tail.     In  this  cafe  the  • 

words  arc  in  Latin  in  the  genitive  cafe,  there  the  words  that 
were  in  EngUJh  are  turned  into  Latin^  and  made  de  di^a. 
Aden»y  to  ground  that  C(inftru6lion  uponj  that  they  created 
an  eftate-tail.  If  the  words  here  were,  and  the  heirs  and 
affigns  ot  Valentine  and  Alice^  then  it  were  Beresford'%  cafe, 
but  as  it  is,  it  is  the  very  cafe  of  Abraham  v.  Twiggy  which 
was  a  cafe  adjudged  upon  great  deliberation,'  only  this 
feems  to  be  the  ftronger  cafe  of  a  fee-fimple  of  the  two; 
The  only  objeftion  is,  what  could  be  meant  bv  the  words, 
and  fat  want  of  fucb  iffue^  which  it  may  be  faidy  muft  be 
underfiood  of  iuch  iflue  of  their  bodies?  Butto  this  I  an-* 
fwer,  that  here  is  a  total  omiflion  of  what  body  the  iflue 
ihould  Come  of,  which  was  the  thing  chiefly  neccflary,  and 
therefore  it  is  altogether  uncertain  what  ifTue  was  meant^ 
and  fuch  iifue  may  as  well  mean  ifllie  of  the  fiirvivor,  as 
heirs  is  the  heirs  of  the  furvivor  in  the  prec::dent  words^ 
fo  that  that  is  totally  uncertain^  This  cafe  does  not  come  up 
to  the  cafe  of  5  Hen.  5,  6.  for  there  the  words  are,  haeredes , 
de  R.  et  k.  arid  haeredibus  defe  \  nor  arc  the  words  fo  itrong 
for  an  eitate-tail,  as  they  are  in  the  cafe  of  Abraham  v^ 
Tiwf^ :  there  are  the  words,  haeredum  mafeiilorum  fuoruni 
legitime  procreatorum  :  here  the  words  are,  haeredum  /\  et  A; 
asgenenil  as  can  be.  And  there  is  no  difference  between 
a  limitation  in  a  furrender  of  a  copyhold,  snd  in  a  convey- 
ance of  freehold  land,  but  there  mult  be  proper  words  ufej 
to  create  the  eftate.  And  fo  is  the  cafe  of  iSeagoodvj  Honc^ 
W,  Jon.  342.  Cro.  Gar.  366.  where  a  copyhold  was  fur- 
rendered  to  the  ufe  of  A,  and  J?,  and  the  longeft;  liver 
of  them,  and  for  want  of  iifue  of  B.  remainder  over  ;  and 
rcfolved,  that  though  in  a  devife  thofe  words  would  give 
Vol,  IL  D  i  •  m 
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Idli         an  eftatc  tail  to  B.  by  implication,  yet  it  (hall   not  be  (b  in 

CoojcE,       ^  furrendcr  or  conveyance^  in  pafling  which  the  party  ought 

or  might  have  had  fufficient  counfel  to  direS  him  ;  but  in 

regard  an  eftate  for  life  is  limited  to  J?,  by  cxprefe  liraita- 

W  7*pf  V       ^'""'  *^  (^)  ^^''  "°^  '^^  ^"  ^^^^^  ""^°  ^*"^  higher,  by  im- 

%z.  Prcc.  Chan,  plication.     It  is  objefted,  that  the  words  of  the  ftatute  dt 

439.  452.  ante   ^fo;:/j  are,  quod  voluntas  donatoris  de  cetero  obfervetur^  and  here 

*^^"'-  ^^°^-  in  this  cafe  it  appears  to  have  been  the  intent  of  the  donor 

»ndinPeri«/t     to  have  it  an  eftate-tail.     But  the  anfwer  to  tbid  is,  Jnthofe 

•73.  other  words  of  the  ftatute,  fecundum  formam  in  charta  doni 

fui  manlfefte  exprefjum\  that  the  intention,  which  is  by  die 

words  of  the  ftatute  to  be  obferved,  is  theantention  of  the 

donor  plainly  exprefled  in  his  deed  of  gift.     The  cafe  of 

Harringtan  v.  Smithj  in  2  Sid,  41.  is  the  very  cafe  in  point  r 

there  the  cafe  Was  a  furrender  of  a  copyhold  to  the  ufe  of  ii 

and  his  wife  and  their  heirs  lawfully  begotten,  remainder 

over ;  and  though  there  {b)  is  no  mention  in  Siderfin  what 

became  of  the  cafe,  yet  in  a  manufcript  report  that  I  have, 

it  is  reported  to  have  been  adjudged  a  fcei-fimple.     To  con- 

ftrue  this,  an  eftate-tail  upon  the  intention  of  the  parties, 

without  any  words  to  raife  fuch  an  eftate,  may  be  of  very 

ill  confequence   in  altering  the  forms  of  words,  that  have 

been  hitherto  ftuck  to,  and  thought  neceflary  to  create  an 

eftate-tail ;  and  to  judge  eftates  to  be  intails  upon  fuch  loofe 

words,  will  occafion  a  great  deal  of  uncertainty  in  titles, 

and  beget  a  grea    many  difputes,    and  I  think  the  judges 

have  carried  it  far  mougn  already. 

.    ^Powell  juftice  f  r  the  defendant.     He  faid  that  the  qucf- 
ti  on  was,  whether  l  *s  was  an  eftate-tail,  or  a  fce-fimple : 
•  that   it  was  objci^ed,    that  it  was  the  intent  of  the  parqr, 
that  it  fhould  be  an  eftate-tail,  and  that  the  ftatute  de  dents 
had  been  taken  by  equity  to  fupport  the  intent  of  the  par- 
ties, and  he  would  go  as  far  as  he  could  to  fupport  the 
intent  of  the  party,  but  he  could  not  comply  with  it  fo  far  as 
to  take  away  all  diftindVion,  and  leave  no  difference  between 
the  forms  of  words  neceffary  to  create  an  eftate-tail  and  a 
fec-fimple.     He  faid,  that  the  fort  of  eftate,  which  is  now 
lince  the  ftatute  de  ^i^m'j  called  an  eftate-tail,  was  well  known 
before  that  ftatute,  and  that  the  ftatute  did  not  create  the 
(^)  1 BL  Com.  eftate,  .but  only  preferved  it :   that  there  (r)  were  three  forts 
J04.  Co.  Litt.  of  eftales  of  inheritance  at  common  law :  Firft,  an  abfolute 
1.  b*  iinft.  96.  gftj^fg  Qf  inheritance  to  a  man  and  his  heirs  :   Secondly,  a 

10  Co.  97.  *>•--,  fi-  r     I  I         •  *•  •        I  •  ' 

Vaugh.  273.  fce-fimplc  quahned  as  to  the  time  of  its  duration ;  as  an 
eftate  to  ^  man  and  his  heirs  as  long  as  y.  S,  has  heirs  of  his 
body,  or  as  long  as  Bow  church  ftands,  or  as  long  as  J*  S, 
lives  ;  for  in  thefe  cafe?,  though  the  eftate  fhall  defcend  to 
a  man's  heirs,  yet  tlicy  Ciall  have  it  for  no  longer  time  than 
is  contained  in  the  refpeftive  limitations :  Thirdiv,  a  fee* 
iimplc  reftralned  as  to  what  heirs  ftiall  inherit  it.  And 
this  was  called  a  fce-fimple  conditional  at  common  law: 
' '    (ii  In  2  Sid.  73.  the  court  adjudged  it  be  a  fcc^fiinplr. 

but 
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but  that  is  not  ibtobe  underftood>  as  if  upon  the  perform*        Idle  - 
ing  the  condition  a^  fee  accrued  ;    for  then  it  would   have      p  ^ 
been  the  feme  dafe,  as  a  gift  for  life  with  a  condition,  that 
if  the  donee  did  fuch  an  a&,  that  then  he  (hould  have  fee, 
and  confcqiiently,   if  the  tenant   in  fee-fimple  conditional 
liad  nliened  before  ifliie  had,  it  would  have  been  a  forfeituVe  v 

of  his  eftate,  which  was  not  fo.     But  it  was  only  a  qualifi- 
cation as  to  what  fort  of  heirs  fliould  inherit  ir:    but  the 
tenant  in  fee  fimple  conditional  had  an  eftate  of  inheritance 
in  him  before  iffue  had ;   but  it  was  qualified  as  to  the  de- 
fcent  of  it,  to  fuch  particular  heirs  as  were  expreffed  in  the 
limitation.      And  therefore  if  lands  at  common  law  were 
given  to  a  man  and  the  heirs  male  of  his  body,  and  he  had 
Iffue  two  Tons,  and  the  eldeft  fon  had  iffue  a  daughter,  the 
(a)  fecond  fon  fhould  inherit,  and  not  the  daughter,  becaufe  (*  Ace.  Lltt, 
ihe  was  not  within  the  form  of  the  gift.     But  the  ftatute  ^^IX.^^'^^^ 
de  dortls  takes  notice,  tha^there  had  an  abufe  crept  in  brfore 
ch^  making  of  that  ftatute,  in  letting  perfons  in  to  take, 
that  were  not  within  the  limitation.      As  if  "Sands  were 
given  to  baron  zn^femty  and  the  heirs  of  their  two  bodies, 
and  the  wife  died,  and  the  huftand  took  a  fecond  wife,  (he 
was  held   to  be  dowable ;    fo  if  the  huft>and  died,  and  the 
wife  toole  a  fecond  hufband,  he  fliould   be  tenant  by  the 
curtcfy,  and  the  iflue  by  fuch  fecond  marriage  fhould  be  in- 
heritable;   and  the  ftatute  provide  that  de  cetera  it  fhall  not 
be  fo'.    If  then  this  eftate,  wliich  is  now  called  an  eftate- 
tail,  was  (b)  a  fee-fimple  conditional   at  common  law,  to  (^)  Vi<le  Co, 
create  it  there  muft  necefiarily  be  fuch  words  as  would  have  b^  com!  ui' 
been  fufficient  to  have  created  a  fee  fimple  conditional  into 
an  eftate-tail,  and  the  poflibility  of  reverter  intoa  reverfion 
or  remainder.     Now  let  us  fee,    if  there  be  any  thing  in 
this  cafe  to  reftrain  the  general  word  heirs  to  any  particular 
fort  of  heirs  :   and* that  there  fliould  be  fome  words  to  re*  ' 
ftrain  it  is  equally  neccflary  in  wills^  as  well  as  furrenders 
and  deeds.     There  is  indeed  this  difference   between  wills 
and  deeds,  that  as  in  wills  the  precife  word  heirs  is  not  ne- 
ccflary to  make  a  fee,  fo  neither  are  the  [c)  words  de  corpore\e)  R.  ace. ante 
J.  S.  oxde  J.  S.  or  ex  J.  S.  ^c.  neceflary  to  make  an  ^ook ^^htre * '** 
entail ;    but  there  muft  be  fomething  in  the  will,  by  which  ^-i^^d*    ^'* 
it  muft  appear,  that  it  was  the  intent  of  the  devifor,  that 
it  (hould  be  an  cftate-tail.     And  therefore  if  a  man  devifes 
his  fon  lands  to  his  and  his  heirs  for  ever,  and  for  default  of 
heirs  of  his  fon,  to  his  daughter  and  her  heirs  for  ever, 
which  was  the  cafe  of  Hea'rne  and  Allcn^    Cro,  Car,   57. 
Htttt.  83.  that  {d)  is  a  tail,  becaufe  of  the  manifeft  mtcnt  {d)  Vide  anft 
of  the  devifor  appearing  from  the  claufe  for  limiting   the  5^8,  and  the 
lands  over  to  the  daughter  and  her  heirs,  for  default  of  heirs  ^^^  ^^^ 
of  tb^  fon ;    for  the  fon  could  never  die  without  heirs  in  a  and  Cro.  Jac 
general  fenfe,  as  long  as  the  daughter  had  any,  and  there-  SS*- 
fore  heirs  could  be  intended  by  the  devifor  nothing  but  iffue. 
And  there  muft  be  fomediing  in  the  will  to  rdftjSfln  the  ge- 
aendity  of  the  word  heirs  to  fpecial  heirs,  eitKer  in  exprefs 

D.  d  2  words, 
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intE      -words,  or  words  that  fliew  an  apparent  intent  of  the  par- 
.  •        '^  ties  to  reftrain  it  5    for  we  can  judge  of  the  intent  of  the 

parties  only  by  their  words^,  and  this  muft  be  fo  in  wills  as 
well  as  deeds.     And  where  there  is  no  fuch  things  we  muft 
judge  according  to  the  generality  of  the  words,  and  confe- 
qucntly  there  being  no  reftraint  to  tie  the  words  to  any.par- 
ticuiar  heirs  in  idiis  caie,  we  muft  judge  it  a  fee-niiiple« 
The  judges  fhewed  their  favour  to  efliates-tail,  and  fupport- 
ing  the  intention  of  the  donor,  in  Beraford^s  cafe,  and  die 
reafon  thpy  grounded  their  refolution  upon  in  that  cafe  was, 
becaufe  the  Englijh  words  in  that  cafe,  the  heirs  of  the  faid 
J?,  might  be  tranflaced,  haeredes  de  di£fo  B*  which  words  arc 
fufficient  to  create  an  eftate-tail :  but  here  the  words  are  in 
Latifiy  and  therefore   it  is   the  very  cafe  of  Abraham  and 
T^^^gg*     My  brother  Gould  has  endeavoured  to  give  an  an- 
fwer  to  the  cafe  of  jlbraham  and  Twiggy  but  f  cannot  fee 
the  force  of  his  anfwer  >  for  I  cannot  apprehend  any  differ- 
ence between   thefe  words,  Gabrielis  Dormer  et  bairedum 
mafculorum fuarum^  and  Gabrielis  Dormer  ei  haeredum  maf- 
€ulorumpraedi£li  Gabrielis  Dormer^  that  is  in  Englijby  be- 
tween G.  D.  and  his  heirs  males,  and  G.  D.  and  the  heirs 
ft^ales  of  the  faid  G.  D.  but  they  are  to  me  both  the  (ame 
thing.     The  claufe,  and  for  default  of  fuch  ijfuey  will  not 
help  it,  becapfe  there  is  no  limitation  to  any  ^fTue  before, 
for  it  to  relate  to,  for  all  heirs  arc  ifTue  of  fome  body :  if 
the  words  had  been,  if  they  fhall  have  no  iflfue,  or  for  want 
of'  iflue  of  them,  that  would  have  reftrained   the  general 
word  heirs  to  the  iflue  of  their  bodies.     H^  (aid,  Aat  the 
judges  had  gone  too  far  already  in  fupporting  the  intents  of 
parties  without  proper  words  i    and  if  they  (hould  go  far- 
ther,   it  would  introduce  great  uncertainty  into  titles  of 
erfates.     He  faid,  it  was  not  material  to  the  refolution  in 
.g^f^'scafe,  whether  that  limitation  was  an  eftate-tail,  or  a 
fee-fimple,  anvl  that  when  the  cai^fe  came  into  this  court 
by  vyrit  of  error,  there  was  no  notice  taken  of  that  point  i 
and  it  was  fufficient  to  fupport  that  refolution,  that  it  was  a 
contingent  eftate.     For  thougl/  it  was  a  doubt  in  Leonard 
Lovefs  cafe,  whether  a  remainder  could  be  limited  after  a 
contingent  fee,  yet  it  is  none  now*     And  therefore  if  a  fcc- 
A  fertiaifidef       fjfnple  be  limited  to  fuch  perfons  as  A,  (hall  appoint  by  his 
SuTa*contiii-     ^^'U  remainder  over,  that  is  a  good  remainder  veiled,  till 
gent  fee,  vide     the  afjpointment.     But  befides  in  that  cafe,  there  are  words 
ante  205,  and     f^^  the  clauic  and  for  want  of  fuch  iffue  to  relate  to,  iflue 
ihe^ooks  there  ^^j^  ^f  hi s '  body  going  before.     For  thou^  thofc  words 
are  indeed  only  a  defcriptio  perfonae^  yet  they  may  fervc  for 
thofe  words  to  relate  to,  and  help  a  little.     But  here  in  this 
cafe  is  nothin  iovfuch  iffiie  to  refer  to,  but  the  general  word 
heirs,  which  is  of  no  avail,  becaufe  every  heir  muft  be  iflue 
of  fome  body.     Harrington^  cafe  is  in  point,  but  I  never 
knew  before  that  it  was  adjudged.     This  conftrudion   will 
make  too  much  uncertaimv  in  limitations  of  eftates. 

Holt 
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Holt  chief  juft ice  for  the  defendant.  He  faid,  the  quef^lon       l«>i« 
was,  whether  thefe  word's  being  in  Latin  in  the  furr^nder,       ^  '*' 
do  make  an  eftate-tail ;   and  that  they  could  not  be  conftrued         ******' 
hy  any   rule  or  reafon  of  the  law  an  eftate-tail.     He  {aid, 
that  the  intention  was,  itfhould  be  an  eftate-tail,  and  there- 
fore he  was  defirous  to  make  it  fo  ;  but  he  could  not  do  it 
by  any  rule  of  law,  but  according  to  and  in  purfuance  of 
them  he  muft  conftrue  it  to  be  a  fee-fimple.     He  faid,.  that 
this  limitation  muft  be  confidercd  in  the  fame  manner,  as  if 
it  were  a  xleed,  though  it  were  a  limitation  of  the  ufes  of  a 
fijrrcndcr  of  a  copyhold  eftate;   for  that  {a)  limitations  of  («)  videiVt^t 
ufes,  and  furrenders  pf  copyholds,  muft  be  confined  to  the  a57« 
rules  of  the  common  law.     He  faid,    that    aceording    tp 
LittUtotty  fe£i.    31.   in  all  gifts  in  tail  it  muft  be  limited 
of  what  body  the  ifliie  fliall  come,  2nd  if  that  be  omitted, 
though  the  gift  be  to  a  man  and  his  heirs  males,  or  to  a  man 
-and  heirs  females,  yet  the  donee  has  a  fee-fimple  and  not  an 
eftate-tail ;  but  the  word  males  in  the  one  cafe,  .and  females 
in  the  other,  fiiall  be  rejeded.     And  though  the  ftatute  dt 
donis  fays,  that  the  will  of  the  donor  ftiall  hh  obferved,  yet 
it  is  confined,  fecundum  formam  in  charta  doni  fui  mani'- 
fefte  ixpreffam ;    and  therefore    in  that  cafe  of  a  gift  to 
a  man  and  his  heirs  males,    becaufe  it  is  not  limited *of 
what  body    the  heirs  fhall    come,    the  word  males  ftiall 
be  rejeded,  though  it  be  in  the  fame  fentence,  and  the  lands 
ihall  go  to  all  the  heirs*  of  the  donee  without  diftin£lion, 
though  the  intent  of  the  donor  was,  that  it  fhould  go  only 
to  the  male  heirs.     According  to  this  is  my  lord  Coke  in  his 
comment  upon  this  feSion,  27.  b,  where  are  thefe  words : 
**  It  is  a  certain  rule  in  law,  that  in  every  ftate  in  tail 
**  within  the  faid  ftatute,  it  muft  be  limited  either  by  exprefs 
^  words  or  by  words  equivalent,  'of  what  body  the  heir  in- 
-"  heritable  (hall  ilTue.'*     And  being  there  are  no  words  in 
Ais  cafe  to  fhcw  of  what  body  the  heirs  inheritable  fhall 
iffuc,  and  there  are  words  to  make  a  fee-fimple,  this  is  the 
very  cafe  in  Litt.  feSf.  31.     He  faid,  that  in  a  will  indeed 
this  would  be  an  eftate-tail,  but  the  reafon  of  that  was,  be^ 
caufe  of  the  intention  of  the  party  :   but  in  expreffing  » 
man's  intention  in  a  deed,  a  man  muft  obferve  other  me- 
thods than  he  n^  do  in  a  will,  where  if  he  did  but  exprefs 
his  intention,  it  mattered  not  in  what  form  be  did  it.     For 
the  law  has  appointed  particular    fettled  words  to  cariy 
eftates  in  a  deed,  as  for  inftance   the  word  heirs  to  pals 
a  fee-fimple,  which  are  not  neceflary  in  a  will ;   and  the 
reafon  of  this  difference   is,  becaufe  the  fame  law  by  virtue 
pf  which  a  man  has  a  right  to  his  eftat^  rather  than  J.  S. 
and  fueh  an  eftate  pafTes  by  fuch  a  conveyance,  has  reftrained 
and  tied  up  that  conveyance  to   particular   fet  words,    in 
^ich  it  fbiall  be  penned.     But  the  ftatute  of  32  Hiu.  8.  by 
whidi  the  power  of  devifiiig  lands  by  will  is  giv.  n,  fajrs, 
<bat  all  perfons  having  focage  lands,  and  no  khlghl-fervice 

landS| 
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lotE        lands,  /ball  have  power  to  difpofe  of  them  by  their  laft  wills   ' 

■^  and  tcftaments  in  writing,  at  their  free  will  and  pleafurc, 

^nd  fo  leaves  them  at  liberty  to  exprefs  their  wills  in  what 

words  they  pleafe,     And  therefore,  though  a  gift  of  land  to 

a  m^n  for  ever  in  a  deed  is  but  an  eftate  for  life,  yet  in  a 

(*)R.  ape.        will  it   (a)  is  a   feerfimple,   becaufe  the   intention  of  the 

i  Bro.  Cha.  Caf.  devifor  is  plain,  that  the  devifee  fiiould  have  the  inheritance, 

CotL^ioZ.^  ^^  ^^^   ^^^^  ftatute  h^s  left  him  at  liberty  to  ufe  the  words 

■         he  thinks  fit,  t6  exprefs  his  irftention. 

He  faid  fecondly,  that  there  were  not  words  fuflicient  to 
turn  the  eftate  in  fee-fimple  limited  by  the  firft  words,  to  the 
A  limitation  to   hejrs  of  the  faid  F.  and  J.  into  an   eftate-tail.     If  it  had 
*  man  and  lijs     beeji,  and  if  ihcy  die  without  iffue  of  their  bodies^  the  remainder 
deed  may  be  fo   oyer,  there  had  been  particular  words  to  exprefe  what  heirs 
Ux  explained  a»  the  furrendcror  meant,  and  fuch  as  were  confiftent  with  the 
10  pafs  an  cOate- ggj.gj.^1  v/ords  preceding,  and  would  have  reftrained  them, 
J^c°antcioi.    A"^   ^o  i^  ^^^s  jn  the  cafe  of  5   Hen.  5,  6.  and   Perkinsy 
idfceth«bopksyjJ7.  17X.  where  the  cafes  are  put,  viz,  if  lands  be  giytn  to 
ff^?!^^'        a  man  and  his  heirs>  if  he 'have  ilTue  of  his  body,  and  if  he 
dib  without  h«ir  of  bis  body,   the  reverfion  to.  the  donor: 
this  is  a  tail,     So  a  gift  to  a  man  habendum  Jibi  et  haeredihus 
fuisj  ft  haeredes  d<  carne  fua  habuerit^,  etfi  nulhs  haeredes  de 
carfiefua  habuerit^  the  reverfion  to  the  donor,  is  a  tail  alfor 
But  it  is  objected,  that  an  eftate-tail  may  be  created  by  im- 
plication, afid  for  that  Perkins^  fe£i,  173.  is  cited ;   where 
the  cafe  is,  that  if  lai]d  isgiven  to  J.  S.  etfi  contingat  ipfum 
ohire  fine  haeredihus  de  corpor'efup^  quod  tunc  revert afur  to  the 
donor  and  his  heirs,  the  donee  has  an  eftatertail,  notwith- 
^landing  that  it  is  not  given  tp  him  and  his  heirs,  becaufe 
X^  ftatute  o^WeJlm.  wills,  quod  voluntas  donatoris  fecundum 
formam  in  Qharta  donifui  manifefie  expreffam^ de  cetero  ohferva- 
'tur.     I  agree  (b)  Q  L,  20,  Of  that  cafe,  becaufe  there  the 
intent  of  the  donor  appears  in  exprefs  words  in  the  deed, 
and  the  implication  is  a  neceffary  pne  upon  the  words.     But 
there  is  no  fuch  fprce  in  the  words,  and  for  default  of  fuch 
ijjuey  ufed  in  this  furrender,    nor  no  fuch  implication,  for 
every  heir  is  iflue  df  fome  body.     But  the  remainder  limited 
K<)te,  I  appre-    over  in  this  cafe  is  a  fee  limited  after  a  fee,  and  void.     As  if 
^iti^hcT^     lands  were  given  to  a  baftard  and  his  heirs,  and  if  he  died 
iirgcdby  the      without  heirs,  the  remainder  over ;    though   a  baftard  can 
.  chief  juftice  tp    have  no  heirs  but  of  his  body,  yet  the  limitation  is  a  fee- 

anfvvcrthe         fimple,  and  the  remainder  over  is  a  void  remainder,  becaufe 
objection  men-    ..'',...  -       -        -  >.  *•  ' 

tionedbyP«*iyx,  It  IS  a  limitation  of  a  fee  after  a  tec, 

that  there  could 

be  no  heirs  that  would  be  heirs  to  both  hufband  and  wife,  but  what  HJUft  be  heirs  of  thpir  bodies, 

JJotc  tp  the  firft  eijitibn. 

He  faid  thirdly,  that  there  could  be  no  implication  againft 
^xprefs  words.     And  for  what  he  cited  the  cafe  of  Seafood  v, 

{b)  There  is  no  cafe  in  Co.  Litt.,30.  a.  to  which  the  chief  juftice  could  Advert.  In  Co  I4tt.  20.  b> 
9  cafe  is  put  of  a  llmiution  to  A.  and  the  heirs  of  his  body,  remainder  (o  B.  in  forma  pnedi£^ 
|o  which  he  might  pcflibly  allujlc. 

Hcfu^ 
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UQHi^i  I  Cro.  367.  and  therefore,  there  being:  a  fee  given  in         Idlk 
this  cafe  by  cxpreft  words  to  the  furvivpr  of  t.  and  j1,  there  ^ 

ihall  be  no  eftate  raifed  by  implication^  contrary  to  that  ex-  ^^^^ 

prefs  limitation.  He  faid,  that  he  could  not  differ  this  cafe 
from  the  cafe  of  Abraham  v.  Twiggy  which  he  faid  was  a 
rrcat  authority,  fo  great  a  one,  that  he  could  not  get  over 
It.  He  (aid,  that  was  a  cafe  of  limitation  in  a  deed  ;  that, 
by  the  words,  batredum  mafculorum  Juorum  legit inu  procreato- 
fum^  and  theclaufe  pro  defe^u  talis  exitus^  it  plainly  appeared 
what  heirs  the  party  meqjit,  and  yet  that  was  refolved  to  be 
an  eftate  in  fee-fimple  contrary  to  the  apparent  intent  of  the 
parties,  and  the  ftrong  implication  upon  the  words  of  the 
limitation,  for  want  of  complying  with  iL//////*«'s  and  G7>f  A 
rul'*^  and  ihewing  of  what  body  the  heirs  ihould  ifTue.  My 
brother  Gould  fays»  that  there  is  no  difference  between  the 
genitive  cafe  an^  the  ablative,  between  haeredum  fuorum^ 
and  iU  fe.  But  there  is  a  very  great  one ;  for  dg  is  the 
word  made  ufe  of  in  the  ftatute  ds^donis^  and  ex  and  ie  im- 
port a  man's  body.  And  '\\  you  were  to  tranflate  this 
Englijhy  the  heirs  of  John^  into  Latirty  it  would  not  be 
proper  to  tranflate  it  by  the  genitive  cafe,  haeredes  Jobannis^ 
but  haeredes  de  Johanne ;  fo  beirs  (f  bimj  not  baeredes  ejus^ 
but  haeredes  de  tpfo  \  (ofon  offuch  a  father^  not  natu^  orfilius 
talis  patrist  but  natus  "ox  filius  de  tali  patre.  And  therefore 
when,  ds  it  was  in  Beretfori's  cafe,  a  limitation  is  in  Englijh 
Co  the  ufe  of  B.  and  the  heirs  male  of  the  faid  B.  lawfully 
begotten,  and  for  de&ult  offuch  ifTue,  the  remainder  over> 
that  muft  be  tranflated  into  Latin  according  to  the  fubjed 
matter,  de  di£lo  J5,  He  faid,  the  words  de  corpore  were  not 
aeceilary,  but  that  words  tai^mount  were  fufficient :  as  a 
gift  to  a  man  et  baeredibus  de  carnejua^  or  defiy  or  to  a  man  • 
and  his  heirs,  which  he  ihall  beget  of  his  wife,  are  eftate^* 
tail*  And  fo  is  Co.  L.  20.  b.  He  faid,  that  if  in  the  cafe 
of  Abraham  and  Twigg  the  words  had  been,  the  heirs  males 
of  Gabriel  Dormer^  in  Englijh^  inftead  of,  his  heirs  males,  or 
haeredum  mafculorumfuorumy  that  had  been  ah  eftate- tail; 
and  that  is  the  difference  taken  in  Beres/ord^s  cafe.  As  to 
BecH^s  cafe,  there  the  words,  and  for  wantoffuch  ijjite^  refer 
to  the  words  ijfut  male  of  his  body  before.  For  what  muft 
Jiicb  iflue  be,  but  fuch  as  is  mentioned  before. 

He  faid  fourthly,  that  to  make  this  an  eftate-tail,  would  1>e 
a  conftrufiion  repugnant  to  the  premiflcs  ;  for  the  limita- 
tion is  not  only  to  the  heirs  of  K  and  A.  but  alfo  to  their    » 
affignS)  and  that  word  is  very  confiderable  in  the  cafe ;  fbr  .    , 

it  mews,  that  the  furrenderor   intended,  that   F.  and  A*  * 

Ihould  have  an  affignabie  efkte;  ;^nd  therefore  to  conftruc  it 
-  an  eftate  tail  is  to  give  K  and  A.  an  eftate  that  is  not  ailign-  • 

able  (for  it  is  the  very  efTence  of  an  eftate  tail  not  to  be 
^gnable,  the  words  of  the  ftatute  de  donis  heing^  ^uod  the 
donees  non  habeant potejlatem  alienandi)  and  confequenily  is  a 
fooftrudioa  contrary  to  the  fii  ft  part  of  the  limitation  by 

which 
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Utz         which  the  eftatc  is  exprcfslv  limited  to  the  heirs  and  affigni 
Coo  w         ^^^*  ^^^^  ^'  >^^^^'i'^g>  ancf  not  having,  a  power  ofaifign- 
ing,  are  contraries.     But  to  this  I  forcfte  it  wJll  be  anfwerr 
ed,  that  the  word  affigns  is  only  a  confequence  in  law  upon 
the  nature  of  the  tftate,    and  ifi  void,   according  to  that 
maxim,  exprcjfio  eormn  quae  tacite  hfunt  nihil  oferotur,    Buf 
FjcprcflTips  what  to  that  he  laid,  that  that  maxim  muft  be  underftood,  that  ft 
bcTmpUelTiho'^  ^^'^  ^^^^  "^  operation  upon  the  fame  claufe  wherein  it  js  ex- 
it cannot  affea   prefled,  but  it  may  control  a  fubfequent  claufe :  and  thcre- 
^he  claufe  in       fore  a  man  may  make  a  leafe  wjth  a  condition,  that  the 

tToi  afubfcqucnt  his  affigus  with  fuch  a  condition,  the  condition  is  void  \ 
pnc  Vide  ante  and  yet  leafing  it  to  the  l^flbe  and  his  affigns,  was  no  more 
I95'  ^^^*  ^^^  than  what  the  law  implied.  So  the  cafe  in  Diir  265.  a  leafe 
*  r^'  of  a  houfe  paifes  the  (hops,  and  yet  if  a  man  leafes  a  houfe 

with  the  (hops  by  exprefs  names  and  after  excepts  the  ,ihopS| 
that  exception  is  void.  And  for  thefc  cafes  he  cited  , 
Hob.  170.  So  here,  though  the  limitation  to  a  man,  his 
heirs  and  afligns,  is  of  no  greater  efFe£t  than  a  limitation 
to  a  man  and  his  heirs,  yet  it  may  have  that  cfFed  as  to  pre- 
vent the  fubfequent  claufe,  and  for  want  ofjuch  ijjue^  h-oBi 
making  it  an  eftate^tail  contrary  to  the  exprefs  limitation 
before,  whereby  an  aflignable  eftate  was  limited  to  V.  and 
A,  He  concluded,  that  though  the  intent  of  the  party  oueht 
to  be  regarded,  yet  fo  ought  alfo  the  rules  of  law,  and  tnat 
^fpecially  in  a  cafe  of  a  conveyance  in  a  man's  life-time, 
arid  that  of  an  eftate,  to  the  creating  of  which  the  law  re^ 
quired  a  particular  form  of  words,  or  words  th^t  did  tanta<* 
mount. 

Judgment  was  given  for  thf  defendant. 


.  ,  |Cepipe  verj,  GoodalL 

S,  C.  Salk.  277.  ' 

'"thf  S^^ntUF '    ir^  ^"  aftion  of  debt  for  rcjit  the  plaintiff  declared  upon  a 

dcciarwTpon  a  A  demife  by  indenture,  tsff.  The  defendant  pleaded  nihi\ 

eicmiCeby'indtn-  habuit  in  tener/untis  tempore  dimiJlJipnis  praediSae,     And  the 

IiThabm''?^*     plaintiff  demurred  generally,     Mr-  Salkeld  for  the  defendant 

{cncmentis"?s      ^^^^  ^^^^  ^  ^^^  "°^  pretend  that  nihil  habmk  in  tenemen* 

bad.    R.  ace.     tis  could  be  pleaded  contrary  to  the  efloppel  by  acceptance 

3Uv.  146.  poft  of  the 'leafe  by  indenture,  but  tliac  the  plaintiff  for  want  of 

*^^^'  replying,  and  lelying  upon  the  efhppel^  had  loft  the  benefit 

of  it.    "For  inftead  pf  demurring,    he  /lioul4  haye  replied 

and  prayed  judgment,  if  the  d^fend^nt,  contrary  to  his  own 

acceptance  of  a  leafe  of  this  land  by  indenture,  fliould  be 

And  fh  dI  in-    ^^^^^^^  ^^  P'^^^  ^^'^  P'^*'  '  ^^^  ^^  compared  it  to  the  cafe 

tiff  may  demw   of  Speak  V,  Richard^  •Hob,  206,  where  in  ^  acftion  of  debt 

to  it.    R.  ace. 

3  Lev.  146.  poft  1 550* 
■j      A  party  need  not  pletd  an  elloppel  which  appears  upon  the  record,  but  may  avail  hlmfelf  of  it 
'xyithout.R.acc.  3^v.  146.  poftisso.  •  /     « 

agiinft 
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againft  the  IhcrifF  for  money  levied  upon  a  levari  facias^  the      Kimp« 

plaintiff  in  his  declaration  fet  out  the  recognizance  and  all     q^^j^i,i^, 

the  proceedings  upon  it  and  the  levari  faciaSy  and  that  upon 

it  the  defendant  levied  the  money,  and  at  the  return  of  the 

yfiit  returned,  that  he  had  levied  it,  quas  paratos  habeo^  &r. 

the  defendant  pleaded  as  to  p^rtnildeietj  and  to  the  refidue 

payment  and  ^  acq^iittance  before  the  day  of  the  return  of 

the  writ.     And  though  it  was  objedled,  that  thefe  pleas  ^ 

were  dire£Uy  contrary  to  the  defendant's  return  upon  record, 

yet  the  court  hel<|,    that  in  regard  the  plaintiff  had  joined 

iffue  upon  the  ml  ^hety   and  demurred  to  the  plea  of  pay-^ 

ment  and  the  acquittance,    and  bad  not  relied  uppn  the 

efiofpel  the  plea$  were  made  good* 

The  whole  court  held  this  to  be  no  plea,  becaufe  it  apr 
peared  upon  the  declaration  to  be  a  demife  bv  indenture, 
and  fo  the  eftoppel  appeared  upon  record,  and  to  there  was' 
no  need  of  replying  it:  odierwife  where  a  man  declares, 
^od  cum  demfit  generally.  And  Powell  faid,  that  all  the 
bpoks  were  to  thc^  contrary.  And  Holt  chief  juftice  faid» 
diat  in  that  cafe  in  Hoh,  they  did  not  fet  out.  the  return  in 
the  declaration  with  a  prouf  patet  per  recordum^  and  there- 
fore the  levybg  the  money  was  the  ground  of  the  a<Eiion, 
and  not  the  return;  but  if  a  man  (hould  brine  debt  upoii  a 
judgment,  and  in  his  declaration  fet  out  the  judgment,  prout 
fatet  per  retorduTtiy  the  {a)  defendant  could  not  ple^d  pay-ff^Sednuno. 
tnent    Judgment  was  given  for  the  plaintiff,  niji^  vidc4  Ann. 

Qlover  verf.  Rogers-  JSTn^^^a.' 

Rot.  34c. 
8.C.Salk.  557.  ^^ 

Writ  of  error  of  a  judgment  in  the  common  pleas,  th«^"«)nfidCT- 

in  an  adion  uppn  the  cafe,  wherein  the  plaintiff  de-.  Ationthe  plain. 

clared,   that  the  defendant  in  confideration  the  plaintiff's  *'^''  tcftator 

ttftator  tranfportajet  for  the  defendant  from  fuch  a  port  to  tSn  ^ch^S!" 

fuch  a  port  fuch  and  fuch  merchandizes,   promifed  topay'dizcsforthc  " 

the  plaintiff 's  te&ztor  tantam  denariorumfummamprotranp^^^^^^^U  and 

Portatione  merchandizarum  praediSiarum  rationabiliter  habere  !ll!^^??^"' 

•  /r-  1'  1  ^  r.  •  f        ».  promifed  to  uay 

Vi^utjfety  and  avers,  that  pro  tramportaUone  merchandizarum  him  »antam 

he  had  defervcd  fo  muoh,  Wr.  tJpon  non  afjumpftt  pleaded  dcnariorum 

there  was  a  verdift  for  the  plaintiff.     Sir  James  Momtague  [^J^""/''® 

for  the  plaintiff  in  error  took  thefe  exceptions:  iirft,  that  nenTcrehan°' 

it  Mras  only  iantamdenariorumfummamy  and  not  faid  quantam :  dizarum  praedic. 

fecondly,  that  it  was  tantam  denariorum  fummam  proy  f^fr,  !^'"J^*J|^"*- 

ratknabiliter  habere  meruiffety  and  not  (aid  who:    thirdly,  mJru^fl-rt  oinit- 

that  the  averment  was  only  pro  tranfportatione  merchandiza^  ting  the  wordg, 

ntfBhehaddefervedfornuch,  and  not  faid  of  thefe;  where- "  ^i'*"^*"' 'Pfi^i'* 

and  averring  tTiat 
pro  tranlporta- 

none  merchandizarum,.  omitting  the  word  "prapdi^arum'*   he  deferred  fo  much,  cinnot  be 

pbiefted  to  after  verdidt. 

as 


A 
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Glo^««      as  if   they  were  others,   it  made  nothing  to  this  caufe  of 

But  the  court  over-ruled  all  the  exceptions,  and  after  the 
caufe  was  twic6  on  in  the  paper,  affirmed  the  judgment. 
And  firft,  as^for  the  leaving  out  quantamy  they  fatd  tantam 
imported  enough  alone,  viz.  that  the  defendant  promtfed  to 
pay  fo  much  the  plaintifF  had  deferved.  As  to  the  fecond, 
they  faid,  meruijfet  was  he  deferved ;  and  if  it  had  been  ipfe 
nuruiffiu  that  muft  have  related  to  the  perfon  that  tranf- 
ported  the  goods,  efpeciolly  that  being  the  ground  of  the 
acfiion:  and  therefore  merutjfet  fignifying  as  much  as /j^ 
meruiffit^  would  be  well.  And  Powell  faid,  there  werebut 
^4)  Videinte  two  pcrfons  in  the  declaration,  and  therefore  it  (a)  could  be 
S^. .  no  body  but  the  tranfporter,  and  To  was  good  ,within  that 

difference*  As  to  the  third,  tljey  faid,  that  if  the  tranfport- 
er had  not  tranfported  thefe  merchandizes,  the  plaintiff 
could  never  have  had  a  verdid,  and' therefore  now  after  a 
verdi£^  the  \i^nt  of  praediSi.  was  helped.  And  G^ffA/juftice 
laid^  that  fwiJ'den]\x{k\cQ  ufed  to  call  a  verdid  omnipotqit. 

Smith  et  alii  verj.  Stoncard. 

S.  C.  Salk.  267.     Holt  274. 
Vide  X  Bamar4      >i    Writ  of  error  of   a  judgment  in  the  common  pleas 
B.  R.  15^.  J^  after  a  verdifl:.      The  pla'mtiff  in   error  affigned  for 

error  want  of  an  original,  but  did  not  take  out  a  certiorari^ 
as  the  courfe  is,  and  get  the  want  of  the  original  certified : 
the  defendant  in  error  pleaded,  in  nullo  eft  erratum.  And 
now  when  the  caufe  came  on  in  the  paper  it  was.objeded, 
that  there  ought  to  have  been  a  certiorari  taken  out,  and  a 
certificate  made  of  the  error  ;  for  it  might  be  that  there  was 
an  ill  original,  and  if  that  were  returned,  the  phintiff.  in 
error  might  take  advantage  of  it,  and  that  would  not  be 
helped  by  the  verdift,  though  the  want  of  the  original  were. 

Holt  chief  juftice.  If  the  want  of  an  original  be  aiEgned 
for  error,  and  the  plaintiff  in  error  does  not  take  out  a  ccr-^  i 
tiorari^  and  get  a  return  to  it,  and  the  want  of  an  original 
certified ;  the  courfe  is  for  the  defendant  in  error  to  go  to 
the  mafter  of  the  office,  and  ^t  a  rule  for  the  plaintiff  in 
error  to  return  his  certiorari  y  and  if  he  dOes  not  get  it 
done,  as  is  ordered  by  the  rule,  the  affignment  of  error 
ftands  for  nothing.  But  if  the  defendant  in  error  will  come 
in  gratis  and  confefs  the  error,  there  need  be  no  certiorari 
returned.  And  as  to  the  matter,  that  there  might  be  a  bad 
original,  Wr,  that  is  another  fort  of  error,  and  when  the 
want  of  an  original  is  affigned  fof  error,  the  court  will  ne* 
ver  intend,  that  there  is  a  bad  original.  And  the  judgment 
was  affirmed, 
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Regina  verf.  Weft, 

no  HE   defendant  was   adjudged  by  two  juftices  to  beThefeffionscan- 
A     the  reputed  father  of  a  baftard-child,  purfuant  to  the  not  commit  a 
18  E//%.  f.  3.  and  ordered  to  pay,  fcrV.  and  upon  appeal  to  P*"  fordifol^y. 
^tkSxon&'wi  Hertfordfiyire  the  order   was  confirtned,  and  Ji"^J^a,5° 
for  not  paying  of  the  money  ordered,  the  defendant  was  maintenance 
committed,  and  was  now  brought  into  c^urt  upoi>  a  haheas^^^^"f  ^^ 
corpus  i  and  feveral   exceptions  were   taken  to  the  order  of  \"  j^"^     '   ' 
the  two  juftices,    and  after  they  had  been  feveral   times 
ftirred,  Mr.  King  took  an  exception  to  the  return  of  tht 
babeas  i:orpui^  that  this  was  not  a  fufiicient  caufe  of  commit-  '^**®'  ^"^J^" 
ment,  but  that  in  cafe  of  refiifal  to- obey  the  orfer,  ihe^^f^ons.    s] 

{'uftices  ou£ht  to  have  proceeded  againft  the  defendant  upon.C.xi  Mod.  59/ 
lis  recognilance,  i/riiich  is  the  me^od  prefcribed  by  the  fta- 
tute,  the  words  of  which  are,  *<  that  every  perfon  making 
^'  default  in  not  performing  the  order  of  the  two  juftices, 
<*  ihall  be  committed  to  ward  to  the  common  gaol,  there  to  ^.  , 
**  remain  without  bail  or  mainprife,  except  they  Ihall  put  in  impn^riycom- 
**  fufficient  furety  to  perform  the  faid  order,  or  elfc  per-mittcdfiordifo-. 
**  fonally  to  appear  at  the  next  general  feffions  of  the  peace  ^*^V^^** 
**  to  be  holden  in  that  county  where  fuch  order  fliall  be  dcrii'remov^* 
<<  taken;  and  aUb  to  abide  fuch  order,  as  the  faid  juftices  into  B.R.thr 
«  of  the  peace,  or  the  major  part  of  them,  then  and  there  "^JJ^-®^.?:  ^* 
«  fliall  take  in  that  behalf  (\f  they  then  and  there  fhall  take  ^S«Wm 
<*  any7  and  that  if  at  the  faid  felBons  die  faid  juftices  fliall  oblige  him  to 
•*  take  no  other  order,  then  abide   the  order  before  made,"  enter  into  are- 
80  that  the  two  juftices  only  have  the  power  to  commit,  if  hSto^arance 
the  party  reftife  tb  give  fecuriy;    but  the  feffions  have  inB.R.  unfii 
no  power  to  commit ;  but  in  cale  the  perfon  will  not  per-  the  vaUdity<jf 
fMm  their  order,  they  muft  go  agmnft  his  fecurity.     And  ^^J[^^^** 
for  this  reafon  in  the  like  cafe  between  the  king  and  Ham- 
mond^ 2  Bulftn  341.  where  the  defendant  was  committed  3t 
the  feffions,  after  a  bond  given  to  the  two  juftices,  purfuant 
totheftatute,  he  was  difc^arged. 

Holt  chief  juftice.  Where  the  feffions  proceed  by  \my  of 
appeal,  it  is  by  virtue  of  the  power  given  them  by  the 
18  Eli%.  and  by  that  ftatute  they  have  no  power  to  commit, 
but  the  provifion  that  is  made  by  that  ftatute,  to  compel 
the  party's  obedience  to  their  orders,  is  by  a  recognifance, 
which  is  to  be  taken  by  the  two  juftices  that  made  the  order  > 
and  if  the  partly  will  not  give  fuch  a  recognifance,  they  have  . 
power  to  comijiit  hinl.  Indeed  if  the  feffions  proceed  ori- 
ginally by  3  Car.  1.  f,  4,  they  may  commit  for  not  perform- 
ing their  order.  And  he  faid,  it  was  not  material  in  this 
cafe,  whether  the  two  juftices  had  taken  any  recognifance 
pf  Wift  or  no  (which  Mx,  Eyre  objedted  did  not  appear  to 

hayc 
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Reoina     have  been  done,  and  fo  would  diftinguifh  this  from  Hom^ 

y^\^       moncTs^  cafe ;)  for  if  they  had  not  done  it,  it  was  a  negled 

in  them ;    but  the  feffions  would  not  thereby  have  a  power 

to  commit,   when   no  fuch  power  is  given  them  by  the 

ftatute, 

,  P(yvueU]uR\ztm  The  two  juftices'  power  to  commit  is 
only  conditional,  except  the  party  put  in  fufficient  fecurity, 
i^c.  as  by  the  aft,     . 

Upon  this  exception,  the  defendant  was  difchareed;  and 
as  to  the  order,  curia  advifare  till  next  term,  and  H^eft  was 
bound  by  recognifance  to  appear  in  the  king's  bench  the  firft 
day  of  laext  term.     Videpojl.  1197. 

Startup  verj.  Dodderidge. 

Actirtomto  pay  1\^^*  ^^^^^^^^^  moved  for  a  prohibition  to  aTuit  in  the 
two  minings  in  jLVJL  ecclefiaftical  court  for  tithes,  upon  this  fuggeftion, 
the  pound  of  the  quod  a  tempore  cujus^  ^c.  habebatur  talis  antiquus  ufus  et  con» 
yearlymn of  fi^^^do  de  modo  decimandi de  et  pro  omnibus  deeimis  quibufcunque 
land  in  lieu  of  irf''a  patochiatn  de  W.  etfinesy  Gmites^  et  hca  decimabilia  ejuf" 
the  tithes  of  it,  dem  quoquo  modo  crefcentibus^  renavantibusyjivecontingtntibus^ 
sJk!  1^7  \  ^'^'  y^^^^'W"'^  etjinguli  proprietariij  eorum firmer iiy  vel  occu-- 
acciuite  696.  patores  aliquarum  terrarum  vel tenementorum  infra  parocbiam 
1%  Mod.  563.  di  Pf^,  praediSfam^  lie.  per  totum  tempus  praedt^um  annuatim 
f  92/****  "®^  Joherunt^  etfolvere  confueverunty  report  ecclefiae  parochialis  ie 
And  fo  ik  a  W.  praediHo  firmario  five  deputato  re^oriae  illius  pro  tempore 
cutloin  to  pay  a  exl/tenti  upon  requeft  ficundum  ratum  21.  legaJis  monetae 
S21nf  rowT^  ^«^//tf^^r«  qualibet  et  utraque  libra  veri  adauSfi  annualis  red^ 
yearly  value.  ^'^^^  velvaloris^  Anglicey  of  the  true  improved  yearly  rent  or 
A  fuggeftion  for  value,  refpe£iivorum  terrarum  et  tenementorum  infra  parocbiam 
a  prohibition  to  ^  JVhatlington praedtflam^  isfc.et  non  ultray  in  nonune^  hco^ac 
a  fuit  for  tithes      .    ^.        r^-r  cf  '         ^  c^     9  j    ^  -»      ^ 

en  account  of  a    *^  plena fatisj act lone^  omnium  tinfigularum  dectmarum  quaruM* 

modus,  need  not  cunque  annuatim  crefcentium^  iic  in  velfuper  reffe&iva  terras 
(hewacompK-    gf  tenementa fiia  infra  parocbiam  de  W.praediflam^  iic.  which 
to^Jfy^th    ^^^  fcveral  reftors,  ^c,  have  time  out  of  mind  accepted  in 
Che  niodus.        full  fatisfadion,  ISc,  of  all  tithes,  and  the  cuftom  afordaid  in- 
violably ob&rved ;  yet  the  defendant  knowing  the  premiflesy 
has  fued  the  plaintiit  in  court  Chfi/iianfor  fubtra^on  and 
non-payment  of  tithes  of  hav  and  wheat  in  and  upon  the 
lands  and  tenements  aforefaio,  in  the  tenure  and  occupation 
of  the  plaintifF,   being   in  the  jrear  of    our  Lord  1696) 
growing,  i^c»  and  fuppofed  by  him  to  be  fubtraded  and 
'   taken  away,     licet  the  plaintifF,    i^c.      And  a  rule  was 
made  for  the  defendant  to  fhew'  caufe,  why  a  prohibition 
fliould  not  be  granted.     And  now  Mr.   Pengelly  m«ved» 
that  the  rule  might  be  difcharged.     He  faid,   this  modus 
was  not  good   for  the  uncertainty,  for  the  vearly  rent  or 
value  is  variable  and  utterly  luicertain,   ana  may  change 

every 
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every  year;   but  a*  Tnodus^  which  is  againft  common  rights     Startuf 
and  goes  in  deftruftion  of  the  original  right  of  the  parfon  poD^MiBcrv 
to  take  his  tithes  infpecie^  ought  to  give  the  parfon  a  cer- 
tain recompence  for  a  certain  duty,  and  othej-wifc  the  court 
cannot  adjudge  that  it  is  fuitable.     And  he  cited  the  cafe 
^Paryv.Soame^  Cro.  Eliz.  139.  where,   in  a  fuit  in  the 
fpiritual  court  for  tithes  of  herbage  of  dry  catde,  the  de- 
fendant furmifed   for  a   prohibition,   that  every  parifhioner 
there,  which  had  milch  kine  and  calves  under  the  number 
of  feven,  fliall  pay  for  every  calf  he  rears  a  halfpenny,  for         , 
every  one  he  kills  a  penny,    and  for  every  one  he  fells  the 
tenth  penny;  and  if  he  has  feven  or  above,  to  give  one  in 
iatisfa^ion  of  tithes  of  them,  and  of  all  dry  cattle.     And 
thev  held  this  to  be  an  ill  modus,  becaufe  if  the  parifhit>ner 
haa  only  dry  cattle,  and  no  calves,  he  pays  nothing,  and  it 
is  uncertain,  whedier  he  fhall  have  calves  or  not,  and  fo  it       ' 
is  an  uncertain  thing  for  a  certain  duty.     And  Allen's  cafe, 
2  Roll,    265.    d,p,  2.  a  prefcription  to 'pay  one  penny,  or 
thereabouts,  for  every  acre  of  arable  land,  in  lieu  of  tithes^  " 
naught  for  the  uncertainty.   ,  And  i  Kfb.  612.  Took  v.  Led^ 
gitrdy  a  modus  to  pay  4J.  for  every  day's  ploughing  of  wheat, 
and  2r.  for  every  day's  ploughing  of- barley,  is  not  good 
for  the  uncertainty ;  but  if  the  Ttiqdus  had  been,  fo  much 
for  every  day's  work,  with  an  averment  that  it  is  certainly 
known,  and  the  contents  of  it,  it  mi^t  be.     And  a  note 
on  the  fide  pf  Dr.  LeyfiehTs  cafe   in  Hob.  11.  where  the 
principal  cafe  was  a  libel  for  tithes  of  ftables,  fuggefting 
a  prefcription  time  out  of  mind  for  the  parfons  to  have  a 
modus  decimandi  for  the  houfes,  ftables,  and  buildings,  viz^ 
after  .the  rate  of  the  tenth  part  of  the  yearly  rent  or  value  of 
the  fame^  and  a  prohibition  v%as  granted  m  the  cafe,  with 
direftions  to  declare.     And  on  the  fide  of  that  cafe  is  this 
note,  Vi%.  that  modus  decimandi  can  hardly  ftand  to  rife  and 
bH  according   to  the  rent  by   prefcription.     And  though 
fuch  a  modus  be  allowed  to  oe  good  in  Dr.  Granfs  cafe, 
11  Co.  15.  i.    yet  that  cafe  is  made  a  queftion  in  1  RoIL 
642.  ».  1.  and  the  authority  of  Dr.   LeyfieW%  cafe  oppofed 
to  it.     Secondly,  this  modus  is   void,  becaufe  it  gives  room 
to  the  parifbioner  to  defraud  the  parfon,   for  it  is  in  the 
power  of  the  parilhioner  to  take  a  great  fine,  and  referve  a 
fmall  rent,  and  fo  the  parfon  (hall  have  nothing.     For  the 
tuftom  is  to  pay  2j.  per  pound  vert  adau£fi  annualis  red- 
ditus  vel  valorisy  Jnglice^  of  the  true  improved  yearly  rent 
or  value,  t^fpeSiivorum  terrarum  et  ten€vH^orum\  alfo  the 
parfon  cannot  come  to  the  certain  knowledge,    what  rent 
was  referved.     And  he  cited  the   cafe  of  fpfifon  v.  le  Evef- 
que  de  Carlifle^  Hob.  107.    I  Roll  Abr.  647.  />/.  5.  iDanv. 
601.  pL  5.  a  modus  for  tithe  wool,   that  if  the  parifbioner 
bad  under  ten  fleeces,  that  he  fhould  pay  one  penny  to  the 
parfon  for  each,  in  lieu  of  tithes;  and  if  he  had  more,  that   . 
(le  fhould  deliver  to  the  parfon  the  tenth  part  of  his  wool, 
upon  his  confcienccj  without  fraud  or  f^oyin^  fmc  vifu  vel 

ta^H 
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Sta»ti;»      taSfuof  the  parfon;  and  hdd  to  be  ill,  becaufc  it  la]^  the 
r,      '*'  parfon  open  to  be  de&auded.     And  my  lord  Hebarty  in  his 

report  of  the  cafe,  lav?,  that  tt  is  a  Weak  aniweff  to  lay^ 
that  if  it  be  not  a  juit  tenth,  the  parfon  may  refufe  it,  and 
fue  for  his  due  5  for  ^rft,  he  hath  no  means  to  be  aflured 
whether  it  be  true  or  not,  fo  his  fuit  may  be  caufeleis; 
fure  he  may  be  it  may  be  fruitlefs.  H^b.  107-  i  RoIL  647, 
648.  p.  5.  Secondly,  the  fuggeflion  in  this  cafe  is  not  fuf-- 
ficient,  becaufe  it  is  not  averred,  what  was  the  value  of 
the  land,  nor  what  rent  was  paid  for  it,  as  it  ought  to  have 
been;  for  it  is  only  faid,  licet  the  pizinuff  abtuJit  et  paratus 
futt  et  exijlit  adfolvendum  praedidam  ratam  2s»pr$  qualib^tet 
utraque  libra  veri  adau^i  annualis  redditus  v^lvalms  terraruM 
et  tehementorum  praediSforttm^  Ijfc,  without  faying  how  much 
that  was,  or  what  fum  was  tendered  j  and  for  diis  the  fog- 
gcftion  is  ill.      For  in  every  fuggeftion  of  a  modusy  die 

nought  to  aver  the  performance  of  the  confideration^ 
mething  which  tantamounts,  and  fo  bring  his  caJe 
Within  the  coiiipafs  of  the  cuftom,  by  averring  that  he  bad 
done  as  the  cuftom  requires.  And  for  that  he  cited  i  RolL  ' 
Rfp.  38,  39,  62.  Cro,  Eliz.  139.  Note,  the  cafe  \nR9lU 
is  againft  die  objeAion,  and  takes  the  diftina^ion,  where 
the  modus  extends  to  fuch  of  the  parishioners  as  keep  cows» 
fcfr.  ther^  the  plaintiff  muft  (hew,  that  he  keeps  cows; 
but  where  the  modus  is  to  pay  money,  Cs^r.  in  lieu  of  tithe^* 
there  the  plaintiff  need  not  allege  payment,  l^c.  becaufe  it 
is  a  good  ground  for  a  prohibition,  that  thfe  parfon  fues  for 
tithes  in  kind ;  whereas  a  modus  ought  only  to  ^yt  paid,  and 
not  tithes  in  kind,  and  confequendy  the  parfon  ought  ta 
fue  for  the  modus.  I  RolL  R^.  63.  S,  C,  And  the  cafe  of 
CroJte  Eliz.  139.  well  underftood)  turns  upon  the  fame 
diftinftion. 

Mr.  ferjeant  Broderick  faid,  that  the  value  of  land  viras 
certain  enough,  and  made  the  modus  certain  enough,  ac* 
cording  to  the  rule,  id  centum  eft  quod  cerium  reddi  pctefl ^ 
that  the  value  of  land  was  fuch  a  certainty  as  the  law  took 
notice  of,  and  therefore  where  a  man  demifed  a  chamber, 
paying  for  it  yearly  fo  mucK  as  it  (houtd  be  reafonabiy 
worth',  debt  was  brought  for  the  rent,  with  an  averment 

.  that  the  lefTee  held  the  chamber  from  fuch  a  time,tofuch  a 
time,  and  that  for  that  time  it  was  reafonabiy  worth  fo 
much.  Stiles  397.  Farmer  and  Lawrence,  And  in  powers 
in  fettlements  for  tenants  for  life  to  *  make  leafes,  it  is  a 
common  provifo^  that  the  beft  improved  rent,  that  may  be 
reafonabiy  had  for  the  fame,  1>e  referved.  And  Cro*  JaCn 
671.  P^^/scafe,  it  was  held  to  be*  a  good  cuftom  of  a 
manor,  that  the  land  was  demifable  for  twenty-one  year$| 
paying  three  years  value.  Sb  2  Leon.  117.  a  tcmire 
was  by  the  fervice  folvendi  poft  quamlibei  vacationem  five 

.  alienationem  the  value  of  ^he  annual  profits  of  the  lands. 
So  is  the  cafe  of  Titus  v.  Perkinsy  3  Mod.  132.  the  cuftom 
of  a  copyhold  manor  was  for  the    tenant,   Upon   admit- 
tance 
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tancc  to  pay  to  the  lord  for  a  fine,  tantum  dinar tortan  fum--  Sta»tw» 
mam  quantum  the  tenements  valebant  per  annum  tempore  talis  D^p^j^,,p,. 
adm't£ioms\  and  adjudged  by  the  common  pleas,  ani^  affirmed 
upon  a  writ  of  error  in  the  king's  bench,  to  {a)  be  a  good  If'^?"?'?*^ 
cuffom,  becaufe  it  is  certain  enough,  and  iffuable,  and  ^"^*  ^  ' 
triable  by  the  country,  if  it  be  of  luch  a  yearly  value  or 
not.  3  jL^i  255.  3  Mod.  132.  And  that,  as  it  is  cer- 
tain enough,  fo  of  confequence  it  is  well  enough  known* 
He  iaid,  that  the  principal  cafe  of  Dr.  Leyfield  was  for  him^ 
and  that  as  to  the  marginal  notes,  they  were  not  to  be  re- 
garded, being  added  as  he  fuppofed  by  the  editor  of  the 
book,  but  were  not  my  lord  Hobarfs^  many  of  them  being 
of  matters  which  happened  after  his  death.  He  faid,  that 
Dr.  Grant^s  cafe  was  in  point,  where  the  cafe  was,  a  v- 
libel  by  Dr.  Grant  in  the  fpiritual  court  alleged  a  cuftom 
for  every  parifliioncr,  fcfr.  occupying,  Wr.  a  manfion-* 
hoiife,  ^c.  to  pay  quarterly  nomine  et  loco  decimarum  fuarum 
juxta  ratam  cujujphei  20J.  rent  per  annum  ex  qualibet  hujuf- 
modi  domOj  iic.  is*  and  Upon  a  fuggeftion  of  a  difehargc 
hj  the  31  Hen,  8.  a  pi'ohibition  was  grantecf,  and  upon 
traverfe  of  the  fuegefiion^  there  was  a  verdi<5t  for  Grant, 
and  upon  motion  by  Grant  for  a  confultation,  it  was  op« 
pofed,  becaufe  the  cuftonl^  was  againft  common  right,  no 
tithes  being  to  be  paid  for  houfes,  and  therefore  void. 
But  a  confiiltation  was  granted,  becaufe  this  might  have  a 
lawful  comf)fiencea)ent ;  for  this  modus  decimandi  might 
been  been  paid  time  out  of  mind  for  all  the  titiies  of  the 
land,  upon  which  the  houfes  were  built,  and  the  lands 
being  built  after  would  not  take  away  the  right  of  the 
parfon.  ii  Qt.  15.  b.  lie  iaid,  that  though  according  to 
diis  modus  the  parfon  might  have  more  one  year,  and  le(s 
another,  yet  that  would  not  make  it  void ;  and  for  that 
he  compared  it  to  the  cafe  in  Gh,  Litt.  96.  a.  a .  tenure  to 
(heer  all  the  (heep  depafturing  within  the  lord's  manor, 
that  is  certain  enough,  although  the  lord  hath  fometimes  a 
greater  number  there  and  fometimes  a  lefs,  bein^  referred 
to  the  manor,  which  is*  certain. 

Holt  chief  juftice.wa^  of  opinion  upon  the  firft  ftirring  No  prohibition 
this  cafe,  that  the  modus  was  not  good;    and  that  upon  ^  ^'^  8«"^«*  o» 
the  face  of  it,    it  appeared  plainly  to  be  nothing  but  an  o^^^^lSf^ 
agreement  between  the  parfon  and  the  parifhioners.     If  it  ought  to  be 
were  an  ancient  compoiition  with  the  confeht  of  the  pa-  pleaded  below, 
tron  and  ordinary,   before  the  13  Eliz,  c.  lo.  that  would 
bind  the  parfon ;   but  then  that  was  no  ground  for  a  prohi- 
bition, being  it  might  be   pleaded  and  tried  below  in  the 
ecdefiafti^al  court.     That  there  had  been  formerly   pro- 
hibitions granted  upon  fuggeftions  of  compofltions,  and  that 
there  were  old  cafes  to  that  pUrpofe,  but  that  it  had  been 
heldotherwifefmce;  which  Powell  agreed.     But  if  it  were  / 

a  compofition  made  fince  13  Eliz.  it  (*)  was  void.    He  Ci)Vi^itl 
laid,   that  a  compofttion  time   out  of  mind  was  a  iw&j.  Cow,  29. 
Taldng  it  to  be  a  modus^  it  would  be  hard  to  maintain  it 
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SrAmrvt     to  be  good ;    taking  It  as  to  the  yearly  rent,  it  could  not 
t)oDDsiiiDOE.  ^®  SP^^y  becaufc  the  land  might  be  unlet,    and  then  no 
tithes  would  be  paid  ;    or  it  Alight  be  let  at  an  under-rent 
with  a  fine,  and  then  the   parTon  would  be  cheated.    And 
as  to  the  value,  in  cafe  $he  lands  (hould   be  unlet,  who 
Ihould  determine  what  that  was.      He  faid,    that  if  the 
modus  were  void,  it  was  in  vain  to  grant  a  prohibition  to 
try  it,  becaufe,  though  it  ihould  be  found  for  the  plaintiff, 
(a)  Acob  ante     yet  the  {a)  court  muft  grant  a  confultation.     And  to  that 
^'*  purpofe  he  remembered  the  cafe  of  Dlx  v«  IVoodfcn  ad-* 

judged  HiL  8  IFilL  3.  B.  R.  ante  137.  where  a  probibi-^ 
tion  was  granted  upon  a  fu^ftion  of  a  cuftom  within  die 
hundred  of  D.  to  pay  no  tithes  for  agiftment  of  barren 
cattle,  and  in  a  declaration  upon  the  prohibition  iflue  was 
joined  upon  the  cuftom,  and  found  for  the  plaintiff,  and 
^  notwitbftanding,  becaufe  the  cuftom  was, void  in  law,  a 

confultation  was  awarded.  And  he  remembered  the  dif- 
tindlions  taken  in  that  cafe,  about  a  cuftom  tn  nm  deci'^ 
mando.  He  faid,  that  Dr.  LeyfiehTs  cafe  ^tas  a  full  cafe 
aga|inft  the  modusy  for  that  the  parfon  might  fue  in  the  fpi- 
ritual  court  for  the  cuftomary  duty ;  which  the  reft  of  the 
judges  agreed.  As  to  the  exception  to  the  fuggcftion,  he 
faid,  it  was  well  enough,  for  it  was  enough  for  the  plaintiff 
that  came  for  the  prohibition  to  bar  the  defendant  of  his 
fuit  in  the  court  below,  which  is  fufficiently  done  by  the 
fuggefiion  of  this  modusy  if  it  be  good ;  for-then  the  par- 
fon ought  not  to  fuc  for  tithes  in  kind,  but  for  Uti^nwdus* 
But  the  laft  time  the  cafe  was  ftirred,  after  hearing  Mr. 
ferjeant  Brodericij  he  was  for  granting  a  prohibition,  and 
putting  the  plaintiff  to  declare,  and  the  defendant  might 
demur,  and  the  point  be  determined  judicially.  I  did  not 
well  hear  his  reafons,  but  I  apprehended  them  to  be,  be« 
caufe  the  value  of  land  was  a  thing  well  known,  and  con- 
fequently  certain  enough  :  that  if  fuch  a  compofition  had 
been  made  before  13  Eliz.  and  confirmed,  it  wotdd  have 
bound  the  fdcceflbrs  :  that  as  the  paribus  might  by  cuftom 
have  tithes  of  things,  of  which  they  had  no  right  to  have 
any  by  the  common  law,  as  fiib,  i^c.  fo  cuftom  might 
^odel  or  reftrain  their  tithes,  or  alter  them. 

But  the  other  three  judges  were  againft  granting  a  pro- 
com,  \o.  ^  hibition,  becaufe  this  was  a  void  modusj  being  an  {t)  un- 
VL  421/  certain  recompence  for  a  certain  .duty.      And  dierefbre, 

though  it  might  be  certain  enough  for  a  tenure  or  contrad, 
yet  it  was  not  fo  certain,  as  that  in  confideration  of  that, 
they  could  adjudge  the  parfon  ought  to  be  barred  of  his 
tithes  in  kind.  Alfo  they  thought  this  unreafoaable,  be- 
caufe the  quantum  of  the  rent  was  not  in  the  conufance  of 
the  parfon,  and  fo  he  could  not  know  vAat  to  demand  or 
fue  for,  and  was  expofed  to  be  cheated  i  and  for  the  value 
of  the  land,  they  thought  it  unreafonable,  hat  the  parfon 
ihauld  be  put  under  a  neceffity  every  yeartof  trying  that^ 
upon  any  difference  between  him  and  his  pariibioaers,  upon 

the 
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the  perilof  cofts.     They  faidj  that  it  was  plain  this  Wai  ah     $ta»to> 
agreement  between  the  parifliioners  -and  fomc  of  their  for-  n  -.    "^  - 
mer  parfonS)  and  now  they  had  a  mind  to  turn  tnis  into  a 
modus ;  but  that  it  could  not  be. 

Powell ju&ice  faid,  there  was  rto  cafe  like  this  in  the  law, 
where  a  prohibition  had  been  granted  upon  fuch  an  unccr-> 
tain  msdusi  Powys  juftice  faid,  that  the  modus  was  too  high, 
t/%.  two  (hillings  in  the  pounds  and  that  while  he  fat  in  the 
exchequer,  if  (tfj  a  1x^0^1/1  were  high,-  they  always  difallowvd /^jyu^p^jy^lj^, 
it;  your  ancient  modus'^  being  very  low,  one  penny,    or  ,0  Bl  420. 
two  pence,  STr;  And  the  rule  to  fhew  caufe  was  difchargcd  2  Vez.  514. 
by  the  three  judges  againft  the  chief  juftite.     The  fame  mo-  f^j^^o^.  ^ 
tion  was  miuie  in  the  common  pleas  in  Trinity  term  follow- 
ing by  ferjeant  JVeld^  and  oppofed  by  ferjeant  Parken     And 
the  chief  juftice,  and  Nevilli  and  Biencme  held  the  modus 
Yoid;  but  Tracy  gave  no  opinion,  it   not  being  neceflary. 
And  in  a  cafe  by  Bnglijh  bill  in  the  exchequer  between  the 
fame  prtiesj    the  modus    was  decreed  to  be  void  by  all  the 
barons.    In  coniideration  of  which  judgments  in  the  king's 
bench  and  exchequer,  the   three  judges  of   the  commort 
pleas  faid,     thev  would   not    have   granted   a  prohibition! 
though  they  had  not  thought  it  fo  clearly  a  void  modusi     Bx 
relatione  m^ri  Pengelly. 

Regiha  verf.  Wigg, 

THE  defendant  was  indifted  for  keeping  of  hogs  here  inAmwimiyW  . 
town,  in  fome  of  the  back  ftrect?,-  contra  forrnamJlatutL  ***'/^*^  ^^t^ 
AndMr. /i^^/W^^movedtoquaflithe  indi(Sment,becaufeby  atwma^on  law, 
the  2  lVJJM.feff.  2.  c.  8./  io.  there  was  a  particular  penalty  Ao  wiihiimding 
appointed  for  this  offence,  viz.  forfeiture  of  the  fwine  to  the  aftfJjJtcmay 
irfe  of  the  poor  of  the  parifb  where  they  are  kept,   and  there-  [Il^hy  D^Th  k,^*'^ 
fore  an  indiclment  Would  not  lie^  at  leaft  not  upon  the  fca-  iftid  pfcrcribe 
tuteas  this  was,  by  concluding  contra  for  mam  Jlatuti,     And  another  mode  of 
he  citedthe  cafe  of  the  King  and  Watjpn,  Salk.  45.  3  SalJ^.  26.  ^^^^y!' 
where  it  was  adjudged,  that  an  indidtment  wouW  not  lie  l\  ace.  Burr. 
for  keeping  art  alehoufe  without  licence,    becaufe  thc're  is  a  803,  805, 334, 
particular  penalty  appointed  by  aft  of  parliament. 

Holt  and  the  court  agreed  the  cafe  of  the  King  and  IFaf-  in  fu^h  indl£l- 
yi«,  becaufe   (a)  the   keeping  an  alehoufe  without  licence  n^e^t » ^or.cW-. 
was  no  offence  at  common  hw  ;  and  they  took  the  differ-  ^*^"J?v"l'!?^i',it 
encc,  where  a  new  penalty  is  appoimed  by  aci  Of  parliament  \^  corfidtrcH  ^ts 
for  a  matter  that  was  an  offence  at  common  law,  there  you  iurplufagc.  Vidif 
may  eitbcf  take  that  remedy  which  is  given  by  the  aci  of '***^*^  '^o* 
parliament,  or  proceed  by  way  of   indic5rmcnt  as  you  might 
have  done  before:    and  therefore  keeping  of  fwine  in  ttie  The  court  w'm 
city,  tf  r,  being  a  nuHiince  at  common  Jaw,  the  profecutor  ?^^^"  q«afh  an! 
is  at  liberty  cither  to  proceed  by  way  of  indiamem  for  the  ni^T^X"       ' 
nufcncs,  or  to  ukc  that  mors  expeditious  remedy,  which 
fe  gwcn  him  by  the  a£l  of  parliament,  by  fale  of  the  fwine.- 
(tf)  Vi^eaott  3117.  luid  ^  bddctthritQttd, 

Voull.  •  £•  But 
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R  E  c  I N  A  But  whcne  the  ftatute  makes  the  offence  there  you  muft  purfuc 
W  60  ^^^^"  "^^  ^^  ^'^^  contra formamjiatutiy  the  offence  being  an 
offence  at  common  law,  that  vras  but  furplufage,  and  would 
do  no  harm.  But  befid^s  they  faid>  that  if  the  defendant 
had  any  hopes  in  his  exception,  he  (hould  demur;  for  that 
it  was  a  rule,  never  to  quafh  rndiSments  for  nufances.  (a), 

/        («}  Iht  ddendant  did  aftenvard»  demur ;  and  the  court  ^ave  judgment  for  t!ie  queen .  Saik.  46c. 

Thornborow  verj.  Whitacre. 

If  a  man un-  A   CTION  upon  the  cafe,  in  which  the  plaintiff  de- 

vSbabl-oonff  ^^^  clares  upon  an  agreement  between  the  plaintiff  and 

derariontodo  defendant,   that  the  defendant  in  confideration  of  2j.  bd. 

whatisimpiifli-  in  hartd  paid,  and    of  4/.    171.  bd,  to  be  paid    upon  the 

We,  an  aO^on  defendant's  p^rforminor  the  agreement  of  his  part,  Jelibera' 
will  Le  again j1  ,  l       ^1   •     -it-    ^  -^        r  ^    li-     >        i 

him  for  non-     ^'^  ^^  ^^e   plaintiff  two  grams  of  rye  com  on  Monday  the 

.    performance.       29th  of   Marchj    and  tour  grains  of  rye  corn  on  Mondaj 

'     then  next  following:,  and  eight  grains  of  rw  corn  on  Afonday 

next  after  the   Monday  laft  mentioned,  and  fixteen  grains 

of  rye  corn  on  Monday  n-t^xt   after   the  faid  third  Monday^ 

Vnder  a  promUc  an j  double  the  number  of  grains  of  rye  corn,  viz.  thirty- 

todeliverapar-    ^__  •        .  c  ^»>rf  ri*  / 

ticular  quantity   ^^^  grams  of  rye  corn   on  Aaonday  next  after,  bemg  the 

•f  goorlsonor.c  fifth  Monday^  et  progrejfu  Jic  deli  her aret  quoUbet  alio  di£  Lunae 
Monday,  ^<^^^  JucceJJive  infra  unum  annwn  ab  eodem  29  Mart  it  bis  tot  grana 
pro^effu  fie  dc.-A^^^'^  ^"^^  ^'^  Lunae  proximo praecedente  refpeHive  deliberanda 
liberare  quoiibct  ^rtfwi,  ^c,  the  defendant  demurs  to  the  declaration. 

alto  die  Lunasf 

fbcceifive  infra  annum  bis  tot  quot  die  Lunae  proximo  prxced  nte  rrTpe^ive  dellberanda  ferent* 

the  party  Is  only  bound  to  a  deUv&ry  every  other  Monday  after  the  fccond. 

Mr.  Salkehito  maintain  the  demurrer  faid^  that  the  agree- 
ment appeared  upon  the  face  of  it  to  be  impoffible,  the  rye 
to.be  delivered  amounting  to  fuch  a  quantity,  as  all  the  rye 
in  the  world  was  not  fo  much,  and  being  impoffible  wa* 
/  ,  void,  and  the  defendant  not  bound  to.  perform  iu     He  feid| 

that  there  wtre  three  forts  of  impoffibilities ;  impojfibilitas  h- 
gisy  fuch  are  all  immoral  actions,  as  to  murder  J.  S.  tfr. 
'  Secondly,  impoJ/ibHitas  r^/,  fuch  as  are  all  natural  impoffibi- 
lities, which  cannot  be  done  from  the  nature  of  the  thing ; 
Thirdly,  impojftbilitas  faSii^  viz.  fuch  an  impoflibility,  as 
though  there  is  nothing  in  the  nature  of  it  impoffible  to  be 
ifone,  yet  it  is  impoflible  for  a  man  to  do,  a's  to  touch  the 
heavens,*  or  go  to  Rome  in  a  day.  And  a  covenant  or 
condition  to  do  any  of  thefe  Impoffibilities  is  void.  And  he 
mentioned  the  cafe  in  Litt.-fi^^  129.  that  though  relief  be 
by  law  to  be  paid  immediately  u,pon  the  deadi  of  the  tenant^ 
yet  if  the  relief  be  a  rofe,  or  a  buQiel  of  rofcs,  if  the  tenant 
oie  in  winter^  the  lord  fhall  not  diftrain  for  his  relief,  till 
the  feafbn  that  rofes  come  j  becaufe  lex  non  cogit  ad  impoffi^ 

V  a  man  nn-    hilia\   and  the  law  takes  notice  that  rofes  cannot  be  kept^ 

dcrtakc  for  a  va- 

IijjibV:  confideration  tq  deliver  rvro- grains  of  rye,  and  double  it  in  arithKr-tTc^Jprogrdrion  jooj- 

50  tixnes,  anaftion  will  lie  ag;*;n(l  him  for  non-pcrforr.  iiiiwe.     S.  C.  6  Mod.  335.     3  Sak-  97- 

Vide  1  Vtn(.  269.     1  Wilf.  295.  {a), 
(a)  The  quantity  doubkd  30  times  would  be  125  quarters,  fifty  two,  5^,l88,ooo 

but 
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out  othcrwife  of  .wheat,  Jfff.  which   may.     Notealfo,  thefe  Tboi»»q»oW 
othq-  c.ifes  40  Edw.  3,  6.  ^.  ^^  Finch  Jen:    if  a  man  be   w  |  ^    .^i 
bound  by  his  deed  to  do  things  which  cannot  be  done  by    -    1 
impoflibility  (although  It  was  his  folly)  yet  the  deed  is  void  ;  *       / 
kdt  a  man  is  liable  to  do  as  far  as  can  be  done  by  the  power 
of  a  man.      And  the  principal  cafe  there^    which  is   alfo 
cited  I  Co,  98.  a,  and  abridged  Fitz,  Gov.  16.  and  is  put  in 
Perkins^  feSf.  738.  that   if   a  leafe  be  made  of  a  wbodj  and     , 
the  leflee  covenants  to  leave  tbe  wood  in  as  good  plight  as 
it  was  at  the  time  of  the  leafe  made,  and  durii>g  the  t^rm.^he 
wood  is  blowii  down  by  a  fudden  tempeft,  the  leflbr  fball 
not  have  an  action  of  covenant :  otherwife  in  cafe  of  a  like 
covenant  upon  a  leafe  of  a  houfe,  and  the  houfe  is  blown 
down  by  a  tempeft  during  the  term.     For  in  the  laft  cafe  it 
is  in  the  Icffee's  power  to  have  the  houfe  in  as  good  plight 
as  it  was  dt  the  time  of  the  demifc  ;    and  for  that  reafon, 
though  it  wras  blown  down  by  a  tempeft,  yet  (a)  the  leffce  (a)Acc,X>jet 
muft  rebuild   it,  becfaufc  it.  was  his  own  agreement ;    but33.  a.  pi   10. 
in  the  firft  Cafe  it  is  impoffibk,  becaufe  the   leflefe  cannot  y»^c  Ai  26^^ 
make  the  trees  grow  again  as   they  were  before i  and  there-'^   *  jJ^.R.  * 
fore  by  reafon  of  the  impoflibility,    he  is  excufed  from  his  3^0.' 
covenant.     C    L.  206.  b,  sl  tond,  condition  that  if  the  ob- 
ligee go  from  Wefiminjier  to  Rome  withjn  three  hours^  that 
the  bond  *  fliall  be  void,  ^he  bond  is  abfolute,  and  the  torir 
didon  void;     So  of  a  feoffment  with  the  like  conditioil; 

-^i?// chief  juft ice.  Suppofe  A.  for  money  paid  him  by 
-B.'will  undertake  to  do  an  impoflible  thing,  fhall  not  an 
aftion  lie  againft  him  for  not  performing  it;  as  in  cafe  of  a 
bond  with  fuch  an  impoflible  condition,  the  bond  is  fingle; 
So  where  a  man  will  for  a  valuable  conilderation  undertake 
torloan  impoflible  thing,  though  it  cannot  be  pc^  formed^ 
yet  he  (hall  anfwer  damages. 

And  as  to  the  impoflibility,  the  court  faid  it  was  only  im- 
poffible  with  refpeft  to  the  defendant's  ability,  which  wai 
hot  fuch  an  impoflibility  as  would  make  the  contraS  void; 
And  the  chief  juft ice  faid,  the  words,  qiiolibei  alio  die  Lume^ 
muft  be  conftrued  what  we  fay  in  Englijhy  every  other  Moh-- 
day^  that  is^  every  next  Monday  but  one,  and  that  would 
bring  the  coatraft  nearer  to  the  defendant's  ability  of  per- 
formance* And  he  faid,  that  impoffibilitas  rei  etfa^i  were 
sJl  one. 

» 

Powell  faid,  that  though  the  contrail  -was  a  foolifli  one, 
^et  it  would  hold  in  law,  and  that  the  defeiidant  ought  tp 
pay  fomething  for  his  folly. 

Upon  this  occafion  the  cafe  in  I  Lev.  ill.  t  Keh.  569^ 

James  vj  Morgan,  was  remembered,  which  was  an  agree** 

&»nt  to  pay  for  a  borfe  a  barley  corn  a- nail,  for  every  nail 

£  e  a  in 
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TioanBoiibw  in  the  Tjorfe's  fhocs,  and  doable  every  nail,  which  came  to 

^     ^  ^^       500  quarters  of  barley ;    and  at  a  trial  before  Hide  chief 

(#)  Vide^i^Vei.  juftice  the  jury  gave  the  plaintiff  the  (a)  value  of  the  horfe 

€69.   1  Wilf.     in  damages,  and  he  bad  his  judgment  i  which  cafe  was  ad^ 

^^*  mitted  of  all  hands  to  be  good  law,  and  did,  as 'the  counfel 

forthepIaintifFurged,  rule  this^     But  Mr.  Salieldf^dy  that 

difFei'ed  from  this,  becaufe  that  was  poffible  to  be  performed, 

though  it  was  an  ill  bargain,  but  this  impoffible. 

The  Counfel  for  the  defendant  perceiving  the  bpinion  of 
the  court  to  be  againft  his  client,  ofFered  the  plaintiff  his 
half  crown  and  his  coft,  which  was  accepted  of,  and  fo  no 
judgment  was  given  in  the  cafe. 

Kin  (man  verf.  Crookc. 

IN  SL  trial  at  bar  May  14,  1 705.  pf  an  iflue  dircAed  out 
of  chancery,  to  try  if  a  Icafe  was  made  in  puriuance  of 
a  power  which  was  to  make  I^fes  for  the  beft  rent  that  could 
be  got :  a  witnefe  named  Rujhley  was  examined  in  chancery 
concerning  the  value  of  the  land,  having  been  colledor  of 
the  rents  \  and  at  the  time  of  his  examination  in  chancery 
he  referred  to  and  confulted  his  rentat.  But  now  at  this 
trial  he  was  become  blind,  and  therefore  his  examination  in 
thancery  and  depofitions  there  were  admitted  to  be  read  ; 
becaufe  if  he  had  been  fo  ill  as  that  be  could  not  have  come 
to  fhe  trial,  they  had  been  good  evidence,  and  now  he  is 
difabled  to  confult  the  rental  by  the  2&  of  God^  and  there- 
fore the  fame  reafon  holds.  He  alio  gave  evidence  of  what 
he  remembered  befides. 

Secondly,  6000/.  was  devifed  to  A.  and  &  in  tnift  \» 
purchafe  lands  to  be  fettled  on  FrancU  Gofion  for  life,  with 
remainder  to  his  fons  in  tail  in  contingency,  remainder  to 
William  Gofton  for  life,  with  contingent  remainder  to  his 
fons  in  tail,  remainder  to  Harold  Kinfman  in  fee,  wrth 
power  to  make  leafes,  utfupra^  &ff.  Francis  Gofton  made  a 
•  leafe  to  Crooke^  rendrine  170/.  per  annum  rent,  and  died  i 
and  the  queftion  was,  whet^ier  the  value  was  170/.  per  an- 
num at  the  time  of  the  purchafe  or  not.  My  lord  Gorges  and 
Mr.  Latin  the  truftees,  were  produced  as  witnefles  to  prove 
it.  And  it  was  objefted,  that  they  were  not  withefles,  be- 
caufe Kinfman  the  remainder-man  not  joining  in  the  pur- 
chafe, and  who  now  contefted  the  leafe,  if  the  lartdswere 
not  of  that  value,  it  would-  be  a  breach  of  tnift  in  the 
truftees,  and  they  would  be  liable  in  chancery  to  make  h* 
tisiai^on  to  the  cejiuy  que  trujiy  and  therefore  they  were  to 
give  evidence  to  excufe  themfelves.     Sed  non  allocatur  fir 

(4)  Vide  f  p.     curiam^  and  they  were  fworn  and  gave  evidence*,  {a) 

Wittiams     iSr. 
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Pleadings  pod  toL  3.  p.  37. 

IWiftment.     That  the  defendant  and  three  ofhcrs,  ex^  An  illegal  000^ 
ifientis  perfonae  malorum  nominum,  ^c.  it  compaJfanUs  A-  ^^/^"'Jho*  *^^ 
vifantis  it  intirft  confpirantis  how  to  cheat  the  queen's  fub-  thing  is  done' 
je^ji  of  their  money,  ^c.  18  of  Deambir^  the  fecond  year  in  purfuanceoC 
©f  the  queen,  falfo  illidti  mquitir  it  ajluti  machinantts  in- 1^*   ^  ^g 
itndtntts  it  inUr  fi  cenfpirantis  qumdam  P.  P.  nonfolumde  ^^  1*74. 
prcuniis  fuis  dicipen  it  defraudan^  Virum  ittam  ipfum  P.  P.  Holt  i$i.D.  ac. 
ifc  bono  nondm  fama  jiatu  it  cndintiajuis  diprivan^  /T  iundem  «nte  3  9, 
P.  /»  maxitnum  fcandalum^  contimptumy  it  jnfamiam^  apudom-  \  ^^  ^ 
^j  ligtoi  it  fubditos  of  the  queen  induan^  the  faid  day  apud  a  confpincy  to 
l5ffip»,  vix,  fuch  a  parillh  and  vmri^faljoy  illiciti^  dcaptive^  charge  a  man   ^ 
miHtiofey  it  ix  iniqui  lucri  caufa  intir  fi  con/pi ravirunt,  ma-  ritljaf ^«cc  £* 
ibinaviruntt    confultavirunt^    it  agraavirunt^  frlfoy  injvjti'i  inclinable.  S.  C. 
niquiter^  it  diabolia  ad  omrandum  it  actufandum  praidiffum  6  Mod.  185. 
P.  effe  patnm  infantisy  undi  praediSia  E.  E.  one  of  the  de-  ^'^^^ 
fendants  turu  gravida  fuit :  it  illiadtunc  it  ibidim  praitrndi^  Vide  ante  379, 
banty  it  conjpirationi^  intir  fi  fie  ut  prmfertur  praihabita^  An  indiftment 
adtun(  it  ibidtm  vi  it  armisy  K^c.  falfo  it  malittQfi  affirmabant^  ^^  "^T^  ^* 
itjiuilibit  iorum  adtunc  it  ibidim  affirmabat  falfo  it  malitiof^  with^beingthr 
quod  idimP  June  nupir  praiantia  habuifptcamalim  cognitiomm  father  of  a  chad 
eoporis  ipfius pratfatai  Eli%.  E.  it  ipfam  praijatam  E.  £.  car-  ^j^a^^S 
nalitir  cognoviffity  it  qudd  ipfi  praifatus  P.fuitpaurprai-  ^*<hew\l^ttW 
tenfitnfantisy  di  quo  pradiSia  E.  E.  tun/ gravida  fuity  ut  ipfa  child  was  likely 
ayiruit  it  praitindibat  :  ac  quod  pro  ultiriori  ixicutiomprac^  tobecharjjcable 
mlfforum  iidcm  the  defendant  Bi/i  md  the  others  adtunc  it  ^l^l^^^ 
ibidim  intir  fi  agraavirunt  it  concluftn^  quod  ipfe  praidi^us  party  to  lie 


B.adpraifatum  P.  acadinty  it  iundim  P.  accufanty  ^«^^  charged  was  n^t 

:j.r..t.  y.,       T»    .  /  .       I    ,    ./»  .      -^       f'   '         thefeiher.  S   €• 

6  Mo^.  I 

Cfgnovi/fity  it  quod  ipfi  praifatus  P/fuitpatirdi^lipraetenfi^o\t^$^, 


ipfepraidtdus  P.  tunc  nupir  praianti^  habuifjet  carnalim  cog-  \  J^q^^^Vt. 
nitiomm  corporis  praifatai  k^  E,  it  ipfam  E.  E.  tamalitcr  t%^,  talk.  1*74. 


tnfanttsy  di  quo  praAiridcbant  ipfam  pratdidlam  E.  graviiUm  ^|l5^°t"^e"inp. 
ifju    Et  juratores  praidi£ii  fupsr  facramcntum  fuum  praedic-  tended  to  be  the 

wife  of  fuch 
party>if  flieit 
4eibibed  by  the  addition  of  iingle  woman,  tho*  (he  has  fevei  al  fimames  given  her  under  allas*<i 

AaadjttdicafioQ  of  twojviiticcs  that  fuch  party  was  the  $tthef  would  be  a  bar  to  the  vkUftment. 

tunt 
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'     Ksoiif  A      turn  ulterius  dicunty  quod praedi5}u$  Beji  in  exicutkne  praemif- 
-J  '^  firunUi  acfecundum  praediSla  confpirationem^  confultattonem^  ei 

^*  *  ^'  agreeamentum  inter  ipjhs  Befl  et  alios  d/fendenUs^  ut  praefertuYy 
praehabita^  poflea  fcilicet^  the  faid  day  and  year  and  place, 
ac  in  diverfts  aliis  iccis  infra^  i^c»  vi  et  armis^  l^cfalfoy  ne-  . 
quiter^  malitiofe^  diaLo/ice,  et  ex  itiigui  lucri  caufiiy  in  auditu 
quamplurimorum  Hgtiorum  et  fubditorum  of  the  qxjccn  Jidedigno- 
rum  oner  a  bat  et  accufabat  praedidfum  P.  quod  ipfe  praefatus 
P.  tunc  nuper pracantca  habuljjet  carnalem  cognitiouem  corporis 
praefatae  E,  et  ipfam  E*  carnaliter  cognovijjet^  et  quod  ipfe 
praefatus  P.fiiit  pater  diSii  praetenfiinfantisy  de  quo  qffirma^ 
.  bant  praedi£ium  E.  tunc  gravidam  effe :  ad  grave  damnum^ 
fcandalum^  et  defamationem  traefati  P.  in  pejjimum  et  pernio 
ti^fum  exemplum  omnium  ahorum  in  conftmili  cafu  delinquenti" 
Ifni,  et  contra  pacem  diSiae  dominae  reginae  nunc  cot^nam  et  dig- 
nitatemfuas.     The  defendiints  demurred, 

Mr.  ferjeant   ff^eld    for  the  defendant  took  exception; 

firft,  that  it  did  not  appear*    that  any  thing  cape  of  this 

qonfpiracvj     ^nd    bare*  confpiring  ^tq  do  an  ill  thing   by 

another  is  not  criminal,  unlefs  the  thing  be  done  j    for  it 

is  the  damage  the  party  receives  by  the   confpiracy,   that 

|nakes  it  criminal:  fecondly,   that  it  did  not  appear,  that 

^he  faft  the  defendants  confpired  to  charge  the  profecutor 

with  was  falfe,    and  a  confpirjicy  to  charge  a  man  with  a 

j^  that  IS  true,  js  not  pqnilhal)lei  and  dierefore  the  in- 

diftment  ought  to  have  faid,  the  profecutor  was^  not  the 

father  of  the  child  ;  and  for  the  adverbs  of  falfely,  unjuftly, 

wjpkedly,    and   devilifiily,   which  were  infer^ca  in  the  in- 

didtment,  thofe  went  to  the  confpiracy,  and  the  defendants 

might  falfely  confpire  to  charge  the  profecutor  with  a  faft 

that  was  triie;    as  if  they  had  propiifed  him  not  to  do  it; 

and  he  refembled  this  to  tn^  cafe  of  perjury,  ^here  it  is  not 

enough  to  fay,  a  man  did  faljhy    Wf,    fwear,    but  the  in- 

diftment   muft  lay,    that  the  fail  was   falfe:    thirdly,  the 

yeoman,  upon  whofc  body  the  child  was  fuppofed  to  be  bc- 

•\  gotten,  was  laid   in  the  indiiStment  by*  feveral^furnames  j 

and  he  (aid,  may  be  flie  might  be.  the  wife  of  the  profecutor, 

and  (he  might  go  by  his  name  among  the  reft  of  her  alias'y 

and  this  \\q  faid  was  the  rather  to  be  intended,  becaufe  they 

charged  the  proP-putor   with  ^eing  pater^  which  he  could 

not  be  to  a  briftard  child:    fourthly,  the  indiSment  ought 

to  have  laid  that  the  child  was  like  to  become  chargeable  to 

the  parifli ;  for  uiilcfs  the  profecutor  by  this  accufation  were 

like'  to  be  fubjeded  to  fome  penalty^  the  indidlment  will 

not  lie  ;  the  iiidj^^mcnt  here  is   nothing,    but   that  the  de- 

fendants   confpired   to  tell  the   profecutor,' that  he  was  the 

father  of  the  child  E,  E.  was  big  with. 

The  fccond  exception  was  ft irred  twice  before  in  Hilary 
term,  and  fcemed  to  ftick  much  with  the  court  i  and  they 
ordered  precedents  to  be  fearched.  And  for  th^  queen  were 
cited  the  cafes  of  the  queen  againft  Kimberlej^  i  Lev,  b2. 

I  Sid. 
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iSiJ.dS.  an  indi<3raent  for  confpiring  to  charge  7.  5.  for      Rkoima, 

having   begot  a  baftard  of  the  ^body  of.  T.  G.  to  the  intent        ^^ 

to  extort  money  out  of  him  ',   and  held   good,  and  yet  no 

averment  that  the  ptofocutor  was  not  the  fliiher.     And  the  HoftvnACouU     ' 

King  againft  Armjlrmg^  i  Fentr,  304.  an  indidment  in  the  ^^^^  ^^^^^  though 

like   manner  for  confpiring  to  charge  one  for  the  keeping' ^,^?^*/?^"Y^r! 
r      »     .1      »      I    1  1  1     i^  ^^    1  ir^         1    .         ,.  ^ ,. p  debated,  yci this 

•of  a  bairaro  child,  and  thereby  aJio   to  bring  bim   to   dilr  exception  was 

grace.     And  in   both  thofe   Cafes  a  confpiracy  without  any  nc^'w  tj'««ff»  in 

further  ad  done  was  held  to  be  indidable.  ^'^^^  ^  ^'^^^ 

Now  this  Trinity  term  the  court  gave  judgment  for  the 
^een,  for  they  faid,  the  defendants  were  charged  at  leaft 
with  aconipifbcy  to  charge  the  profecutor  with  fornication. 
And  though  that  was  a  ^iritual  defamation,  yet  the  con- 
airing  to  dv>  it  'was  a  temporal  offence  and  indiSable^  and 
die  confpiracy  was  the  giji  of  the  indiftment.  And  the 
diief  juftice  faid,  that  confederacies  were  one  of  the  ar* 
ticles  in  the  commjflion  of  oyer.  And  they  faid,  that  £.  B. 
•could  not  be  intended  to  be  the  profecutor's  wife,  and  efpe- 
cially,  as  Powys  faid,  becaufe  in  the  indi&ment  ibe  wsis 
flamed  fpinfter. 

Upon  /oroe  of  the  arguments  in  this  cafe,  the  exception 
iothe  cafe  in  $Co.  122.  Lonfs  cafe,  of  (<?)  dans  was  cited,  W  Vide  ante 
fcr  which  the  indiSment  there  was  held  infufEcient.     And  *^' '  3*' 
H^lt  chief  juftice  faid,  that  by  hjs  confent  they  would  not 
be  fo  nice  again,  and  that  there  was  not  a  cafe  in  the  law 
like  that.     And   P^nveil  feid,  that  dans  {£)  did  tantamount  (^)Vjdeaotc 
to  it  dedit     And  Halt  and  Powell  ^^reed^  that  the  cafe  of*''*'^*^ 
perjury  differed  from  this  cafe,  beCaufe  unlefs   the  matter 
that  is  fworn  is  falfe,  it  is  not  perjury.     And  ft  was  faid, 
that  the  profecutor  had  been  adjudged  by  two  juftices  to  be 
the  reputed  father  of  the  baftard  E.  £,  was  big  with.     And  ^ 

Hob  faid,  if  the  defendants  had  pleaded  that  convicflion,  it 
would  have  been  a  good  bar  to  the  indictment.  Powell 
faid,  that  ffyPs  precedents  w^s  ^  pretty  judicious  book> 
kut  Holt  faid,  that  there  were  many  bad  precedents  in  it. 

Queen  ver/,  the  inhabitants  of  Stretford. ' 

Wot  of  Error  gnd  Kecord  jpoft  vol.  3^  p.  40. 

A  Writ  of  error  of  a  judgment  given  at  the  feffions  of  the  ^  P*^*^  cannot 
peace  for  the  county  palatine  of  Lancajler  againft  the  f^tf"/ie'^^'Jh. 
defendants  for  a  nuifance.     And  the  indiiftmcnt  was,  ^xW  way  to  be  very  * 
aha  regtayla^  isrV.  II  yanuarli  prime ^  futt  etadhuc  eji  valde  muddy  and  fo 
ktofa  et  tarn  angufta  ita  quod  the  oueen's  people  cannot  pafs  "fj^^w*^^^^ 
without  danger  of   their  lives,  feV.  and  the   inhabitants  of  paV without 
Strttford  had  time  out  of  mind  repaired  it,  and  ought  to  re-  danger ottheir 
pair  it  as  often  as  need  was.     The  indiftment  was  found  at  ^^^l*'  a^J^'  *^ 
the  fcffions  held  the  22d  of  July  the  fecond  of  theqiieen.  r^net         ' 

It  Mod. 56. 
foeu  253      A  talcs  oswm  be  grated  upon  a  tcn«  ficias. 

The 
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Rfcoi  j«4  The  defendants  pleaded  not  guilty,  an^  a  venire  fauas  was 
STRKTro»i>.  ^^'^^^^^^7  returnable  at  the  .next  quarter  fefHons,  and  upon 
the  return  of  the  t;ir«/r^ryi7fw  only  part  of  the  jury  appeared, 
and  thereupon  a  talci  de  circumjfantibus  was  awarded,  anti 
the  principal  pannel  and  tales  tried  the  caufe,  and  the  de* 
fondants  were  found  guilty  and  fined  40/.  The  plaintiffs 
\\i  error  affigned  the  gencrd  errors. 

Mr.  Raymond  for  the  plaintiffs  in  error  took  exception, 
that  it  appeared  upon  the  indiftment,  that  the  time  the 
Way  is  laid  to  be  ^o^i^  et  lutofa  is  the  lith  of  yanuaryy 
Vi'hich  is  in  winter,  and  it  is  no  offence  for  the  highways 
to  be  dirty  in  winter:  fecondly,  that  the  matter,  in  which 
the  nuifance  feeraed  to  be  affigned  by  the  ind^ibnricnt  was 
that  the  way  was  iam  angujh  ita  quod  the  quqen*$  people 
pould  no.t  pafs  ;  and  that  the  parifli  was  not  indiftable,  be- 
paufe  the  ways  were  narrow  ;  but  thpre  was  a  particular 
power  vefted  in  the  juftices  of  peace  by  aft  of  parliament, 
to  widen  them,  ^ut  the  pariih  bad  no  power  to  wideQ 
them. 

//i/f  chief  juftice  and  Powell  held  the  indiftment  naught, 

for  want  of  faving,  that  the  way  was  out  of  repair.     And 

Powell  faid,  tliat  the  faying  it  was  Utm  angufla  that  the 

people  could  not  pafs,  was  repugnant  to   it's  being  alta 

regia  via  :  for  if  It  had  been  fo  narrow,   people  could  never 

have  pnfied  there  time  out  of  mind.     And  Holt  chief  jufticc 

.   cited  Buncombe  cafe,  Cro.  Car.  366.  (a)  that  indofmg  the 

I.76.T6.  7!      ^^"^  ^^^^  adjoining   to  the  highway  would  draw  upon  the 

»  Roll  Abr/      owner  of  the  land  the  charge  of  repairing  the  highway. 

J99.  A.j>l.u 

The  chief  juftice  took  another  exception,  that  here  was 
a  mif-trtal,  for  a  tales  de  circumjiantihus  cannot  be  granted 
upon  the  venire  facias.     And  the  judgment  was  reverfei 

Darby  vcrf.  Anely, 

S.  C.  Salk.  660. 

A  writ  of  error  A  Writ  of  error  .was  brought  of  a  judgment  in  the 
Jecordm'anac.  /^  common  pleas,  and  the  writ  of  error  was,  epiia 
tion  by  b  11  will  '«  recordo^  Uc.  cujufdam  loquelae  quae  fuit  in  curia^  i^c. 
not reaiovc the  -per  hiUnrn\  and  the  record  returned  v/as,  the  dcfen- 
Xtby  writof  ^^"^  attachiqtus^fuH  per  breve,  ^c.  de  privilegio  e  curia 
pr.viiesjc.  v.de  ^^'^  emanens  ad  refpondcadum  the  plaintiff",  one  of  the 
5G.  i.c,  »^.  attoniies  of  the  court  of  common  pleas,  juxta  liberta^ 
vaH«ce?^nhis  ^"''  ^'\  '^'j'''?^'  tranfgrejfionis  fuper  cafum,  Ofc  et  unde 
kind  arc  made  ^'^^  plamtiff,  tn  propria  perfona  fua  queritur^  Wr.  And 
amjcndablc.  a  motion  was  madp  by  Mr,  Eyre  to  quaih  this  writ 
pf  error    for   the   variance,    the    writ   9f   error     being 
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rf  a  judgment  in  a  plaint   by  bill,  and  the  record  re-       !>»«»▼ 
mrned  being  a  rca^rd  of  a  juclgment  upon  a  writ  of  privi-      Aii»Lft, 
lege.    And  it  Wa^  alleged,  thai  attornies  had  two  ways  of 
proceeding  in  the  common  pleas,  either  by  wrjt  cf  privilege, 
or  by  bill  i  and  that  thofe  proceedings  were  different.     The  ^ 

cafe  of  CauiJJ  v.  Devaiy  2  Lut.  1634.  16^7.  was  cited^ 
where  an  attorney  b; ought  an  indelitatus  ajump/it  ^gsLvnA  an 
executor,  and  the  entry  wa^.^  that  the  defendant  attacbiatus 
fait  per  brev4  donunae  reginae  de  privUegio<i  ^c,  as  here  ;  and 
the  defendant  pleaded  a  bond  to  a  third  pcrfon  (landing  outy 
qupdq\e  the  defendant  nulla  habet  bona  feu  cetalla  quae  fuerunt 
histeftator's  tempore  mortis  fuae  m  manibus  fuis  admintftranday 
nee  babuit  die  exbibitionis  billae  of  the  plaintiff,  inftead  of 
brevisy  and  that  was  held  an  incurable  ^ult.  And  he  fald  * 
4c  writ  of  error  in  the  cafe  of  Thurjion  v.  Slatford^  which 
was  an  indebitatus  offurnpftt  by  writ  of  privilege,  and  was 
loifuela  quae  fu'tt in  cuna  nojira^  ^(,  per  breve  no/irum.  And 
fo  is  the  enuy  in  i  L.t.  905.  h» 
And  for  tnefc  reafpns  the  court  c^ualhed  the  writ  of  error* 

Foy  veTf.  Lifter. 

A  Prohibition  was  granted  in  this  caufe  in  Michaelmas  (^.Whether  a 
term  laft  to  a  fuit  in  the  ecclefiaftical  court  for  tithe  ^^^^^  J?JP*3r 
inilk,  upon  a  fuggeftion  of  a  modus  to  pay  from  April  to  Novwnbcrtbe 
iifwember  the  tenth  day's  milk  once  (kimmed  made    into  tenth  day**  milk 
cheefe,  in  lieu  of  all  tithe  milk,  with  intent  to  have  the  cuf-^*^^^"*^^ 
torn  tried,  and  that  the  queftion  might  be  judicially  deter-  chcefclnUlI^ 
mined.     For  the  plaintiff  in  the  prohibition  were  cited  the  all  uthe  milk, 
cafes  of  Aujlin  and  Lucas^  Cro,  Bl*   609.     Moore  909.  a  «*8<^"^«>^"«- 
vwdus  to  pay  the  tenth  cheefe  made  from  May  day  until  the  fif '  with^  feme 
firft  of  Augujij   in  recompence  of  all  tithe  milk    for   the  difference Salk. 
Mrhole  year,  is  good,  becaufe  of  the  labour  of  the  parifliion-  554* 
CT,  which  goes  to  the  making*  the  milk  into  cheefe.     And 
Lateb.  226.  a  modus  to  be  excufed  of  tithes  of  the  odd  (heaves 
pf  corn,  for  making  the  reft  into  fhocks. 

Mr.  Eyre  for  the  defendant  argued,  that  the  labour  of  the 
prriihioner  here  was  employed  about  the  lefs  valuable  part 
of  the  tithe,    and  that  would  diftinguifli  this  from  all  the 
cafes.    For  though  he  admitted  it  was  a  gooA  modus^  in  The  fugjcfticm 
confideration  that  the  parifhioner  wound  up  the  tenth  fleece  ^^^JJ^P^^u^ 
of  his  wool  at  his  iheering  for  the  parfon,  to  be  difcharged  cousin  a  fuit 
of  tithes  of  neckings,  01  the  dirty  locks,  vide  t  Roll.  Abr.  for  fmall  tithes, 
646^  pi    17,  649.  pL  5.  or  in  confideration  that  the  pa-  |fj^^j|jf^"^ 
rifliioncr  made  the  grafs  into  hay  for  the  parfon,  to  be  dif-  bepwed^with- 
charged  of  tithes  of  the  after-mowth,  vide  t  Roll,  Abr.  648.  in  6  months  ac- 
D.  yet  it  would  not  hold  vice  verfa.  cwding  to  2  &  5 

t     \  ^  Ed.  3.  c  13 

!•  «4.  S.  C.  Salk.  554.  vide  a  Inft.  66  2.  Thofe  months  are  calendar  months.  S,  C.  Sallf.  554.  R, 
jcc.  Hob.  i7-».  Litt.  Rep.  19,  and  are  to  be  computed  from  the  tefteof  the  prohibition.  S.  C. 
Wk.  554.  If  the  court  grants  a  confultation  for  want  of  fuch  proof,  it  will  not  mi^e  the  pay- 
tatt  vf  the  deobk  <^  and  damsiges  according  to  the  ibnit?  ^  part  of  the  rule, 

Now 
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Fo*  Now  this  term  Mr.  Eyre  came  and  moved  the  court  for  a 

Lute  confultatioii,  becaufe  the  plaimifF  in  the  prohibition  had  not 

proved  his  fuggeftion  within  fix  months,  according  to  the 
ftatuteof  2  ^  3  Edw.  6,  c,  13./  14.  which  fix  months  he 
fiiid  were  to  be  accounted  from  the  tejie  of  the  writ  of  pro- 
hibition, which  in  this  cafe  was  the  25tb^of  November^  and 
Qonfequently  the  time  of  proof  expired  the  2Sth  o^ May.  The 
chief  juftice  upon  the  motion  doubted  of  this  claufe  extend- 
ed ^ny  farther  than  prohibitions  to  fuits  for  predial  tithes, 
and  upon  that  the  counfel  were  direded  to  ioolc  farther  into 
it.  And  after  upon  motion  by  Mr.  Eyre  in  theabfenceof 
the  chief  juftice,  it  was  agreed  by  the  counfcl  for  the  plain- 
tiif  in  the  prohibition,  and  by  the  court,  that  the  a<Et  extend* 
ed«to  prohibitions  to  fuits  for  fmall  tithes  as  well  as  great. 
Watfon^%(),  Teh  102.  2  Keb.  134.  and  the  court  grant- 
ed a  co.nfuhation.  And  Mr.  Eyre  moved,  that  it  might  be 
part  of  the  rule,  that  they  fhould  have  their  double  cofts  and 
damages  according  to  the  ftatute.  But  the  court  faid,  that 
cojuld  not  be  made  part  of  the  rule,  but  that  they  muft  have 
them  of  confcqucnce.  Mr.  King  for  the  plaintiff  in  the  pro- 
hibition cited  the  cafe  \n  Moore  573.  that  the  time  of  fix 
months  given  by  the  2  Edw,  6.  to  prove  the  fuggeftion, 
ought  to  be  intended  fix  months  in  term-term,  and  diat  the 
vacation  Oiould  be  no  part  of  the  time,  and  that  confe- 
cjuently  the  time  in  this  cafe  was  not  e;xpired.  But  the 
.  .  court  over-ruled  him,  and  faid,  it  (a)  had  been  adjudeed 
WVMeN<,r-   contrfrywife  fince. 

JV.  jB.  For  precedents  of  entries  of  proofs  of  fuggeftion, 
fee  Co,  Jntr.  462,  463,  464. 

Precedents  of  writs,  and  entf ies  of  awards  of  conful^* 
tions  for  default  of  proving  the  fuggeftion,  fee  JtJhtofCs  iMr. 
444,  445.  Same  entry  Book  of  judgments  97.  and  Thefaurys 
Brev,  80.  But  not'e,  that  the  entry  in  Afiiim  is  ill,  in  the 
award  of  the  cofts ;  for  there  is  only  an  a^effment  of  them, 
vt%.  ideo  conjlderatum  eji  that  the  defendant  in  the  prohibition 
rficuperety  13 c.  .And  fois  Yelw.  119.     i  BrownL  98.  S.  C 

-  Scawen  verjl  Garrett. 

S.  C.  S4k.  54$.  Holt  587.  Plea,  LUl.  Entr.  3. 
Anattonieymay  ripHE  defendant  pleaded  his  privilege  of  attorney  of 
w^tOTcy.  *  ^  ^^^  common  pleas,  to  an  a£tion  brought  in  this 
court,  and  pleaded  it  without  producing  any  writ  of  pri- 
iJSrlf^oTe  vilege.  Mr,  mrd  took  exception  to  the  plea,  that  where 
record  when  he  the  defendant  laid  himfelf  to  be  attorney,  he  did  not  fay, 
pleads  that  he  is 

an  attorney.  On  a  dilatory  plea  in  refpedl  of  (bme  matter  applying  to  the  perfon  of  one  of  the 
parties,  fuch  matter  may  be  fUted  without  avenue.  R.  ace.  ante  1014..  D.  ace,  ante  853.  Tis 
never  ncccilaiy  to  allege  where  tlje  court  of  common  pleas  fits. 

frsvt 
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frout^aM  perncorJumi  and  yet  attorney  or  not,  muft  be     Scawik      ^ 
tried  by  the  record.  Ga^.tt, 

« 
Mn  ferjeant  Broderick  faid,  that  the  precedents  were  all 
otherwife,  and  that  they  need  not  aver  it  by  the  record;  t\e- 
caiife  the  matter  of  record  was  not  the  only  matter  in  iffue, 
but  alfo  the  idfntity  of  the  perfon. 

The  court  inclined  againft  the  exception,  but  gave  day 
over  to  fearch  precedents.     AnJ  now  Mr.  ierjeant  Br$derick  \ 

faid  h^  could  not  find  any  ancient  pi  ecv'c'ents ;  but  there  were  Brevis  ju<L  169, 
feme  in  fome  later  books,  and  tiv^y  were  all  without. '   As  *'*•  . 
1  Brown,  Intr.  2  Thm^,  Intr.  4  Clift^s  570.     And  he  faid, 
that  the  plaintifF  by  his  demurrer  had  confcifed,  diat  the  de- 
fendant was  an  attorney. 

//i/f  chief  juftice  faid,  that  a  (<?)  demurrer  confeffed  no- WR-*cc«nte 
Aing  but  what  was  well  pleaded.  They  all  agreed,  that  ^o55-l»ft»H3- 
attorney  or  npt,  was  triable-  by  the  repord. 

The  chief  jttft ice  faid,  there  were  two  ways  of  pleading 
fhis  matter,  fo  as  it  could  not  be  denied,  viz,  with  a  profert 
of  a  writ  of  privilege,  or  of  an  exemplification  of  the  record 
of  his  admiifion  of  attorney.  Or  clfe  it  may  be  pleaded  as 
it  is  here.  And  as  to  the  averment  hj  the  record,  it  is 
liever  pleaded  as  a  matter  of  record,  which  is  always  pleaded 
with  time,  v'viu  of  fuchji  term,  &r.  but  never  any  plea  was 
feen,  that  the  defendant  was  of  fuch  a  term  admitted  an 
attorney,  6rr.  He  faid,  that  in  an  avowry  for  a  fine  in  a 
court-leet,  you  never  fay,  prtmtpaUi  per  recordum*  He  faid,  Avowiy  ibr  ^ 
that  the  plaintifF  in  this  cafe  niight  haye  pleaded  nultifln-  kStdic*  to^* 
f^rd.    The  cxccption^was  over-ruled^  proiKp!it« per ' 

rccordum. 

Mr.  ^ard  took,  another  exception,  that  there  was  no 
place  laid,  where  the  defendant  was  attorney^  nor  where 
the  common  pleas  was.  And  though  by  the  flatute  the 
common  pleas  is  to  be  held  in  afiquo  cerio  lo€Oy  yet  that  need 
pot  be  Wefiminjier^  but^may  be  Hertfirdy  i^c. 

The  chief  juftice  faid,  it  was  not  neceflary  to  lay  a  venuo 
where  the   defendant  was  attorney,  becaufe  that   being  a 
matter  concerning  the  perfon  of  the  defendant,  fhould  be 
tried  where  the  writ  was  brought.     And  therefore  where 
alien  me  is  pleaded  in  abatement,  the  {b)  plaintifF  may  reply  (^)  ^  »ce.  yoft 
generally,  that  he  was  born  in  England^  without  laying  a  ^*^^" 
place,  becaufe  it  fhall    be  tried  where  the  writ  is  brought. 
DUt  If  alien  nee  be  pleaded  in  bar,  there  {c)  the  plaintifF  muft  M  D.  ace.  poft 
reply,  that  the  plaintifF  was  born  in  England^  viz.  at  fuch  a  ""^3-  ^^^  poft 
plicc^  •  '  1504.  Str,  9. 

Powell 
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ScAwsN  Powell  agreed.     And  he  put  the  cafe,  where  in  trefpafs 


<^ftiisT'r* 


the  defendant  juftlfies,  becaufe  the  plaintiff  is  his  viUtin  re^ 
gardant  to  fuch  a  manor,  ^f.  the  plaintiff  replies,  that  he 
is  {ft^ :  he  need  not  allege  a  place,  becaufe  it  il^ll  be  tried 
where  the  writ  is  brought,.  And  as  to  the  matter  of  laying 
a  place  for  the  common  pleas,  the  chief  juftice  faid,  it  was 
not  neceffary,  for  they  cdild  write  to  the  ohicf  juftice  of 
that  court  by  that  name,  where-ever  the  court  was.  And 
he  could  not  iniagipe  the  reafon,  why  it  had  been  hdd  ne- 
ceffary to  (hew  it  in  pleading  a  record,  unlefs  it  were,  that 
that  was  part  of  the  description  of  the  record. 

Powitl  gave  the  fame  anfwer  to  {his  obje^ion,  af  to  the 
fecond. 

The  bill  was  abated,  niji^  ^c. 

Regina  verf,  Sainthill. 

Writ  of  Error  and  Record  poft  Vol.  3.  p.  4S. 

An  indiament       A     Writ  of  error  of  a  judgment  given  at  the  feffions  of 

atiStt^ou^h"^  ^^^  peace,  before  thejiiftices  of  the  peace,  upon  an 

to /hew  what  the  inde£lment  for  hot  repairing  a  bridge.     The  indiflment  fets 

right  of  paiJage   forth,  quod  the  defendant  vi  et  armis  apud  B.  cfc.  occidental 

lis.*  1  «:o   ^  ^  Icmpa rtem  cujufdam  communis  pontispedalis  communiter  vocati  £. 

fcituati  fuper  rivum  de  Calme  in  quadam  communi  femita  pedali 

ibidem  ducentz  a  B.  ufque  //.  ac  continentemin  fe  dimidiumejuf^ 

dem  pontis  turn  ruinojam  confraSlam  et  in  decafu  efje  pirmifit  oh 

defectum  reparaiionti  et  emendationis  ejufdem  partis^  ita  quid 

ratione  inde  ligeifubditi  diSfae  dominae  reginae  in  per  et  fuper 

Pontem  praedicium  ire^  tranfire^  feu  lahorare^  preut  debent  et 

folebant^  fine  magno  periculo  non  poffitrj^  ad  grave  damnum  et 

commune  nocumentum  eorundemfubditorum  et  ligeorum^  ac£ontra 

pacem^  -i^c,  et  juratores praediili .ulterius  praefentant^  quodthe 

InfuchanjiK     dekniznt  ratione  tenuraey  fifr.  reparare  debet  etfolebat.  This 

fiiffidttld  "cer.  ^^^^  ^^^  ^P^^^^  ^°  ^^*^^  '"  MichaelMas  term  laft.  And 
tainToftate^by  Mr.  Eyre  took  two  exceptions :  Fi^,  that  it  did  not  appear 
wayoftreach  to  be  a  bridge  in  a  com.-non  highway,  as  it  ought,  but  was 
that  •*  the  Weft-  only  in  communi  femita.  For  the  ftatute  of  22  Hen.  8-  e.  5. 
Wdwconuin-  which  gives  the  jurifdiSion  to  the  juftices  of  p^ce  in  dieir 
inghalfofit"  fei&ons  in  cafcs  of  niiifances  of  bridges,  is  confined  by  the 
WM  out  of  re-  words  to  bridges  in  the  highways:  and  fo  my  lord  Gi^ 
t59.  vide  Burn/ ^°'^^  in  his  expofition  upon  the  ftatute,  2  In^.  707.  and 
Highways.  XVI.  therefore  he  fays  the  indidlments  upon  the  ftatute  are, 
7-  quod  pons  publicus  et  communis  fitus  in  alta  regia  via  fuper 

The  wonls  fiumen  feu  curfum  aquae^  &c.  And  agreeable  to  this  are 
« communis  fc-  the  precedents  in  fVej^  119,  156,  157.  Secondly,  that 
mita"  riiall  be  the  indiSment  in  affigning  the  defeft  of  reparations  was 
m"ts^  a  pu'hib  ^°^  general,  being  only  occidentalem  partem ;  whereas  it 
vray.  $.  c.  but  ought  to  have  been  that  fo  many  feet  in  length>  and  ib 

nojudi^mvnt.   6 

Mod.  e55.&alk.  359,    Holt  229^ 

many 
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many  ifi  breadth  were  ruiriof.  bfc.  And  for  that  he  cited  1  R»oina 
RM.  81.  ».  16,  17.  an  indictment  for  flopping  ^w<7B^^«/)tfr-  5^,„^„,^jt. 
/m  r<^/ff^  ti/tff  tf^K^  K.  naught,  for  want  of  faying  what  part, 
as  fo  many  feet  in  length,  and  fo  many  in  breadtn,  &C4  So 
an  indidment  for  ftopping  qitandam  partem  regiae  viae  conti" 
mntem  per  aeftimationtm  fo  many  fe€t  in  length,  and  fo 
many  in  breadth,  naught  for  the  uncertainty  of  per  aeft'vnati^ 
onem.  To  the  iirft  Air.  King  made  anfwer,  Firft,  that  this 
muft  be  taken  to  be  a  bridge  in  a  common  highway,  becaufe 
it  is  (aid  to  be  communis  pons^  and  that  by  reason  of  its  bein|; 
out  of  repair  Ugeifubditi  di^ae  dominae  reginae  eould  not  paS 
pT9ut  debent  eifolebant.  Secondly,  that  there  was  a  communis 
Jlrata^  which  was  not  the  queen's  highway,  as  C  L.  56,  a» 
and  that  no  adion  lies  for  a  nuifance  in  fuch  a  way;  but 
only  an  indictment :  and  that  the  way  in  queftion  muft  be 
taken  *o  be  fuch.  And  that  the  juftices  had  an  original 
power  of  inquiring  into  nuifances  by  their  firft  creation  by 
the  ftatute  of  Ed.  3.  before  the  ftatute  of  22  H.  8.  that  in 
Wijfs  Precedents  i^b.  feSf.  346.  there  was  an  indt<ftment 
that  was  only,  that  communis  pons  apud^  iic*  adeo  cvnfraSlus^ 
\ic.  ^ 

As  to  the  fecond  exception,  the  court  over-ruled  it  upon 
the  iirft  argumnt,  and /held,  that  it  being  faid,  continentemin 
fe  dimidimn  ejufdem  pontisj  that  made  the  occidentalem  partem 
certain  enough  ;  for  it  is  half  the  bridge,  be  that  half  more 
orlefs.  As  to  the  firft  the  court  then  feemed*  to  think  it  a 
good  exception,  and  that  it  ought  to  have  been  infemita  com^ 
muni  pro  omnibus  Hgeis  dominae  reginae  :  and  if  that  had  been 
fo,  they  agreed  it  would  have  been  well,  for  that  the  bridge 
need  not  be  laid  to  be  in  alta  regia  via.  But  as  to  Mr.  King^s 
firft  anfwer  they  )ield,  that  would  not  help  it,  for  thofe 
words  were  by  way  of  inference  only,  which  would  do  no 
good  without  premifles. 

The  laft  day  of  Eajfer  term  laft,  the  cafq  was  mentioned 
hy  the  court,  and  they  held  the  indictment  naught,  becaule  it 
was  pons  pedalis,  which  fignifies  a  bridge  of  a  foot  long,  in- 
ftead  of  pede/fris.  And  fo  it  does  not  appear  what  fort  of 
bridge  it  is,  whether  a  bridge  for  carts  and  carriages,  or  for 
horfes,  or  for  footmen  only,  which*is  neceffary  to  be  fhewn. 
And  the  cafe  in  Styles  io8.  the  King  againft  Sir  Henry  Spiller 
was  mentioned,  where  it  was  allowed  to  be  a  good  exceptiorr 
to  an- indi£tment  for  not  repairing  a  bridge,,  becaufe  it  did  not 
flicw,  whether  the  bridge  were  a  cart  bridge,  or  a  horfe  bridge. 
Of  a  foot  bridge,  or  what  other  paflage  was  over  it.  As  for 
the  exception  to  comniunis  femita^  they  held  it  was  well 
enough.  And  they  remembered  the  cafe  of  the  King  Vm 
Thrower  in  my  Lord  Hale's  time  {x  Fentr.  208^  3  Keb.  38.) 
where  an  indictment  was  for  flopping  communem  viampedef- 

trim 
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fecognizance  of 
bail  on  oyei, 
thepU  nriif 
ought  to  (hew  in 
what  term  It  was 
taken* 


But  the  omiflioli 
will  not  entitle 
the  defendant  to 
infiil  that  there 
is  a  variance 
between  the  rc^ 
cognizance  in 
the  declaration^ 
and  that  which 
is  fet  out  Upon 
Che  oyen 


An  irregular 
capias  ad  fatts* 
Sciendum  is  fuf- 
ficitnt  16  war- 
rant F^roceedinj^ 
arainftbail. 
R.  ace.  ante 
1096. 
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irem  ad  iccUJiam  de  Whlihy  \  and  the  indidment  was  hekl  \m 
be  good;  for  it  ihould  be  taken  to  be  a  common  foot  way, 
and  that  the  church  was  only  the  terminus  ad  quern,  Ani 
Styles  10%,  S.  C.  exceptioB- taken  thai  it  does  not  fhew  the 
bridge  is  in  the  highway,  and  over*ruled ;  becaufe  it  fays  it 
is  a  common  bridge^  which  is  enough,  and  it  is  needlefs  to- 
iky,  it  19  in  the  highway.  '  {ff^efi,  3.  346.  accj)  But  the 
court  did  not  at  that  time  reverfe  the  judggient. 

But  afterwards  the  laft^ay  of  this  term  the  judgment 
was  reverfed  f6r  the  exception  of  pedalts^  as  Mr.  PengeUy 
informed' me«^ 

Ball  verf.  manucaptors  of  Ruffcl. 

$.  C.  Sajk.  602. 

A  Scire  facias  againft  b^l.  The  writ  fet  out  a  recovery 
ajfainft  Rujfel^  cutfique  etiam  E.  T.  de  ifc.  etj.  F,  de 
6f  c.  alias  fcilicet  termino  fanSii  Hilar ii  ultimo  praeterito  in 
eadem  curia  nojlra  coram  nobis  apud  Weftmonajlerium  perfena- 
liter  venere  et  dovenere  plegiiy  i^c*  that  if  judgment  mould  be 
againft  the  defendant,  that  the  money  recovered  fhould  be 
levied  of  their  lands  and  chatties,  Jt  contingat  that  the  de- 
fendant fhould  not  pay  it,  nee  fe  pnfonae  marefcaltiae  neftrae 
ea  occajione  reddere^  praedidlus  tamen  the  4^endant  deUtumy 
iffc,  nondumfolvit  nee  feprifonae  marefcalli  marefcalciae  noftrae 
hucufque  reddidit  prout^  isc.  the  defendants  pray  oyer  of  the 
recognizahce,  and  it  is  entered  in  haec  verba.  Robertas  Bail 
executor  tejiamenti  et  ultimae  voluntatis  Caroli  Ball  defunBi 
queritur^  &r.  in  an  a<flion  of  debt  for  80/.  on  a  bona,  and 
the  deferidant  by  his  attorney  venit  et  defendit  vjm  et  injuriam 
quandoj  ^d  etfuper  hoc  coram  domina  regina  apud  JVefimo^ 
najierium  venit  E.  T,  JIf,  (sf r.  et  y*  F*  de-,  &C0  in  propriis 
perfonis  et  d^venerunt  plegii^  (5c.  for  the  defendant  qnod^ 
contingat^  i^c:  debitum  et  damna  to  the  plaintiff  minimefilveri 
autfeipfum  prifonae  marefcalli  marefcalciae  dominae  reginae  co* 
ram  ipja  regina  ea  occajime  non  reddere^  ^c.  quo  le^Oy  ^c,  the 
defendants  plead  that  no  capias  was  fued  out  and  retitrned 
againft  the  principal/  The  plaintiff  replied  and  iet  not  a 
capias4  And  the  defendants  demurred*  Several  exeeptions 
were  infifted  onby  Mr.  i*^«^f//v. 

Firft,  That  the  pWntiff  m  his  oyer  6ught  to  have 
fet  out  what  term  the  recognizance  m^s  off  that  it  might 
appear  to  be  the  fame  with  that  upon  which  the  fcire  facias 
is  groufided}  but  as.  this  is  fet  out  without  any  term,  it 
does  not  appear  to  be  the  fsTme.  But  to  this  the  chief  juflice 
faid,  that  this  was  an  imperfed  ^er^  not  being  the  whole  re- 
cord, but  then  the  defendant  fhould  have  infiited  upon  want 
of  oyery  and  not  have  gone  on.r    But  it  is  no  variance. 

in  a  recognizance  of  bail  in  the  king*s  bench,  (haft 

R-accanuSoif 


The  words  "  the  prifoo  of  our  MarfhaUca,' 
he  taken  to  mean  the  king's  bench  pi-ifon. 
And  fo  they  (hall  in  the  breach  in  an  a£tk)n  upon  fuch  rtcegnittnce. 
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for  what  isfet  out  agrees  well  enough  with  the  recognizaiacc        ^^Lt 
upon  which  the  fcire  facias  is  grounded.  xn^ucapton  of 

->  Rutiit. 

Secondly,  That  it.  appeared  by  the  capias  fet  out  in  the 
replication,  that  there  were  but  five  days  between  the  tejie 
and  return  of  it ;  tvhereas  every  c^^w  fued  out  ag^ainft  the 
principal  in  order  to  charge  the  bail,  ought  to  have  eight 
days  between  the  tejh  and  return,  and  (a)  ought  to  Ire  four  («)  ago.  Siflc 
days  in  the  fheriflPs  office.  Which  the  court  agreed,  but  faid  599- 
that  it  was  only  7f\  irregularity  in  proceeding,  and  therefore 
die  defendants  {hould  have  moved  the  court  to  have  them  f<^t 
aiide  for  the  irregularity.  But  in  point  of  law  the  chief  juf- 
tice  faid,  procefs  in  the  cour^  may  be  made  returnable  dedie 
in  dieMy  efpecially  procefs  which  goes  into  Middlefex. 

Thirdly,  and  which  was  the  principal  objection,  that  the . 
plaintiff  iiad  not  affigned  a  fufficient  breach,  by  reafon  of 
the  variance  in  the  ftile  of  the  prifon  between  ^t  fcire  fas- 
cial and  the  recognizance.  For  the  breach  wai^  too  large, 
the  word  marefcaUiae  being  ufed  for  more  prifons  t^an  the 
prifon  of  the  king's  bench.  The  prifon  of  the  palace  court 
is  called  marefchalcia  hofpitii  domini  regis^  and  the  keeper  of  it 
is  called  marifchallus  marefchalciae  hofpitii  domini  regis.y^O  Co. 
68.  b,  Thef.  Brev.  233.  And  marefchallus  indeed  fignifies 
no  more  than  a  keeper,  and  fo  is  Spiiman  verbo  marejchallus. 
And  there  the  citation  out  of  the  red  book  of  the  exchequer 
makes  mention  of  the  marfhal  of  the  exchequer.  And  there 
being  To  many  marflials  and  marfhalfeas,  prifona  marcfchalli 
marefchalciae  dominae  reginae  may  as  well  be  taken  for  the 
marmal  of  the  marihalfea  ,of  the  houfehold's  prifpn,  as  the 
prifon  of  the  queen*s  bench.  For  that  is  never  ftiled  maVef 
cakia  domime  reginae^  Qf  prifona  marefcalciae  marefcalli  domi-  " 
nae  reginae^  but  always  prifona  marefcalciae  marefcalli  dominae 
reginae  coram  ipfa  regina^  as  it  is  here  in  the  recognizance  ; 
or  t\k  marefehal  del  bank  fe  roy^  is  it  is  in  F,  N.  B.  251. 
7.  and  5  Edw.  3.  c.  8.  And  if  fo,  then  the  breach  is  too 
large.  The  exception  ftuck  with  the  court  fome  time.  , 
And  Mr.  Raymond  fpoke  to  it  for  the  defendants.  And  the 
laftday  of  the  term  the  court  gave  judgment  for  the  plaintiff 
tiff,  becaufe  it  being  a  bail  here,  prtfona  marefcalli  maref- 
caUiae noftrae  muft  be  inten  led  the  prifon  of  the  marihal  of 
this  court,  for  the  court  cannot  take  any  other  bails. 

P«w^//juftice  faid,  when  this  cafe  was  friri?ed  before,  that  Spelm.  ubi  fu- 
all  thefe  marfhalfeas  were  derived  from  the  earl  marfhal,  and  pra.  D.  ace 
that  he  had  granted .  the  inheritaace  of  the  office  of  marflial  ^^^  ^^S- 
of  this  court  out  of  him. 

Holt 
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Baxl  tioU  faid,  that  the  marfhal  of  the  houfhold  is  never  ftitei 

ftitouGj^tors  •£  fnanfchallus  marefchaUhae  nojirae^ 

Warner  verj.  Sir  Edward  Irby. 

Ati^ftndant       TN  two  aftions  againft  the  defendant  %y  the  name  of  Sir 

S^rifioJi'^ad.  -"^  E^'^^^  Irhy  baronet,  the  defendant  pleads  in  one  thus : 

di6on after  \m*  ^^ praedUius  Edwardus  Irby  arrmger^  i» propria  perfinafud 

has  admitted      venit  et  dicity  that  he  is  not  a  baronet :  and  in  the  other  be 

^^n^mcmiOT!  P'^^**  *^  ^^®  matter,  only  with  this  difFerence,  that  he 

edinSi^dccl^  ^d  only  proedi^us  Edwardus  venit,  &c.    The  plaintiff  de- 

tion.  K.  ace.     murrcd.     Mr.  Southoufe  took  exception  to  the  pleas,  that  it 

ante  1015.         ^^s  iaid  praedi^us  Edwardus^  which  was  admitting  bimfclf 

to  be  right  named,  and  after  that  he  is  eftopped  to  pkad  any 

mifnojmer.     But  he  ought  to  have  pleaded,  that  Edwardus 

"  /       Irby  armsgeTy  qui  per  n&men  Edtuardi  Irbj  baronetii  is  fucd, 

venii  in  propria  perfonafua,  hfc.  ei  dicit,  tsc.     Serjeant  5r^ 

fi  bttJ    •        derick  for  the  defendant  infifted,  that  there  was  a  difference, 

hu  pira  with  the  where  mifkofmtr  of  the  furname  or  addition  is  pleaded  in 

words, »  and  the  abatem/ent,  and  where  mfnofmer  of  the  CAriJiian  name :  there 

S*-^if  "f  If    y®"*"^/  by  pi'oidiSius  the  Cbrijiian.  nAtncy  where  it  is  the 

tobedjcpTrfon  'nifnofnur  of  the    furname  is  pleaded,   or  praedi&us    the 

mentioned  in  the  Qjryiian  and  furHame  where  it  is  only  the  m/n^ercfihe 

declaration.        addition :    but  otherMnfe  it  mifnofmer  of  the  CBn/iian  name 

be  pleaded.     And  he  cited  i  Eauj.  4.  3    and  faid,  that  all 

the  books  were  fo«     Holt  feemed  to  doUbt  die  diflference, 

but  faid,  that  if  it  were  fo,  yet  the  plea  was  naught,  for 

A  pica  In  abate-  want  of  fhewing  what  he  is.     For  every  one  that  will  abate 

mem  muft  fhew  the  plaintiff's  writ,  riiuft  give  him  a  better.     And  tfaerefine 

fl^Whwc r"^d^  ^^  is  not  enough' for  the  defendant  to  fay,  he  is  not  a  btro- 

K.kcc.  TurtOTi  ^^^y  without  mewing  what  he  is.     And  tefides  he  faid,  one 

V.  Woriley.        of  the  pleas  was  not  within  his  own  rule,  for  he  ought  ac- 

*•  ^'  W.  cording  to  that  to  have  faid  only,  praedi^us  Edwardus^  or 

1541.'  ^'  ^  '  praediSlus  Edwardus  Irby^  2XiA  not  pr&edi^us  Edwardus  Irbf 

Adm.  Ann.»86  armiger.     But  the  fureft  way  of  pleading  it  would  have  been, 

BI.11.  ace.        to  have  faid,  venit  Edwardus  trhy^  armtgcry  who  is  fued  per 

Vi^cMftTilo?!  ^^^^  Edwardi  Irby  baroneiti^  et  dieity  that  he  is  an  cfquire^ 

Thcreforeaplea'  and  not  a  baronet. 

of  mifpriiion  of  .  ^ 

addition  troid  (hew  what  the  defendant*^  right  adctition  it.  R.  aec.  poft.  1541 .  Addins  apati- 
cular  one  after  his  name  iu  the  beginning  of  the  plea  h  poC  fufiicknt  to  what  it  ii  i  it  Ottg^ 
to  be  fubibntially  dated  in  the  body  6f  Hit  plea^  * 

The  court  gave  judgment^  that  the  defendant  refp^tai 
ujteriusy  nifty  Wtf* 
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Regina  verf.  Franklyn. 

THE  defendant  ^^'as  indifted  for  ufing  the  trade  bf  A 
femjjftrefs,  not  having  ferved  afi  apprenticefliip  to  it, 
^r-  And  the  indidhnent  was,  iibi  reiitra  the  defendant  never 
was  eAicated  in  the  foid  art  or  myftery  itmquam  appreniicui 
for  apprentkiiis.  And  becailfe  the  word  apprenticUs  was  non- 
fenfcj  the  in<li<Stment  was  quaflied.  And  judge  Powell  took 
another  exception,  that  the  defendant  was  called  labourer^  ' 
which  he  faid  was  n(5t  a  good  addition  for  a  woman;  Pafch. 
I  Annae  B,  R,  Regina  verf,  Afaddoxy  fuch  an  indiiStment  wafi 
quaihed  for  the  fame  exception.  .  And  tfdli  faid^  that  the 
word  apprentice  was  the  very  material  word  of  the  /latute  i 
and  diat  an  indiftment  for  exercifing  a  trader  in  which  the 
defendant  had  not  been  educated  for  fevcfn  ye^rs,  withoujt 
the  word  apprentice,  would  be  ill,  which  Powell  agreed; 

Wilfon  verf.  liigoUlfby. 

AWrk  of  error  of  a  judgment  in  the  common  pleas  in  A  writ  oi"  erro^ 
ejeament,  tejie  thefirft  year  of  the  faueeri,  judgment  ^»*''»^'*>"^"'<>^« 
^as  not  given  in  the  cjeftmenfe  til  ,  the  third  year  of  the  ^/^rfTcS? 
9"cen,  and  then  the  record  was  tranferibedj  and  brotightwhicfithewritof 
&to  this  court*     And  the  defendant  in  error  fued  out  a  fare  error  was  mum* 
^^wj  quare  executio  Hon  to  compel  the  plaintiff  to  afllgn  er-»  ^^\ ,  c^'/^de 
tors.    And  the  plaintiff  in  error  pleaded  nul  iiel  record^  apd  sir.  1834.  891. 
upon  bringing  in  the  record^  the  counfel  for  the  plaintiff  in 'T.R.aSo. 
en^or  moved  that  here  was  a  failer  of  the  record,  which  the  Andth6'  thcfc^ 
court  agreed.  For  they  faid,  that  the  plea  is  nullum  tale  ha^  eord  1$  tranf-. 
irfar  rec9rdumiVt\i\^  refers  XOihefcirefaciaSy  which  recites  fr-^t*  after  the 
a  record  of  a  judgment  in  the  common  pleas  removed  hither  in/^^ied  i«? 
by  writ  of  error,  which   this   record  never  wasj  "no  judg- the  cotirtin 
inent  havipg  been  given  till  after  th6  return  of  the  Writ  of  ^^^^  the  writ 
error  was  out.     The  chi^f  juftlce  faid,  that  this  being  a  re-  tur^e7?hr" 
cord  of  the  fame  court,  it  would  haVe  been  moft  proper  to  judgment  is  not 

have  prayed  oyer  of  it^  <«>  ^  corfidqre4 

'  fts  removed; 

Regina  verf.  Mackatty  et  Fotdenbourgh. 

Kkliamefit  port  Vol.  3.  p.  3*5.  Cr.  Cifc;    Aff.  414. 

AN  indidtment  againft  the  defendants  for  that  they  ^jr- Ah  mdiameiit    ^y^^jj 
iftenies  lucri  inhonefli  avidi,  et  nequiter.falfo,  detepUve,  gg^^^^f     /«y/     ' 
^malitiefe  intendentesThornamCkowne  de  London  haherdajher  di  baiter  with  j.  s*     ^ 

'         ^  a  ceftain  quah- 

fity  vini  praeteufi,  as  good  and  newLtA)on  wine,  for  a  quantity  of  hats  M"  J.S.  of  thevalue« 
*€•  and  affirming  vinum  |>rctenrani  prjcdiftom  fore  real  new  Lifbon  wme^  wiicn  in  fa£!t 
itwasnoe,  and  for  that  one  of  them  then  and  there  fuper  fe  afTampfit  tHat  he  was  a  merchahl 
^  London,  and  dealt  a»  fbch  in  LifBon  wints,  and  then  and  there  perfonated  a  merchant  6f 
London  at  fi  fuiflet  a  real  merchant  wlien  in  truth  he  was  not,  and  did  not  deal  a£  a  nierchant  of 
London  ifi  Lifbt  h  winei,  and  for  that  the  other  then  and  there  affbiTipfir  fuper  fc  ih.u  he  was  st 
^wokerof  London^&c.  and  for  that  J.S.  beHeving  their  pretenfioos  dtrhvercd  them  a  quantity  of 
lianof  thevaiue,&c.  for  the  laid  pretended  wine,  i>  good,  S.  C.  6  Mod  301. '▼ide  atite  io<3.  and 
the  boota  there  citcH,  tho*  it  does  not  fpecify  the  quantity  of  the  pretended  wine,  S .  C.  6  Mod,  301 . 
or  the  number  of  hats,  tit  fhew'  that  the  defendants  knew  the  pretencted  wine  not  to  be  real  Liiboit 
vine.  S«  C  6  Mod.  301.  vide  i  Hawk.c.  105.  f.  6.  The  w6rd<  at  fi  fuiffrt  a  real  merchant  ar« 
ftirpiaiagB.  S.  C*  Mod.  30 1  .■  The  word  «  praediftus^'  may  be  furplufaje,  tho'  the  matter  with  whic!i 
it  is  ufed  it  material,  and  bad  not  appeared  before  R.acc.  a&«  192.  aod  fee  the  books  there  cited, 

Vot.  IL  F  f  dtvtrftt 
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Rec'ika      diverjls  bonis  et  merchandizis  fuis  defraudare^  fuch  a  day  yeat* 
yj.      '^  and  Y^hccyinjimul deceptive  bargatniz^verunt  cum  praefatoT-C* 

od  comfnutandum^Angltce  to  barter,  vendendum  ei  excambiandvm 
quondam  quantitatem  vini  praetenji^  ut  bonum  et  verum  novum 
vinum  regni  PortugnlUae  vocatum  new  L'ljbon  wine,  ipjim  A,F. 
pro  quadam  quantitate  galerot  um^  Anglice  hats,  ipJStft  T*.  C  ad 
valentiam  li8/.  bonae  et  legalh  monetae  An gliae :  etfupercom- 
mutationem  vendittonem  et  excambiationem  praed'Ufas  ipfeprne^ 
di^us  A.Fi  ajfumpftt  fuper  fe  efjemercatorwi  Londiniy  et  negotl* 
Hre  et  merchandixare  ut  ffiercator  in  vinis  regni  Portugalliae,  et 
adtuncet  ibidem  perfonavlt  mercatorern  Londini  atjifuiffitverui 
mercator  Londini^  ubi  infaSfo  ipfe  praedtSus  A  F,  nunquam 
fuit  mercator  Londini^nec  negotiavit  velnurcbandixavit  ut  jner^ 
cator  in  vinis  regni  PoTtugalUae^fcu  aliquo  vino  quocunque^  ut 
Mercator ;  etjuper  commutationemy  vendititmem^  et  excambiati* 
onempraedicias  ipfe  praediSfus  M.  M,  affumpfit  fuper  fe  efjebar- 
gainizatorem^  Anglic e  a  broker,  Londini^  et  adtunc  et  ibidifh 
^  perfonavit  bargainizatorem  Londiniy  atftfuif]et  verus  hargaini- 

zator  Londiniy  ubi  in  faSfo  ipfe  praedi^us  M.  M.  tempore 
*  tommutationis  venditionis  et  bargainizationis  praedtdaej  ftm 
,  itnquam  pojiea  nonfuit  bargatnizator  Londini:  acpraedti^us  T. 
C.fidem  adhibens  eifdcmfiSiis  affitmptionibuSy  perfonationrbusy  et 
deceptionibusyadtuncet  ibidem  commutaVft  vendidtt  et  excamhiavit 
praediSo  A,  F.  et  deliberavit  eidem  M.M.  ut  bargainizatori  in- 
ier  praediSium  T*  C.  et  A.  F.  pro  ufuApfius  A.  F.  quandam 
quantitatem  galerorum  valentiae  1 1 8/.  pro  dolits  praediSiis  vini 
fraetenft  praediai  :  et  quod  praediaus  M.  M.  et  A.  ^'fi^ 
commutationem  bargainizaiionemet  venditionempraedi£ias  affir^ 
mabant  vinum  praetenfumpraediSium  fore  verum  novum  vinum 
regni  PortugaUiaey  vocatum  new  Lijbon  wines,  et  fore  vinum 
praedicti  A,  F.  ubi  in  faSo  praedidum  vinum  praetenfum  non 
fuit  vinum  regni  PortugaUiaey  nee  potabile,  nee  falubrey  nee  fuit 
vinum  praediSfi  A.  F*  in  magnam  deceptionem  et  damnum  ipfius 
T,  C.  in  contemptum  diSiae  dominae  reginae  nunCy  legumquejka^ 
rumy  et  contra  pacem  diclae  dominae  reginae  nunc  coronam  et 
dignitatem  fuasy  i^a  This  indidlment  was  found  at  the  fef- 
fions  of  the  peace  in  Londouy  and  removed  into  the  king's 
bench  by  certiorari.  And  upon  not  guilty  pleaded,  the  de- 
fendants were  at  niji  prius  before  the  lord  chiefjuftice  Holt 
in  London  convicted.  And  now  Mr.  Common  Serjeant  and 
Mr.  Raymond  took  feveral  exceptions  to  the  indidlment  in 
arreft  of  judgment. 

I.  That  herc^ag  no  offence  laid,  for  the  agreement  was, 
as  it  is  here  laid,  to  barter,  fell  and  exchange  a  certain  quan- 
tity of  pretended  wine  as  good  and  true  new  Lijion  winefi>r 
a  certain  quantity  of  hats.  Now  to  have  made  an  offence 
of  it,  it  fhould  have  been  laid,  that  the  defendants  pretended 
this  liquor  to  be  new  Lifbon  wine,  and  pretending  it  to  be 
fuch  did  barter,  fcff.  it  for  fudi  a  quantity  of  hat«.  And 
Dee  faid;  that  the  bargain,  as  it  is  here  laid^  is  nonfenfe  and 

impo&bie  > 
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impoffible;    for  either  it   is  wine,    or  no  wine;    if  it  b^      Rkoina 
win^  then  it  is  not  praitenfiimy  and  if  it  ht  praetenfum^  it  is    j^  ^^^  -. 

not  vinum, 

2.  That  the  indiftment  was  Uncertain^  it  not  appearing 
how  much  of  thisi  viniim  praetenfum  the  profct:utor  was  to 
have  for  the  hats,  and  confequently  to  what  degree  he  was 
cheated,  which  it  ought  to  do,  as  well  as  in  cafes  where 
damages  are  to  be  recovered,  becaufe  the  fine  ought  to  be 
greater  or  lefs.  And  feveral  cafes  were  cited  to  this  pur- 
pofe;  The  King  verf,  Forjler^  Trtn.  1 1  WilL '^  ante  /^"j  ^:^ 
and  the  cafes  there  cited ;  and  2  Leon.  38  Henbeck\  cafe,  "^ 
Aad  information  upon  the  ilatute  of  Hen.  6.  which  requires 
that  all  pipes  of  wine  £ball  be  gauged,  ^c,  before  they  be 
fold,  and  that  fo  much  of  the  price  as  it  wants  in  meafure 
fhall  be  abated,  on  pain  to  forfeit  the  value  to  the  king  and 
the  informer  >  and  that  the  defendant  had  fold  feveral  pipes 
of  wine,  of  which  none  contained  126  gallons;  and  that  he 
had  not  abated  the  price  in  proportion  ;  and  Jiecaufe  he  had 
not  (hewed j  how  much  was  wanting  in  each  pipe,  judgment.  . 
was  againft  the  informer.  [For  uncertainty  take  the  cafes 
following,  5  Cb.  34  Plai/Ier^s  cafe,  trefpafs  quare  pifces 
cepity  without  (hewing  the  number   or  nature,  ill.     Mich, 

8  JViU.  3.  in  the  common  pleas,  Smith  verf.  Therbold  cit.  ante 
192.  trover  pro parcella  cu/mijjuigment  arreftecl  after  verdidl. 
Indiftment  for  ingroffing  diverfos  cumulos  triticij  ilk  2 
Buljlr.  317.  Rex  verf.  Goldfiorokgk  y  Whijiler^  and  2  Roll 
Indi£!mentj  p.  13,  14,  15./^/.  80.] 

3.  Dee  faid,  that  ajfiimpftt  fiiper  fi^  l£c.  was  improper; 
for  that  was,  he  promifed,  and  not  pretended,  which  was 
intended.  That  at  ft  was  alfo  improper,  and  fignified  hut 
t/^  which  was  nonfenfe,  and  not  at  if  which  is  acfi.  4; 
That  to  make  it  an  offence,  they  ought  to  fhew,  that  the 
prrfccutor  delivered  the  hats,  which  they  had  not  done- 
For  when  they  came  to  lay  thatj  they  fay,  deliberavit  eidefn 
M.  M.  y/.  quondam  quant  it  atem  galerorum  valentiae  118/.. 
pro  doliis  praediSiis  vini  praetenfi  praedifli :  and  there  are  no 
doHis  mentioned  before.  And  by  Mr.  Raymondy  where  a 
praediSf  or  a  fcilicet  (hall  be  dejefted,  the  difference  is, 
where  the  matter  appears  once  well  upon  the  record  before, 
and  then  a  praediSlus  or  tl  fci licet ^  which  is  repugfiant, 
follows^  it  (hall  be  rejefted,  Decaufc  there  is  enough  before 

for  a  foundation  for  their  judgments     But  where  that  which  * 

follows  the  praedi^0  or  fcilicet  is  ipatcrial  to  the  point  of  tl>e 
adion,  aqd  not  weh  (hewed,  as  this  is,  the />r(7r^;V?.  can- 
not be  rejefled.  2  Cro,  149.  I'eh.  97.  Jennings  v,  Markham'^ 
debt  upon  an  obligation  to  perform  an  award,  nuV  award 
pleaded;  the  plaintiff  replies  an  award,  that  the  defendant 
ihould  pay  upon  the  21ft.  of  May  tunc  proxime  fequcn.  to  the 
plaintiff  20/.  and  that  the  plaintiff  ^/J^r  praediBo  ift  of 
M<ij  (hould  fekafe  to  the  defendant  all  his  right  in  ^  copy- 
Ffa  iiold 
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RzciKA      hbH  upon  the  payment  5  and  ai5gncd  a  Breach,  that  he  was 
MAdK^iTT.  ^^^'y  ^^  niake  the  feleafe,  and  the  defendant  had  notpaid  the 
^   ^^     '        *   ao/.  held,  that  beca life  the  releafe  was  to  be  made  the  afort- 
faid  I  ft  of  Alajh    and  there  was  no  fueh  dkv  mentioned 
before,  the   award  is  fnfenfible  and  void,  and   no  money 
need  be  paid.      5.  That  the  affirmation  that  it  was  new 
Lijhon  wine,  will   not  fiipport  the    indi£faient.     For  die 
rule  of   law  is  caveat  entptoK     And  therefore  2  Cro,  4. 
Qmndler  v.  Lopusy  an   a£^ion  does   not  lie  againft  a  gold- 
fmith  fof  felling  a  ftone,  affirming  it  to  be  a  bezoafy  iwtere 
it.  was  not,  386;  Baly  v.  MerreH:  cafe  dbcs  liot  lie  for 
affirming  a  thing  to  be  of  fefs  weight  than  it  was,  or  that 
a  horfe  has  two  eyes  where  he  has  but  one»     Teh.  20. 
Uarvjf  V.  Toung  :   it  does-  not  Ke  for  affirming  a  term  to  be 
©f  the  value  of  i^oL  where  it  was^orth  but  looi  Indeed 
where  a  man  is  in  pofTeffion  of  a  thing',  and,  in  order  to 
fell  it,  affirms  it  to  be  his,  where  it  is  not,  cafe  will  lie,  i 
Cro,  47i{-.    and  the  cafe  of  Afedina  v.  Staughton^  Trin,  la 
fVilL  3  B.  R,  ante  sgj,  and  the  cafes  there  ck«d^    But  if 
k  {hould  be  criminal  to  make  (Uch  an  affirmation,  yet  it 
can  riever  be  fo,  unlefs  the  defendant  knew  what  he  affir- 
med to  be  falfe.     And  therefore  the  indiftment  ought  to 
fey  at  leaft,  ubirevera  the  defendant  kncwvinumpraeUnfiim 
praediSiunt  nan  fore  vinum  regni  PortugaUiae^  and  not  to  &y 
only,  as  it  is  here^  that  the  vinum praetenSim  was  not  vinum 
regni  PortugalUae ;  for  it  may  be,  the  defendant  might  on- 
derftand  wines  no  better  than  the  profecator.     And  there- 
.    fore  9  Hen.  6.  SJ  p.  37.  there  is  a  cafe  cited  to  have  been 
adjudged  in  the  king's  bench^  that  if  one  fells  a  piece  de 
panno  laneo  fciens  ipfam  effe  rancamf.  and  not  well  fuUedy  an 
allien  Ties  without  a  warranty, 

Mr.  Southoufe  for  the  queeft  ac^iaioted  us,  that  the  in- 
dJvEiment  was  of  his  drawing.  He  (aid,,  that  as  to  the 
quantity  of  vinum  praetenfum  the  profecutor  was  to  have, 
it  was  not  material  to  lay  that.  Firft,.  becaufe  it  was  laid 
cxprefsly  in  the  indidlment,  that  it  was  good  for  nothing, 
that  it  was  non  pofabile  nee  faluhre\.  and  thereTore  how  much 
foever  there  v»-as  of  it,  that  would  not  aker  the  cafe.  Se- 
condly, that  the  thing  the  profecutor  was  cheated  of  was* 
the  hats,  and  therefore  it  was  only  material  to  fhew  how 
many  of  them  there  were  ;  and  they  had  made  that  certain 
enough  by  faying-,  that  it  was  a  certain  quantity  of  hats  ad 
valentiam  118/.  That  if  a  man  was  to  be  indided  for 
cheating  another  at  play  with  falfe  dice,  it  would  be  no 
Vays  material  to  lay  how  many  dice  he  played  withy'  when 
he  cheated  him ;  but  the  matter  material  to  be  laid,  is  the 
fum  he  cheated  him  of.  So  if  a  man  fiiould  be  indided  of 
putting  magnam  quantitatem  eohqnintidat  into  a  pond, 
and  poifening  (b  many  iifh,  or  (iih  to  fttch  a  value, 
that  would  be  good,  without  ihewing  the  quantity  of  the 
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c^hjuintidae*  Hefsiid,  he  admitted  the  cafes  cited  for  the  Kicika 
defendants,  of  indiflmciits  for  ingrofSng  magnam  quanti^  MiiCKliiTy* 
totem  foenif  and  the  cafes  in  RolH  yfbridgmenty  f^c.  for 
there  the  uncertainty  was  in  that,  that  was  the  offence. 
But  here  the  hats  the  profecutor  was  cheated  of,  which  is 
the  offence,  are  certain  enough,  viz,  to  the  value  of  118/, 
He  alfo  cited  the  c^  of  Tif^  King  v.  fFetwang^  i  Lev.  203* 
an  indi<3tment  for  taking  out  of  a  pond  quofdam  pifces  vacates 
carp  fiflies,  de  bonis  tt  catallis  J,  S»  and  tipon  exception  for 
the  uncertainty^  Ijecaufe  it  is  not  faid  how  many,  and 
Pki^er^s  cafe  cited,  Keeling  and  JVyndham  over-ruled  the 
exception,  upon  the  difference  between  indictments,  and 
afb'ons  where  damages  are  to  be  recovered  For  upon  aa 
indidment  the  defendant  is  to  be  fined  according  to  the 
nature  of  the  crime,  upon  the  cir^umflances  of  the  fa6t, 
and  not  according  to  the  number  of  the  fiflies  taken ; 
Twi/den  contra^  JmrtonJUertte.  He  faid,  at ^  znd  a£  Ji  were 
die  fame;  but  however,  it  was  well  without;  for  perfonavit 
mercatoremL.  was  the  fame  thing;  for  if  he  were  a  mer- 
chant, he  could  not  perfonate  one.  As  to  die  praediit,  he 
iaid^  that  mud  be  applied  Xjovini  praetenji ;  but  if  that  could 
not  bet  theJ^  it  ought  to  be  reje£led.  And  for  that  he  cited 
3  Buljflr^  (98,  10^.  pToly  v.  LumUy^  in  an  a£kion  of  efcape 
againil  the  {heriffupon  a  mefne  procefsj'  the  defendant  pleaded, 
^at  he  had  taken  the  party  upon  a  latitat,  znd  that  in 
bringing  of  him  from  I/Iingi&n  praedi^o  be  was  refcued,  and 
pleads  the  return  of  the  refcuc ;  and  exception  taken  to  the 
praedi^i^  becaufe  there  was  no  IJlington  mentioned  before  ^ 
but  refblved,  that  the  praediBo  was  furpl^fage  and  idle.  Sq 
I  Lutw.  56X. ,  Lambard  v«  Kingsforih^  debt  upon  a  bond 
to  perform  an  award,  the  defendant  pleads  nul  agard,  the 
plaintiff  replies,  and  Jets  out  an  award,  that  the  defendant 
ihould  pay  to  the  plaintifl^  at  the  houfe  of  the  plaintiff  apuS 
Sevenoakpraediifum^  and  affigns  a  breach  in  non-payment; 
and  exception  was  tajcen  to  the  praedi^uJUj  becaufe  there 
was  no  Sevenoak  mentioned  before^  but  refblved^  that  the 
praedi^nm  was  void«  He  faid,  there  was  no  need  to  fay, 
fiiens^  becaufe  the  hA  itfelf^  as  it  was  laid,  was  a  crime* 
He  faid,  that  upon  the  whole,  taking  2il  the  indi£iment 
together,  it  appeared  to  be  a  cheat. 

iifaZr  chief  juftice.    J  do  not  know  what  vinMm  praeten^ 
jutn  is* 

Powell  jufticc.     The   ftatute  «f  maintenance  mentions  > 
pretenfed  rights,  and  yet  a  pretenfed  right  is  no  right  at  alL 

The  chief  juftice.     It  is  a  fauk  to  buy  any  right,  but  it  is 
no  fault  to  buy  vinufify'^aetenfum^  pretenfed  wine^ 

PwtU 
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Reci);a      .    Powell ]u{iicc.     Prelenfed  child,  in  the  language  of  in- 

u^     '"  diftments,  is,  wh^re  a  woman  pretends  to  be  with  child, 

^AcjcA«TY.   ^Y.  Scuthoiifi,  you   do  not   anfwer  the -exception,  that  the 

quantity   is  not  fct  out,  for  it  ought  to  appear,   that  the 

♦    '        c6urt  may  know  how  to  fet  the  fine. 

Chief  juftice.  Be  the  Quantity  of  the  wine  what  it  will, 
the  cheat  is  of  the  hats, 

Powell ]uRicc,  If  a  man  fhould  bring  trefpaft  for  taking 
a  great  many  hats  ad  valentiam  lOoL  that  would  be  naugh(« 

Chief  juft ice  agreed;  but  the  reafonof  that  cafe  is,  bc- 
caufe  damages  are  to  be  recovered  for  the  hats* 

Powell  juftice.  There  is  the  fame  reafon  here,  becaufc 
we  are  to  let  a  fine.  As  to  the  fciensy  that  it  is  neceffary 
to  be  laid ;  fuppofe  a  man  fhould  take  bad  money,  and  put 
it  ofF  again ;  that  is  no  crime,  unlcfs  he  knew  it  to  be  bad. 

Chief  juftice.  Befides,  perfonating  a  man  is  no  harm, 
unlefs  it  be  to  an  ill  intent.  Why  (hall  we  prefumc  the  de^ 
fendants  knew  wine  better  than  the  profecutor  ? 

Powell juAicc.     A  man  may  buy  bad  wine,  and  fell  it 
^  again,  without  knowing  it  was  bad.  • 

The  chief  juftice  faid,  that  the  fad,  as  it  appeared  upon 
the  evidence,  was  criminal.  This  cafe  was  firft  moved  in 
Michaelmas  term  3^',  and  ruled  to  ftay  quoufque^  Effr.  Then 
Mr.  Southoufe  moved  for  judgment  PafcL  4*^.  and  it  was 
fpoke  to  the  efFeft  as  before.  And  now  the  laft  day  of  this 
term,  as  Mr.  Pengelly  told  me,  judgment  was  given  for  the 
cjueen.  And  the  court  faid,  that  the  quantity  is  not  ne- 
ceffary to  be  (hewn,  and  that  here  was  enough  fet  out,  to 
|bew  the  defendants  to  be  cheats. 
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Spctd  verf.  P&rry.  mici^ja™. 

B.  R.  Rot.  222, 
8.  C.  Salk.  697; 

AN  aflion  upon  the  .  cafe  was  brought  for  thefe  words  Potential  word* 
fpoken  of  the  plaintiff:    «  You  are  a  rafcal  and  a  vil-  ^i^^*^,h^y7^ 
"  lain,  you.  have  forgot  fince  you  lived  in  the  ^//v/^-WZ-j^zr/^  poit'an  aa  done. 
"  there  you  could  procure  broad  money  for  gold,  and  clip  it 
"  when  you  bad  fo  done;  and  then  the  (hears  could  go." 

Mr.  fcrjeant  Darnali  moved  in  arreft  of  judgment  after  K  •  time  and 
a  vcrdia  for  the   plaintiff,  that  thofc  v/ords  were  not  ac-  P^^^L*  wofdf 
iSiinable,  for  that  they  imported  only  a  power,  and  not  any  (hewing  when 
aft  done,  and  every  man  had  a  power  to  clip  money,  and  as  and  where  the 
he  had  a  power  to  do  it,  fohe  had  alfo  to  let  it  alone.     And  S^'^^ftl^^ 
he  cited  I  Roll,   51.  i^.  4.  if  a  man  fays  to  another,   "  He  an*^i[ft  done? 
«  keepcth  men  to  rok  me,"  no  a(ftion  lies  :  and  that  words  * 
ought  to  be  taken  in  the  moft  favourable  fenfe.  '.' ,        '  * . 

Mr.  Mauntagui  for  the  plaintiff  argued,  that  thefe  words  Saying  a  man 
in  common  parlance  imported  an  act'done.     And  the  court  ^vh^^  h/livedln 
were  of  the  fame  opinion.     And  Powell  ]\iK\ct  faid,  that  a  particuUrplacr 
where  words  were  only  potential,  but  a  time  and  plac^  was  is  aftionable. 
added,  there  the  words   imported  an  aft.  done  ;    for  they 
cannot  import  a  bare  power  in  jhat  cafe,  becaufe  a  man  has 
the  power  every  where  alike,  as  well  any  where  elfe  as  in 
the  Black'bull-yar^.     And  he  refembled  it  to  a  cafe  which 
was  in  the  common  pleas  TriH.  12  //'?//.  3.  Horrte  v.  Powell^ 
where  an  aftion  was  brought  for  thefe  words ;  "  You  may 
**  well  fpend  money  at  law,  for  you  can  coin  money  out 
**  of  halfpence  and  farthings  :'*  and  there  the  words  were  held 
to  be  aftionable,  becaufe  they  imported  an  aft  done  ;   for 
from  a  "bare  power,  he  could  never  have   been  the    l^etter 
able  to  fpend  money  at  law.     And  thechief  juilice  agreed  « 
it  was  a  cafe  in  point,  becaufe  there  the  difference  of  the 
charge  vi^asonly  in*the  tenfe,  and  that  in  the  potential  mood, 
^  it  is  here. 

Mr.  ferjeant  Darnali  to  encounter  that  cafe  cited  i  JRolL  *Tis  aaionable 
72.  «.  9.  where  an  action  was  brought  for  thefe  words :  ^.*^^^^5  **"*■* 
**  Thou  muft  needs  be  richer  than  Ij  for  thou  didfl  coin  n^ongy/ 

•  thirty  new  fliillings  in  a  day,  thou  art  a  coii>er  of  mo- 
^  ney;**  and  refolved,  that  no  action  lay,    becaufe  perad- 

venture  he  was  a  coiner  of  money  in  the  mint,  and  earned. 
money  by  it.  But  the  chief  juftice  and  Powell  both  fliid, 
that  if  that  cafe  were  to  be  adjudged  now,  they  would  ad- 
judge it  otherwife.  And  Mr.  Page  mentioned  a  cafe  in  the 
common  pleas,  which  Powell  agreed,  where  thefe   words, 

*  You  are  a  coiner  of  money,"  were  refblved  to  be  aftion- 
able  s  and  the  cafe  in  Rollers  Abridgment  denied. 

^of  a  parfon,  as  if  a  man  (peaking  of  J,  S,  who  is  dead^  (hould  fay  to  anothi?    yoti  could 
murder  7.  ^.  thai  would  be  actionable.  J,  C,  Note  to  ibeiU  edition. 

The 
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$ttt9  The  chief  juft ice  faid,  that  words  fpoken  ironically  would 

p^"  be  aflionable,  and  rcnicmbrcd  the  cafe   i    Ro/l.  Ahr.  57, 

^'  pi  36.  where  a  man  faid  of  a  receiver  of  the  revenue, 
f'  Mr,  D^cciv^r  has  deceived  the  king ;"  and  refolved,  that 
it  was  actionable.  And  Poweil  obferved,  that  that  vns  a 
ftrong  cafe,  becaufe  the  words  were  adionable  upon  the 
account  of  the  plaUitifF's  pffice  of  receiver  only. 

This  cafe  was  firft  moved  the  firft^day  of  the  term,  and 
a  rule,  to  HdLV  qucyfque-i  as  ufual.  An(]  then  Mr.  Mountagus 
moved  for  judgment,  ^nd  the  court  all  along  inclined 
foT  the  plaintiff,  but  ^ook  time  to  cc^nfider ;  and  as  M». 
Pengelly  informed  me,  the  laft  day  of  the  tprm  gaye  iudgr 
ment  for  the  plaintiflF, 

Pallet  ^^nC  Troake  et  alio«. 


Acuiomforthc  TN  trefpafs  for  chafing  his  fliecp,  viz.  200  flieep,  that  were 
htsc^^vTAikoT  X  feeding  upon,  and  ufmg  his  confmon,  and  impounding 
pfUtfcatUcu^n  ^^^^  *  ^^^  defendant  as  to  the  vi  et  armis  pleads  not  guilty ; 


a  common  with-  6nd  as  to  the  refidue  of  the  trefpafs,  dlcit  quod  t^mpof  e  quoj  ifc. 

in  the  manor  at   et  dlu  ante  tranfgrejfionem  praedi6lamy  the  place  where   was 

the  ftcward'of*    r/^w/J?^  pafiurae  continens^  i^c.  parcella  manerii  dt  C  infra 

the  manor  ihall   ttianerium  praeUiSium  in  ccmitatu  pracdidlo^  infra  quod  qutdem 

appoint,  and      maneriumfunt^  et  a  to  to  tempore  cujus  contrarii  memoria  bo-: 

^^fT^oi^h^^^^^-^'^^  '^^^  ^jf^/V/x/^rt/w/,  diverfa  tenementa  cuftumaria  infra 

open  the  com-     tn,anerium  praediSium  fecundum  confuetudinem  ejufdem  manerii ; 

mon  any  where  quodque  quilibet  tenens  cujfumarias  tenementi  cujlumarii  manerii 

within  the  ma-    Q,  praediai^  et  omnes  i/Iij  quorum  Jiatum  ipfe  babet^  de  tota 
ftor,.is  good.        ^    ^^  .  ^      ''••  •       ;       •  •'        'n-     1    t 

tempore  cu/us  con  tram  memoria  bomtnym  non  exijiit  baheret 

And  not  incon-   conimuniam  pajitirae  in  praediffo  loco  in  quOy  annuatim  et  quo- 

claim^ofaVlght   ^^'^^^  ^^^^  P^^  totum  annum  pro  omnibus  magnh  averiis  com- 

pf  common         municalibus  in  et  fuper  tenementis  fuis  praedi^is  levantibuset 

throughout  the*  cubantib/is^  af  pro  certo  numero  ovium  in  et  fuper  tenementi^ 

^^^'  fuis  pr/fedi^is  levantibus  et  cuhantibus  refpeSiive^  raiione  r^Jpec- 

A  right  of  com-   tivorum  tenementofum  fuorum  cujiumariorum  raanerii  praeiiRt 

^p^y  pre-       tanquam  ad  tenementa  cujiiimaria  jua  ibidem  refpeBrue  fp€6ian' 

\t  regulated  by   ^^^  et pertinentem  \  quodque  per  confuetudinem  manerii praediBi 

f  uftom.  a  totg  tempore fupradiSIo  ibidem  ufitatam  et  approbatam  ballivus^ 

Anglice  the  reeve,  ejufdem  manerii  cum  tenentibus  ejujdim  ma- 

neriiy  vel  a  li qui  bus  eorum^  fimul  cum   aliquibus  aliis  perfonis 

auxiUantibus  et  juvantibusj    quandocunque  per  finefchalhim^ 

Jnglice  the  fteward,  manerii  praediSfi  pro  tempore  exijientem 

juffus^  effug.avit^  Anglice  harh  driven,  oves  in  et  fuper  com- 

muniam  praediSfam  depafcentes^  et  eafdem  imparcavit  in  aliquo 

loco  infrajnaneriumpTuedi6{um  ad  examinandumft  aliquis  tenens 

A  coftomary  tenant  in  fee  0mp1e  within  a  manor  may  prefcribe  In  his  own  name.  R.  ace.  Foit. 
339.    yideW.Jpmsyfi' podusi.  iBhlAwTrads.  J44«  147. 
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pfftimarius  ifnementi  cuftumariimaiuriipraediiiifupfroneravlt  Po**  «•  »▼ 
Jngiicihz^  chzT^ed^communiampraedi^am  depajcendo  et  utendo  j^^^u^^ 
(ommuniam  praedtdfam  per  majorem  avium  numerumj  quamftbi 
dibit  um  per  confuetudinem  mamrii  praidi£fi  rat  tone  temmeniifeu 
itnenurAerumjuorumcuJiwnariarumrnaneriipratdi^iriJpeSlivn 
quodqve  per  confuetudinem  praedi£iamfi  altquis  tenens  tenement i 
fujluTnarii  maneriipraediflifuperexatninatiMem  etjcrutationem 
praediHam  inventus  fit  habere  majorem  numerumovtum  utentiu^ 
et  depafcentium  communiam  rafione  tenementorum/uorum  prae^^ 
diSlorum  refpeilive  tempore  ejfiigationis  praedi^ae^  AngUce  the 
driving  a^refaid,  quam  ibidem  habere  debet  per  confunudinem 
manrrti  praedi^i  ratione  tenemenforum  fuorum  praediSforum  re*' 
fpe^ive^  quod  tunc  tot  oves  talis  tenentis,  quodfiint  ibidem  fuper 
mmerum/uum  refpeSiivefic  utpraefertur  debit  mhdetineantur  in 
par  CO  fniedi^o^  tanquam  averia  inventa  dampnum  facientia  in 
fommuria  praediHa^  quoufque  pro  dampnis  praedi£tii  per  oves  "  ^ 

praediciasjie fa^isjatisfaciatur^  feu  quoufque  oves  praedi^aeper 
debit  UM  legis  eurfi$m  deliberenturi  et  quod  tot  oves  tenentis  quod 
ibidem  depafcere  debent  p&  eonjuetudinem  manerii  praedi^i  in 
fargum  ire  permittantury  et  in  communiam  praedi^iam  remittann 
fur.  And  the  defendant  farther  iays,  that  the  pidintiff'  was 
a  cuftomary  tenant  of  the  faid  manor  :  and  that  he  and  all 
thofc,  ^Cf  ought  to  have  common  for  a  hundred  flieep 
onl/y  and  {b  brings  the  defendant  within  the  cuftom :  and 
that  upon  the  drift  the  plaintiff*  had  furcbarged  one  hundred 
Iheepi  and  that  the  defendant  detained  one  hundred  {beep» 
parcel  of  the  two  hundred,  in  the  pound,  quoufque^  and  let 
the  other  hundred  go  back  into  the  common.  To  this  plea 
the  defendant  demurred. 

Mr.  Squib  to  maintain  his  demurrer  took  thefe  exceptions 
to  the  plea«  Firft,  that  the  cuftom  was  unreaibnable,  for 
the  drift  to  be  made  at  the  difcretion  of  the  fteward ;  it 
0ught  to  be  upon  a  furcharge,  or  at  fome  certain  times. 
Secondly,  that  thefe  cuftomary  tenants  muft  be  taken  to  be  i 
copyholders,  and  then  the  prefcription  is  ill ;  for  copyholds 
crs  cannot  prefcribe  in  a  que  ejiate.  Thirdly,  that  the  cuf- 
tom and  prefcription  were  confounded.  Fourthly,  that  it 
was  (aid  per  confuetudinem  praediSfam  where  it  ought  to  be 
fonfiietsidinem  maneriipraediffi. 

But  this  notwithftandjng,   the  court  gave  judgment  for 
the  defendant,  nifi^  on  the  firft  argument.     Firft,  all  the 
court  agreed,  that  it  was  a  reafonable  cuftom,  for  the  reeve 
to  make  a  drift  by  the  appointment  of  the  fteward.    In  cafe 
of  common  Jans  nombre^  if  there  be  a  furcharge,  it  muft  be 
remedied  by  a  writ  of  admeafurement.    But  where  the  com-r  surchanre  of 
mon  is  for  a  certain  number,    there  a  drift  is  very  reafon-  common, 
able.     For  until  a  drift  is  made,  it  is  hard  to  know  whether  F-  N*  B.  290. 
there  be  a  furcharge  or  no.     And  for  that  reafon  drifts  of  ♦  ^*^*- 
commons  may  be  by  cuftom,  and  there  are  fuch  cufloms  ia 
all  wafies.     And  it  is  unrea(bnahle  to  fay,  thp  drift  fhall  not 
be,  unlefs  there  is   a  furcharge,    becaufe  till .  the  drift  is 
madei  it  is  vfit  poffibl^  to  k|ioW)  whether  there  be  a  fur* 

charge 
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JoLLET       charge  or  no;    and  the  intent  of  the  drift  was  to  difcover 
^    ^  the  iurcharce.     This  is  alio  more  reafonable  than  a  cuftom 

to  drive  the  common  at  a  certain  time  ;  becaufe  if  that  were 
the  cuftom>  the  vommoners  would  discharge  the  common 
all  the  rod  of  the  year,  except  at  thofe  times  :  and  fo  the  , 
cuftom  \\'ould  be  ineffeftual  for  the  end  it  was  intended.  As 
to  the  fecond  exception,  it  was  refulved,  that  it  cannot  be 
taken  to  be  copyholders,  for  they  are  ad  voluntatem  damini ; 
and  therefore  they  muft  t>e  taken  to  be  cuftomary  freehold- 
ers^ and  confequently  the  prefcription  in  a  que  tjiate  good. 
Indeed  if  they  had  been  laid  to  be  copyhold  tenements,  then 
they  muft  have  laid  a  cuftom  for  the  common,  and  the  pre- 
fcription would  have  been  ill.  As  to  the  third,  they  re- 
folved  that  the  cuftom  and  the  prefcription  were  diflrinft,  the 
prefcription  for  the  common,  and  the  cuftom  for  the  drift. 
And  it  might  well  be,  that  the  freehold  tenants  might  have 
a  common  by  prefcription,  and  a  drift  of  the  common  by 
cuftom.  As  to  the  fourth  they  refolved,  that  it  was  very  fully 
laid  before,  that  there  was  a  cuftom  within  the  manor,  ^c* 
and  that  the  words  per  confuetudinem  praedi£iam  related  to  that. 
Mr.  Squib  then  took  another  exception,  that  the  cuftom 
was  ill  to  impound  them  any  where  within  the  manor,  for 
that  they,  ought  to*be  impounded  fome  where  within  the 
wafte  5  and  ought  not  to  be  drove  out  of  that.  But  the 
court  refplved,  that  it  was  good,  to  impound  them  any 
where  within  ihe  manor.  And  //*//,  it  was  reafonable  to 
drive  them  ofF  the  wafte,  becaufe  the  common  was  to  be 
cleared  of  them.  Judgment  was  given  for  the  defendant, 
nifty  i^c.  The  laft  day  of  the  term  Mr.  Squib  moved  it 
again,  and  took  ajiother  exception,  that  this  drift  of  com- 
mon was  repugnant  to  the  prefcription  »  for  that  was  to 
have  common  annuatim  et  quolibet  enno  per  totum  annum^ 
which  was  interrupted  by  this  drift:  but  that  feemed  a 
ridiculous  obje£lion  ;  and  the  rule  was  made  abiblute,  ai 
Mr.  Sa Ikeld  told  mej  and  his  plea  confirmed. 

RcjginavWr/  Harper. 

S.  C.  Salk.  611. 

TH  E  defendant  was  indifted  for  uling  the  trade  of  a 
merchant-taylor,  not  having  ferved  an  apprenticefliip 
to  it,  feV.  And  Mr.  ferjeant  Broderick  moved  to  qu;^  it, 
becaufe  it  was  not  a  trade  within  the  ftatute  \  and  it  was 
quafhed,  nift  before  the  end  of  the  term.  And  fome  days 
after  Mr.  Eyre  moved  to  quafti  an  indi<Sment  againft  one 
Cornijh^  Salk,  61 1.  for  ufmg  the  trade  of  a  fempftrefs.  tic. 
for  the  fame  reafon.  But  the  court  refufed  it,  becaufe  they 
faid  they  could  not  take  notice  what  was,  or  what  was  not, 
a  trade  within  the  ftatute.  But  there  being  .an  averment  in 
the  indidment)  that  that  was  a  trade  uTed  within  the  king- 
dom 
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iom  of  England^  at  the  time  of  making  the  ftatute  of  5  Eli%,\    Ricina 

and  the  words  of  the  ftatute  being  general,  any  craft,  myf-     hae^pm, 

tery  or  occupation,  now  ufcd  or  occupied  within  the  realm 

of  England  or  fVales ;    if  this  were  not  a  trade  within  the 

ftatute,  the  defendant  would  have  the  advantage  of  it  upon 

not  £rui!ty.  And  Mr.  Eyre  remembered  to  the  cafe  of  the  ^een  ^ 

aaainft  Harper,     But  the  couft  faid,  that  cafe  differed  from 

this  and  that  the  reafon  why  that  was  quafhed  was,  becaufe 

they  could  not  underftand  what  a  merchant-taylor  is ;  and 

that  there  was  no  fuch  trade. 

'Note,  Mr.  Eyre  faid,  he  had  known  many  indictments 
on  thi«  Aarutc  quaihed  for  that  exception.  And  it  feems  to 
me,  that  what  is  a  craft,  myftery,  or  occupation,  is  matter 
of  law. 

.  Rcgina  verj.  Wyatt,  • 

THE  defendant  was  indited  at  the  aflizes  at  S^;^,  C^nftabki are 
And  the  indiftment  fet  forth,  that  whereas  one  Tho-^  ficl^'^Sjutect 
mas  Najh  28  JuguJ}  13  W7//.  3.  was  convidled  before  two  of  the  peace* 
juftices^of  peace  upon  the  information  of  one  W.  M.  and  sc.  Saik.  380.* 
upon  the  oath  of  R.  H.  of  being  aiding  and  affifting  to  one  ^  HawkJc.*iol 
E*  R.  in  the  unlawful  killing  of  five  deer,  upon  the  nth  off.  35, 
j/prii  then  laft  paft,  in  the  park  of  Sir  ff^.  M,  And  whereas 
the  fame  71  N,  on  the  fame  28th  of  Auguji  was  conviftcd  fh^  conft^We 
before  the  fame  juftices  upon  the  information  of  the  fame  of  an  hundred  ii 
W,  M.  and  upon  the  oath  of  the  fame  R.-  H.  of  being  aiding  ^  ">"ch  the 
aod  affifting  to  the  faid  R.  H,  in  the  unlawful  killing  of  two  ''^Z'^cT^ 
deer  upon  the  8th  of  July  then  laft  paft,  in  the  park  of  t!»e  conftabic  of 
M.  M.  and  C.  M.  and  whereas  thef-iid  two  juftices  after- ,»  panfl?-  s.  c. 
wards,  vit^  the  2d  of  September  in  the  faid  yeir,  at  Artindel^^  J^^» 380.. 
in  the  county  of  Suffex^  made  a  warrant  under  their  hand 
and  feals  direfted  to  all  conftabies,  headboroughs,  and  other  j^  ^  ftatute  au- 
officers  of  the  faid  late  king,  within  the  faid  county,  to  levy  thorifes  a  juftic^ 
by  way  of  diftrefs  of  the  goods  and  chatties  of  the  aforefaid  tomake  awar- 
7;  JV.  five  fcveral  fiims  of  30/-  amounting  in  the  whole  to  ^dfwitiSj^ 
150/,  by   him   forfeited   for  the  firft  mentioned  offence,  ^t  ikying  who  (hall 
fuod  ipjt  vel  eorum  a  It  qui  retornam  facerentj  vel  eorum  aliquis  execute  it,  the 
retornam ^aceret^  praefatis  jujiiciariis  vel  eorum  uni  ad  cerium  t^und^toexecutt 
diem  abhtnc  longe  praeteritum  in  eodemi>M)arranto  menthnatum  it.    s  c.  Salk.  • 
qualiter  warrantum  illud  fuerit  executum\  and  then  fets  out  380.  Fort.  127. 
in  the  fame  manner  another  warrant  on  the  fecond  convic-  ^^^J^  ^'^7^' 
tion  which  feveral  w^rrznts  po/lea,  fcilicetj  2  Septembris  anno  Authorizing  a 

piofecutor  to 
detain  an  ofTendcr  until  a  return  fliall  be  made  to  a  warrant  ofdiftipfs  does  not  preclude  a  juftice 
finom  direding  fuch  warrant  to  a  conftablc.  A  conftable  may  be  indided  forrcfufing  to  make  a 
return  to  a  warrant  wliich  is  returnable.  S.  C.  S^k.  3S0.  11  Mod.  53.  Fort.  127.  Tho'no  pljce 
is  appohnted  for  it's  return.  S.  C.  r  i  Mod.  53.  Fort.  127.  Matter  of  record  when  but  inducement 
meed  not  be  dated  with  a  prout  patet  per  rccordum-  S.  C.  Fort.  127.  R.  ace.  ante  '^  5.  On  an  in- 
di^hnent  for  not  returning  a  warrant  upon  aonvi^^ion,  the  flatement  of  the  convifllon  is  but  in- 
ducement. S.  C.*Tort.  127.  On  fuch  indi£hnent  the  jury  may  come  from  the,  place  where'the 
warrant  was  delivered  and  the  place  where  the  neglect  to  return  it  is  flated  to  have  occurred  only 
Ml  tech  an  isdiAment  if  the  warrant  is  ilated  to  have  been  made  returnable  at  a  certain  day  then 
pafi,  and  that  afterwards,  to  wit  on  the  day  it  bears  date  it  was  delivered  to  the  defendant,  it 
ihaU  be  taken  that  the  delivery  was  made  beibre  the  day  appointed  for  tlie  return.  Vide  Str.  233. 
aSaond.  169.    Surr,  1729, 

fuprO' 
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RsaiKA     jupradiGoj  were  delivered  to  one  Richard  Wyattj  then  being 
^^   "^  one  of  the  conftables  of  the  hundred  of  vf.  in  the  (aid  county, 

'      v/2^  tf^i^^  F^lpham  praediHum  in  comitatu  fraediQo  to  be  exe- 
cuted :    the  laid  JVyatt  afterwards,  vit,.  the  faid  2d  of  iS</- 
'  tember^  at  Walburton  in  the  faid  county,  and  within  the  (aid 

hundred,  by  virtue  of  the  (aid  feveral  warrants,  levied  the 
money  of  the  goods  of  Najh  j  yet  the  faid  JVyatt^  the  faid 
2d  SefUmb.  annd  fufradido^  feu  unquam  pojled  to  the  talcing 
of  the  indifiment  nonfeck^  mc  fieri  caufavit^  praefaiis  the 
juftices,  feu  eorum  alterij  aliquam  retornam  of  the  feid  war- 
rants, or  either  of  them,  feu  qualiter  et  quomoda  executifue* 
rint  warranto  illa^  vel  eorum  alterutrum^  prout  he  was  com- 
manded by  the  refpediive  warrants,  fed  retornam  of  the  iaid 
warrants,  or  either  Qf  thtm  facere  to  the  faid  juftices,  or 
eitl^er  of  them,  illicit e^  ob/iinante^  et  contemptuofe  adtunc  apua 
Filpham  praediSlum  in  comitatu  praedi^o  recufavit  et  deruga^ 
vity  et  adhuc  recufat  et  denegat-^  i^c.  The  defendant  to  dii9 
indi£tmen^  pleaded  not  guilty ;  a  venire  facias  was  awarded 
de  vicineta  de  Felpham^  and  he  was  tried  and  was  convided  at 
the  affizes«  And  a  certiorari  was  brought  by  the  dire<%ion  of 
Gould  judge  of  the  alBze,  and  the  record  removed  into  the 
king's  oench*  And  there,  after  three  feveral  argumejits  by 
Mr.  Mountagvcy  Mr.  Eyre^  and  Mr.  ff^bitahr  for  the  de- 
fendant, and  by  Mr.  ferjeant  Broderickj  and  Mr.  ferjeant 
Chefhyre^  and  Mr.  Attorney  for  the  queen,  judgment  was 
given  for  the  queen,  and  the  defendant  fined  20o/.  which 
was  the  fum  levied,  by  the  opinion  of  the  three  judges 
againft  //i?/f  chief  juftice. 

The  cafe  was  sjrgaedferiatlm.  And  firft  Gould  ju&'ice  ar- 
gued for  the  queen  as  to  the  firft  obje(Sion,  that  the  con- 
ftable  is  not  obliged  by  law  to  execute  the  juftices  warrant 
in  this  cafe.  That  ftrikes  at  'the  a£l  of  13  Car.  2.  feff.  i, 
jc.  10.  againft  deer-ftealing,  for  there  in  the  lame  manner 
as  here,  the  penalty  is  direifted  to  be  levied  by  way  of  dit- 
trefs,  upon  the  goods  and  chattels  of  the  offender,  by  waov 
rant  under  the  juftice's  hand  before  whom  fucb  convi^os 
Ihall  be  made ;  but  no  oiEcer  named,  who  iball  execute  the 
warrant,  no  more  than  here.  But  gpon  both  a^s,  the  eon«> 
ftable  is  to  execute  it.  For  the  penalty  is  to4^  levied'  bj 
warrant  of  the  juftice;  therefore  be  is  not  to  levy  it  him«p 
felf^  and  therefore  he  muft  fend  the  warrant  to  his  oftcer, 
which  is  the  eonftable^  And  a  eonftable  of  a  btindred  id  as 
much  an  officer  to  the  juftices  of  peace,  as  a  conftaUe  of  a 
parifti.  And  he  is  properer,  becaufe  he  has  a  larger  jurif- 
diftion,  for  the  goods  might  be  out  of  the  limits  of  tb« 
other's  jurifdi£tion.  Befioes,  when  this  power  is  vefted  in 
the  juftices  of  peace,  they  muft  proceed  to  execute  it,  in  the 
fame  manner  as  they  do  other  things  in  their  power-  As  if 
an  a&  of  parliament  were  to  make  any  think  a  nufance,  the 
party  who  Ihould  be  guilty  of  it  muft  be  proceeded  againft 
of  confequence  in  the  iamc  va^per^  as  for  a  ouiance  at  com- 
mon law* 

As 
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As  to  the  fecond  obje£Hott,  that  when  the  con  vi£lionS  Hi  cm  a 
«re  fet  ont,  there  is  no  conclufion  pront  patet  per  recorduniy  wy^tt 
and  that  the  venire  faeias  is  only  de  vicineto  de  Felphaniy  and 
nat  of  Arvndelj  where  the  warrant  was  made,  zxxAWalher^ 
ton,  where  it  was  executed  ;  whereas  it  ought  to  hkve  been 
from  them  as  well  as  Felpham^  I  anfwcr,  that  tbofe  matters 
are  only  inducement,  but  that  which  is  the  gij}  of  the 
charge,  and  makes  the  ofFence,  is  the  contemptuoufly  not 
returning  the  warrants.  And  there  was  a  cafe  Pafch* 
16  Car.  2.  Rex  verf  the  overieers  of  the  poor  of  5/.  Cle^ 
nuntSy  I  Sid,  208.  I  Kek  696,  697,  732.  749.  which 
eomes  up  to  this ;  where  the  defendants  were  indiSed  for 
not  obeyine  an  order  of  feflions  >  ark)  exception  was  taken 
to  the  indiSment,  becaufe  there  was  no  place  laid  where  the 
order  was  made  ;  and  it  was  heM  to  be  good>  becaufe  the 
neeled  was  the  gifi  of  the  indidment,  and  the  order  was  but 
inducement.     But  it  is  otherwife  in  cafes  of  indi£brients  for  ' 

forging  a  deed  at  one  place,  and  publiihing  it  at  another ; 
the  jury  muit  come  de  vicineto  of  both  places. 

As  for  tfie  power  given  in  the  aft  to  the  profecutor 
to  detain  the  perfon  convift^d  in  cuftody>  till  a  returrt 
can  be  made  to  the  warrant  of  diftrefs ;  from  whence  it  is 
mferred,.  that  the  profecutor  is  aUb  to  execute  the  warrant  df 
diftrefs  ^  that  feems  to  ihe  to  be  nothing  to  the  purpofe. 

Powys  juitice  for  the  qoeen :  it  is  requiiite  there  fhould  be 
a  return  made  of  the  warrant,  that  the  juftice  of  peace  may 
know  what  is  done  upon  itr  Firf^,  becaufe  of  dividing  the 
money  levied  as  the  aft  direfts,  which  is  to  be  Clreft^  by 
the  jtfftice.  Secondly,  becaufe  if  there  be  not  fufficient 
diftrefs  to  be  had,  there  is  to  be  another  punifhmerit  in- 
flifted,  ift  the  nature  of  a  fecond  judgment,  viz,  imprifon- 
mcnt  for  a  year,  and  the  pillory.  Thirdly,  the  .  ft  of  par- 
liament direfts  the  offender  to  be  kept  in  cuftody,  during. 
&cb  reaibnable  time  as  a  return  may  be  had  to  the  warrant 
of  diftrefs  >  which  (hews  the  aft  intended  the  warrant  fliould 
be  returned  :  and  the  return  of  the  warrant  is  pavt  of  the 
execution  of  it.  And  a  conftable  refufing  to  execute  a 
warrant  of  a  Juftice  of  peaccy  is  indiftaU^^  And  fo  ii 
2  RoL  Rep.  78. 

As  to  the  objeftion,  that  the  conftable  is  not  obliged  to 
execute  this  warrant ;  it  was  intended  by  the  aft  qf  parlia- 
ment that  the  conftiable  fhould  execute  it^  For  the  money 
being  to  be  levied  by  warrant  under  the  hand  of  the  juftice,. 
and  it  not  being  faid  in  the  aft  who  fhould  execute  the  war- 
rant, the  conftaWe  muft  execute  it,  who  is  the  proper 
officer  attendant  on  the  juftices  of  peace.  And  befides 
tkerc  are  feveral  things  appointed  in  the  aft  of  parliament  to 

be 
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RzGiNA      be  done  by  the  conftables ;    as  detaining  the  offender   ill 
^  ""  cuftody,  till  a  return  may  be  made  to  the  warrants,  fe^S.  J^ 

fearching  for  venifon,  fkins  of  deer,  and  toils,  fe^.  3.  which 
(hews  that  the  law-makers  looked  upon  him  as  the  proper 
perfon  in  this  cafe.  And  as  to  the  objeftion,  that  it  ma jr 
as  well  be  the  profecutor,  becaufe  power  is  given  to  hiih 
hy/eJl,  4.  to  detain  the  offender  till  a  retura  may  be  made 
of  ^he  warrant;  I  anfwer,  that  he  is  only  named  for  that 
particular  purpofe*  , 

As  to  the  objefiion  of  the  want  of  prout  paUi  per  r<- 
cordumj  that  is  but  inducement,  and  the  gtyi  of  the  offence 
is,  the  not  returning  the  warrant.  As  to  the  objeiSion, 
that  there  is  a  mif-trial,  I  think  this  is  the  very  beft  place 
from  whence  the  jury  could  come,  it  be  the  place  where 
the  warrant  was  delivered,  which  is  the  place  which  has  the 
nearefl  relation  ta  tfie  offence.  Alfo  this  indidment  is  for 
a  nonfeafancey  and  therefore  any  place  may  be  laid,  it  is  not 
material  what  j  but  the  place  that  is  laid  here  is  as  right  as 
can  be.  Alfo  It  would  have  been  good,  if  it  had  been,  that 
he  refufed  gei^erally,  without  any  place. 
* 

P^tt/^// juftice  for  the  queen^  The  queftion  is,  if  this  be 
a  good  indidlment,  and  I  hold  it  is  ;  a  negleA  of  duty  in  an 
officer  is  indiftable  at  common  law,  and  this  is  an  indiS- 
ment  at  common  law.  And  that  takes  away  the  exceptions 
to  the  indiftment  from  the  ftatute^  For  this  is  no  otherwife 
an  indid^ment  upon  the  ftatute,  than  that  the  ftatute  mjkkes 
it  the  conftable's  duty  to  execute  the  warrant- 

♦ 
But  it  is  objefted,  that  the  executing  of  this  warrant  is 
'iiot  made  part  of  the  conftable*s  duty  by  this  ftatute.     But 
to  this  I   anfwer,   that   conftables  are  known  officers  to 
juftices  of  "beace.     And  if  an  aft  of  parliament  foys,  a,  jullice 
of  peace  fnall  grant  a  warrant ;    of  confequence  of  law  it 
niuft  be  to  the  conftable.     Conftables  were  officers  at  com- 
.  mon  law,  they  were  eonfervators  of  the  peace  for  things 
tvithin  their  View,  and  fome  held  they  might  take  a  bond* 
But  they  (a)  are  not  judges  of  record*     But  ever  fince  ju£- 
W  Ace.  Cro*     ^j^gg  Qf  (i^g  peace  have  been  erefted,.  conftables  have  been 
^*  ^^^'         therr  officers,    and   conftaht  experience   is  fo.    5econdlyi 
Juftices  cannot  juftices  of  peace  Cannot  command  the  flief iff,  unlefs  power 
command  the     is  given  tnem  fo  to  do  in  the  a£l  of  parliament.     And  that 
f  ed^  "^^  w^r  f"PPof^'»  ^^^  *^  P^'^ty  fliould  execute  the  l^rarrant  is  harlh ; 
g^vcn  ^w^^    for  *a^  is  a  praftice  never  known  in  .the  laWy  but  it  muft  be 
done  by  the  ufuAl  officer.     And  I  believe  there  are  many 
a6ls  of  parliament,  Which  impower  juftices  to  grant  war- 
rants, that  do   not  mention  that  they  ^all  be  direAed  t3 
conftables.     If  a  jurifdiftion  of  a  rtew  matter  were  giveo  to  . 
this  court  by  aft  of  parliament,  we  muft  proceed  in  it  ac- 
cording to  our  old  forms.     So  juftices  muft  grant  their  War- 
rants to  their  known  officer.    My  lord  Cokey  4  Inft,  267^ 


Trinity  Term  4  Annse  reginae.  119^ 

lays,  that  a  conftable  of  a  hundred  ^as  not  an  ofRcec  at  Ricina 
common  law,  but  created  by  the  ftatute  of  fflnche/ferj  y,  ^ 
13  £</.  i.^.  2  f .  6.  Bat  I  hold  that  he  was  an  officer  at 
common  law,  and  the  ftatute  of  frinche/ier  only  enlarged  his 
authority  in  fomc  particulars.  And  fo  it  was  held  by  my 
lord  chief  juftice  Haley  in  the  cafe  of  Rex.  verfus  Kingj 
3  Kek  I97.-!130.  And  the  cafe  of  The  King  verf  Samois^ 
HiL  lb  ^  17  Jac.  cited  for  it.  And  the  new  authority, 
which  was  given  them  by  the  ftatute  of  Winchejier-^  was  what 
occafioned  the  miftake.  And  fo  they  are  officers  of  the 
peace,  and  officers  to  the  juftices  of  peace,  where  no  parti- 
cular officer  is  named. 

The  convidlions  are  biit  inducement,  and  therefore  they 
may  be  pleaded  without  proutpatet  per  recor}ium\  the  giji  of 
the  offijnce  is  the  not  returning  the  warrant.  And  there  are 
many  pafes,  that  where  a  matter  of  record,  which  is  alleged  in  ^ 

pleading,  is  only  introduftory,  it  is  not  ncccflary  to  aver  it 
by  the  record. 

The  warrant  requires  a  return,  fo  is  the  warrant  itfelf  ex- 
prefsly.  And  it  is  neceffary  on  the  frame  of  the  aft  6f  par- 
liament. For,  as  my  brother  Powys  fays,  the  offender  is  to 
be  kept  in  cuftody,  till  a  return  may  be  had  to  the  warrant  ;* 
and  for  that  reafon  the  return  ought  to  be  fpeedy,  that  if 
there  be  fufficient  diftrcfs,  the  offender  might  be  delivered  .  .  - 
©ut  of  cuftody;  or  if  not,  the  juftice  might  proceed  to  give 
fuch  farther  judgment  as  the  a£t  direSs.  And  in  order 
to  that,  the  juftice  ought  to  know  what  is  done  on  the  war* 
rant.  ^ 

It  is  objefted,  thirdly,  that  the  venire  facias  ought  to  have 
been  from  all  the  places  mentioned  in  the  indiftment.  But 
as  to  this,  the  difference  is,  where  the  matter  in  iffue  arifes 
in  fcveral  places,  where  the  venue  muft  be  from  all  the  places. 
As  where  a  prefcription  for  a  way  from  J.  through  B,  to  CI 
is  in  iiitie,  the  venue  muft  be  from  -M  -B.  and  CI  So  where 
the  appendancy  of  common  in  A.  to  lands  in  B,  is  traverfed, 
the  jury  muft  come  from  both  places.  But  though  a  matter 
arifing  in  another  place  is  neceffary  to  be  given  in  evidence, 
yet  if  the  iffue  be  not  upon  it,  it  is  otherwife.  And  to  that 
purpofe  is  the  cafe  of  Clerk  verf,  IVood^  Hutu  39.  HoL  305, 
I  Jones  2.  where  the,  plaintiff  declared,  that  he  was  feifed 
in  fee  oC  a  houfe  in  D,  and  that  the  defendant  was  feifed  in 
fee  of  feven  acres  of  land  in  J5.  and  that  he  and  all  thofe,  ' 
tsTf.  had  had  a  way  over  the  faid  feven  acres  to  a  place  in  S, 
and  that  the  defendant  had  plowed  up  the  feven  acres,  fc. 
and  upon  not  guilty  pleaded,  the  venue  was  from  D.  only, 
and  it  was  refolved  to  be  well ;  for  not  guilty  being  pleaded,  ' 
the/tfri  in  plowing  up  the  way  is  only  in  iffue,  though  the 
right  to  the  way  muft  be  proved  upon  the  trial  ;  ar\d  there- 
fore the  venue  need  be  oiJy  from  Z>.  otherwife  if  the  defendant 
had  traverfed  the  prefcription.  And  the  difference  is,  where 
the  prefcription  is  in  iffue,  and  wherp  the  tort  only.  As  upoji 

a  plea 
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RtdiiTA      ft  pica  of  not  piiliyy  3  Crd.  619*     Sidenham  Verf,  R$lnns\  art 
^  ''  aftion  for   flopping  a  way ;    the  fame  cafe,  and  the  famtf 

Y-^TT.  jiffgj.g,;jcc.  3  Cro,  751.  Liedi  verf.  Shdktrley  \  an  a£tioit 
upon  the  cafe  of  flopping  his  water  courfe  to  bis  mill,  and 
the  declaration  of  a  water-courfe  running  by  three  viUi 
A.  B.  and  C  to  his  mill,  and  that  the  defendant  flopped  die 
water-courfe  in  A.  and  upon  not  guilty  pleaded,  the  vema 
was  from  J.  only,  and  held  Well,  the  tflue  being  not  guilty  ^ 
otberwife,  if  the  ifTue  bad  been  upon  the  prefcriptioo. 
a  Cr^  631.  B/frbole  verf,  Kent^  ravifhmcnt  of  ward ;  the 
plaintifl  declared,  that  the  anceflor  of  the  ward  held  landd 
in  S,  and  T.  of  the  plaintifF,  as  of  his  manor  of  S,  i^e,  2sA 
the  defendant  raviibed  the  ward  apud  S,  and  upon  not  guilty 
pleaded,  the  vtnui  was  from  S.  and  aiHgi;^ed  for  error,  be-* 
caufe  it  ought  to  have  been  fi-om  the  manor  of  S,  or  from 
that  and  T,  but  refolved  to  be  well,  not  guilty  being  pleads 
cd :  for  then  the  ifTue  is  upon  the  ravifhment,  which  is  laid 
at  S.  but  otherwife  if  the  iiTue  had  been  upon  the  tenure,  fof  , 
then  it  fhould  have  been  from  the  manor  of  S.  and  71  And 
yet  in  both  thofe  cafes  the  tenure,  and  alfo  the  water-courfey 
muft  be  given  in  evidence ;  but  the  ifTue  is  diredly  upon 
the  tort^  and  but  incidentally  upon  the  tenure^  ^r«  But  it 
JS  objeAed,  that  the  venui  ow^t  at  leafl  to  have  been  from 
two  of  the  places ;  Felpbam^  where  the  warrant  was  de-^ 
Kvered  (^and  that  place  all  agreed  it  ouglit  to  come  from,  for 
that  is  the  mofl  material  thing)  and  it  ou^t  to  be  alfo  from 
JVatbirtorty  the  place  where  the  money  was  levied.  BuC' 
that  I  deny,  for  the  matter  of  the  money  being  levied  might 
have  been  left  <  out  of  the  indi<%nent,  though  it  'will  be  an 
aggravation  of  the  fine,  for  the  ofFence  is  not  returning  thtf 
warrant.  And  in  cafe  this  had  been  an  adionr<  to  recover 
damages,  this  might  have  been  an  objection,  becaufe  tbef 
jury  ought  to  have  inquired  into  the  levying  the  money,  in 
order  to  have  enabled  them  to  afiefi  damages.  But  upon 
this  indi£hnent  it  was  enough  to  prove  a  tleiivery  of  di^ 
warrant-  ^ 

As  to  the  objedion,  that  there  ought  to  have  been  a  plac^ 
exprefTed  in  the  warrant,  where  it  fhould  be  returned  ^  that 
was  not  necefTary,  nor  ever  is  infertcd  in  any  warrants. 
And  if  the  juflice  was  not  to  be  found,  that  would  have  been 
a  good  excu(e  for  the  conflable  upon  his  defence  y  but  wtf 
mufl  prefiime  he  was  in  the  viray.  If  indifhneAts  will  not 
lie  in  this  cafe,  the  z&  of  parliament  will  fignify  nothing. 

H(^b  chief  juflice  for  the  defi^ndant:  I  make  noqueftion 
but  an  indi&ment  will  lie  in  this  cafe,  but  I  do  not  like 
this.  The  conftable  is  a  proper  officer  to  execute  die 
tvarrant ;  but  that  which  flicks  with  me  is,  that  tfaete  is 
neither  time  nor  place  mentioned  in  the  warrant,  when  and 
wfaem  it  fhould  be  returned ;  whereas  there  oi^t  to  be 
botbS  and  all  procefs  in  the  fuperior  courts  are  fo.  Muf^ 
tiic  conftable^  feek  the'  juftice  aU  over  the  county  ?  Indeecl 

original 


'■  V'  // 
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origiriai  writs  in  this  court  are  returnable  ubicunque'y  but      R«e'»A' 

thcfherlfFis  an  officer  to  this  fcourt,  and  therefore  muft  take      w^katt,  " 

hoticc  where  the  court  fits.     But  bills  in  this  court  have 

a  place  of  return^  aiidfo  ha^s  all  procefs  that  iiTues  out  of 

the  common  pleas  and  exchequer.     And  it  is   realbnable 

for  the  juftices  of  peacej  who  have  but  a  fpecial  aiithoriiyj  ; 

toinfcrt  a  place  of  return  in  their  Warrant. 

2.  The  time  when  the  warrant  was  returnable  is  not  fet 
dut.  All  that  is  faia  is^  that  it  was  aid  cerium  diem  bnge 
abbinc  praHeritunii  but  the  certain  time  ought  .to  have  been 
fet  out,  for  it  might  be  delivered  after  the  return  was  out. 
It  {a)  is  faidi  that  pafiea^  Jcilicety  the  faid  fecond  of  Siptem" 
bery  it  was  delivered  to  the  conftable  the  defendant  to  be 
executed  $  but  that  is  but  evafive,  for  it  might  be  delivered 
after,  and  alio  alter  the  return  was  out)  and  it  is  fiot  fufr 
ficiently  laid^  tliat  it  was  otherwife.  And  if  it  Was  fO|  then 
the  not  returning  it  is  no  ofience ;  for  a  man  is  not  bound 
to  execute  a  warrant,  that  is  delivered  to  him  after  the  re- 
turn is  out;  for  after  tbe«  return  is  out,  the  warrant  has  loft 
its  force;  The  indi^ment  would  have  been  better,  if  it 
had  been  for  uegledling  to  execute  the  warrant,  for  if  he  had 
not  paid  eve^y  perfon  their  f&are j  the  defcndaiit  'bad  not  exe-^ 
cuted  the  warrant; 

The  dafe  cited  by  my  brother  Gould  of  the  King  verf  the 
cverfecrs  ofSu  Ctemefifsi  Was  a  plain  cife,/  becaufe  the  non-* 
execution  was  in  the  pari(h  of  St.  Clemenf^,  But  there  is 
no  more  reafori  in  this  cafe  to  fay,  the  negle£t  was  at  Felp- 
haniy  than  at  any  place  elfe; 

As  to  what  has  been  iaid  abotrt  a  high  conftable,'  though 
the  cafe  of  Sharroci  v*  tiannemer^  Cro.  Eliz.  35^5.  is  that 
a  high  conftable  cannot  arreft  a  man  for  a  breach  of  ther 
peace  within  his  view,  for  that  he  was  not  fuch  an  officer^ 
nor  confer vator  of  the  peace,  whereof  the  common  law 
takes  any  notice^  for  he  is  not  mentioned  rn  any  book;  yet 
that  has  been  fince  contradiSed  in  my  lord  Haleh  time^ 
ATicL  25  Car.  2.  .^  Keb.  197.  2^0*  And  it  has  been  held, 
that  a  high  conftable  wias  an  officer  at  Common  law,  and  had 
power  to  do  all  things,  which  a  petty  conftable  can  do. 

Judgment  was  given  fo^  the  ^ueen,  by  the  opinion  of  the 
three /«^^  judges. 

Upon  the  former  arguments  of  thiscafe^  the  ^hief  juftice  If  4  (Unit c  give 
and  Powell^  and  the  court  held,  that  in  cafe  an  offender  was  «p«cuniary  pe- 
kut  once  convifted,  and  had  goods  ©nly  fuflkient  to  fatisfy  fJ^J.^^^^"^^; 
part  of  the  fum  fJTrfeited,  that  his  goods  could  not  be  taken>  ^ed  by  tjftrei 

zxA  fcr'want  of 
foods  -iiflpoies  s  corporal  punifhmcnt,  a6d  a  pany  agniftft  whom  there  it  a  Bugle  convHtion  only, 
las  good»  (uffictwt  to  (atisfy  a  part  Of  the  fam  only,  hit  goods  ought  not  to  b^  fciicdf  but  the 
corporal  punUhip^nt  ihould  be  infilled  upon  him.    S.  P.  11  Mod.  54.  Forti:?.  128.  132. 

fat  if  there  are  two  convldions  agakift  a  man,  and  he  has  j^oods  fbfficlent  to  fatlsfy  one,  and 
that  only,  they  ought  to  beleviod  under  one  convidlion,  and  the  corporal  punifimKnt  ^bodd  be 
iaiUdcd  upon  him  uifder  the  other.    S«  P.  x  x  Mod.  54.  Fort.  1 32. 

,  («)  It  fcemi,  this  is  another  good  dlAinfl  objeaion,  fbrit  teuldhave  beeil/^  tf  aim rttwuam 
9»4faB,  for  the  time  ander  tht  fcUiat  is  not  traverfiible. 

V9L,  IL  G  g  ^ut 
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ItBRiKA     but  he  mtift  be  imprifoncd  for  a  year,  and  fet  in  th*  p^Ilorf, 


■^'yatt. 


But  in  cafe  he  were  twice  rorfviil^d,  and  had  goods  fufllciem 
to  f*itisfjr  one  conviflion,  but  not  both^  he  mould  pay  one, 
and  fafter  corporal  punifliment  for  the  other.  But  the  law 
never  intended  he  (hould  fuffer  both  ways  upon  one  convic- 
tion, to  pay  part,  and  be  fet  fn  the  pillory  f6r  the  rcfidue. 

0  The  chief  jufttce  faid,  that  upon  the  return  of  want  of 

(«/vide  attc     <liftrcf5,  the  [ct)  juffice  of  peace  {hould  make  a  record  of 
$45-  it}  and  give  judgmtnt  for  the  corporal  pwTi&ment. 

The  chief  juftice  and  Powell  alfe  heldy  that  the  conftable 
was  not  obliged  to  return  the  U'arrant  itfclf  t«;thejufticcy 
But  might  keep  that  for  his  own  juftificationy  in  cafe  he 
fhould  be  qoeftioned  for  what  he  had  done ;  but  only  t* 
give  him  an  account  what  he  had  done  upon  it. 

The  chief  juftice  held,  that  it  was  not  neeeflary,  to  fet 
out  the  conviftions  in  the  indidtment  at  large,  but  only 
ff^ortly,  that  fuch  an  one  before  fuch  and  fuch  jufticcs  ccn- 
v\(keifecundumformam  Jiatutiy  et  fuperinJe  a  warrant  wis 
WTued,  l^e. 

Gerrard  verj.  DelavaT. 
i!l!?/if!!?  .AN  afl'ion  of  debt  upon  a  bond  of  2oo/,  the  defendant, 

upon  a  bond  un-^    L\         .  .  r  »      »        i  i*  •  %     i 

til  the  eondrtion  -^Tx  Without  crsvmg  oy^r  of  the  bond  or  condition,  pleads 

appears  the  pe-  that  he  was  difcharged  by  the  a£l  of  poor  prifbners  a  ^  J 
naltyjhallbe  of  this  quecn,  cap,  t6.  The  chief  juffice  took  the  exccp- 
conilcered  as  the    .  l         i         "'^   v  •  r    i      ».     "^  i  L 

debt.  tion,  that  the  condition  of  the  bond   not   appearing,  the 

whole  200/.  mart  be  taken  to  be  a  debt,  and  confequently 
ease  519.  ^j^^  defendant  not  within  the  a£t  of  parfiament  (though  In 
truth  the  bond  was  onl-y  for  payment  of  roo/.)  and  for  this 
reafon  judgment  , was  given  for  the  plaintiff  by  the  whole 
court.  Forthcv  could  not  take  notice,  but  that  the  whole 
200/.  was  a  juft  debt  to  the  plaintiff. 

The  chief  juftice  fiiid,  that  there  were  three  forts  of  dis- 
charges by  this  aft.     Flrft,   the  original  difcharge  by  the 
juftices  of  peace  at  fcflions  out  of  aftual  cuftody.     Secondly, 
if  a  pcrfon  fo  difchargtd  v/as   arrcftcd   again^  there  was  a 
fccond  difcharge  upon  common  bail.     And  a  third,  whereby 
the  body  of  the  debtor,  was  exempted  from  being  liable  to 
(if)  Vide  ante     he  taken   in  executior^.'    But  that  the  (tf)  provijo  extended 
.  1088.  to  all  thcfc,  that  no  pcrfon  fhouW  have  any  benefit  of  any  of 

them,  that  was  indebted  above  the  fum  of  xooL  principal 
money  and  Jiimages. 

P^w// juftice  faid,  that  if  the  money  in  the  condition  vns 

not  paid  at  the  day,  the  intcrcft  was  damages  ♦. 
.  *  Note,  this  caic  wz^  adjudged  In  M\:hi:eim&i  tn  m  foUoXng,  and  iiicited  h«c  by  taoMn* 
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Regiha  verf.  Peirfon. 

^.  C.  Saik.  332. 

A  Writ  of  error  of  a  judgment  given  at  the  feflions  for  AAindiamcnt 
the  county  of  MulStfex  at  Hickes's-hall  by  the  juftices  ^^^^^^ 
of  peace  therei   upon  an  indidiinent,  which  fets  fprth^  that  any  one  forbcinf 
the  defendant  fuch  a  day  and  year,  and  at.divers  other  days,  abawd^andpro^ 
at  fuch  a  place, /«;>  et  adhuc  eft  communis  lena^  Jnglice  ^  ^^^^^''^^'^\ 
common  bawd,  €t  fro  conimodo  et  hero  fuo  fropHo  adtunc  et  ^^  ^^  ^^ 
Hidmqu&fdammale  dlfpojitaspirfinas  tarn  homines  qiiam  inulieres  mit  fomicatiortrf 
in  diverfis  domibus  lupanaribus  conpenire^fiortationeni  et  fornix  ^Mod.  178, 
cationem  committere^  aditlnc  et  ibidem  ilUcite  procuravit,  in  con^  i^sid?"«» 
Umptunii  iS€»     To  this  indi£lment  the  defendant  pleaded  Far.  52. 
not  guilty,  and  was  convi(S):ed,  and  fined  100/.     Arid  the  »  ^^'  *99- 
judgment  was  rcvcrfed  j    for  the  indi&nent  ought  to  have  For  keeping  a 
been,  for  keeping  a  common  bawdy-houfe.     But  what  is  ^y^^^"^^^ 
charged  in  this  indi<E):ment  is  but  fplicitation  of  ehaftity,  SaUc!  384^ 
which  is  a  fpiritual  offence,  and  not  inquirable  or  puniOi- 
able  at  common  law.     And  ferjeant  Broderici  relied  on  the 
difierence  in  I  R»ll.  44.  n.  $,  9.  Where  it  is  refolved,  that  ' 
for  (ajring  a  woman   is  a  bawd,    no  (a)  ad^ion  will  lie  at 
common  law;   otherwife,   if  you  fay  fhe  is  a  bawd,  and 
keeps  a  bawdy«houfe ;  becaufe  that  is  an  oftence  inquirable 
Ind  puniihable  in  a  leet. 

It  was  agreed  both  by  the  court  arid  counfel  in  this  cafe,  a  tedgcr  who 


cm  to 


flut  if  a  perfon  wis  only  a  lodger  m  a*houfe,  yet  if  fhe  "<<^*^<^rr(>. 
made  ufe  of  her  r(jiom  for  toe  entertaining  and  accommo-  accoir.n.oc-te 


dating  people  in  the  way  of  a  bawdy-houfe,  it  would  be  t-^rn.  itors  ^-^  to 
keeping  of  a  bawdy-houfe,  as  much  as  if  (he  bad  the  whole  p^  confidired  .13 

houfc-      (b)  hcuf./  ^ 

{a)  R.  ace.  Str.  xfoo.  10  Mdd.  384;    (b)  D.  ace.  Stf.  1106; 

Regina  verf.  Weftan 

THE  ciefenidant  was  adjudged  by  two  juftices  of  theif  a  Aatu^e.w- 
peace^  to  be  the  father  bf  a  baftard  child  r  and  the  thonfesju;!  c.> 
6rder  being  removed  into  the  king's  bench  by  ^^^'^^^'''j  ^^"fcr  rv  A' - 
leveral  exceptions  were  taken  to  it.  mem  of  money 

weekly,  they 
mstf  dirtft  tfa^  flrft  psyinent  to  be  txUibi  before  the  expiracion  of  a  week  from  the  making  of  the 
•rfcr. 

I.  That  the  juftices  had  ordered  the  weekly  payments  to 
be  made  upon  a  particular  day,  f//z.    every  Monday^  in 

Whatevet  frnns  jiH^ce*  are  impowef  cd  to  order  for  the  relief  of  the  poor  they  may  dired  to  be 
t>»dltotlttpari(hoftcefi.    S.  C«  Sattr.  121.  Hdt.  107. 

An  tdjQdicMkm  %j  tm^  jaft«De$  in  the  iingiOM'  nvmUr,  «•  ^^  ^^  a(d}ttd|fc,  is  void*    S«  C. 
S9lk.  111.  Holt.  107. 

\nU  Sbaw^tporilb  i*Mf.  c.  fj,  C  iS. 

Q  g  %  which 
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RrftiNA      which  they  had  gone  beyond  the  -power  given  them  In  thtf 

WiiToK.     ft^tute;   for  computing  the  time  from  the  making  of  the 

order,  the  week   was  not  up   on  the  Monday,     fiut  Holt 

chief  juftice  held  that  it  was  well,  and  if  it  was  before  Ac 

.day   the  week  was  up,    yet  payment  before  the  day  was 

payment  at  the  day.     And   P^u;^// juftice  faid,    that  if  a 

^"^^  *  P°JT*^  man  had  a  power  to  make  leafes  referving  the  ancient  yearly 

rrfcrvlngtbr     ^^"^  anrtuaJly,  yet  if  it  were  referred  upon  a  day  before  the 

rentannuallxt     year  was  upi  as  if  the  year  ended  at   Chriftmasy  and  it  was 

tbe  rent  may  bt  rcfervcd  2Lt  MichaelmaSj  it  would  be  well,  purfuant  to  the 

Sfh'mfddl^trfPo^^'''  ^*^^^**  /ii// agreed. 

the  year. 

1.  That  the  money  was  ordered  to  be  paid  to  the  over- 
/  fcers  of  the  poor,  whereas  it  ought  to  have  been  ordered  to 

have  been  paid  to  the  inhabitants  of  die  parifh  generally. 
But  Holt  held  it  was  well  enough,  and  that  if  an  order  had 
been  made  before  the  43  of  Elix.  which  conftituted  over- 
fecrs  oiFthe  poor,  the  juftices  of  peace  might  have  ordered 
the  money  to  Have  been  paid  to  two  or  three  of  the  inhabi* 
tants  of  the  parifh,  and  fo  now  they  may  order  it  to  be  paid 
to  the  overfeer^. 

3.  Bat  tjie  gnSit  objcdion  which  ftuck  long  with  the 
^urt  was,  that  after  the  recital  x>f  the  order  when  it  came 
to  the  adjudication,  it  was,wc  thofaid  juftices /i!?/^  adjudge, 
inftead  of  do^  the  Angular  number  for  the  plural.  Mr.  Eyre 
to  maintain  it  cited  FullwooiPs  cafe,  i  Cro.  489.  where  R 
'  and  others  were  indi£ted  on  the  3  Hen.  7.  c.  2.  for  a&ult- 

ing  and  taking  a  woman  away  by  force  and  marrying  her 
againft  her  will ;  and  the  indidhnent  was  cepit  inftead  of 
eeperunt ;  and  notwithftanding  that  exception  taken,  yet 
judement  of  death  i^'as  given  againft  the  defendants.  But 
Holt  chief  juftice  faid,  that  the  anfwer,  which  is  reported  in 
the  book  to  have  been  given  to  the  objection,  is  not  ade- 
quate to  it,  and  is  fo  very  odd,  that  he  feared  the  reporter 
was  miftakcn,  and  ordered  the  roll  to  be  fearched ;  and  upon 
fearching,  the  roll  was  produced  in  court,  and  was  intr. 
HiL  13  Car,  l.  Rot.  24.  inter  placita  coroniae^  and  was  not 
eepit  as  it  was  reported  ,to  be  in  the  book,  but  eeperunt 
And  fo  that  cafe  being  removed  out  of  the  way,  after  the 
cafe  had  depended  two  terms,' and  been  feveral  times  ftirrcd, 
the  court  for  that  exception  the  laft  day  of  tbe  tenn  quafhed 
the  order. 

And  afterwards  the  fame  juftices  made  another  order  with 
the  very  fame  fault  in  it,  viz.  Doth  adjudge,  and  upon  a 
certiorari  that  was  quaftiod,  HiL  4  Jnnae  B.  IL 
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4  Annje  reginse,  B.  R.    1705. 
Regina  verj.  Baines. 

THE  defendant  was  by  order  of  feilions,   for  feveral  A  certiorari  to 
grofs  mifdemcanors,  turned  out  from  being  clerk  of '"^^^'Dpro- 
the  peace,  and  the   order  was   removed    into   the   court  ^p^J^JJ^^ 
by  certiorari  \     and    for  fev^ral  exceptions  to  the    order  not  remove  any 
the  court  were  all  of  opinion  to  qualb  the   order ;  when  proceedings 
Mr.  Attorney  took  an  exception  to  the  urtioruri^  becaufe  it  Jh^^^  ^^ 
was  to  remove  omms  ordines  verfus  Baines  et  Atktnfon  nuper  s.  c.  Salk.*  157. 
fa£loi^  and  the  order  removed  was  verfus  Baines  only>  and  R-  «?•  ante 
appeared  to  be  made  after  the  tefte  of  the  writ.     And  the  ^9- 
court  ordered  counfel  of  both  fides  to  fpeak  to  this  point. 
And  it  was  argued  by   Mr.  IVeld  and  Mr.  Broderick  for 
Mr.  Baines 'i  and  by  Mr.  Attorney  of  the  other  fide.     It  was  Q^Whethcr  a 
faid  for  Bainisy  that  the  words  ought  to  be  taken  diftribu-  certiorari  to 
tivelyi  as  if  5.  and  C.  releafe  to  J.ydl  aflions,  which  thev  j^^^^^^^^J* 
have  againft  v/.  it  will  releafe  both  joint  adlions,  and  alfo  mpove  an  order 
fcvcral  ones  :    that  thefe  writs  ought  to  have  a  liberal  con.-  made  after  the 
ftruftlon  given  them,  becaufe  they  are  to  infpeca  the  pro-  cmiorlri*!^ 
ceedings  of  other  courts;    as  upon  ?i  certiorari  2l  caufe  en- vide  ante  836.  • 
teted,  or  an  order  made,  or  an  indictment  found,  after  the  pDfti305, 
/^/ of  the  wiit  fliall  be  removed.     That  there  is  a  great 
deal  of  difference  between  a  certiorari  and  a  writ  of  error  j 
for  a  certiorari  is  general,  to  remove  omnes  ordinesy  but  a 
writ  of  error  is  tied  up  to  fuch  a  particular  record  between 
fuch  an  one  plaintifF,  and  fuch  an  one  defendant,  in  fuch  a 
plea;  and  therefore  a  writ  of  error  of  a  judgment  betweea 
-d,  plaintifF,  and  B.  and  C  defendants,  will  not  remove  a 
judgment  in  a  fuit  between  A,  plaintiff  and  B,  defendant ; 
but  a  certiorari  to  remove  omnes  ordines  verfus  A.  B>  and  C 
win  remove  all  orders  againft  any  of  them.     And  fo  is  the   ^ 
cafe  of  the  King  v.  Lovet,  3  Keb,   10^^  a  certiorari  to  re^ 
move  an  indictment  of  force,  unde  /*.  et  T.  indi^atifunt : 
and^e  court  held,  that  that  would  remove  an  indictment 
againft  L,  only ;  for  they  held,  that  a  certiorari  was  joint 
and  fcvcral,  butothcrwifc  of  a  writ  of  error,  which  would 
G  g  3  >       not 
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^EfsiKA  notrcnipve  a  feveral  indiftmcnt.  And  even  in  a  writ  of 
p^^„^,  error,  in  the  cafe  of  Gay  v.  Adams^  %  Saund.  291,  202.  the 
>vrit  of  error  Was  direSed  ptajori  £t  alder mannis  civltatisfuae 
B.  ac  major!  ei  con^abulariisjlapulae  B.  rucnon  vicecomitihus 
ejujdemj  ac  hallivh  majors  et  communitati  ejufdem  ^riae 
Tolfelj  ac  baliivis  et  communitati  curiae  fuae  pedis  tulvirizati^ 
.  et  eorum  cui/ihetj  to  certify  a  record  of  a  judgment  ^ftt/Azr^tf/ 
fuit  coram  vobis  in  curia  noftra  civiif/tis  praediilae  fme  brrM 
ho/iroy  fcf c.  and  the  record  certified  was,  pJacita  in  curia domini 
regis  Tolffl  ciyifatis  praecIi^aeyCoramA.  etB.  tamvicecomitihs 
comitatus  civitatispraedi^toi  quam  bailivis  majvreet  communitate 
ejufdem  civitatis^  &f,  though  the  record  certified  was  not 
before  fo  many  as  the  record  dcfcribed  in  the  writ  of  error, 
yet  it  was  held  to  be  well,  becaufe  the  coram  vobis  fhould  be 
talcen  diftributive  ;  as  coram  all  the  fald  officers,  or  any  of 
them.  So  in  the  cafe  of  Ord  v.  Morton^  Telv.  ail.  die 
writ  of  error  was  of  a  judgment  in  cjeftment  before  the 
bifliop  of  Durham^  and  feven  others  by  name ;  and  the  rc- 
pord  certified  was  before  the  bifbop  and  eight  others  :  and 
the  record  W2S  held  to  be  well  removed  :  for  fo  the  parties 
be  right  named,  any  other  variance  will  not  hurt.  The  cafe 
of  the  {d)  King  v.  rojfebrooi^  ante  609. '  was,  a  certiorari  to 
remove  all  orders  againft  A.  B.  and  C  and  the  cafe  was, 
that  there  was  a  joint  order  againft  A  B.  and  CI  and  ano- 
ther againft  two  of  them,  and  another  againft  one  of  them 
only ;  and  it  was  refolvcjj,  that  the  joint  order  was  only 
removed,  and  not  the  two  laft.  But  the  reafon  of  that  rc- 
folution  was,  becaufe  the  court  tcpk  it,  that  the  firft  was 
the  only  order  was  intended  to  be  removed.  Mr.  Broderick 
jirged  farther,  that  there  was  a  great  deal  of  difference  be- 
tween writs  of  error  and  eertioraris.  For  writs  of  error  arc 
to  deftroy  the  judgment,  and  therefore  ought  to  be  taken 
ftritUy;  and  therefoie  the  cafes  of  writs  of  error  will  be 
no  rule  to  govern  this  cafe ;  that  a  writ  of  error  c^n  remove 
but  one  record,  though  there  were  many  records  that  would 
anfwer  the  defcription,  nay,  though  there  wece  more  that 
were  the  fame  totidem  verbis  :  but  that  it  \vas  otherwifc  of 
eertioraris.  He  faid,  that  the  cafe  of  Fojjebrook  was  as  it  is 
cited  ;  but  that  it  was  refolved  by  the  three  judges,  abjerde 
Holt  chief  juftice.  3  Keb.  102.  was  dire£lly  contrary,  and 
fo  was  I  l^olL  395.  Chancfs  cafe,  37  W  38  Elix.  it  a  cer^ 
tiorari  iflues  to'  remove  an  indiSment  of  forcible  entry 
againft  feven,  naming  them,  where  but  four  of  them  only 
are  indifted,  yet  it  ought  to  bcf  removed.  He  faid,  that 
joint  words  fn  all  mandatory  or  prohibitory  writs  are  taken 
jointly  and  feyerally ;  as  if  a  mandamus  be  to  fwear  two  per- 
ih)  R.  ace.  anee  fons  duly  ele£ied^  in  (i)  the  return  both  their  eledions  mim  be 
*  anfwered.  He  cited  Teh.  21%.  and  remembered  the  differ- 

ence there  taken,  between  writs  to  remove  a  record,  as 
ponesy  recordatesy  lie.  and  writs  to  defeat  a  rcqord,  as  writs 

(a)  This  is  the  cafe  reported  ante  609,  under  the  nunc  ofRezv.firowD,etar. 

'•'••'" '  of 
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<f  error,  anil  writs  of  falfe  judgment.     And  cited  the  cafe      KzGiit% 
of  the  procedendo^  Fiiz,  procedendo  3.  where  the  procedendo  * 

mentioned  the  a/Bze  to  have  been  arraigned  before  twojuf- 
tices,  and  in  truth  it  was  arraigned  before  three,  and  yet 
good.     And  3  He?L  »6.  2>  Bro,  Rscordare  2.  Fiiz,  Replevin  2.  i 

where  2ipcne  in  a  replevin  wag  fued  at  the  fuit  of  the  defend- 
ant, and  the  words  were,  et  dicas  praefato  SL  the  defendant^ 
where  it  fliould  have  been  jf,  the  plaintiff ;  and  well.  For 
the  plea  ihall  not  be  held  upon  the  pone^  but  tipon  the  plaint;  /  * 

And  it  has  not  been  feeji,  that  a  writ  oi pone  or  recordan 
h^  been  abated,  for  they  have  loft  their  forces  when  the 
plea  is  removed.  [But  note,  fays  Breaks  that  if  the  pone  be 
between  the-plamtiff  and  a  ftranger,  it  is  a  void  removing.] 
And  in  the  principal  cafe  there  the  record  is  held  to  be  weS 
removed,  though  tr.e  judges  cannot  proceed  to  examine  the 
error*.  He  faid,  that  joint  words  Ihould  be  conftrued  fe- 
derally, and  cited  theKrafe  in  Dier  34.  ?xA  Moore  164.  JS//- 
lingbam^s  cafe,  where  SF.  B,  and  Z.  B.  are  pardoned  omnia 
4idkrmim«da  utUgaria  verfois  prgefatoi  fV,  et  L*feu  verfus  eorum 
edUrum  promulgafa ;  and  though  the  words  of  the  pardon 
were  joint  yet  it  was  allowed ,  becaufe  it  Ihould  be  conftru- 
ed feverally  acoordtng  to  the  fubjecft  matter,  feiliceXy  felonies, 
which  cannot  be  jointi  but  it  ftiould  have  been,  ei  eorum 
aliquem.  So  the  jtatute  13  Eli%.  c.  i.  makes  it  treafon  dur- 
ing the  queen's  life  to  iay,  that  flie  is  not,  nor'ought  not  to 
be,  queen  of  this  realm  of  England',  and  of  the  realms  of 
France  and  Ireland:  and  yet  where  one  faid,  that  the  queen 
was  not  queen  of  France  nor  of  Ireland,  faying  nothing  of 
England^  it  was  reiblved  to  be  treafon,  notwithftanding  the 
word  and^  which  was  taken  as  at.  1  And.  233*  2  And.  149.     • 

Mr.  Attorney  GtstiCRal  faid,  that  Mr.  Broderick  agreed, 
that  in  cafe  of  a  writ  of  error  no  other  record  could  be  re- 
moved, but  oiUv  one  that  anfwcred  the  defcription  in  the 
writ  of  error.  Kow  a  certiorari  does  not  differ  from  a  writ 
of  error  in  reaiibn,  nor  the  nature  of  the  thing  5  for  upon 
this  writ  thej-ecord  ihall  be  examined.  And  the  reafon 
why  this  writ  is  brought  is,  becaufe  a  writ  of  error  does  not 
lie  upon  an  order  of  feffioi^s ;  and  the  word  terminari  in  this 
writ  fignifies  only  'finally  determined-  And  agreeable  to 
this  was  the  refolution  of  that  cafe  in  the  year  1 700,  cited    ' 

Sf  Mr.  Weid*  In  that  cafe,  there  was  an  indictment  agaioft 
I  three,  and  ;inodier  againft  two  of  them,  and  another 
againft  one  of  them  only  ^  and  they  were  all  removed  up  : 
but  the  court  would  proceed  only  on  that  againft  all  three, 
which  agreed  with  the  defcription  in  the  writ.  As  for 
Mr.  Weidf'&  reafon  of  that  cafe,  becaufe  the  court  took  it, 
that  the  joint  indi<^ent  was  the  only  one  intended  to  be 
removed^  that  will  not  fupport  the  refolution ;  for  if  the 
writ  be  in  its  nature  joint  and  federal  by  conftructicn  of 

law, 
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RtoxNA  law,  they  muft  have  been  ail  removed,  becaufe  die  iPull  im--' 
1^1.  P^'^  ^^  words  of  the  writ  muft  be  aiifwered  :  and  it  is 
not  a  ^matter  of  cleftion,  to  return  them  ^1  or  part  only» 
becaufe  the  words  of  the  writ  upon  that  fuppofitton  are  not 
fatisfied  by  the  return  of  part  only.  And  the  ^erthrari  was, 
pmnia  ef  Jin^a  inJiSIamenta,  The  conftant  fonn  of  r/r- 
tioraris  is  to  make  them  joint  and  fevcral,  viz,  omnia  ft 
fmgula  indiSf amenta  againfl:  J.  and  B,  or  either  of  them ;  and 
if  what  is  contended  for  of  the  other  fide  ihould  take  place, 
if  there  were  a  joint  indiftment  or  order  againft  A,  and  B. 
and  fevefal  indictments  or  orders  againft  each  of  them,  ii 
one  of  them  only  fhould  bring  a  certiorari^  this  wj3uld  re- 
move not  only  tne  feveral  order  or  indidracnt  againft  him, 
but  the  joint  one  againft  him  and  the  other  two.  For,  as  I 
faid  before,  it  is  not  In  the  eIe£^ion  of  the  officer,  to  return 
up  one,  ahd  keep  back  the  other.  He  faid,  the  cafe  of 
Kebtevfzs  not  againft  him;  for  that  was  only,  that  a  r/r. 
iidrari  might  be  joint  and  feveral,  which  a  writ  of  error 
could  not  be ;  which  I  agree.  But  then  there  muft  be  feve- 
ral wjprds,  as  it  muft  be  intended  there  were  in  that  cafe. 
The  cafe  in  Telverton  he  faid  was  for  him,  but  what  would 
be  a  full  anfwer  to  that  cafe,  and  alfo  to  the  cafe  in  Saunders^ 
was,  what  was  held  in  the  cafe  of  lord  Cromwell  v.  jlndrews^ 
felv.  6.  that  if  the  record  is  rccfted  right  in  the  writ  of  error 
in  the  nam*es  of  the  parties  and  the  thing  rccpycrcd,  it 
would  be  fufficient  to  remove  the  record,  thpugh  there  were 
fome  variance  in  the  judges  in  tl^e  number  of  them. 

2.  Another  exception  to  the  certiorari  he  faid  was,  that  it 
was  drhnes  or  dines  nvper'faHoSy  which  tied  it  up  to  orders 
made  before  that  time  \  and  this  order  returned  up  was 
made  after  the  tejle  of  the  writ.  '  And  thefe  provifional  cer^ 
fioraris  ought  to  be  worded  generally,  faaos, 

Mr.  fTeld  anfwercd  to  this  exception,  that  it  was  reiblved 
to  be  well  in  the  cafe  of  Crojfe  yl  Smithy  ante  836.  where  the 
certiorari  was  to  remove  a  plaint  tunc  nuper  levatanty  and  yet 
held,  that  it  would  remove  a  plaint  levied  between  the  tefie 
and  return  of  the  f^r//Vflir/. 

Upon  the  firft  fpeaking  to  the  cafe  in  Mtcbaebnas  term  y 
the  chief  juftice  faid,.  that  a  writ  of  error  was  only  of  one 
judgment,  hut  z  certiorari  might  affed  more  orders  or  in- 
dictments; 

Powell.  What  is  the  meaning  of  putting  in  the  words,  or 
cither  of  Ihem,  in  thefe  writs  of  certiorari?  In  that  cafe 
cited  out  of  Sdundiri  the  court  went  much  upon  the  con- 
ftant form  of  writs  to  that  court,  which  bad  always  gone 

-         '  that 
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ffaat way:  and  I  heard  chief  juftice  Saunders  (ay  to.    Tq      Rioina 
which  the  chief  juftice  feid,  it  would  be  hard  t6  maintai^      .  ^ 
that  judgment  odierwife.  f*    **r 

Upon  the  fccond  arguir^ent  pt  this  cafe  ip  HiL  ^  Holi 
/chief  juft Ice  fatd,  that  the  certiorari  was  to  remove  all  orders 
agalnft  Jtkinfoff  and  Baines',  and  that  there  was  no  order 
againft  J,  and  B,.h^i  onlv  againft  B^  If  a  man  brings  an 
ajimpjit  againft  >/«  and  B,  upop  the  promife  of  both,  and 
upon  evidence  it  appears  to  have  been  the  promife  of  one  of 
them  onlV)  the  plaintiff  cannot  recaver ;  for  always  when 
two  perions  are  named,  it  is  underftood  of  them  jointly, 
ttnlefs  it  be  iaid^  or  any  of  tben^:  but  it  is  joint  in  common  . 
parlance.  As  to  ^e  cafe  of  a  pardon  to  J.  and  B,  of 
all  offences  whereof  A.  and  B.  are  indided^  that  muft  be 
taken  fey erally  from  the  hature  of  the  thing;  becaufethe 
offences  are  feveral,  and  confequently  fp  muft  the  operation 
of  the  psirdon  be.  A  man  may  have  one  prohibition  to  fe- 
vend  fuits,  but  then  it  muft  appear  fo  in  the  writ.  Se  a 
man  may  have  one  certiortiri  to  remove  feveral  iiidi£bnents, 
but  then  the  writ  muft  mention  feveral  indidnients.  And 
here  the  juftices  of  peace  pannot  certify  indi^nients  or  or- 
ders made  by  them  into  this  court,  without  a  writ  of  cer^ 
(torerij  as  juftices  of  (|y^r  and  tepniner  may;  and  therefore 
the  reipoy^  of  this  order,  ^vl^ether  removed  or  not^  depend^ 
ppon  ti^e  efficacy  of  the  writ. 

Powell  I  thp4ght  you  would  have  fearched  fpr  the  writ 
in  that  c^e  in  Keblp',  for  notwithftanding  any  thing  that  is 
faid  in  that  book,  the  writ  in,  that  cafe  might  be  joint  and 
feveral    And  Holt  (aid)  tl^at  where  a  report  of  a  cafe  is  ^ 

doubtful,  it  ought  tol^e  verified  by  the  record. 

PowelL  How  do  yoi|  anfwer  the  cafe  of  the  King  verf 
F^throokf  Antebo(j^. 

AftervTards  in  Mich.  4.  the  certiorari  was  qualhed,  be- 
caule  it  was  not  f^ifficient  to  remove  thefe  feveral  orders ; 
and  a  new  writ  granted:  ^ut  it  was  agreed  to  be  a  good 
writ,  to  remove  a  joint  order  againft  A.  mi  £• 

Holt  chief  juftice  laid  upon  one  of  the  arguments  of  this 
cafe,  that  the  juftices  of  peace  had  beft  have  a  care,  of 
making  the  order  they  fhould  return  different  from  the 
record. 
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ArnTa.^'  Hyde  qui  tarn,  &c.  verf.  Partridge. 

Ret.  304. 

O  ^v'h«hcrtlle  'TPHE    cafe  was,    a  fuit  commenced  in  the  admiralty 

lutute  ot  limi-     jL    court  for  fcamens  wages,  and  the  defendant  below 

latiOMof  the      pleaded  the  ftatutc  21  ^ae.  of  limitations,  and  that  the  con- 

cxttt^ito^fiiils   ^^  was  made  above  ten  years  before  the  fuit  commenced; 

in  the  admi-       ^^d  the  judge  below  over-ruled  the  pJca.     And  the  defend- 

rahy  for  mari-     ant  below  moved  for  a  pfrohibition,  for  refufing  the  p)ea ; 

c^slik?^"*    ^'  ®"^  ^'^  court  granted  it,  with  a  direftion  to  declare  upon 

5  Salk.  2X7^       i^>  ^^^  ^^  matter  might  come  judicially  in  queftton  5  ^icfa 

Holt 428.  with    was  aiccordingly  done,  and  the  cafe  put  into  a  declaration; 

^^^'wod!^*'^'*^  ^"^  "P^*^  *  demurrer  to  it,  the  cafe  was  fcveral  times  argued, 

»oc.  aMc^934.     And  when  it  flood  for  the  refolutionof  the  court,  HnU  chief 

nuncvid.4  Ann.  juftice  took  an  exception  to  the  plea  below,  that  it  \7^  faid, 

.<^^6- f.  >•;.  18.  that  the  contraft  was  made  above  ten  years  before  the  fuit 

th<pe  tli«t*thc  *  commenced,   which  was  not  material  {    for    the  caufe  of 

o^aft  was      a£lion  did  not  accrue  by  the  contr a<9:,  but  by  the  detertniBa- 

niadetenycar$    tion  of  the  voyage,  and  it  did  not  appear  when  that  was; 

^Dcemrat^or*  ^^^  ^^"^  might  have  been  within  fix  years  before  the  futt 

the  fuit,  i«  bad.    Commenced,  though  the  contraft  was  made  fo  long  before; 

Vide  ante  838.     and  wages  are  not  due  till  the  determination  of  the  voyagt*, 

^J**!  whenfoever  the  contra^  is  made.     And  therefore  the  plea 

ought  to  have  been,  that  the  vopge  determined  above  foe 

years  before  the  fuit  commenced.     And  for  this  fault,  if  this 

plea^  had  been  pleaded  to  an  adion  brought  here,  we  ihould 

have  over-ruled  it;  and  confequently  they  below  have  done 

"^   well  in  over-ruling  it,  and  therefore  a  confultation  muft  be 

granted  5  clfe  the  matter  were  confiderable. 

Powell,  This  exception  is  fatal,  for  your  pr^ibition  is 
founded  upon  the  judge  of  the  adirtiraltj^s  rrfufing  to  allow 
your  plea,  which  was  no  more  than  be  ou^ht  to  do^  for 
chat  fault  in  it. 

•  And  a  confoltation  was  granted  upon  this  point  per  Mam 

curianu  B^itnote,  that  the  court  inclined,  that  a  confulta- 
tion ihould  be  granted  on  the  merits.  For  H^k  faid,  Aat  if 
a  contraA  is  made  on  the  iiigh  fea,  this  ftatutc  cannot 
be  pleaded  in  the  admiralty  to  a  fuit  Acre  for  it,  be- 
cause they  have  original  jurifdiftion  of  the  caufe,  and  are 
not  within  the  aft.  And  by  ufage  immemorial  they  have 
fucd  in  the  admiralty  for  mariners  wages,  though  the  con- 
traft  was  at  land ;  and  the  ftatute  feems  by  the  ^luiingi  to 
be  aimed  only  againft  f^^jts  at  common  law. 
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Bond  verf.  Barnes. 

Record  poft  Vol.  3.  p.  ss* 

THE   defendant    pleaded    another   aftion  pendent  \^  it^za^^ecyaahy 
abatement,  and  began  his  plea  thus,  t;/z.  petit  judicium  bill  a  plea  which 
^  narratlone^  and  concluded  it«thus,  unda  petit  judicium  de  P»*«ys  judgment 
Mrratione  pro  eadem  caufa  pendent e^  et  quod nar ratio  caffitur  :  ^""andTite' 
ind  upon  demurrer  Mr.  Branthwayte  prayed  judgment  final,  rhc  fame  may  be 
Upon  the  authority  of   xh^Qzkof  Mfdlnaveif.  Stoughtony^L^^^^'^^^ohf 
Trin.  tz  IVilL  3.  JB.  R.  ante  593.  where  he  illeged,  it  had  !2f  ^Ti^**R 
been  rcfolved,  that   the  commencement  and  conclufion  to  S^t^ft^^e©,' 
the  (kclaration  was  in  bar,  in  this  court.     And  the  court,  Viae  3  BL  Com. 
abfente  Holt^  held  it  to  be  in  bar,    a^d  gave  judgment  final  ^°n  Miffi?"n^' 
upon  the  firft  opening.  B^R.^  27  C?  3. 

fiut  it  feems,  that  it  'was  only  a  plea  in  abatement;  and 
no  fuch  matter  was  rcfolved  in  the  cafe  cited,  but  the  conv 
traryi  and  the  judgment  was  only  a  refpondes  oufter  in  that 
cafe. 

Mlfnomer  was  pleaded  in   the  fame  manner  as  before  ia 
Ac  cafe  of  North  verj.  Baker  this  term;    and  judgment  final 
given  the  laft  p^per  day,  when  the  court  was  full,  upon  the     • 
opening,  of  the  cafe,  and  the  manner  of  the  plea.     But  it 
wa8  not  oppofed,  there  being  no  counfel  for  the  defendant, 

Colefatt  verf.  Ncwcarqb, 

Minifter  of  a  donative  was  fued  in  the  ecclefiaftical  ^j^^  ixSgAox^ 

court,  for  that  when  he  read  prayers,  he  did  not  read  comt  Smot  de- 

the  whole  fcrvice,  but  left  out  what  parts  of  it  he  thought  fit,  priYc  the  pcKfon 

and  for  preaching  without  licence.  And  Mr.  King  moved  for  ]^  *  ^^^'^m!!! 

a  proh?bition>  upon  a  fuggeftion  that  the  church  was  a  dona-  31  o.^iJ. 

tive  ;  and  he  argued,  that  donatives  were  exempt  frpm  the  12  Mod.  €41. 

jurifdiftion  of  the  ordinarjr,  and  that  it  was  a  lay  diing,  and  ^^^yJ^^ 

the  bi(hop  could  not  vifit  it;  and  that  if  the  incumbent  was  j^  mifcolldSa 

guilty  of  herefy,  the  ordinary  could  not  meddle  Svi  th  him,  for  as  parfon.    R. 

the  parfon  was  privileged  in  refpcft  of  the  place ;    but  the  ^^  "  Mod. 

patron  might  by  commiffion  examine  the  matter,  and  upon  ^x^/  ^^sallc/* 

caufe  deprive  nim.     Telv.  61,  62.  Falrchild  verf,    Galre^  140. 

2  Cro,  63.  S.  C,  and  67,  Lit.  344.  a,  that  the  founder  (hall  AsforomittJnj 

vifit  them  ^  and  Bro.  Praemunire  21,.  to  the  fame  purpofc.     ^^  ^  ^' 

*  Or  preaching 

without  licence.  R.  ace.  12  Mod.  640.    Semb.  cont.  3  Salk.  141.    3  \vi|f.  ^^x* 

But  Ptnvellj  abfente  Holty  took  the  difference ;  where  the 
(iiit  in  the  ecclefiaftical  court  is  in  order  to  deprivation,  and 
where  only  for  reformation  of  manners ;  in  the  firft  cafe  the 
court  will  prohibit,  but  not  in  the  laft:  and.  therefor  w*,  if  in 

this 
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NewcoMB. 


A  mandamus 
Hes  to  compel  a 
bifliop  to  ^int  a 
licence  to  prcacfe 
<o  a  parfon  who 
^s  properly  qua^ 
^fled. 
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this  cafe  the  fpiritual  court  proceeded  to  deprivation,  the 
court  would  prohibit  them,  but  not  till  then.  He  (aid,  he 
had  known  prohibitions  denied  frequently  to  fuits  againft 
parfons  of  dfvnatives  for  marrying  without  licence.  He 
faid,  that  by  the  old  canon  law  preaching  was  no  part  of 
the  minifter's  office,  however  it  came  to  be  fo  much  in 
vogue  now;  but  only  reading  maft,  and  adminiftring  th^ 
facraments  i  and  no  body  preached  then  without  licence  cf 
the  bifhop,  but  he  appointed  preachers.  And  he  faid,  that 
now  fmce  the  aft  of  uniformity,  i  Eliz,  c,  2.  if  the  biihop 
denied  to  grant  a  licence  to  a  parfon,  who  was  fit  to  preach, 
they  would  grant  a  mandamus  to  him  to  grant  one,  and  that 
by  the  aft  of  uniformity  the  ecclefiaftical  jurifdiftion  was 
faved.     And  the  ipption  was  denied. 

Note,  Mr.  Mead  and  Mr.  Salkeld^  both  of  the  Middle 
Temple^  told  me,  they  had  both  known  the  phief  juftice  take 
the  fame  diilinftion,  that  the  parlbn  of  a  donative  was  liable 
to  the  ecclefiaftical  jurifdiftion,  as  he  was  a  member  of  the 
ecclefiaftical  body,  for  perfonal  offences,  though  for  matters 
relating  to  the  church  he  was  exempt  and  therefore  the  fpi- 
ritual court  could  not  deprive  him :  but  for  drunkennefs,  or 
preaching  herefy,  they  might  cenfure  hioi ;  and  that  icetn$ 
upon  confideration  of  the  cafe  in  Yeherton  to  be  the  better 
opinion. 


Mariners  may 
fue  for  their 
wages  in  the 
Court  oi'  admi* 
ralty,  notwith- 
ilanding-ihey  let 
themfelves  by  a 
written  tontxa^ 
made  at  land 
Vide  ante  577. 
Salk.31.pl*  I. 
$tr.  968.  Burr. 
1944.  3  Lev.  60. 


Bens  verf.  Parrc. 

SI  R  James  Mountague  moved  for  a  prohibition  to  a  fuit 
in  the  admiralty  for  feamen's  waees,  upon  a  fuggeftion 
that  the  contraft  was  niade  by  deed  at  land.  But  upon 
reading  the  fuggeftion  it  appeared  to  be  general,  that  the 
contraft  was  made  at  land.  Then  the  court  direftcd  him  to 
mend  his  fuggeftion,  and  make  it,  that  it  was  by  deed.  And 
lie  amended  it,  and  made  it  per  fcriptum.  But  the  court 
held,  that  that  (a)  was  not  fufficient,  for  it  mieht  be  by 
writing,  and  yet  not  by  deed  j  and  if  it  were  fo,  mat  would 
not  alter  the  #afe,  for  notwithftanding  the  writing,  it  is  but 
a  parol  contra£r.  But  Sir  James  Mountague  urged,  that  it 
was  a  fpecial  agreement,  but  that  the  court  held  did  not 
draw  it  from  the  admiralty's  jurifdiftion.  And  the  motion 
was  denied. 


''tfj  Vide  pod  1536. 
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Hackett  verf.  Tilly.    /^^^  ^^*'^^  '.^i^ 

THE  plaintiff  brought  an  aftion   of  debt  againft  the  j        ^.     ^. ' 
defendant  on  a  bond  of  2000/.  entered  into  by  the  anTdmiiSlmof 
defendant  to   Thomas  Fox^   Efq;    deceafed ;    and  this  was  the  defendant 
brought  by  the   plaintiff  as  adminiftrator  to  the  faid  Thomas  ^^^  P^^^  « 
Fox  as  to  this  bond  only,  in  truft  for  Sir  Jndrew  Hackett,  admiSlratkm t© 
The  bond   bore  date  the  20th  of  il/tfy  1695.     Theadmi^  athlr^perfonin 
niftration  was  laid   to  be    granted   by   the  archbiihop   to  abatement,  vide 
Ac  plaintTff  the   14th    o^'  May    1705.       The  defendant  "^^^34^5- ^^'^^ 
aftei-  an   imparlance   with  falvis  ftbi  omnibus  et  omnimodis 
exceptionibut  ad  hillam  praediSlam  prayqd  oyer  of  the  bond 
and   condition.      The  bond   appeared  to  be  entered  into 
to  the  faid  Thomas  Fox^  as  warden  ot  the  Fleet  pnkn ;  and  the 
condition  was,  if  the  defendant  do,  fome  time  within   the 
fpace  of  two  years  next  enfuing  the  date  hereof,  indemnify 
and  fave  harmlefs  the  faid  Thomas  Fox  from  all  aftions,  that 
are  already  brought  againft  the  faid  Thomas  Fox^  for  the 
efcape  of  any  prifoners,  that  have  efcaped  out  of  the  Fleet ' 
prifon,  then  the  obligation  to  be  void,  bfr.     Then  the  de- But  he  may  in 
fendant  prayed  oyer  of  the  plaintiff's  letters  of  adminiftra-  ^^» 
tion,  and  had  it  >   and  then  pleaded   in  abatement,  that  this 
bond  was  at  the  time  of  the  making,  and  yet  is,  afecurity 
entered  into  to  the  faid  Thomas  Fox^  as  warden  of  the  Fleet 
prifon,   and  relating  to  the  faid  office  of   warden  of  the    * 
Fleet\  and  that  before  the  granting  the  faid  adminiftration 
to  the  plaintiff,  the   archbilbop,  the  6t!b  of  February  1704, 
granted  letters  of  adminiftration  bonorumjurium  et  creditorum 
dilfi  Thomae  Fox  defitn£fiy  quoad  et  quatenus   omnia'  redditus 
fro  cameris  debita  etjecuritates  per  'bligat tone sjttdicia Jive  aliter 

Iuomodocvnque  tunc  intratas  di£io  Thomas  Foxy  tit  guardiano  de 
r  Fleets  ac  etiam  tota  heneficia  advantagia  fummam  etfummas 
monetae'^  quae  obtlneri  taterint  ea  ratione  de  et  ab  aliqua  per/ona 
five  aliquibus  perfonis  quibufcunque  et  omnia  heneficia  exinde  ha^ 
bendO'i   cuidamjohanni  dement s^  l^c,  prout,   l^-c.  and  then 
he  avers,  that  john.  Clements  took  on  him  the  adminiftration, 
and  is  alive,  and  thofe  letters  of  adminiftration  in  full  force, 
(5fr.     To  which  plea  the  plaintiff  demurred.     And  excep- 
tion was  took  to  it  by  Mr.  Pengelfyy  that  this  was  matter  in  ;^ 
bar,  and  could  not  be  pleaded  in  abatement,  becaufe  it  per- 
ffStly  deftroys  all  right  of  a£tion  in  the  plaintiffj    whereas 
in  a  plea  in  abatement,  the  {a)  defendant  ought  always  to  {a)  R.  ac«. 
give  the  plaintiff  a  better  writ:     and    the   difference  is,  ante  1178.  and 
where  it  is  pleaded  in  the  plaintiff  or  defendant  hi mfelf,  or  [^re  ciu^^* 
in  a  ftranger ;  as  if  the  fuit  is  againft  tjie  defendant  as  ex- 
ecutor, the  defendant  pleads,  that  J.  S,  died  inteftate,  and 
adminiftration  was  granted  to  him,   this  is  no  bar,   but 
pleadable  only  in  abatement.  2  irv^  190.  Granwelly.  SeU 
hjy  2  Cro.  15.     But  where  the  plea  is,  that  a  ftranger  is 

executor 
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Hacxstt     Executor  or  adminiftrator^  it  is  a  bar.     Dier  2oi,  p,  69. 

TIW.T        5  ^"  ^°^^^fi^^  ^^^'     And  all  thefe  books,  viz.  21  W,  6, 

«.  18.    7   BrownL  9^.    TIf/v.   115.  7  ^.  b.  13.     3  H.  7. 

14,  4  H.  7.  17.    31  //.  6.  1 J    9  -fif.  6.  7.   Crtf.  £/.  101. 

2  RolL  3}  20.  warrant  this  difference.    £ee  Cr^.  £/.  iir. 

Againii  which  Mr.  Raymond  urged  for  the  defendant^ 
that  though  this  might  be  pleaded  in  bar,  (whidi  he  ad^ 
mitted)  yet  it  might  be  pleaded  in  abatement  too;  and 
that  there  were  ^veral  cafes  in  the  books,  where  it  was 
held,  that  matter  in  bar  might  be  pleaded  in  abatemeotv 
to  H.  7.  II.  Br.  Brief  543.  If  a  man  pleads  a  plea 
in  abatement^  and  he  cannot  come  to  the  matter  which 
goes  in  abatement,  without  fhewing  the  matter  in  bar,  the 
plea  in  abatement  (hould  be  took,  as  outlawry.  9o  m  wafle 
in  the  Unet^  Imay  plead  a  furrender  in  s^batemenr,  and  yet 
that  is  a  bar*  So  in  replevin,  property  in  a  ftrai^er  ma/ 
be  pleaded  in  bar  or  abatement.  2  RolL  %s  64,  Cra.  Jacm 
519.  Saim  V.  Uelton^  tVincb  26.  Hill.  31  H.  6.  12.  h^ 
pi  I.  I  Fentr.  ^49.  ff^ldman  vv  Norton.  Hale  chief  juftice 
(aid,  property  in  the  defendant  may  be  pleaded  in  bar  or 
abatement.  2  Mod.  214.  Major  iff  Subbing  v.  Birdlsi  Harri-i' 
Jin.  34  Ht  6.  I.  Receipt  of  part  of  the  4^bt  is  plead* 
able  in  abatement,  yet  it  may  be  pleaded  in  bar.' 

But^r  totam  curiam^  the  plea  is  only  in  bary  and  cannpt 
be  pleaded  in  abatement,  for  the  reafons  mentioned  by 
PengeUy\  and  therefore  a  rej^ondes  oujler  was  awarded. 

Pita  in  abate*  Note,  this  plea  was  pleaded,  after  imparlance.  See  for 
ment  after  im-  ^^^  j  /^,  j jq,  2  Lutw.  963.  Hunlock  V.  Petrei  general 
Si  ^11^094.  *  *  non-tenure    pleaded    after    fpecial    imparlance  j    otherwife 

after  general  imparlance,  3  Lev.  55.  But  fee  that  record 
{rf)R.acc.Str.  ^j.  that  it  is  a  fpecial  imparlance.  Privilege  (^  is  not 
'^*"  pleadable  after  foecial  imparlance,     i  Sid.  yd.  Trit^gUyd 

Maddini    22  H.  6.  7. 

Newton  &,Uxot  verf.  Flatter. 

JS^c^n^lin  nP  ^  ^  plaintiffs  brought  an  a<aion  of  aflauft  arid  bat- 
JnanaSonfor*"  JL  ^^^y,  for  a  battery  committed  on  them  both;  judg. 
a  battery  on  ment  by  default,  and  a  writ  of  enquiry  was  executed  17 
them  i»th.  ©f  May  1705,  and  intire  damages,  wz.  7/.  foj.  was  gi^ren. 
Abr,  78a? li.  X.  ^^^  ^"  ^^  return  of  the  writ  of  imjjttiry  judgment  was  ar- 
1  10.  reftedy  becaufe  the  wife  cannot  be  loined  in  ao  adioa  with 

the  huiband  for  a  battery  on  the  hufband,     Eafiir  uttm 
lafL    After  which  they  brought  a  new  a£lioii,  osdy  for  the 

In  an  aAion  by  buibaad  and  wife  for  a  batter/  ^  the  wift,  tkcdamiam  maft  benadeto 
apply  10  bolh. 

battby 
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battery  committed  on  the  wife,  and  laid  it  ad  damnum  ipjsus     Niwton 
Johannis  the  hufband.     On  not  guilty  pleaded,  verdid  was     hattiu- 
given  for  the  plaintiiF.     And  Mr.  Ketelby^  moved  in  arreft  of 
judgment,  becaufe  it  ought  to  have  been  ad  damnum  ifforumy 
tbe  damages  in  iuch  cafe  furviving  to  the  wife,  if  the  huf- 
band diesbefore  they  arc  received ;    and  cited  i  Sid,  387. 
Hojfn  V.  Byle$,    And  of  that  opinion  was  the  court.     And 
Mr.  Raymfffid  moved  to  arreft  their  own  judgment  for  ex*      , 
pedicion. 

Gravely  ver/.  Ford. 

THE  plaintiff*  brought  an  aflion  of  trov^  againfl  the  AgvMkif  it  « 
defendant  de  duobus  equtsj  and  on  not  guilty  pleaded,  the  ^^^"^ 
iffuc  was  tried  before  the  lord  chief  juftice  HoU^  laft  fummer  Evidence  of  the 
affiles  at  Horflnm  in  Suffix.     And  on  evidence  it  appeared,  ^^'^^^^ 
that  they  were  gildings  :   whereon  Mr.  Conyers  counfel  for  gelding  wiUfnp^ 
the  defendant  infifted,  that  the  plaintiff  ought  to  be  non*  port  a  count  m 
fiiited  for  dxis  variance ;  he  havmg  declared  dt  duobus  equis  ^^  ^  * 
wbereas  he  ought  to  have  declared  de  duobus  fpadombus. 
And  oii  the  importunity  of  the  defendant's  counfel,    the 
chief  juftice  ordered  the  jury  to  give  a  verdid  for  the 
piaintifF;  and  he  faved  flhis  as  a  pointy  but  ftrongly  inclined 
fer  the  plaintiff.  Afterwards,  after  Michaelmas  term,  4%  viz^ 
Det.  10,  X705,  Mr.  ferjeant  i/^// attended  the  chief  juftice 
at  his  chamber  in  Serjeanfs   Inn  in  Chancery-lantj  for  the 
defendant;    and  Mr«  if(7^;9/»ff^* attended  for  the  plaintiff! 
And  ferjeant  Hall  cited  Lutw,  1354,   Mellory,  Barkings 
trefpafsfor  taking  vaccam-y   the  defendant  juftifted  the  fei- 
zme  de  una  juvenca^  and  though  in  other  refpeds  the  juftifi- 
catbn  was  good,  judgment  for  the  plaintiff.     But  the  diief 
juflice  held  it  clearly  good,  and  (aid  it  was  the  bxnefpeciesj 
and  that  /po^  did  not  iignify  a  gelding  any  n>ore  than  any 
ether  creature  gelt ;    and  that  in  trefpais  for  a  trefpafs  done 
cvn  equis^  Mus,  vacch^   &r.    evidence  of  a  trefpafs  with 
gddings  maintained  the  declaration  f   and  therefore  ordered 
^tpoftea  to  be  delivered  to  the  plaintiff  without  any  diffi- 
cult^   Note,  if  thie  writ  contains  Icfs  than  the  count,  it 
is  ill  5  as  if  thie  writ  is,  ^are  clatifum  fregitj  and  the  decla- 
ntion,   ^uarg  etaufay    isfc.    Cro.    EL    ^85.     Edwards  v. 
Catkins,      So  if  (a)   the  writ  contains    more    than    the  {a)  VL.  ac«.  ante 
count ;  as  replevin  de  averiisy  declaration  of  a  horfc,  Cro.  4-  ^cd  vide  5  Cv 
£L  330.     Hajhp  V.  Chaplin.     So  in  Lutw.  1 1 8 1.     Gins  v.  ''  "^ '  3'  ^  ^ 
I>msy  2  Ventr.  153.  Cro^  EL  829.      Norton  v.- Palmer. 
See  2  Lttiw.  1537,  *•     -^^'^  ^*  Harris, 
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^flch.  3  Ami. 

An  indidfaneiit 
forafiotHMft 
Ihcw  explicitly 
for  what  »€t  the 
rioten  aflcmb]- 
^.     Vide  1 
Hawlc.  c.  65.  f. 
9.  ante  965. 

J^n  allegation 
that  they  af- 
fembled  to  do 
Ibnethm);  ^n* 
ItwiiiJ  is  infuf* 
llcienc* 


An  exeoitof    • 
cannot  mainuln 
an  action  for  mo- 
ney had  and  re- 
teived  againft  a 
perfon  who  col- 
kaed  the>lebta 
of  theteditor 
under  an  autho- 
rity from  a  pfer- 
fon  appooited 
adminiftrator 
before  the  win 
was  found,  and 


Rcgiiia  v^rf.  Gulfton,  Stubbs,  fet  alios. 

THE  defendants  were  indicted  at  tbe  general  quarter 
feffions  of  the  peace  hetd  for  the  cotinty  of  N&rfM 
t8  of  yuly  1704  bv  adjournment,  for  that  they  die  25th  of 
Maj  1704  vi  et  armisy  viz.  gladils  baculis  it  cultellisy  apui 
Eaft  Bradenham  in  comitatu  praediHo-^  rioipfe  et  reut^  feipfos 
congregaverunt  it  affimLUtuerunt  cum  inUntiom  ad  alt  quid  tai-* 
citum  ibidem  agendum  et  perpetrandum^  et  paeem  diSiae  dominae 
reginae  perturbandum'y  et  /ic  ajfemhlati  exiftentes  ad  qmndam 
locum,  in  Eaft  Bradenham  praediffoj  in  venella^  Anglia  the 
lane,  ihidim  ducente  ah  Eafl  Bradinbam  praediHoad  S.  in  c§^ 
mitatu  praedi£Iiy  quo  quoddam  quercus  Edw.  Beaghajn  armigeri 
ad  valentiam  lOOs.  adtuncjietit  it  crrvitj  riotofe  et  rout^e  ac^ 
tejferunty  et  quercum  illud  ipfius  jE.  B*  vi  it  armisy  Vc,  riotofe^ 
routofiy  Ulictte^  et  manufortiy  fucciderunt  et  troftraverunt ;  in 
malum  exemplumy  l^c*  In  Trinity  term  laft  Mr.  ferjeauit  tVield 
moved,  this  indidfanent  might  bo  quafbed,  becaufe  to  niake 
it  a  riot,  it  ought  to  be  (hewn  what  anlawful  ad  they  af^ 
fembled  to  do,  and  it  was  Coo  general  fo  fay,  qw^dam 
ilUcitum  agendum.  Secondly^  it  was  perfediy  falfe  Latinf 
quoddam  quercusy  et  quercum  illltd\  fo  that  it  does  not  appear 
any  oak  grew  there  at  all^  And  the  court  made  a 
rule  to  ihew  caufe  this  term,  t^t.  Whereupon  Mr.  Re^^ 
numd  ur|^9  I.  That  it  was  not  ne^eflary  to  fliew  what 
unlawful  adthey  aflembled  to  do^  ib  diatthey  did  aflemble 
to  do  an  unlawful  ad ;  for  if  they  aflemUed  ta  do  one,  and 
did  aitodier,  it  would  be  a  riot^  2.-  It  appeared  they  did 
do  an  unlawful  ad,  for  thev  cut  down  an  oak^  and  tbe 
falfe  Latin  could  vidate.  Seafmalloeatmr\  foe  per  curiam^ 
it  is  too  general,  and  the  ad  ought  to  be  fbewn,  that  the 
Court  might  judee,  whether  die  ad  was  unlawful  or  not. 
Befides,  they  f^d  they  wodd  not  encourage  fuch  iU-drawa 
indidmbntS)  Vc.  and  therefore  tt  was  qnafhcd* 

Pond  verf  Unidcrwood. 

It4  an  indebitatus  affumpftt  brought  by  the  f^aiitttlF  Arma-^ 
nuell  Pond  as  executor  of  Claries  Pond  deceafed,  for 
money  reeeived  by  the  defendant,  owing  to  the  teflator  for 
wages  (he  being  a  feaman)  after  tbe  teftator^s  death.  On 
not  guilty  pleaded,  it  sheared  on  evidence  at  the  trial,> 
that  before  the  will  was  found,  adminiftratioA,  C^r.  was 
granted  to  Jnne  Pond  a  fifter  of  Ontrbi  Pemd^  and  tbuc 
^  niade  a  warrant  of  attorney  to  the  defendant  to  recetre 

paid  then  orer  to  tbe  admSnlilntor.  R.  coot.  3allu  »7.  pi.  14.  vidcMcr.  i9S4« 
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thismonejr,  being  2iL  by  virtue  of  which  warrant  he  did        Pond 

receive  it,  and  paid  it  to  Ann^  before   any  notice  given  of  ukdirwood 

tjiis  will.    And  by  the  direSion  of  the  lord  chief  juftice 

Holty  before  whom  it  was   tried  at   Gutidhall  the  fittings 

ik^r  Michaelmas  term  1705,    the  plaintiff  was  nonfuited: 

for  by  him,  though    all    afts  done    by    an    adminiflrator, 

where  there  is  a  will   are  void,  and  fuch  an  aclion  in  this 

cafe  wotlld  lie  againft  jfnne  Pond\    yet  it  is  hard  to  malce 

the  defendant  lifible,  having  paid  the  money  x)ver,  beforej^^;*'      y^^  /•  • 

knew  of  the  will,  to  the  adminiftrator.  fi /^//l 4€^i.'^   ^^^  dt/ra^tz-rf^  ^ 

Bardet.  v„J.  ^tM'^^^""  ''/'^'^ 

A  Rule  was  made  to   fliew    caufe    why  a  prohibition  Oil  moving  f<v 
fliould  not  be  granted  to  ftay  ;;  fuii  againft  the  plain-  » p;oh.bition  to 
tiff,  in  the   court,  of  the  archdeacon  of  Liichfield^  for  not  ccurfforrefurme 
going  to  bis   parifti  church,  ncr  any  other' cl^urch,  on  Sun-  a  plea,  thepaity 
^fl;j  or  holidays,  nor  receiving  the  facrament  thrice  a  year  :.  ought  to  offer 
upon  fujgr^ftion  of  the  ftatute   of  £/iz.    and  the  toleration  *he*nitrof  the    ' 
aS,  I  IV,  ^  M,  c.   18.  and  then  qualifying  himfelf  within  fads  in  the  pka, 
that  aS,  and  alledging  that  he   pleaded   it  below,  and  they 
refufed  to  receive  his    plea.     And    Mrj  Raymond  ihewed 
for  caufe,   that  this  facSt  was  falfe,   and  that   the  plaintiff. 
Was  not  a  diffentei,  nor  had  Qualified  himfelf  ut  fuproy  and 
therefore  hoped  the  court  would  not  allow  the  rule  to  ftand» 
unicfs  he  had  an  affidavit  of  the  fa6l ;    for  by  that  means  * 
any  perfon  might  come  and  fuggeft   a   falfe  fact,  and  ouft 
the  fpiritual  court  o(  their  jiirifdiSion.     ^4od curia  coruejjit^ 
and  therefore  the  rule  was  dlfcharged.     Mr.  Carter  counfel 
for  the  plaintiff  having  ilo  ojjidami, 

Wiggins  verf.  Ingleton. 

IN  an  a£lioft  brought  for  mariners  Wages  for  a  voyage  A  mariner  who 
from  Carclina  to  LondoHi  it  appeared,  that  the   plaintiff  jj^'']^f^^^^^^^^^ 
ferved   three  or  foiir  months,  and  before  the  (hip  come  to  flialiVccover 
Lmioh^  which  was  the  delivering  port,  he  was  impreffed  wage*  for  the 
into  the  queen's  fervice  5  and  afterwards  the  fhip  arrived  at  a^^h^/h^d^c'r 
the  delivering  port.     And  rulcxi  by  Holt-^  on  evidence  at,  fopncd  heiore'^hB 
GuiUhal/j  that  the  plaintiff  fliouId  recover  pro  tan  to  zs  hewasDreffed;  if 
ferved,  the  fhip  coming  (nfQ  to  the  delivering  port.     After-  ^^'^ihipoutof 
wards  in  another  caufe,  the  fittings  after  this  term  at  Guild-  prcmdarrWes 
i<?^ between  Chandler  and   Afeade^  in  fuch  an  asSlion  it  ap-  at  hcrdtiivcnnj 
Reared,  that  the  plaintiff  was   hired  by    the   def^^ndant  at  P*^*^' 
Carolina  to  ferve  on  board  the  Jane  floop,  whereof  the  de^ 
tendant  was  mafter,    from  Carolina  to  England,  at  3/.  p^r  .^^  -  j   j^  ^^ 
month:  th»t  he  leryed  two  months,  then  the  (hip  was  toolc  turcd  tho*  /he"      v 
by  a  French  privateer  and  ranfomed  5  and  j  uft  as  fhc  came  off  may  ^^  ranfom-      ,    ^    * 
of  Plymouth,  the  plaintiff  was  impreffed,  'sSfc.  and  then  the  *^d  afterwards  • 

V  '      TT  Ti    u  /I  •     the  manners  I0*t 

Vol.  IL  ,  Hh  &>P  tteirvwgefc 
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/         Wiggins      (hip  camc  fafe  into  the  river  of  Thames^  where  flie  difpofd  of 
J  ,     ■*'  -her  cargo  :    and   by  Holt^  the  plaintiff  can  have  no  wages, 

the  fliip  having  been  took  by  the  enen^  and  ranfomcd. 
Mr.  Raymond  infifted,  that  in  that  cafe  he  ihould  recover 
pro  rata^  and  that  the  ufage  among  merchants  was  fo; 
which  Holt  faid,  if  he  could  prove,  it  would  do  i  but 
wanting  proof  of  it,  the  plaintiff  was  nonfuited. 

Maitland  verf.  Taylor. 

11  Mod.  7.1  *     'A    N  adiion  was  brought  ii|  ATtddUfex  on  an  obligation, 
Vent.  1%,  T.     Jt\,  the  condition .  was  to  pay  a  fum  of  money  at  fuch  a 
J^"'  J^£^^  ^^'   place  in  London.     The^.  defendant,   after  oyer   of  the  bond 
3  Kcb.  654.675!  snd  condition,  pleaded  payment  at  the  day,  £fff .     And  on 
«9».poftiii4.    ifTue  joined,  it  was  tried  in  Middlefex  before  the  lord  chief 
juftice  Holty  and  verdiA  foj^theplaintiffi     And  the  laftday 
of  the  term  Mr.  Harris  moved  in  arreft  of  judgment,  that 
.    this  ought  to  have   been  tried  in  London.     But  held,  that 
according  to  the  cafe  of  Cioft  and  Boite  in  i  Sound,  246. 
and  J^w  V.  Brigs,  3  Lev.  394.  and  Dame  Calverley  v.  Li- 
vings ante  330.     it  was  aided  after  verdid  ;    by  the  judges 
Poweily  Powysy  and  Gould^  Holt  being  abient. 

Tyfon  verj.  Palke. 

Afticrlffmay       ^  N  adion  of  debt  was  brought  by  the  IJieriff  of  Gww- 

tion°for  his"  *^'  -^^-J^  hrtdgejhire^  upon  the  29  Elix.  c.  4.  for  his  fees  for 

poundage  on  an  executing  ar>  elegit ;    and  upon  nil  debet  pleaded,  there  was 

^ccution.  s.  c»  a  verdid  for  the  plaintift.     And  Mr.  Page  and  Mr.  ferjeant 

Holt  As!'  ^^^    Chejhyre  took  feveral   exceptions  in  arreft    of  judgment. 

Firft,  that  no  fees  were  due  for  executfng  an  r&^/'r  within 

the  ftatute,.  and  confequently  diat  theaftion  lay  not;   for 

the  land  extending  may  be  of  little  value,  j^nd  therefore  it 

is  iMireafonable    that  the  fherifF  Ihould  have   poundage  of 

the  whole  debt.     And  where  the  lend  lies  in  feveral  coun- 

A  mcriff  Is  In-   ties,  a  man  may  pay  more  in  fees  than  his  debt.     And  the 

sl'^.M/rvccLTing  ^^^^  ^^  ^^^^S^  ^"^  ^''^^'  ^  ^^^' .  '°-^'  ^^^  ^'^^^  •  *"  ^I^ 
wi  A'^it.  s.  c.  fiU  in  confidcration  that  the  plaintiff  would  execute  2  writ 

v.k  ^^9.  333.*  of  elegit  for  a  friend  of  the  defendant's,  to  pay,  ^c.  and 

Ho  c.  318.         )xq\A^  that  no  aftion  would  lie,  though  the  money  promifed 

to  be  paid  was   no  more  than^  his  ihilling  pence  came  to. 

In  anfwer  to  this  exception  ferjeant  Parker  cited  the  cafe  of 
Jrar-aaionfor  Spring  r»  Eedes^f  which  Ws  Intr.  HiU  ^%  tf  29  Car,  2.  C. 
luch poundage,  ^  ^^^  ^.j^^  Where  in  the  very  fame  aftion  judgment 
"o  the  ccdara-  .        ^-        ,         •  •     -n-         1    /       •     1  ^    *   1  • 

•  n  f^oes  not     was  given  for  the  plamtiit,  and  that  judgment  amrmcd  in 

^1     ,  I     .'^cw  that  the     the  king's  bench,  the   record   of  which  affirmance  is  ////. 

^/^-^    ^^KtwlTx/c^u-  ^9^  3^  ^^'  ^'  ^'  ^'  ^'^\  3^^-     ^^  ^°  ^^  objeaion, 
y^        "^dwaTwithin'  where  the  land  (hould  happen  to.  lie  in  feveral  coimties, 

thelherilf'sbai- 

hwjck,  the  court  will  after  a  vcrdia  for  tlie  /hcriff  prcfumc  that  it  was. 

'So  objedion  can  be  made  after  a  vcrdidl  on  account  of  the  want  of  a  venue. 

there 
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there  was  nothing  of  that  in  Ihe  prcfent  cafe.     The  rcafon       Trton 
of  rhecgfein2  Crohhe  faid  was,  becaufe  in  that  time  the        PA^^e. 
judges  held  no  aftion   would  lie  upon  the  ftatute  ;  but  that 
has  been  held  otherwifc   fince.     i   Cro.    286,  287.    Jones 
307,  where  aftroiis  arc  maintained   by  fhcriffs  for  fees  for 
executing  capias  ad faitsfaciendttm. 

Holt  chief  juftice  faid,  that  there  was  ho  reafon  why  the 
fcerifffliould  not  have  fees^  as  well  for  executing  an  elegltj 
as  an  extent  upon  a  ftatute.  Upon  the  writ  of  elegit^  the 
flierifF  returns^  that  he  has  taken  an  inquifition,  and  ex- 
tended the  defendant's  land,  and  delivered  it  to  the  plaintiff- 
And  there  is  a  liberate  in  the  body  of  the  writ  of  elegit^ 
othcrwife  in  cafe  of  an  extent  upon  a  flatute  there  mufl  be 
a  liberate.  And  in  the  cafe  of  the  elegit^  upon  the  return  of 
delivery,  the  plaintiff  may  enter  ?  and  he  can  do  no  more 
in  cafe  of  a  flatute  after  a  liberate  executed,  for  he  mufl  not 
eqter  by  force.  The  return  of  liber ari  feci  is  a  full  execution 
of  the  writ  of  elegit^  and  by  that  the  plaintiff  becomes 
tenant  by  elegit-^  and  may  maintain  an  ejectment  \  and  he  % 
may  enter  and  affign  his  interefl:  upon  the  land,  and  the 
affigument  will  be  good;  For  the  defendant's- continuing 
in  poifcfHon  after  the  return  of  the  writ,  turns  the  plain- 
tiff's eftate  to  a  right,  and  therefore  he  mufl  enter  before 
he  can  aiTign  it  over. 

fowell  juflice  faid,  that  the  like  cafe  with  this  was  ad- 
judged in  the  common  pleag,  while  he  fat  there ;  that  all 
the  objeiSlions,  that  are  here  made  to  the  aftion,  were 
made  there,  and  over-ruled  :  that  the  court  there  refolved, 
that  the  ftatute  of  Eliz.  mentioning  extents,  that  fliould 
not  be  confined  to  extents  upon  ftatutes  only,  but 
faould  be  carried  to  extents  upon  elegits^  efpecially  when 
they  were  both  equally  liable  to  the  fame  exceptions.  As 
to  theolsjeftion  how  it  fhould  be,  when  feveral  elegits  were 
to  go  into  feveral  coiTnties,  they  faid,  they  would  give  their 
refolution  in  that,  ^when  it  came  in  queflion  5  and  therefore 
he  was  of  opinion,  that  the  fheriff  fhould  have  his  fees  for 
executing  an  elegit.     The  other  two  judges  agreed. 

.  The  (econd  exception,  and  which  was  the  only  one  that 
ftuck  with  the  court,  was,  that  the  plaintiff  had  laid  in  his  ' 
declaration,  that  the  inquifition  was  taken  apud  villam  Can-- 
tabrigiae praedi^ae  ;  and  there  was  no  Cambridge  mentioned 
before.  And  this  objection  was  enforced  two  ways  :  firft> 
that  there  wrs  no  venue  where  this  h(Xy  which  was  {o  ma-  / 

terial,  and  the  verv  ground  and  foundation  of  the  adion 
was  done :  Secondly,  that  it  did  not  appear,  that  this  in- 
quifition was  tajcen  within  the  county  of  Cambrid^^  as  it  » 
ought  to  do,  to  entitle  the  plaintiff  to  his  adion.  Tor,  as 
P swell  juftice  faid,  there  are  more  town$  ia  England  of 
H  h  2                .                    that 
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Tysok       that  name  befidcs  that  where  the  univerfity  is,  and  for  ought 

*  appears  it  niight  be  one  of  them,   where  this  inquifition 

was  taken,  and  confequently  out  of  the  county,  and  fo  the 

execution  void,  and  confequently  the  plaintiff  has  no  cauTe 

ofaftion. 

After  confideration  as  to  the  firft  part  of  the  objec- 
tion, it  was  refolved  by  Holt  chief  juftice  (to  which  the 
others  agreed)  that  this  was  helped  after  verdi£l  by  the  fta* 
tute  17  Car.  2.  c,  8.  as  no  venuey  the  caufe  having  been 
tried  by  a  jury  of  the  proper  county.  And  he  compared  it 
to  the  cafe  in  i  Lev,  207.  upon  an  iflxie  joined  in  an  a^on 
of  .covenant,  whether  y.  S.  had  any  title  to  Shrob  walk  in 
the  foreft  of  fi^hittUwood  in  the  county  of  Northampton :  the 
a<flion  was  laid  in  London^  and  the  venin  facias  was  frooi 
Shrob-walk.  And  though  it  was  agreed,  that  a  walk  ia 
a  foreft  was  but  a  liberty,  and  no  place  from  vt^ich  a 
venue  could  arife,  yet  this  want  of  a  venue  was  aided 
by  the  {a)  17  Car.  2.  the  iflue  having  been  tried  by  a  jury 
of  the  county,  where  the  matter  in  iffue  arofe.  As  to  the 
fecond  it  was  anfwered  by  the  counfel  for  the  plaintiff,  and 
refolved  by  the  court,, that  that  was  helped  by  the  vcrdid, 
for  the  iflue  being  upon  nil  debety  if  the  elegit  had  been  ex- 
ecuted out  of  Cambridgejhi^e  it  had  been  a  void  execution, 
and  confequently  againft  the  plaintiff,  and  the  jury  muft 
have  found  for  the  defendant,  quod  nil  debet.  And  therefore 
a  verdift  being  now  found  for  the  plaintiff,  it  muft  be  in- 
tended that  Cambridge  is  in  the  county  of  Cambridge ,  for 
it  muft  be  intended  that  a  record  was  given  in  evidence  of 
an  inquiCtion  taken  within  the  county  of  Cambridge, 

Judgment  was  given  for  the  plaintiff. 

(a)  Koftf,  thisAatute  has  been  confined  Tmce  to  the  letter,  vhc,  county  where  the  aftkm  in 
laid  ;  but  that  is  not  this  cafe,  becaufe  the  9,&\on  here  is  laid  in  the  proper  county,  and  tried  tktrc 
alToy  and  fowidun  both  the  letter  and  meaning  of  the  (latute.  Note  to  the  i(L  edition,  vide 
ante  330.  izi2.andthe  cafes  there  cited* 

intr.Mich.1  Billings  wr/;^  Eeds. 

Ann.  B.  R. 

J^of*  >70.  •  %.  C.  Salk.  612, 

A  man  may  let  T  TPON   a  fpecial   verdi£t  in  an  aftion  of  trefpafs  for 

L^fc^^^IJh^^^     U    talcing  the  plaintiff's  horfes,  the  cafe  was,  a  gentle- 

liaving  a  licence  Ttizn  here  in  town  had  a  chariot  and  harnefs  of  his.  own, 

from  the  com-    and  contracted  with  the  plaintiff  to  furntfli  him  with  a  pair 

miffionenof      of  horfes  and  a  coachman  whenever  he  fliould  have  oc canon, 

coaches!  •         ^"^  paid  him  for  it  100/.  per  annum.   But  the  plaintiff  had  no 

licence  from  the  commiffioners  of  hackney  coaches  to  keep 

hackney  coaches.     And  whether  any  perfon  could  let  coach 

horfes  here  in  town  to  a  gentleman,  to  drive  him  about  town, 

except  he  had  a  licence  to  keepa  hackney  coach,  was  thequef- 

tioM  upon  the  5  /i^  £5f  M.  c.  22,  And  the  cafe  was  argued  by 

Darnall  king's  ferjeant,  aiKl  Mr.  attorney  general  for  the 

defendant,  butmanifeftlyagainft  theftrcamj  the  court  from 

the 
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the  b^inning  conceived  it  a  clear  cafe  for  the  plainti/F.  BiLtiwct 
And  upon  the  fecond  argument  the  court  gave  judgment  for  ^^ 
the  plaintifF,  becaufe  though  in  the  beginning  of  the  licenc- 
ing claufe,  fe^.  3.  and  alfo  in  the  prohibitory  claufe,  fi^  5, 
hackney  coach  or  coach  horfes  are  mentioiied  in  the  dis- 
junAivc,  yet  that  muft  be  underftood  coach  horfes  to  be 
ufed  with  a  hackney  coach.  For  all  the  otfi^r  provifions  in 
thcaS  are  reftrained  to  hackney  coaches,  as  the  number  to 
bs  licenced,  the  fine  to  be  paid,  and  the  annual  rent ;  and 
if  die  ad  had  intended  that  keeping  hackney  horfes,  diftin<5l 
from  hackney  coaches,  fhould  have  been  licenced,  it  would 
have  made  fome  provifion  about  it,  and  have  refer ved  fome 
revenue  out  of  it.  And  Holt  and  Powell  faid,  that  the  for* 
fciture  of  5/.  being  for  keeping  a  hackney  coach  pr  horfes 
without  licence,  could  be  extended  to  no  keepipg  of  coach 
horfes,  but  fuch  as  the  commiffioners  had  power  to  licence, 
and  might  have,  been  licenced  by  the  commiffioners  j  but  for 
the  reafons  beforementioned  hackney  coach  horfes  di{lin6t 
from  a  hackney  coach  cannot  be  licenced  to  be  kept  by  the 
commiffioners,'  and  therefore  the  keeping  them  without  li^ 
cencc  is  not  within  the  reftraining  claufe.  And  t)iey  fairl 
this  would  be  a  very  hard  conftruftion,  for  at  this  rate,  if  a 
gendemap's  horfe  fell  lame  he  coujd  not  hire  another,  but 
*  muft  either  buy  another  or  lie  ftill :  that  this  trade  of  letting 
out  horfes  had  been  ufed  a  long  time,  and  was  lawful  for 
any  man  to  do  by  the  common  law,  and  therefore  the  fub- 
jed  ought  not  to  be  reftrained  from  it*  without  exprefe 
words :  that  this  particular  manner  of  keeping  a  coach  and 
hiring  the  horfes,  was  a  method  known  ancl  in  ufe  before 
this  ad  was  made,  (a) 
Judgment  was  given  for  the  plaintifF, 

{a)  Note,  upon  thcarguMeotof  this  cafe  PowcU  faid,  and  the  chief  jufticc  agreed,  that  il  A. 
krpt  a  pair  of  horfes,  and  C.  had  a  coach,  and  let  them  to  B.  who  drove  them  about  with  the  coach 
»  backnej,  that  this  would  be  keeping  a  hackney  coach  without  licence  in  both  of  them,  Notq 
to  the  firH  Edition.  .  •  ^ 

Wallis  verf.  Lewis.  ' 

PieadiBgs  pod  vol.  3.  p.  55. 

IN  an  aftion  upon  the  cafe  the  plaintiff  declared  as  ex^  Amanwhofues 
ecutrix,  and  the  declaration  fet  forth,  that  the  defend-  as  executor,      / 
ant  was  indebted  to  her  ut  executrifi  for  monies  of  the  tefta-  ^^^^  hil  o'^^^ 
tor  received  after  his  death  by  the  defendant  to  the  plaintiff^^  r"ghJ"  nl^^ 
ufe  ut  extcutricis  j    and  being  fo  indebted  promifed  t;o  pay,  makeaprofcrt 
fefr.  The  plaintiff  (a)  had  judgment  by  nil  did fy  a"^  ^  writ  ^J^^l"^^^^ 
of  inquiry  of  damages  returned.     And  Mr.  Z>^^  moved  in  yide^wibui', 
arreft  of  judgment,  that  (^)  the  plaifitiff  had  not  in  the  de- 
claration made  any  profert  of  the  letters  teftamentary, 

Holt  chief  juftice.     This  declaration  being  grounded  on  An  executor 
a  promife  to  the  executrix  herfclf,  the  naming  her  executrix  ^^"^^"f*^** 
was  but  furplufage.     For  if  the  executor  gives  an  authority  ^^\ad^ 
received  after  the  death  of  the  tcftator.    R.  tec  ante  436,  R.  cont.  ^itc  8^5, 
(#)S«lvldepoftvoV3»p.  55.  (*J  Vjde 4 (A«i.  c.  i6,C  x,*. 

t9 
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Wallis.      to  another  to  receive  money  of  the  teftatorV,  payment  (0 
•    "^  that  pcrfon  is.  payment  to  the  executor.     So  where  J.  S. 

■       rcc:ives  money  of  th?  teftator's  of  his  own  head,  the  exe- 
cutor may  if  he  ple::fcs  allow  the  receipt;  anJ  then  it  Is  mo- 
ney received  to  the  ufe  of  the  executor.     So  if  an  executor 
be  poneflld  of  joods  of  his  teftator's,  and  they  krc  taken  out 
of  liis  poffenion,  and   the  executor  brings  troVfr  or  trefpafs, 
he  may  \^  the  decUration  name  himfelf  executor  if  he  will, 
{4)  Acdantc      but  he  need  not  produce  the  will  in  court,  becaufe  he  (^)is 
865,  and  fee  the  fufficientlv  intituled  to  the  action  upon  his  poffeiEon. 
caict  there  cited.  ^ 

And  Powell  faid,  that  he  might  bring  the  aftion  in  his 
own  name,  though  he  never  had  adlual  pofleffion. 

And  afterwards  at  another  day  upon  the  mption  of  Mr. 
Kingj  judgment  was  given  for  the  plaintiff. 

Laminc  verf  Dorrell. 

Ifamanukes     yN  an  indebitatus  affiimpftt  for  money  received  by  the  de- 

f^'  «7.**ih^    1  fcndant  to  the  ufe  of  the   plaintiff  as  adminiftrator  of 

•lie  has  no  ngnt«  "T:     ^  rr       r      \      \    %  -  \  %  r 

and  fells  thcmt     /•  o.  Q\\  n$n  ajjumpjit  pleaded,  upon  evidence  the  cafe  ap- 

the  owner  may   peared  to  be,  that  /.  5.  died  ititeftaie  poffeffed  of  certain 

TnTiTcovcnhe'   ^'''^  debentures  ;  and  the  defendant  pretending  to  a  right  to 

price  for  whicti  be  adminiftrator,  got  adminiftration  granted  to  him,  and  by 

they  were  fold  in  that  means  got  thcfe  debentures  into  his  hands,  and  difpofed 

an  indebitatus     ^f  them  :   then  the  defendant's  adminiftration  was  repealed, 

•rnoncyhadand   and  adminiftration  granted  to  the  plaintiff,  and  he  brought 

leceivcd.  this  action  againft  the  defendant  for  the  money  he  fold  the 

debentures  for*     And  it  being  objeficd   upon  the  evidence, 

that  this  action  would  not  lie,  becaufe  the  defendant  fold 

the  debentures  as  one  tliat  claimed  a  title  and  intcrcft  in 

them,  and  therefore  could  not  be  faid  to  receive  the  money 

for  the  ufe  of  the  plaintiff,  which  indeed  he  revived  to  his 

D.  acc.Cowp.    own  ufe  ;  but  the  pl.iintiff  ought  to  have  brought  trover  or 

^87  vide  Burr    ^^^^""^  ^^^  ^^e  debentures  :    the  point  was  faved  to  the  de- 

looQ.  feeaKo     fendant,  and  now  the  court  was  moved,  and  the  fame  ob- 

6  Mod.  151.      j  cction  made. 

Cowp.414. 

Whsreaperlbn  PoweU]u^\QQ.  It  is  clcar  the  plaintiff  might  have  main- 
^*^^?'?"8^*  tained  detinue  or  trover  fur  the  debentures;"  but  when  the 
an intcftate*ob-^  ^^  ^^^^  ^s  done  is  in  its  nature  tortious,  it  is  hard  to  turn 
tains  letters  of  that  into  a  contrail,  and  againfl  the  reafon  oi  ajfumpfitu 
adminiftration  gut  the  plaintiff  may  difpenfe  with  the  wrong,  and  fuppofe 
hhpropm'^irf"^  the  falc  made  by  his  confent,  and  bring  an  aftion  for  the 
his  admjniftra-  money  they  were  fold  for,  as  money  received  to  his  iifc.  It 
tion  is  repealed,  )^^5  been  carried  thus  far  alreadv.     ticward  and  JVood*s  cafe, 

'"amed'to  the*  ^  ^^^-  ^^5'  ^'^  ^-  J^^'^  '?^-  *^  ^  ^^^  *  ^^^^  ^^  ^*^'^  ^^ 
Si'rfon  legally*^     the  office  was  tried  in  an  aSion  for  the  profits. 

mtitled  to  ad- 

Bimifter,  the  Utter  may  recover  from  the  former  the  money  for  which  h*  fdd  the  IhteAate*s  pro- 

l>ercy  in  an  indebiutus  aflumpfit  for  m^ncy  had  and  received. 
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//i?A  chief  juft ice.     Thefe  aftions  have  c^pt  in  byde-      Lamxwe 
grees.    I  remember,  in  the  cafe  of  Mr.  JJiony  in  adifpute     DonkliL. 
about  the  title  to  the  office  of  clerk  of  the  papers  in   this 
court>  there  were  great  counfel    confulted   with  j   and  Sir 
William  yones  and  Mr.  Samiders  were  of  opinion,  an  indebi^ 
tatus  ajjumtfif  would  not  lie,  upon  meeting  and  conferring 
together,  and  great  confideration.     If  two  men  reckon  to-  M<>ney over-paid 
gether,  and  one  overpays  the  other,  tjje  proper  remedy  in  in^^ay  be  re°* 
that  cafe  is  a  fpecial  action  for  the  money  overpaid,  or  an  covered  backei- 
account  \  and  yet  in. that  cafe  you  conftantly  bring  an  mcU"  th^rbyalpedal 
Hiatus  ajjumpftt  for  money  had  and  received  to  the  plaintiff's  of ^coSn^^'"^ 
ufe.    Suppofe  a  perfon 'pretends  to  be  guardian  in  focage,  oranmdebi- 
and  enters  into  the  land  of  the  infant,  and  takes  the  profits,  ^^"s  aflumpfit 
though  he  is  not  rightful  guardian,  yet  an  aftion  of  account  ^^^l\J^ 
will  lie  againft  him.     So  the  defendant  in  this  cafe  pretend-  vide  1 T.  R. 
ing  to  receive  the  money  the  debentures  were  fold  for  in  the  ^85,  343. 
right  of  the  Inteftate,  why  fhould  he  not  be  anfwOrable  for  An^aaionof 
it  to  the  inteftate's  adminfftrator  ?    If  an  aftion  of  ^^^^^^''^abft  a  tortious 
fliould  be  brought  by  the  plaintiff  for  thefe  debentures  after  guardian.         "^ 
judgment  in  this  indebitatus  ajjiimpfity  he  may  plead  this  re-  a  recovery  in 
covery  in  bar  of  the  aftion  of  trover^  in  the  fame  manner  as  Indebiuius  af- 
it  would  have  been  a  good  plea  in  bar  for  the  defendant  to  ^"^P(>'»n»y  ^ 
hare  pleaded  to  the  a<?lion  of  trover^  that  he  fold  the  de- *    rw  trover, 
benturcs,  and  paid  to  the   plaintiff  in   fatisfaftion.     But  it 
may  be  a  doubt  if  this  recovery  can  be  pleaded  before  execu- 
tion.   This '  recovery  may  be  given  in  evidence  upon^not 
guilty  in  the  a£lion   of  trover ^  becaufe  by  this  adlion   the 
plaintiff  makes  and  affirms  the  adl  of  the  defendant  in  the 
iale  of  the  debentures   to  be  lawful,  and  confequently  the 
fale  of  them  is  no  converfion. 

Afterwards  the  laft  day  of  the  term,  upon  motion  to  the 
court,  they  gave  judgment  for  th^  plaintiff.  And  Holt  faid, 
that  he  could  not  fee  how  it  differed  from  an  indebitatus  af- 
fumpjit  for  the  profits  of  an  office  by  a  rightful  officer  againft 
a  wrongful,  as  money  had  and  received  by  the  wrongful 
officer  to  the  ufe  of  the  rightfuL 

Courtcnay  verf.  Strong. 

S.C.  Salk.  364.  but  very  djfTerendy  reported  6  Mod.  265. 
JjSfumpfity  the  plaintiff  declared,  that  the  defendant,   in  An  agreement 
•^  confideration  that  the  plaintiff  at  the  requcft  of  the  de- J|j?  * '^^^^ 
fendant  had  agreed  with  him,  that  he  quafdatn  terras  cumper^  lands  which  are 
tinentiis  in  L,  then  in  the  pofleffion   of  the  defendant,  r/ »"  his  pofleffion 
snerabiles  una  cum  aliis  terris  cumfolutione  cujufdam  annualis  ^^^^Y^^^u 
redditus  40/.  tunc  nuper  cone ejft  ciiidam  Johanni  Courtenay,  pro  anniSy  to"  ** 

third  perfon 
wjthdut  moleilation  from  the  annuitant  if  not  a  fufficient  confideration  for  a  promife.    And  if  an 
9dm  is  brouj^ht  upon  it)  and  4  verdid  given  for  tht  plainti^  the  judgment  (hall  be  arreftcd. 

termino 


I2i8     •  Michi  Term  4  Annae  reginae. 

CovRTjNAY   termino  annorum   tw:c  et  adhuc  venturorum^  quiete  cccuparei 
St  o  durante  vita  cujujdam  M,  L.  nhfque  moUfiattone  ipjius  JacM 

■  '  '  "  Courtenay  (the  plaintiff)  ratione  cjufdem  annualis  redditus^ 
promifed  to  pay  the  plaintlfF,  65V.  and  alfp  that  the  defend* 
ant  in  confa-jration,  that  the  plaintiff  at  the  requeft  of  the 
(defendant  had  agreed  with  the  defendant,  that  he  quafdam 
(liias  terras  cu?n  pertlnentils  in  L.  praediSio-i  then  in  the  poftf- 
fion  of  the  defendant  durante  vita  cujufdam  M,  L.  quiefe  occu- 
parety  promifed  to  pay  the  plaintiff,  i^c.  Upon  non  ajfump^ 
fit  pleaded  there  was  a  verdi£l  for  the  plaintiff.  And  Mr* 
Eyre  in  Michailmas  term  laft  moved  in  arreft  of  judgment, 
that  here  was  no  confideration,  for  the  rent  charge  appears 
to  be  Johns  and  not  James's, 

Mr.  Squibb  \r\ovti  feveral  times  for  judgment,  and  cited 
I  Roily  22.  n,  22.  ajjumpfit  in  confideration  that  the  plain* 
iiffat  the  requeft  of  the  defendant  would  permit  the  defend- 
ant to  have  and  hold  a  meffuage  and  land  then  in  the 
occupatiorj  of  the  defendant  to  his  own  ufe,  the  defendant 
affumcd  to  the  plaintiff  to  pay  the  plaintiff  15/.  at  Michael" 
was  after,  for  rent  for  the  prcmifes  \  and  held  a  good  con- 
fideration, although  it  did  not  appear,  that  the  plaintiff  had 
any  cftate  in  the  meffuage  at  the  time  of  the  promife,  and  it 
did  appear  that  the  defendant  was  then  in  poflefiion  of  it. 
And  1  Roll,  29.  ^/.  61.  3  Cro,  703.  affumpfit^  that.wierc 
J,  vas  indebted  to  B,  and  j1.  came  to  C  and  intreated  him 
to  pay  B,  and  promifed  to  repay  him  again,  and  thereupon 
C.  promifed  to  pay  the  debt  to  5.  and  after  did  not  pay  it; 
(tf;Sedvidc29  j^  ^^^  p^jjy  1^2  ve  an  aft  ion  againft  C.  on  the  promife,  be- 
•  •  -Z-  •4-  caufe  of  the  mutual  promife  fro'm  >/.  to  C,  whereby  6.  may 
be  indemnified :  and  an  aftion  will  lie  for  C,  againft  Jl. 
upon  It,  even  without  averring  payment  to  A  (And  it 
feems  to  me*  that  B,  alfo  may  have  an  aftion  againft  G  be- 
ing tliC  perlon  for  whofe  benefit  the  promife  was  made.) 
So  here' the  plaintiff  might  maintain '  an  action  againft 
the  defendant,  without  any  other  confideration  than  the  mu- 
tual promife  from  the  plaintiff  to  the  defendant. 

To  the  firft  cafe  Mr.  Eyre  anfwered,  that  the  contrary 
.had  been  adjudged,  Cro.  EL  859.  And  if  it  had  not  been  fo, 
yet  this  cafe  differed  from  that,  becaufe  here  the  title  to  the 
rent  charge,  of  the  plaintifi's  own  Ihe wing,  was  in  ano- 
ther, vix,  John  Courtenay^  aqd  muft  be  intended  to  con- 
tinue fo,  unlefs  it  had  been  (hewn  to  have  been  granted  out 
of  him :  in  that  cafe  the  thing  only  ftood  indifferent. 

Holt  chief  juftice.  You  fliould  have  faid,  that  the  rent 
charge  was  affigned  by  John  to  Jamesy  the  plaintiff.  Vou 
would  have  us  intend  it,  but  we  cannot.  . 

Powell 


Mich.  Term  4  Annae  reginae.  1 2 19 

Pnuell  jufiict  agreed,  ihzt  when  it  is  faid  in  the  decia-  Cow«tihat 
ration,  that  the  rent  was  granted  to  John  Courtenayy  it  muft  ** 

be  taken  to  1>e  his  rent.     After  this  cafe  had  depended   a        '*«>'«• 
Ipng  time,  now  t)iis  term  judgment  was  given  for  the  d^r 
fendant.  ' 

Hok  chief  juftice.  The  quiet  enjoyment  is  no  considera- 
tion, for  the  plaintiff  had  no  right  to  charge  or  moleft  the 
defendant ;  that  right  appears  of  their  own  ihewing  to  be  in 
John  Courtenay^  z  ftranger.  And  a  promife  not  to  do  a 
thing,  which  the  perfon  that  makes  the  promife  cannot  do, 
is  nothing,  no  conflderation ;  but  the  promife  granted  on 
ihzty  is  merely  nudum  pa^um^ 

Mr.  Squib  urged,  that  it  was  helped  by  the  verdiil,  for 
npw  it  muft  be  intended  to  have  been  proved  in  eyideiice,  « 

th^t  the  plaintiff*  had  a  title  to  the  rent-charge. 

Hc/t.     The  (a)  verdi£l  pannot  help  it.    Yon  muft  allege  fa)  vide  ante 
z  fufScient  promife  in  ypur  declarationf  «  *io-  Doust  65S. 

Pffwell  juftice.  If  the  plaintiflT  prove  the  promife*  in  the 
declaration,  he  muft  have  had  a  verdi£^« 

Powell  and  the  others  agreed^  Part  of  dils  cafe  is  of  the 
rpport  of  Mr.  Pengelly. 

Knight  i;^  Barker. 

S.  C.  It  Mod.  6(. 

^ Rover  was  brought  for  400  pecitSy  Anglt^e  ends,  of  deal 
boards  :  not  guilty  being  pleaded,  verdi6l  was  for  the 
plaintiff}  and  'Sir  james  Mountague  moved  in  arreft  of 
judgment,  that  it  was  uncertain,  what  an  end  of  board 
meant ;  ttftiould  ihew,  how  many  foot  or  inches  they  were. 
And  after  feveral  motions,   judgment  was  given  for  the  ' 

plaintiff,  becaufe  ends  of  boards  feem  to  be  a  term  of  art, 
and  are  fufficiently  known  among  workmen.  Stile  75. 
I  Kei.  34.  fTalcott  v.  Tappin. 
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Regina  verf.  Highmore. 

Certiorari  apd  Conviaion,  pod  vol.  3.  p.  58. 
^''^^T^^^   nn^^   defendant  was  convifted  before  the  lord-mayor 
a>nv!a  for  an      -^    oi  London^  upon  the  1 6  and  17  Car.  2.  c.  2.  for  fel- 
offcncc  within    ling  coals  Contrary  to  that  aft,  viz.   lefs   than  36  bufliels 
***^li"A***^*!!*   '^  ^^^  chaldron,  tsfr.     And  the  conyidion  being  removed 
^vil^"Lauft  *"^^  ^'*^^  king's  bench  by  certiorari^  it  was  quafhed,  becaufe 
fpecifythe  place  thepc  was  no  place  mentioned,  where  the  coals  were  fold : 
where  the  of-  .  \yhich  ought  to  have  been,  in   regard  that  the  power  of 
J^JJJJ^**^™'  the  lord-mayor  is  only  in  cafe  of  coals  expofed  to  lale  in  the 
city  of  London  and  liberties  thereof.     If  the  coals  were  ex- 
pofed to  fale  in  any  other  county,  then  the  power  of  con- 
vifting  is  in  the  juftices  of  peace  of  that  refpeftivo  county. 
And  therefore  the  lord-mayor,  to  have  entituled  himfclf  to 
a  jurifdiftion,  ought  to  have  fhewn  in  the  conviftion,  that 
the  coals  were  fold  within  the  city  of  London  or  the  liberties 
(hereof;  and  for  want  of  that,  the  conviftionis  naught, 

Rhodam  verf^  Watfon. 

t^^ovtr""  A  Writ  of  error  of  a  judgment  in  the  court  of  J?irrK;/Vi  : 
ptoimforarfcbt  jt\,  the  writ  of  error  was,  in  redditiom  judicii  laqutlae  quat 
ofsoJ.  wiUnot  fuity  isc.  de  quodam  dcbito  quinquaginta  librarum^  qusdidtm 
cor?of  a\ln'  ^'  ^  ptaefato  R.  exigity  feV.  and  the  record  returned  was, 
^oradcbtof  54J,  ^ '^^''^^''^'^  5V*  ^^^.^'  And  for  this  variance  the  writ  of 
Scd  none  vide  error  was  quaflied  by  the  whole  court. 
5G.  i.ci^.f.  1. 

U}X)nawr^of  The  judgment  was  for  50/.  and  therefore  ferjeant  Bro- 
tionc  judicii  lo-  ^^^^^^  would  have  had  the  words  in  the  writ  of  error  de 
qoete  qua  fuit  quodam  debito  50/.  refer  to  judicii^  and  not  to  hquelae^  and 
de  quodam  debj-  fo  bring  ]udicii  de  quodam  debito  50/.  loquelae  quae  fuit^  ISc. 
hh^^T^T  B"^  ^^^^  f^>^>  f*^^'  could  not  be,  becaufe  of  the  following 
idem  A.  fxigit  words,  quodidem  W.  a  praefato  R.  exigity  which  tics  up  the 
prxtato  B.  the 

worfl«  «*  quinquaginulibrarum"  cannot  refer  to  the  ward  judicii,  they  muft  refer  to  the  word 
*  loqucI:e. 

words, 
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words,  de  quodam  ddlto  50/.  to  the  word  loquela  \  for  that  Rrobam 

only  is  a  demand,    aiid   not   the  judgment,  the  demand  by  WAttoN, 
the  judgment  being  transferred  in  remjudicatam. 


T 


Regina  verf.  Deman. 

H  E  defbpdant  was   indi£led  of   perjury,  and  the  in-  men? the  2J^ 
__    diftment'  fet  forth  a  trial   had  before  the  lord  chief  fendant  may 
baron,  ajfociatofibi  J.  S.  by  niftprius  in  Middlefex\  and  that  nroYeinarrdlof 
the  defendant,  being  fworn  before  the  lord  chief  baron  upon]urf|U^[by  de* 
the  holy  Evangel! ^s,  d^pofed  fo  and  fo,  which  was  falfe,  ^/iauit. 
ftc  t\\c  defendant  comml/itycluntariumperjurium  coram  the  lord  But  not  ifteri 
chief  baron  affociato  ftbi  y.  S.  Judgment  was  given  againftJ"<*S»ncnt<»dc» 
the  defendant  by  nihil  dicit.     And  now  the  (kfendant  ap-  ^^^'  ^ 

E earing  in  court,  ferjeant  5ra^^nVif  moved  the  court  in  his  «,J^?!*";' 
,,&  f\     r  '     \  i«t«        11       111       rocnt  tor  perjury 

ehalf  m  arreft  of  judgment ;  and  it  bemg  doubted,  whether  ftating  that  a 

he  were  not  too  late,  Holt  chief  jufticc  faid,  that  after  judg-  ^'^  was  had 

mcnt  by  nihil  di'cit  judgment  has  been  arretted,  but  never  ^*Jj^  ^^^^ 

after  judgment  upon  demurrer.     Then  ferjeant  i!rMli^/V>f  fibi^!^.  bynia 

took  exception,  that  this  oath  could  not  be  at  the  trial  fet  pnui  In  MiddU-- 

fprth  in  the  indifiment,  for  the  trial  was  before  the  lord^j  *^*  ^^ 

chief  baron  and  the  ailbciate,  but  the  oath  before  the  chiefs  ibidem  m 

baron  without  the  afibci^te ;   and  the  affignment  of,  the  per-  cadem  axn% 

jury  diilers  from  the  oath,  for  that  is  coram  the  chief  baron  fo*"*^lj^^-^/" 

and  aflbciate,  where  the  oath  was  before  the  chief  baron  hmn^  dqsafed. 

only,  and  ,that  is  a  material  part  of  the  indiftment.    And  &c.  ahdib  com- 

forthis  variance  he  prayed,  that  judgment  might  be  flayed.    rJ2^^*"7f 

...  ^     ,  baron  affociato 

vm  A.  B.  No  objedion  can  be  taken  becaufe  the  trial  and  per|ury  are  Aaced  to  have  been  had 
and  conmMtted  before  the  chief  barcn,  atfocjato  fibi  ^.  B,  and  the  oath  is  fiattdto  have  been 
taken  before  the  chief  baron  vrithout  mentioning  his  affociate. 

Holt  chief  juftice.  The  trial  Is  not  faid  to  have  been 
before  the  chief  baron,  ajjociot^fibi^  ^c.  And  the  aiTociate 
need  not  be  mentioned  in  every  part  of  the  indiSment, 
where  the  chief  baron  is  mentioned :  but  this  is  according 
totheconftant  form;  in  the  wj^/^r/W  procefs,  the  di/iringaSf 
and  the  jurata^  and  in  the  continuances,  the  aflociate  is 
never  mentioned,  but  only  in  the  entry  of  the  poflea.  And 
by  the  18  EUz,  c,  i3l.  which  erefts  ihenijiprius  in  Middlefex^ 
there  is  no  direftion,  that  the  judge  (hould  have  any 
aflbciate. 

Poiwell  juftice.  It  Ihall  be  intended,  that  the  aflbciate 
did  continue  with  the  chief  baron  4ll»the  trial,  having  been 
mentioned  to  have  been  there  at  the  beginning. 

Mr.  Eyre  for  the  profccutor  faid,  that  the  oath  was  faid 
to  be  adturtc  et  ibidem  in  eadem  curia. 

Judgment  was  given,  that  thQ  defendant  Ihould  be  fet  in 
the  pillory. 


f222 
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Vaughan  verj.  Lucking. 


AV 


N  aclioii  upon   the  caf(j :    the  plaintiff  declared,   that 

— ,  and  in  con- 


defendant  was  paymafter  of- 


A  declaration 

ftating  that  the 

defendant  was      _  .  _  .    , 

paymafler,  that  fideratioii  of,  l^e,  promifcd  the  plaintiff,  that  he  (hould  be 

he  promired  the  j^jg  ^j^.j.]^    fo  lory;  as   the   defendant  fliould  be  paymafter: 

plaintiff  that  Ire  ,  ',         ,?,  i«/t-  .  \  ^     r        ^  x-        • 

fljould  be  hJs  ^^"  avcr^,  that  he  the  plaintiiT  continued  to  ferve  him  tn 
tlcrk,  as  long  as  fervitn  praedlclo  till  fiich  a  time  ;  and  then  the  defendant  the 
he  the  defendant  ^h\i\t\ff  extra  Jf'rvin'upi/uum  penitus  dimifit  et  expulfiu  After 
maaer  th^t^the  verdi<5^  for  the  plaintiff,  it  was  moved  in  jirreil  of  judgment, 
plaintitl"  (crved  that  the  plaintiff  had  not  averred,  that  the  defendant  con - 
the  defendant  in  tinued  paymafter  at  the  time  he  turned  the  plaintiff  out  of 
^n^tll^cT^t  h'S  Service,  and  coiifcqucntly  the  plaintiff  had  not  fet  out 
day,  and  that  on  a  good  caufe  of  aftion;  fgr  the  defendant  was  to  continue 
that  day  the  dc-   the  plaintiff  his  clerk,  only  fo  long  as  the  defendant  continued 

fcndant  dimifit     ^^^.^^flrcr 
etexpiilfitthe       pay'T^altCi. 

plaintiff  extra 

fenrit  urn  fuum,  is  good  the'  it  docs  not  flatc  in  tcrm$  that  the  defendant  continued  paymafter 

ifter  the  difmi/non  of  the  plaintiff. 

But  it  was   anfwercd  and  refolved  by  the  court,  that  it 
was  averred  in  the  declaration^  that  the  defendant  was  once 
'  paymafter  ;  and  he  fhould  be  intended  to  continue  fo,  unlefs 
*  the   contrary  did  appear.     Alfo  that  it  was   faid,  that  de- 

fendant the  plaintiff  extra  fervitium  Jhum  penitus  dimifit  et 
expuljit;  which  could  not  be,  if  the  defendant  were  not 
paymafter.  But  to  that  anfwer,  it  was  objefted  forthede* 
fendant,  that  it  was  extra  Jervitium  fuum  generally,  and  not 
extra  fervitium  fuum  praediSfum^  afid  fp  might  be  fome  other 
fervlce. 

But  Holt  faid,  there  was  no  other  fervioe  mentioned^  and 

it  would  be  a  foreign  intendment  to  intend  any  other.    And 

Powell  faid,   that  in   the  words  next  preceding,  there  was 

fervitio  praedi^Oy  viz,  that  the  plaintiff  ferved  the  defendant 

*   in  fervitio  praedi/^o  j  and  then,  when  he  comes  and  fays,  he. 

♦  turned  him  extra  fervitium  fuum^  that  mu ft  be  intended  the 

Atleaftnoex-     fervice  the   plaintiff  ferved  him  in.       And   all   the  court 

ta?J^tt*!Jn  ^^    agreed,  that  no  other  fervice   could  be  intended,     Alfo,  if 

account  of  the    the  defendant's  office  had  not  continued  at  the  time  of  his 

omiffion  after     turning  awav  the  plaintiff,    he  could   never  have  had  7^ 


Judgment  was  given  for  the  plaintiff^ 
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Moverly  verj.  Lee. 

S.  C.  Salk.  55?. 

yiSfumpJiu    in  confidcratiori    the   plaintiff  would  proVide  Apromifetopaj^ 
•"  meat,    drink,  ^c.  the  defendant  promifed  to  pay  him  « '""f.*^  the 
lo  much  as  the  plamtilt  baoere  meruit^  and  avers  in  fact,  that  Jnernit,  upon  an 
be  hahne  meruit  fo  much,  ts^r.     Upon  non  affximpjk  pleaded,  executor/  con- 
there  was  a  >erdi(£l  for  the  plaintiff.     There    were    other  ^'^e;.itx)n,  inall 

,       ,     ,         .  *  bccoTiltrucd  as;i 

counts  m  the  declaration,  pron.hc  to  pay  as 

much  as  he  habere  meruerit*  Vide  ante  ^35. 

Mr.  Mountague  laft  term  moved  in  arreft  of  judgment, 
that  the  promife  was  void,  to  pay  fu  much  as  the  plaintiff 
hahere  meruit^  which  is  the  pr?cterperfeft  tenfe,  and  denotes 
the  time  paft,  and  confequently  could  be  nothing;  for  a  man 
could  not  have  deferved  any  thing,  for  a  thing  to  be  done 
infuturo:  ajid  confequently  intire  damages  being  given,  And  fo  (hall  ac- 
judgment  ought  to  be  arrefted.  coantupon  it. 

Mr.  Acherley  faid,    that  it  was  but  falfe    Laim^  and  that  y 

was  aided  after  a  verdid  by  18  £11%.  r.  14.  Secondly,  that 
it  wanted  only  a  dafli  to  make  it  meruertU  and  that  would 
have  been  well ;  and  the  court  would  fupply  the '  dafh* 
Thirdly,  that  if  the  count,  by  reafon  of  that  word,  was  in-  At  Icaft  after 
fenfible  and  impoflible,  the  court  would  rejeft  it,  and  in-  vcrdia, 
tend  that  no  damages  were  given  for  it,  and  give  judgment 
on  the  reft  of  the  promifes.  To  the  firft  it  was  anfwered, 
and  agreed  by  the  court,  that  this  was  not  falfe  Latin^  but 
falfe  fcnfe,  that  there  may  be  fuch  a  promife  made,  but 
it  was  void  in  its  operation.  And  Pcit;t7/ faid,  that  nothing 
could  be  given  in  evidence  on  the  declaration,  but  meat  and 
drink  found  after  the  promife,  for  which  it  was  impoflible 
for  the  plaintiff  to  have  deferved  any  thing  at  the  time  of  the 
promife.  And  flip// chief  juftice  faid,  that  a  verdi6l  cannot 
help  nonfenfe,  that  the  words  of  the  18  £/iz.  were,  **  that 
"  after  a  verdi£t  the  judgment  fhould  not  be  flayed  or  re- 
"  verfed,  by  reafon  of  any  default  in  form,  or  lack  of  form, 
"  touching  falfe  Latin ;"  but  that  t^ie  acl  did  not  fay,  that 
a  judgment  fhould  not  be  ftayed  or  reverfed  after  a  verdift 
for  nonfenfe.  Secondly,  that  the  court  could  not  fupply  the 
dalh,  for  that  would  be  to  make  it  quite  another  word. 
Thirdly,  that  there  never  was  any  cafe,  where  an  infenfible 
or  impoflible  count  was  rejected,  and  aided  after  verdi ft. 
And  upon  thefe  exceptions,  che  caufe  refted  till  the  laft  day 
.  of  this  term,  and  then  upon  motion  the  court  hcld>  that  they 
would  take  the  words  in  the  declaration  to  be  the  very  words 
of  the  promife.  And  as  if  the  words,  of  the  declaration  had 
been  in  writing  under  the  party's  hands,  they  muft  have 
tonftrued  the  promife  according  to  the  intent  of  the  parties^ 
and  not  have  put  fuch  a  conftruftion  upon  it,  as  to  make  the 
promife  void :  fo  here,  upon  this  declaration,  they  would 
conflrue  it  according  to  the  intent  of  the  parties,  which  muft 

be 
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MovBiLsy  be  to  pay  the  plaintifF  fo  much  as  he  flioulil  dcferve  fo^ 
Lli^  the  meat,  drink,  &c,  found,  and  not  conftrue  it  fo  a' 
to  make  it  a  void  contra£l<  That  indeed^  according  to  the 
grammatical  conftruftion  qf  the  words,  the  promife  was 
nonfenfe  and  void  j  but  yet  the  parties  certainly  meant  fome- 
thing  by  it,  and  that  meaning  they  the  court  muft  endea- 
vour to  find,  and  underftand  the  promife  accordingly,  rather 
than  by  ^urfuing  the  grammatical  conftruftion  of  the  words 
of  the  promife,  make  it  void. 

Judgment  for  the  plaintiff.  The  queftion  feems  to  me 
to  be,  if  the  plaintifF  ought  not  to  have  purfued  the  intent 
and  meaning  of  the  promife  in  his  declaration. 

Vide  ante  110.  ^  A  FTER  verdiA  in  an  a£tion  upon  a  penal  ftatutc 
382«Cowp.474.  J^  made  6th  of  the  late  king  and  queen,  it  was  moved  m 
arreft  of  judgment,  that  the  ftatute  was  laid  to  be  made 
1 2th  of  November  6  JVilL  3.  whereas  at  that  time  the  queen 
was  alive,  and  the  ftile  was  JVIL  &  Mar,  and  in  regard 
•  there  was  no  fuch  ftile  of  the  king  at  tha^  time,  for  that 
miftake  of  the  ftile  the  judgment  was  arrefted. 

Mem*  The  queen  did  not  die  till  December  28.  that  year. 

Read  verf.  Charnley. 

A  recociifance     A    ^'^^^  ^^  ^'"'"^^  ^  ^  judgment  in  the  court  of  Carltfie^ 
of  bail  by  the    jl\  "po*^  z  fcire  facias  againft  bail,  the yfiV/y^f/tf/ was, 
party  that  he      that   the  defen(ianty^rtf»^tfm  ufum  et  confuetudinem  ejujdem 
d****  w'  nf  ^"  ^'"''^'*  ^'  civitaiis  praediffae  a  tempore^  ijc.  ufitatam  et  appro- 
from  the  cxe-      batam   manucepit  pro  eodem  Thoma   Kemp^    quod  ipfe  di^us 
cutlon  of  the      Thomas  Kemp  Jlabit  reSus  in  curia^in  etfuper  querela  praedi^tij 
judgmcntj^f      gf  4gfalt.  ad  nullum  diemfihl  inde  dandum faciei^  nee  je  retrahcU 
iv»ven  agafnft  ^^^ ]^  abfentabit  ab  executione  judiciiji  judicium  inde  verfus  eum 
him,  is  good,      fedditum  fuerii^  fub  pana  incurrendi  et  fubeundi  executiomm 
hujufmodi  judicii^Ji  contingat  ipfum  TJjomam  Kemp  in  aliqus 
praemijorum  defaltam  facer e^  et  inde  [egitimo  modo  convinci, 
Mr,   fFiard  took  exception  to  the  recognifance,  that  it 
.      .  differed  from  the  recognifances  taken  in  this  court,  and  con- 

demnation mo-'  fcquently  was  illegal  and  void,  this  recognifance  being  po- 
nty  is  a  conv-  fitive,  that  the  defeiklant  fliould  render  himfelf,  but  thofe  in 
pliancewiththe^ljjs  Qo^xTtj  only  if  the  defendant  do  not  pay  the  money,  that 
r^cogniMnce"^   then  he  fliould  render  his  body  taprifon. 

//i// chie/juftice.  They  are  both  the  fame  :  the  woids 
in  this  recognifance  are^  that  the  defendant  fliall  not  with- 
draw nor  abf^nt  himfelf  from  the  execution  of  the  judgment. 
Now  if  the  defendant  pays  the  money,  that  is  an  execution 
^  of  the  judgment,  and  confequently  the  recognizance  is  per- 
formed. If  a  capias  ad  fatisfaciendum  be  returned,  noneftin^ 
ventusy  znd  the  money  be  not  paid,  then  the  defendant  hath 
'  withdrawn  and  abfented  himietf  from  the. execution.     And 

the  bail  may  plead  payment  by  the  principal. 
Powell  ju&icc  agreed.    Judgment  affirmed* 
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Crowther  verj.  Oldfield. 

S.  C.  Salk.  364,  Holt  146.  but  no  judgment  6  Mod.  19.  Pleadings  Lutw.  125. 
poftvoL  3.  p.  326. 

A  Writ  of  error  of  a  judgment  in  the  comTnon  pleas,  in  jjone  other  than 
an  action  upon  the  cafe,    wherein  the  praintifF  de- copyhold  hndi 
I  dared,  quod  cum  he  the  firft  of  May^  fcfr.  fttfitus  fuijfet  et  ad-  can  be  parcel  oT 

hue  feijitus  extftit^  de  et  in  uno  mefuagio  et  decern  acris  terrae  cum  *  '"*"°'"' 
pertinentiis  in  JV.  parcella  manerii  de  IV,  ac  tentisper  copiam  ro^  Nor  can  any 
tuli  curiae  manerii  illius^  ut  tenens  eujiumarius  eorundem  infeo^  other  perfon 

dojimplici^  fecundum  confiutudinem  ejuldem  manerii:  cumauee-  ???  «  copy. 
*'       'J      A       I   •    .-/r  L   L     ^    ^  L    h        J  L     ^     'M.r  .*  holder  have  com-' 

tiamidem  the  plaintiiT  habeat  et  habere  debeat^  ipjeque  et  omnes  mon  by  cuftom 

tenentes  cujiumarii  di£iorum  tenementorumjuorum  cum  pertinen-  on  any  part  of 

tits  per  confuetudinem  infra  maneriumpraediSium  a  temper e^i^c,  ^^  "»nor. 

yfitatam  et  approbatam  habuere^et  habere  eonfueverunty  comnm- 

niampafturae  in  quodam  loco^  pafiura  five  mora  vocata  Warm^ 

ieesj  parcella  etiam  ejufdem  manerii^  et  continente  40  acras  in  ^  ^^  (hail  be 

Noribwroine^  pro  omnibus  averiisfuis  communicalibus  fuper  te-  prefumedtohavc 

nemeftta  cujiumaria  fua  praedia^  levantibus  et  cubantibus^  quo-  cxi^wj  without 

Hbei  annOy  omni  tempore  anniy  ad  libitum  fiium^  tanquam  adea-  ^hkh^fu"^  ^^ 

dmtenementa  cum  pertinentiis  fpe^antem  et  pertinentem :  jprae^  dia  could  not 

di£lus  tanien  the  defendant  intending  to  deprive  the  plaintiff,  have  been  found. 

Off.  inclofed  the  common,  ^^r  quod  in  tarn  amploy  i^e.  Upon 

not  guilty  pleaded  there  was  a  verdid  for  the  plaintiff,  and  a 

penny  damages;  but  upon  a  motion,  in  arrefl  of  judgment,  ' 

judgment  was  given  for  the  defendant  in    the  common 

pleas,  Th    f       h 

Mr.  Eyre  and  Mr.   fVard  for  the  defendant  in  error,  a  man  dates  ^^ 
to  maintain  the  judgment  below,  took  thefc  exceptions  to  hlmfrlf  to  be 
the  declaration.     Firft,  that  the  plaintiff  m  his  declawtion  ^*^*^'^*'^^"^- 
had  not  intituled  him    fufficiently  to  this  common.      For Tn^nix^^fet 
it  did  not  appear  what  fort  of  eftate  it  was  he  had,  to  which  Timpie  according 
he  claimed  common.    It  could  not  be  taken  to  be  a  copy-  ^°  ^^  cuftom  of 
hold  eftate,  becaufe  it  was  notfaid  to  be  advoluntatem  domi-  eftate^Wchis*^ 
«/,  which  iseflential  to  a  copyhold  eftate ;  for  freeholds  may  parcel  of  the  ma- 
be  granted  and  held  by  copy  of  court-roll,  but  then  they  arc  T*"'  ^"^  '»cld  by 
not  ad  voluntatem  dominiy  which  makes  the  difference  be-  fj^i^^^^^^'^^ 
tween  them   and   copyholds,^     And    for  this   were    cited  which  he  has  a 
I  Cro,  229.  where  it  was  laid  in  a  declaration,    that  fuch  r»ght  of  common 
lands  were  granted  to  7.  S.  and  his  heirs  by  copy  of  court-  p![rtrcuuTpTrtof 
roll>  tenendum  fecundum  confuetudinem  manerii  oi  O.  and  that  the  manor,,  after 
they  defcended  to  7.  A^.  heif  of  J.  S.  and  charged  the  de-  averdift  efta- 
fendant  with  the  receipt  of  the  profits  as  guardian  to  J.  N.  ^^^^^^"^'^ 
And  it  being  objefted,    that  thefe    appeared  to  b«  copy-  dated  the  eftate 
hold  lands,   and  that  againft  one,    that  occupies  copyhold  ftiallbeprefumed 
lands,  no  account  lies,  it  was  refolved,    that  it  not  being  ^^^j^«  ^JJj^^,*^^* 
faid  advoluntatem  deminiy  it  muft  be  intended  a  freehold,  wasnotrepre-' 

fcnted  to  be  held 
•tthe  wiU  of  the  lord. 
2  fWr, 
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Ckowthek  2  f^entr'i  J43.  Where  in  replevin  for  taking  his  cattle  ill  a 
OLDrixiD.  P'^^  called  Underway,  the  defendant  made  conufance  for 
rent  arrear,  and  fhewed,  that  y.  S,  was  feifed  in  fee  of  2 
clo(e  called  Underway^  parcel  ot  the  manor  of  L.  of  which 
the  place  where  was  and  is  parcel,  according  to  the  cuftom 
of  the  faid  manor,  and  made  a  leafe  to  the  plaintiff  rendrine 
rent  .*  and  %  5.  afterwards,  fecundum  cortfuetudinem  msmrti 
praediSfi  fuljour  at  a  court  of  the  manor  then  held,  furrefn- 
dered  into  the  hands  of  the  lord  of  the  m^inor  fecundum  con^ 
fuetudinem  manerii  praedi£li  the  reverfion  and  rent  to  die  ufe 
cS  y»  N.  and  his  heirs:  and  the  lord  of  the  manor  of  the 
lame  court  granted  the  reverfion  and  rent  to  y.  N,  to  hokl 
to  him  and  his  heirs,  according  to  the  cuftom  of  the  man6r 
He.  And  upon  demurrer  the  conufance  was  held  to  be  in- 
fufficient ;  for  that  the  lands  being  to  be  taken  to  be  free- 
.hold,  they  ought  to  h#ive  a  fpecial  cuftom  to  pais  them  by 
furrender  in  court,  and  it  was  not  enough  to  iay,  that 
he  furrendered  them  fecundum  confi^etudinem  manerii  but  the 
cuftom  (hould  have  been  fully  fet  forth,  viz.  quod  infra  ma- 
nerium  praedi^fum  et  tempore,  ijfc.  talis  habebatur  confiietudoy 

^  tfc.  and  that  they  muft  be  taken  to  be  freehold,  though  it  is 

;     (hewn  that  y.  S,  was  feifed  according  to  the  cuftom  of  the 

manor,  becaufe  it  is  not  faid  at  the  will  of  the  lord.    2  Lutw. 

-'  \      1 165,  1 166,  itJT,  1 1 74.     Where  in  replevin  the  defend- 

ant avowed  as  grantee  of  the  manor  of  ff^.  for  rent  arrear, 
and  fliewed  that  the  place  wh^-e  time  whereof,  i^c.  was 
parcella  manerii  de  W.  etper  totum  iempus  fetpradiHum  tine-^ 
menta  cujlumaria  diSfi  manerii  et  dimiJTa  et  dimiJJUfilia  per 
topiam  rotukrum  curia  manerii  praedifii   py  the  lord  of  the 

.     N  manof ,  or  his  fteward  cuicunque  perfenae,  He,  ea  caper e  V9' 

lenti,  He,  'ad  terminum  vitae,  He.  fecundum  confuetudinem  ma- 
nerii praediSfi :  and  that  the  lord  of  the  manor  at  his  court  of 
the  manor  tieljour  per  copiam  rotulorum  curiae  ejufetem  manerii 

\  granted  the  place  where,  to  one  y.  S.pro  99  annis  fecundum 

eonfeietudinem  manerii  praediSfi  rendring  rent,  He,  and  upon 
demurrer  the  avowry  was  held  to  be  ill,  becaufe  it  was  not 

f  faid  ad  voluntatem  domini,  and  fo  muft  be  taken  to  be  freehold. 

♦  3  Buljlr,  230.  There  in  ajfumpjitx^t  plaintiff  declared,  qu^ 

cum  feijitusfuit  in  dominicejuo  ut  feodo  fecundum  eonfeietudinem 
manerii  de  R,  of  a  houfe,  in  conitderation  the  plaintiff  wouM 
furrender  the  fame  to  the  ufe  of  the  defendant,  the  defendant 
promifed.  He,  and  the  plaintiff  averred,  that  he  did  fur- 
render ;  and  the  court  refolved  that  this  could  not  be  taken 
to  be  co^hold  land,  but  yet  gave  judgment  for  the  plaia* 
tlfR  For  freehold  land  might  pafs  by  ftiitender  by  cuftom^ 
and  it  wasnotneceiTarytofhewthe  cuftom  in  the  declaration. 
Ani  in  pleading  a  copyhold  eftate,  you  always  fay  ad  volun- 
tatem domini,  Co,  intr,  9^  An  a£kion  by  a  commoner  copy^ 
holder,  for  depafturing  the  common  there  he  (hews,  diat 
the  tenement,  to  which  he  claimed  hts  common,  was  time 
whereof,  He*  parcella  manerii  de  B,  and  by  all  that  time  A- 

mffum 
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Hiidum  et dimffibiU per copiam rotulorum  i uriae Tnaneriij>ri2edi£ii  C» o^i^th i a 
by  the  lord  or  his  fteward^  to  any  perfon  that  would  take  it  otDi^ti** 
in  fmdo  fimplici^  i^c.  ad  ^oluntaterti  dbiHtni  Jcdindiim  con- 
luetudinem  manerti  praediSfu  And  when  he  comes  to  fliew 
the  grant  to  himfelf,  he  purfues  that  form.  So  is  Rqfti 
Intr.  627.  7,.  It  (Cannot  be  taken  to  be  a  freehold  eftate^ 
becaufe  it  is  faid  to  be  parcel  of  the  manor,  and  a  freehold. 
.  Jg&U£j:annot  be  a  parcel  of  a  manor.  2  Koll.  Mr.  1 10, 
So  thaTtnef e  can  be  no  (uch  caffe  as'ts  fet  out  in  this  decla- 
ration, iind  confequently  the  plaintiff  caimot  recover;  Se- 
condly, fuppofing  upon  this  declaration  the  court  can  take 
the  eftatc  to  be  either  freehold  or  co[5yholdj  yet  the  common 
is  not  fufficiently  claimed*  For  if  you  take  it  for  a  copy- 
hold eftate,  the  cuftom  ought  t(5  have  been  alleged  exprefsly 
and  fpecially,  qu9d  infra  manerium  talis  habeiur^  rtecnon  a  teni* 
fore  cujus^  Uc.  habebatur^  conjuetudo  quod^  Ufc.  aiid  not  aS 
hsTC,  per  confuetudinem  infra  manerium  p^aediSfum  a  tempore^ 
l^c.  ujitatam  et  approbatam  habuere  et  habire  confuevere^  {5fr; 
Sis  in  the  cafe  before.  And  fo  it  is  laid  in  4  Co.  31.  hi 
Vaugh.l^l^  253.  where  in  trefpafs,  the  defendant  juftified 
under  a  cuftom  for  the  copyhold  tenants  of  a  manor  to  have 
falam  et  feparalem  pajluram  in  the  place  where ;  and  the  cuf-  ♦ 
torn  was  laid  with  a  per  confuetudinem  in  eodem  manerio^  t^d 
ufttdiam  et  approbatam  habuere  et  habere  confuevere^  iic.  And 
my,  lord  Faughan  fays,  it  is  double,  incltiding  both. the  cuf-. 
torn  of  the  manor,  and  the  claim  bv  reafon  of  the  cuftom^ 
Which  ought  to  be  fcveral.  And  the  court  fhould  judgcj- 
whether  the  claim  be  according  to  the  cuftom  alleged*  3  Croi 
185.    In  debt  upon  an  efcape,  the  plaintiff  declared,  that  hef 


recovered  a  judgment  againft  7.  S,  in  London^  znA(MvA  a  frt- 
fias  adfatisfaciendum  againft  him  ^  upon  which  non  eji  invent 
tus  was  returned :  upon  which  one  of  jf^  5/s  fureties  being 


in  prifon  upon  a  plaint  there,  was  detained  in  execution 7^ri/»- 
dum  confuetudinem  civitatis  praediSiae :  and  upon  demurrer 
the  declaration  was  held  to  be  ill,  becaufe  it  was  not  exprefsly  > 

laid,  that  there  was  fuch  a  (Cuftom  ^  but  only  fecundum  (fon-^ 
fuetttdinemi  ^md  according  to  that  way  of  laying  the  cuftom 
mentioned  before  out  of  4  6«.  31.  ^  are  the  precedents  in 
the  books  of  entries,  Co.  Intr.  123;  b.  Kafi.  Intr.  6^7.  and 
befides,  the  common  is  claimed  here  tanquam  ad  tenemenid 
cuflumaria  fpeHantemi  which  cannot  be  in  cafe  of  a  copjiiold  % 
for  a  copyholder  hath  common  bv  reafon  of  the  cuftom^ 
which  annexeth  the  fame  to  his  curfomary  eftate;  and  there-* 
fore^  if  the  copyholder  purchafe  the  freehold  of  his  Copyhold 
eftate  of  the  lord,  and  thereby  infranchifeth  the  fame,  \{\%(a)  c«)  Vide  Salk- 
common  is  deftroyed.  And  fo  is  the  cafe  of  Marjham  verf  «7o-  S^^- 
kunterj  1  Cro.  253.  and  in  2  Brownl  Intr.  96.  the  claufe  is  ^^^'  *^* 
left  out*  Indeed  the  ereateft  part  of  the  precedents  are  as 
this  is,  but  they  palIed/«4^&«//V  and  therefore  now  it  comes 
to  be  difputed)  the  reafon  of  the  thing  ought  to  prevaiL  if 
k  be  taken  t#  he  a  freehold  eftatct  then  tbe  declaration  is 
Vot.JI.  li  mucl^ 


-  --      -  >      1  _=iT      -I.  ^  "'„_  .".'  --trnn  ;  znn  for 

-  -  ji      -: '^-^ '— •  ^.'-lui'T-^  .-•^darcti,  'hat 

-  : -  '-  ^  ::*  -^-uii  \*  .:Z  :"ir  vear5^  zi\d 

• "      -      ~-^    '  rr     .    .ra  ::z3e  'vn^rTCjf,  ':5c. 

■= n   -:rrT    . — rirrr-.-     r  'nc    ^  la^ntin^S    Clcte^ 

T-      ^-r :  i;—  .-r~r:.vivr:nra.  wsr^  'jTr. 

_    ^ z      ^iir  r  :rrn  -  c  c'lii'^T  rieacied,  the 

..  —  -  ^  : — T-:.  t__L^  ^  .^-^  ::}  rave  rrctcnbeii 
^7  ~  i::^  •  —-T-  :::::=.  _:il  _:-;.j.  'aqz  cLum  it  bv 
TT -r        -z:  '^    -m  -^Li  was  2.  polleilorv 

:  -.  .  ^ :^ r    ^:=:  — n*      -•    J/.t,  jfc.  it  was 

J— -r—-      r--    *r-.-    M     _r-r^  :i      ^^    -rciinnon  imcer- 
'"'     z^^  .  -  I.    ^:  .  z-     zr^   ^    z   jj:  :i:..:r-icrr£7^  die -ic- 
c:.:_-        -     r    i.    r*  'i-   rr  — rr.^    *iz  ^^  izic  "wts  ^rrt 
n-    --v_  -.-^    rrr    nr    -i   -  :-^  -.— -  ;^ ;. ' r^i»  Jcf-jr^ 

r   /'..    .7    I  «:::>  r-^-:.  i^u-r  :^   ^iVi  ror  )trars  brcuc^c 
.     —    -.    ::"r?    !!*   ^^-  — r  i  ^i--  ^    nis    wav,  and  r-::- 
;_  -   c   zii  --^r--%  --^Jrr-:-:,  'JZZ'dZ".  :t  bad  been  dciz^ 
X    :,■:    ^:        -      J     -v?  -^rv::    which  were  part '?f  riff 
«-.-  J.    r    I'-.   -T    •:.— z::-.   u'a  iS  'va5  'irc-d  ou^it  gtit  rc^ 
!:.  ^  ^'1  r:  t::  .--:-:•-  rr-    ^-er  wncn   the   piaintiF  ins 
1:1  ,  -^:  :  7'"   -^   *~*o   >   u,    t  -A-ui  vitiate  his   dccii-a- 
I. ...   ^LL  n   '  iTT  -r-^-^  rrrrci  ?ixc  rnirr  of  an  Lntire  ^- 
?  -.-.    :•:  ^': -"*  ^  ^-     A»Ki  TiC  :*.^nc  aniVsr  was  £•'•  ia 
J,  :7r  .-  ,•    2*  -^-i   re  tlt.::^  .rLi:.j  15^^:2  :ms  deciiin- 
.,^  — _-*.   r  ^.---^  ~  -^ir:  ''^"  ^  M  mr   nt  lands  were  ^zrztl 
«i  Hi;  rii^J^-    -i'^    ""^  '-'^^^  ^*^^  '^^^  ^  c-nfum  rbr  com- 
^-^  lirzr^^  rr  ir^--T   r--:.!    "r,   i:-^r:>    t  ^ros  j  coT^bc-d 
rfiirr.     Ar^  i^'  ^''^  ''  -^'"^  :i"«  —  ^""~r  c.cki  :d  ::i:ir: 
aiiJ  Jt  n-sf  rtbiL--^":*   r:^^    ^^    -^-^  -— -  ^-^  "'f    ^  ^-'^^*  -i^-^ 
was  ar'tcT  a   v: -L'i.r.      .-.ru   r:^   r-:2-  -.  o    jf    2  C-^.  2^> 
dchtu;x>n  a  b-inf:  c-rTuT-iar^  mr  r~r  -izzinrf  ifcuuid  ct'cy 

the  pl.unriff  had  rhc  hndi>  rccn^^Trrz   ---n  Tim  b^^  ri^i".rr  n 

r-.'Vt.ix'nr  i)fv>n  a  kafc  m:;Jr  >t   <i:u  il  Juc   nd  ncz  ih^w 

>h):  :r.l-  L  hsJto  mai:c  th?  Jcz^r,   bi:^   rm-^  mir:  he  !!-:if 

r.  ^v  r-x  ;    ;ind  ufon  a  njof/ider  ih^  rJ:>^  -^o-w-frr  wtis  dt 

%  .rv  -r^    ' 'f'^  "i"^^  ^^^  covin,  anda  vird^  yr  fre  pLuir- 

V    'H.  ij..!^mrr>t  uas  aiTcfted  for  the  iiu'^i^rL^erTcv  oc 

• .   t    ^  N   \%  !«■     »v  w"^'  rk^t  faid,  that  £.  hsd  a  pncr  cie- 

>  ..  ,     -H    f>)     •  f""^  r   ».%  rW  h  might   be,  ^s  tizi't    wzs 

,...'     'H    ^:.    •'       i  ^-^-^^  lZt\^  ^jTKmp^tj   in  ccn-rier^fc. 

.  ,    „       ...    ^.     v-  .•  V- v?>u  ^n-hofc  Ton  and  heir  he  is^ 

^.  ^    .     v   ^'  -         ^  ^hcpU-ntiff intencfin^  to  fuc 

..,••>    V    T     •  r  CvV^To^r^tion  of  forbearance, 

^  ,v,    .    •-•   ,  -  »;;  ^  ;vt\asx>i  there  was  a  verdicl 
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for  the  plaintiff,  but  the  judgment  was  arrefted,  becaiife  It  Crowtkir 
was  not  faid,  that  the  father  bound  himfelf  and  his  heii%,  and  OLPfitL^* 
fo  there  was  no  confideration  for  the  promifei  Antf  from 
thefe  csSes  it  was  obferved,  that  where  the  plaintifF  in  his 
declaration,  ^c.  fets  out  his  title  infufficientiy,  ot  affigns  an 
infufficient  breach)  a  verdiiS  will  not  help  it  5  that  the  cafes 
before  cited  of  Stroud  verf,  Blrty  i^c,  were  not  adjudged 
upon  the  verdict,  for  thoie  declarations  would  have  been 
good  upon  demurrer. 

Broderick  and  Qjejhyre  ferjeantSj  for  the  plaintiff  in  error 
argued,  that  the  declaration  was  good  enough.  And  as  to 
the  firft  exception  they  laid,  that  this  muft  be  talceil  to  bd 
copyhold,  for  it  is  faid  to  be  parcella  maneriii  whith  freehold 
lana  cannot  poffibly  be,  and  al(b  that  it  is  tenia  per  coptam  ro^ 
tulorum  curiae  manerii  illius^  and  farther  that  the  plaintifF  is 
feiiedoCit,  utienens  cujlumafius  ejufdem  in  feodoJimpUtl fecun- 
dum  Lonfuetudinem  ejufdem  manerii.  And  in  4.  Ckt*  24,  b,  31.  ^; 
it  is  reiolved,  that  the  two  main  pillars,  upon  which  copy^ 
hold  eflates  ftand,  are,  that  the  land  is  parcel  of  the  manors 
and  that  it  has  time  out  of  mind  been  demifed  and  demifable 
by  copy  of  court-roll.  The  words,  that  he  is  feifed  ui  te^ 
nens  cuftumarius^  neceflarily  Imply,  that  it  is  copyhold }  for 
this  is  the  phrafe  whioh  is  ufed  where  a  lord  of  a  manor  pre^ 
(cribes  for  comn^on  for  him  2nd  his  copyhold  teiiants  in  the 
foil  of  another,  viz.  profe  ei  tenentibusjuis  cijfiumariis,  and 
no  more.  Ci.  Intr»  9.  a,  and  in  Aq/i,  intr.  131.  i*  where  a 
cuftom  is  pleaded  for  copyhold  tenants  to  furrender  out  of 
court:  they  arc  called  only  tenentes  eujiumarii.  In  Coi 
Intr.  123.  where  a  Cuftom  to  grant  by  copy  is  fet  out  in  an 
atStiooof  debt  for  rent  againft  the  leflee  of  a  Copyholder,  and 
alfo  a  grant  purfuant  to  it ;  in  both,  the  words  ad  voluntatetri 
i^W/i2  are  omitted,  and  no  more  in  effect  fald  than  herea 
So  in  d*  Intrt  373.  where  grants  by  copy  were  found  in  a 
fpecial  verdidl,  the  fame  word€  were  omitted j  and  only  faid 
ffcundum  conjuetudinem  manerii*  And  asi  to  the  cafes  that 
have  been  cited,  they  do  not  come  up  to  the  cafe  in  quef- 
tion. '  In  the  cafe  in  i  Cro.  229.  there  were  not  the  wordft 
terpens  cujiumarius^    nor  parcella  manerii.     In  the  cafe  in 

2  yentr.  there  were  Jndeed  the  words  p^rf<»//^ /n^aw/r/V,  but 
there  were  not  the  words  tenta  per  copiam  roiulorum  curiae 
mantrii  illiusy    nor  ut  tenens  cu/lumarius  :  that  the  cafe  iff 

3  Bulftr.  was  rather  for  them,  becaufe  the  Qourt  there  went 
upon  the  Want  of  tenta  per  copiam  rotulorum^  which  is  faid  in 
this  cafe.  To  the  fecond  objeftion,  that  the  cuftom  ought 
to  have  been  fet  out  fpecially,  and  not  with  2Lper  cdnfueiudi-* 
nem%  it  was  anfweredy  that  the  cuftom  was  well  enough 
laid  in  fubftance,  and  the  informality  of  laying  it  would  be 
cured  by  the  verd(£t.  If  a  man  malce$  title  as  coiifm  and 
heir^  and  does  not  fay  coment,  yet  that  is  well  upon  a 
gcneraj  demurrer.      Where  a  man   prcfcribes   for    com* 

I  i  2  tnoD 
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'  CkowTrtER  much  ^orfej  for  then  the  plaintiff  ought  to  have  prcfcribed 
^  '^  ^  in  a  que  ejlate^  and  cannot  make  a  title  by  cuftom  :  and  for 
that  was  cited  i  Cro.  418.  where  the  plaintiff  declared,  that 
he  was  pofleffcd  of  a  clofc  in  the  parifti  of  M.  for  years;  and 
that  within  the  faid  parifli  there  is,  and  time  whereof,  fr. 
was  a  cuftom,  that  omuei  occupatores  of  the  plaintifPs  clofe, 
time  whereof,  y r.  habueruni  et;habere  confueverunt  a  way,  fcff. 
After  a  verdid  for  the  plaintiff  upon  not  guilty  pleaded,  die 
judgment  was  arretted,  becaufe  he  ought  to  have  prefcribed 
in  him  that  had  the  inheritance,  and  could  not  claim  it  by 
way  of  cuftom.  To  the  objeflion,  that  this  was  a  poflcfloi^ 
aftion,  and  therefore  the  plaintiff  had  no  need  to  let  out  any 
title,  according  to  the  cafes  of  Stroud  verf  Btrty  i^c,  it  was 
anfwered,  that  where  the  plaintiff  in  his  declaration  under- 
Wc.  3^3'  takes  to  fet  out  a  title,  and  fets  it  out  infufficiemly,  the  de- 
claration will  be  ill,  though  the  fetting  out  the  title %iras  more 
than  needed,  And  the  cafe  of  Dome  verf,  Cajhford^  A£cL 
9  fVilL  3.  fi,  R»  was  cited,  where  the  leflee  for  years  brought 
ah  a<Elion  upon  the  cafe,  for  flopping  his  way,  and  pre- 
fcribed in  a  que  ejlate :  and  after  verdift  for  the  plaintiff, 
judgment  was  arretted,  becaufe,  though  it  had  been  enough 
to  have  faid  habuit  et  habere  debuit  (which  were  part  of  the 
words  of  the  prefcription,  and  as  was  urged  ought  only  to 
ftand,  and  the  reft  be  rejefted)  yet  when  the  plaintiff  has 
laid  a  prefcription,  which  is  ill,  it  will  vitiate  his  declara- 
tion: and  the  court  cannot  rej eft  one  part  of  an  intirefcn- 
tence,  and  retain  the  reft.  And  the  fame  anfwer  was  given 
to  the  obieftion,  that  the  verdift  would  make  this  dechra- 
tion  goocf,  it  being  found  by  that,  that  the  lands  were  parcel 
of  thd  manor,  and  that  there  was  fuch  a  cuftom  for  com- 
mon, neither  of  whic;^h  could  be,  unlefs  it  was  a  copyhold 
eftate.  And  the  cafe  of  Dome  verf  Cafhford  cited  to  that : 
and  it  was  obfervcd,  that  the  cafe  cited  out  of  i  Cro,  418. 
was  after  a  verdift.  And  the  cafes  alfo  of  2  Cro,  315. 
debt  Mpon  a  bond :  condition,  that  the  plaintiff  (hould  enjoy 
fuch  lands  without  eviftion :  the  breach  was  afiigned,  that 
the  plaintiff  had  the  lands. recovered  from  him  by  verdift  in 
ejeftmcnt  upon  a  leafe  made  by  one  £,  but  did  not  fliew 
whit  title  E.  had  to  make  the  Jeafe,  birt  only  that  he  had 
good  title:  and  upon  a  rejoinder  that  the  recovery  was  by 
covin,  and  iffue  upon  the  covin,  anda  verdift  for  the  plain- 
aSaund.  180.  ^^^5  J^^  the  judgment  was  arfefted  for  the  infufficlency  of 
1  Mod.  194.  tlie  the  breach,  becaufe  it  was  not  faid,  that  E.  had  a  prior  title 
fame  cafe  with  before  the  plaintiff's  title,  for  it  might  be,  £*s  title  was 
Co^Mverf,  "^dcr  the  plaintiff.  2  Sound.  \7f>.  affhmpfity  in  confidera- 
ai^iwertofi  tion  the  father  of  the  defendant,  whofe  fon  and  heir  he  is^ 
a  tntjurcmc^t^  y^^^  bound  to  the  plaintiff,  Wf.  the  plaintiff  mtending  to  fuc 

!rf;^^I?^L    the  defendant>  he  promifed  in  confideration  of  forbearance, 
agamtl  all  men,  *ij»t  •  /t        ^trii  ^-eL 

and  breach         to  pay,  cff.  and  on  non  ajfumpjtt  pleaded  ^there  was  a  vcrdiCt 

afiigned,  that^'*  i     ' 

6\  habcfu  legalejutettltuhtn  to  the  tenements  en(rtd,^c.  and  in*a«  upon  ejeCUng»  andaTcrdiA 

for  the  pUintiff,  and  yet  judgment  an-efted^ 
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for  the  plaintifF,  but  the  judgment  was  arretted,  becaiife  it  Cro^thxh 
was  not  faid,  that  the  father  bound  himfelf  and  his  heii^f,  and  olpHil^. 
fo  there  was  no  eonfideration  for  the  promife<  Antf  from 
thefe  calii  it  was  obferved,  that  where  the  plaintifF  iti  his 
declaration,  i^c,  fets  out  his  title  infufficiently,  or  afligns  an 
infufficient  breach^  a  verdift  will  not  help  it  r  that  the  cafes 
before  cited  of  Stroud  verj.  Birtj  i^c,  were  not  adjudged 
upon  the  verdi£li  for  thole  declarations  would  have  been 
good  upon  demurrer. 

Broderici  and  Chf/hyre  ferjeants^  for  the  plaintiff  in  error 
argued,  that  the  declaration  was  good  enough;  And  as  to 
the  firft  exception  they  laid,  that  this  muft  be  talceil  to  bd 
copyhold,  for  it  is  faid  to  be  parcella  maneriti  which  freehold 
land  cannot  poffibly  be,  and  al(o  that  it  is  ienta  per  copiam  ro'- 
tuhrum  curiae  manerii  illiusy  and  fiirther  that  the  plaintifF  is 
feifedoCit,  utienens  cujlumafius  ejiifdem  in  feodoJimpUti fecun-^- 
dum  LBfJuetUdinem  ejvfdem  maneriu  And  in  4  ^«  ^4<  b.  '^1,  bi 
it  is  refolved^  that  the  two  main  pillars,  upon  which  copy- 
hold ettates  ftand,  are,  that  the  land  is  parcel  of  the  manors 
and  that  it  has  time  out  of  mind  been  demifed  and  deniifable 
by  copy  of  court-roll.  The  words,  that  he  is  feifed  ut  te^ 
nem  cufiumarius^  neceflarily  lnr)ply,  that  it  is  copyhold  j  for 
this  is  the  phrafe  which  is  ufed  where  a  lord  of  a  manor  pre-* 
fcribes  for  common  for  him  2nd  his  copyhold  teriants  in  thd 
foil  of  another,  viz.  pro  fe  ei  tenentibusjuis  ctj^umariis,  and 
no  more.  Co.  Intr»  9.  a.  and  in  Aq/i.  intr.  131.  i.  where  a 
cuflom  is  pleaded  for  copyhold  tenants  to  furrender  out  of 
court;  they  are  called  only  tenentes  eujiumarii.  In  Coi 
Intr,  123.  where  a  Cuftom  to  grant  by  copy  is  fet  out  in  art 
aftioo  of  debt  for  rent  againft  the  leflee  of  a  Copyholder,  and 
alfo  a  grant  purfuant  to  it  5  in  both,  the  words  ad  voluntareni 
^W;if  are  omitted,  and  no  more  in  ede<El  faid  than  herej 
So  in  Cos  Intr 4  373.  where  grants  by  copy  were  found  in  a 
fpecial  v>erdi£l,  the  fame  words  were  omitted j  and  only  faid 
fecundum  confuetudinem  manerii*  And  as  to  the  cafes  that 
have  been  cited,  they  do  not  come  up  to  the  cafe  in  quef- 
tion.  *  In  the  cafe  in  i  Cro,  229.  there  were  not  the  word» 
tcf{em  cuJiumariuSf    nor  partella  manerii.     In  the  cafe  in 

2  Ventri  there  were  hideed  the  words  p^rf^//.7  »zj«^r/7,  but 
there  were  not  Che  words  tenia  per  copiam  roiulorum  curtde 
manerii  illiusy    nor  ut  ienens  cu/lumarius  :  that  the  cafe  iff 

3  Btil/ir.  was  rather  for  them,  becaufe  the  Qourt  there  went 
upon  the  w^nt  of  tenia  per  copiam  rotuiorum^  which  is  faid  in 
this  cafe.  To  the  fecond  objeftion,  that  the  cuflom  ought 
to  have  been  fet  out  fpecially^  and  not  with  2Lper  cda/uetudi^ 
nem\  it  was  anfwered,  that  the  cuftom  was  well  enough 
laid  in  fubftance,  and  the  informality  of  laying  it  would  be 
cured  by  the  verdi£t.  If  a  man  make$  title  as  coiifm  and 
heir,  and  does  not  fay  cohunt,  yet  that  is  well  upon  a 
general  demurrer.      Where  a  man   prcfcribts   for    com* 
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Crowtrsk  tnon  without  number,  the  want  of  levant  2nd  coucbantis 
O  Fi»  ».  helped  after  a  verdlft,  though  it  is  the  very  meafurc  of  the 
LDFisiv.  common.  %•  428.  xJ/^w/rj,  75.  2  Sid,  iy.  Inaction 
upon  the  cafe  for  (lopping  his  way  to  his  houfe,  the  plaintiff 
prefcribed  in  a  que  ejlaie  to  a  way  to  his  houfe,  but  did  not 
fay,  that  his  houfe  was  antiquum^  but  the  want  of  a^U 
quum  mefuagtum  was  helped  by  the  verdid.  Latch,  no. 
Falm.  .420.  And  as  to  the  obje^lion^  that  the  common  was 
claimed  as  appurtenant  to  the  cuftomary  tenements,  whereas 
it  was  appurtenant  to  the  cuftomary  eftate  y  they  anfwered, 
that  the  precedents  were  all  fo,  though  it  muft  be  confefled, 
that  according  to  the  cafe  in  %  Cre.  the  common  is  in  ilrid- 
nefs  appurtenant  tp  the  cuftomary  eflate.  And  for  pre- 
cedents were  cited  9  Cd.  113.  the  entry  of  that  cafe,  C% 
Intr,  9.  Dyer^S^*  b.  1  Saund,  349.  2  Sound.  321.  G. 
Jntr.  574.  frinch.  Intr.  931,  1026,'  11 11.*  Heme  81. 
BrownL  Red,  428,  430.  The  court  agreed,  that  if  it  did 
not  fufEciently  appear  to  them  on  this  oedaration,  whedier 
this  were  common  belonging  to  a  copyhold  or  a  freehold 
eftate,  it  would  be  ill,  becaufe  tbey  could  not  give  judge- 
ment for  they  knew  not  what*  And  the  chief  jnftice  put  the 
tafe  of  an  action  for  ftoppmg  the  plaintiff's  lights:  it  would 
be  a  good  declaration  to  fay,  that  the  plaintiff  was  pofleiFed 
of  a  houfe,  in  which  were  ancient  lights,  and  that  the  de- 
fendant flopped  them*.  But  in  trcfpafs  for  abating  die  nu- 
fance  the  defendant  in  his  juftification  muft  have  prefcribed 
for  the  lights,  and  fhewed  the  commencement  of  his  term. 
And  in  the  cafe  of  a  declaration,  if  the  defendant  plead  libe^ 
rum  tenertuntumj  the  plaintiff  muft  reply,  andfet  out  his  title. 
They  did  alfo  agree  the  difference  between  a  declaration, 
and  an  avowry :  that  a  declaration  being  againft  a  wrong 
doer  is  good  without  fetting  forth  a  title ;.  otherwife  of  a 
bar  to  an  avowr)r,  or  a  Juftification.  And  therefore  if 
this  plea  had  been  in  a  juftincatton  in  trefpafs,  or  in  a  bar  to 
an  avowry  damage  feafant^  it  would  have  been  unqueftionably 
ill.  But  the  chief  juftice  and  Powell  differed,  whether  in  this 
^  declaration  the  plaintiff  had  fet  out  a  title  ttel  quel,  or  no. 

The  chief  juftice  held,  that  it  was  only  a  description  of  bis 
eftate,  and  not  any  ways  a  fetting  out  of  a  title.  He  fays, 
indeed,  that  he  and  all  the  cuftomary  tenants  of  his  tene- 
ments ought  and  ufed  to  have  common  j  but  if  he  would 
have  fet  out  a  title,  he  (hould  have  faid  quod  confuetudo  talit 
ejl^  for  all  the  copyhold  tenants  to  have  common:  andthca 
he  (hould  have  fliewed  a  grant  from  the  lord  to  Jiimfelf,  and 
that  the  tenements  were  demifed  and  demiiable,  Wr.  as 
muft  have  been  done  in  a  bar  to  an  avowry*  fovaU 
thought,  that  when  in  his  declaration  he  mentioned  the 
cuftom,  that  (hewed  that  he  intended  to  have  fet  out  a  tide. 
And  though  in  poffeffory  aflions  the  plaintiff  may  declare 
upon  his  poffeilion,  without  fetting  out  his  title;  yet  if  he 
undertakes  to  fet  out  a  title^  and  fets  It  out  infuC^ciently, 

the 
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4e  declaration  will  be  ill.     Which  rale  the  chief  juftice    C»owTiitR 
agreed.    As  to  the  objeftion  of  ad  tenetiuntacuftumaria per^    Ot»Fiii.p 
tinentmt  the  chief  juft  Ice  faid,  that  if  the  common  belonged 
to  the  copyholJ  eftate,  it  did  belong  to  the  tenements^  and 
that  all  the  precedents  were  fo. 

The  chief  iuft Ice  faid,   that  the  great  difference  between  5  p^  ^^^   g. 
eopyholds  and  cuftomary  freeholds  which  pais  by  furrender  vid^^nte  1x8^' 
is,  that  the  copyholder  is  in  by  demtfe  from  the  lord  ;   but  >n<i  the  cafes 
in  cafe  of  thofe  cuftomary  freeholds  the  lord  is  onlv  an  in-  ***^^*'**'' 
ftruinent:    and  in  pleading  one's  title  to  a  copyhola  eftate, 
it  is  enough  to  fhew  a  |;rant  from  the  lord*    But  that  will       • 
not  be  a  good  title  in  cafe  of  thofe  cuftomary  freeholds ; 
but  you  muft  fhew,  that  the  iurrenderor  was  feifed  In  fee, 
and  made  a  furrender  to  the  lord,  who  granted  it  to  the 
fiirrcnderec. 

What  IS  before  reported  was  (aid  by  the  court  upon  the 
argument  of  the  cafe* 

After  great  deliberation  the  court  this  term  reverfed  the 
jud^ent  in  the  common  pl^S)  and  gave  judgment  for  tli^ 
plaintifE 

ffff/zchienuftice.  The  fault  in  this  declaration  is  helped 
by  the  verdi«.  It  is  fully  enough  exprefled  to  fhew  it  to 
be  copyhold  eftate,  though  it  be  not  fo  formally  done.  It 
is  faid  to  be  parcel  of  the  manor,  'and^tbat  by  the  cufton  of 
the  manor  the  plaintiff  is  intitled  to  common,  and  all  this 
is  found  by  the  verdifr.  It  fhould  have  been  faid  indeed, 
(lut  the  tenements  were  held  at  the  will  of  the  lord  accord- 
ing to  the  cuftom  of  the'manor,  to  have  them  appear  fully 
to  have  been  copyhold;  but  unlefs  they- were  copyhold,  it  is 
impoffible  this  finding  can  be  true.  I  mentioned  a  cafe  thi» 
term  between  Bickerjlaffe  and  Perkins^  which  is  reported' 
I  &iL  218.  where  an  aftion  was  brought  by  an  executor 
upon  a  demife  by  his  teftator  rendering  rent,  for  rent  ac- 
crued after  the  death  of  the  teflator ;  and  Upon  mndettnei 
pleaded,  there  was  a  verdi^i:  for  the  pUintifF :  and  it  was 
moved  in  arrefl  of  judgment,  becaufe  the  plaintiff  had  not 
flicwcdwhat  eftate  tie  teftator,  that  made  the  demifej  had; 
for  the  intendment  prima  facit  is,  that  a  man  that  makes  a 
leafe  for  years  is  tenant  in  fee  fimple,  by  his  carving  out  a 
particular  eftate;  and  if  fo,  then  the  reverfion  and  rent 
could  not  come  to  the  plaintiff:  arid  therefore  the  plaintiff 
ought  to  h^aiye  fhewed,  that  his  teftator  was  pofTefTed  of  4 
term  for  years,  and  made  an  undcr-leafe,  the  reverfion  to 
fainfelF,  6fr.  and  for  want  of  that  it  was  agreed  of  all  hands, 
the  declaration  would  have  been  ill  upon  demurrer:  and 
jret  tbi^  declaration  was  held  to  be  well  after  verdid,  becaufe 

the 
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Crowther     the  verdift  had  found  the  plaintifF*s  title;  for  now  that ha(jf 
"^  found,  that  the  cftate  the  leffbr   of  tl^e  tcftator  had,  was  a 

X.DK  iLD.    ^^^  j.^^  years,  aiid  not  only  (oj^  but  alfo  that  it  was  larger 
'   than  the  term  devifed  to  the  defendant,  fo  as  a  reverfion  of 
the  term  was  in  the  teftator  ;  for  if  that  had  not  been  fo,  the 
plaintiff  could  never  have  had  a  verdift.     Now  that  was  a 
greater  defeat  than  this    in  this  cafe^  the  intendment  being 
againft  the  plaintifiT,  and  the  defeft  in  the  plaintiff's  title. 
'  P(jt4;«'//juft ice  retained  his  former  opinion,  that  this  wa» 
a  def'jcl  in  the  title,  and  that  the  plaintiff  had  undertaken 
to  fhew  a  title.     He  agreed  alfo  the  former  difference  be- 
tween declarations  and  avowries ;   and   that   though   in  de- 
clarations it  is  not  neceffary   to  (hew  a  title,  yet  if  you  do 
ihew  a  title,  and  fliew  it  infufficiently,  it  will  be  ill  upon 
demurrer.     But  he  held,  that  it  was  cured  by  the  Verdiftj 
for  a  defeft  of  title  in  a  declaration  may  be  helped  by  ver- 
di<5l.     And  he  put  the  common  cafe,  that  an  aflign?e  of  a 
fcverfion  brings  debt  for   rent,  and  in  hi?  declaration  does 
not  fhew  an  attornment;    on  nil  debet  pleaded,  and  a  vcrdid 
for  the  plaintiff,  the  defeft  is  helped.     And  unlefs  thefe  te- 
nements had  been  copyhold,  this  verdift  could  never  have 
been  found,   becaufe  unlefs  they  had  been  fo,    they  could 
nevervhave  been  parcel  of  the  manor. 
Sec  I  Lut.  1*6.        Pcwys  juftice  faid,  that  he  had  fpoke  with  judge  Bleneotm^ 
ciL'i^thecp^'  ^^  ^^  ^^^  "informed  him,  that  they  did  not  confidcr  in  the 
nionpieW^"*'  common  pleas  of  the  verdift's  finding  t?he  tenements  to  be 
parcel  of  the  manor. 

Gould  juftice  faid,  that  in  the  pafe  of  Si.  John  againfl 
Moody  old  Hale  faid,  that  however  it  nrright  have  been  upon 
demurrer,  it  was  helped  by  the  verdliV ;  for  all  dcfe£b  <^ 
title  arc  helped  by  a  verdift.  And  he  put  the  cafe  of  tlie 
want  of  attornment  put  by  Powells 

Regina  vcrf,  ballivos,  burgenfes  ct  commtinir 
tatcm  villae  de  Gippo. 

A  Mandamus  to  reftore  Mr.  ferjeant  Whitaker  to  the 
J\,  place  aijd  office  of  recorder  of  the  town  of  Ipfwichi 
authorizing  the  they  made  a  fpecial  return,  which  as  to  the  matters  which 
performance  of  were  debated  in  cour^  upon  the  return,  was  this:  the  writ 
a  particular  aft  y,^^  diredled  to  them  by  the  name  of  hal/ivi,  burfcnfei,  H 
nominates  a  .    ^      ...       i"^.,/  .  •     ,     c*    n-it     \       s    j   ^ 

<juoium,  it  is  not  c^mmumtas  V^Mf  de  (atf.po  m  comttatu  Suffolk:  then  the  return 

nccefTnry  that  was ;  refponfio  haUivorum^  hurgenftum^  et  co^Tnunitatis  villae 
the  perf.D^mcn-  r  ^^™*  QippiVH't  in  coffiitatu  Suffolk  adhreve  huic  fchedulae 
fliouldcxprefsiy  oinnexum,  Nos  b(tlliviy^c.  vulae  frue  burgi  Gtptrwtci  tncC' 
confenttoit,  it  mitat^u  Suffolk ^  ^'c.  And  then  returned,  quod  villa  de  Gippr 
IS  fufficient  if  ^y^^  ^  ^^  tempore  ^ujus^  £5*r.  /nit  antiqua  villa  et  aatiquui 
wheniTis  d<»c.  t^^rgusy  Of.  burgeh^is  </  inhabit  antes  ejufdem  villae  arc,  and  by 
s.c,  Salk.434-  all  the  tinne  aforefaicl  were,  a  body  corporate,  tamendiveriis 
Ho!t.  44^.  temporijusper  varia  nomina  cognitum  et  nuncupatum  :  and  then 

R.acc,  str.  S3,   f,»j  ^yf  ^g  charter  of  confirmation  oi  k\n^  (Varies  Ih  in 

which^ 


Tho'  an  af^  of 
parliam'^nt  on 
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wVich,  among  other  things,  are  thefe  claufes ;    that  they      Rkcxna 

fhould  have  unum  virum  difcretum  et  in  legibus  Jngliae pcrltum^  The  Ba^lt  ff«.     ^ 

who  fliould  be  their  recorder,  and  that  J.  S.  fhould  be  their  &c.  of  ipfwicb/ 

prefent  recorder  continuanJus  in  eedem  officio  pro  et  durante  .  '  „^.  ^ 
-.      /■  !.•/•»         •  I      'ji         '      IT  '    *ii     r      A  corporation 

vttajua  naturah'i  ntji  interim  pro  mmegejtura  m  ojpaotlloyjtve  can'do  no  aft  in 

alitiua  alia  raiionabili  caufa-^  abinde  amotus  ejfetper  ballivosy  the  abfcncecf 

hurfrenfes.  et  communitatem^  Wc.  pro  tempore  exijientes^  velper  ^^*  ^^^,^^  ^* 

majorem  partem,  eorum^  quorum  baUiVQs^  l5f,  duos  eJie  voluii\ 

ac  etiam  hallivis^  -burgenfibus  it  communitati-,  ^c,  et  major! 

parti  eorundem  pro  tempore  exijientibusy  quorum  ballivos^  bV. 

pro  tempore  exijientes  duos  ejje  voluitj  taltbuset  conjimilibus  cafu  If  aftatutc  au- 

et  cafibus  pienam  toteftatem  et  authoritatem  idem  nuper  rex  dedit  t^onzcs  a  cor-    7'^"-^ 
.  ir^   t^     '^^    '^  ^       ^^        «vo  i'^       I-  poration  to  re-  -^/^ 

tt  concejjity  ISc.  tam  praefatum  /.  o.  quam  aiiquem  odium  re-  ^^^  j^  officer 

cordatorem^  ^c,  in  poflerum  eligendum  pro  tempore  exijientem  making  the 
ah  bujufmodi  officio  recordatorisy  ^c.  totaliter  expellere  H  amo-  *^^5' 7^^ 
vere:  and  that  whenever  the  office  of  recorder  {hould  hap-'^^^^j?^  ^^ 
pen  to  be  vacant  by  death;  l^c.  the  bailiffs,  burgefles,  and  the  quorum,  aa 
commonalty  for  the  time  being,  or  the  major  part  of  them,  alleption  that 
of  whom  the  baHiffs  fhould*be  two,  Should  chufe  another  ^^3**by  th«^ 
pro  vita  jua  vel  aliter^  at  the  pleafure  of  the  bailiffs,  bur-  bailiffs  or  the 
geffes  and  commonalty  ita  quod  fuch  recorder  fhould  be  re-  bailiffs  being 
movable  and  removed  as  aforefaid  pro  malegejiura^  or  any  [j[^*jjjj  ^^^ 
otherjuftcaufe:  and  that  the  recorder  (hould  take  an  oatxifuesof  thefta- 
well  and  truly  to  execute  all  things  belonging  to  the  faid  tutes  were  corn- 
office  ;  and  that  the  recorder  for  3ie  time  being,  together  P*^*l^^  ***  ^^ 
with  the  bailiffs  and  fouf  of  the  burgeffes  to  be  elefted  out 
of  theportmen  Ihould  be  juftices  of  the  peace  of  the  faid  ^?y'*J°T*         ^ 
borough :    and  that  if  any  burgefs  or  freeman  fhould  be  pacrnominate* 
eleded  into  the  office  of  one  of  the  bailiffi,  one  of  the  a  quorum,  all  ^ 

portmen,  ^c.  and  after  notice  of  fuch  eledlion  Ihould  refufe  the  juftices  ap- 
^  execute  the  faid  offices,  the  common  council  of  the  town  ^uft  attend  ata 
fliould  have  power  to  fine  fuch   perfon  fo  refufing;     and  fcffions. 

The  recorder  of  a  corporation  is  boun'l  to  attend  the  corporation  fedions.     S.  C.  Salk.  434 
Holt 443.    Vide  1  Vent.  143.     2  Kcb,  770.  796.  Burr.  1999.  tho*  heisnotfcntlbr. 

If  be  does  not,  he  iprfeitt  lii».o&e.    S.  C.  Salk.  443.    Hok  443.    Sedvide^vrr.  1999.    •  - 
1  Hawk,  c  66.  £  I. 

Juftices  need  net  i0t)e  a  warrant  for  holding  a  feffions. 

An  allegation  that  juftices  appointed  a  feifions  implies  that  every  thing  necelTary  to  make  the 
appoin«nent  kg^  vras  done. 

The  recorder  of  4  corporation  is  not  compellable  by  an  order  of  the  corpocation  to  deliver  up  tht 
corporation  books  aiul  writings  to  any  other  officer  of  the  corporation. 

Nor  is  he  bound  to  give  advice  except  to  the  corporation  at  large. 

And  he  need  only  advKe  them  hewto  order  and  e:(ecute  their  procefTes  and  judgments  according 
to  law. 

If  a  corporation  make  a  return  to  a  mandamus  w^iich  they  csM  executio  iftius  bfievis,  quzre^  /oZJ*Mf»U 
whether  they  (hall  be  at  libeny  to  infift  upon  an  allegation  nt  the  end  of  it  tfiat  they  were  never  ^^9  "" 
incorporated  or  known  by  the  name  by  which  the  writ  is  direftcd  to  them.    S.'C.  Salk.  434, 
Vide  Holt  4^5.  /4:t^x^^ 

A  pcHbn  who  appears  to  and  anfwers  a  charge  cannot  objcft  to  a  want  of  notice.  S,C.  Salk  434^  .^^.  ^£'^ 
Hob.  443.  Vide  ante  225.  and  the  books  there  cited.     Str.  261. 

Oradefcdinit.     S.C.  Salk.43;.     Holt  443. 

If  a  corporation  charges  one  of  the'r  officers  with  wliat  does  not  appear  to  be  an  offence,  tho'  ^Ji»<^ 
he  i)riay  anfwer  and  anfwer  infufficiently  to  wh^t  is,  they  dnnot  remove  him.    S.  C.  Salk.  434.        J^fQ  -^ 
Hok.  443. 

No  matter  can  be  vrgcd  againft  the  grant  of  a  peremptory  mandamus  which  might  have  beeti 
Rtumed  to  the  firil  mandamus,  but  w^  not.     S.  C.  Salk.  ^34 .    Holt.  443.  ' 

A  peremptory  mandamus  muft  be  dirtied  as  the  fird  was.    $.  C.  Salk.  434,    Holr443* 
Vide  H«lt.  44  j.  ^ 
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Reoima       that  the  bailiflFs,    bur^rfTes  ^nd  commonalty  fcould  h.iyc 
'*'  power  to  leyy  fuch   fines  by  diftrefs  and  fele  of  his  goods, 

l^oUM.Then  they  retuin,  that  upon  the  dc^th  of  7.  5.  fen ea.it 
fVhtt^^ksr  vvas  duly  chofe  by  the  bailiffs,  burgcffes  and  com- 
monalty for  the  time  bcing»  the  bailiff's  for  the  time  being 
beinj  adtu::Ily  prefent,  recorder,  to  hold  the  ofEce  ad  libi- 
tum oi  the  bailiffs,  burge.fles  and  commonalty;  and  that  he 
took  the  oath  of  recorder,  which  they  returnexl  in  haee 
verbay  in  the  latter  end  of  .which  is  this  claufe,  f*  you  (hall 
f«  at  all  times  to  the  bcft  of  your  learning  give  your  advice 
f*  and  couufel  to  the  bailiffs  pf  the  fame  town  for  the  time 
«  being,  liow  they  (ball  order  and  execute  their  proccDes 
f*  and  judgments  according  to  the  form  of  law,  andcpthjc 
f*  moft  honour  and  profit  of  the  fame  town :"  and  that  af- 
terward and  in  the  fame  manner  feijeant  If^hitahr  was  con* 
firmed  rec.uder  for  his  natural  life.  And  then  they  rcturn| 
that  fcrjeant  Il^lAUikcr^  the  bailiff,  and  one  of  the  jufticcs 
pleded  out  of  the  portmeni  on  the  6th  » f  yanuary  1702, 
iippunSfuabant  quodipji  Umrent  ftijjiomin  pads  for  the  borough 
In  the  Mstehall  there  qpon  the  J4th  of  January  folio witig^ 
at  two  in  the  afternoon :  an^  that  a'  precept  was  iffued  out 
by  the  fame  perfons  accordingly  the  fame  day  to  the  ferj cants 
atmiicc,.to  return  a  -grand jury,  and  fumtnon  all  ofiicer$» 
whofe  attendance  was  ncceflary,  and  to  proclann  the  fefBons: 
and  th;;t  the  fedions  was  proclaimed  accordingly  by  die 
frrier:  and  that  ferjeant  JVhitaker  had  notice  of  all  the  pre- 
miffcs:  and  that  the  bailiffs  and  the  other  juftice,  and  die 
jury,  and  all -other  per  foQ«  neccffary  tp  the  holding  a  fcffions, 
pxcept  the  ferjeant,  afiembled  at  the  day  and  place  appointed, 
and  there  remained  fcveral  hours,  and  were  ready  to  have 
held  a  feffions  of  the  p^ace  for  the  borough,  if  ferjeani 
^?^/Vtf>ftfr  had  beei^  prefent;  but  the  ferjeant  did  not  come 
at  the  hour  appointed,  nor  all  the  afternoon,  to  the  place 
appointed,  licet  folemniter  exaSlus^  but  voluntarily  and  with- 
out any  reafonablc  cauie  abfented  himfelf,  fo  that  by  reafbh 
pf  his  abfence  the  feffions  could  not  be  I^eld  according  to  the 
appointment  and  notice,  to  the  great  detriment  of  utt  bai-r 
liflfe,  burgeffes,  and  commonalty,  and  againfl  the  duty  of 
the  ferjeant's  office.  Then  they  return  another  feffions  of 
the  peace,  appointed  to  be  held  on  the  firft  of  April  1703, 
and  the  fcijcant's  default  as  before,  mutatis  mutandis*  Then 
j  they  return  farther  that  the  ferjeant  had  feveral  court-roHs^ 

books,  writings,  and  deeds,  concerning  lands  belonging  t© 
the  bailiffs,  burgeilLs,  and  commonalty,  and  likewifcjettcrs 
patent,  whereby  divers  franchifes  were  granted  to  them  by 
Edw,  ij^  in  his  hands  and  poffeff.on,  which  belonged  to  the 
|)ailiffs,  burgeffes,  and  commonalty,  and  that  thereupon 
they  made  an  order,  that  the  ferjeant  fhould  deliver  them  to 
the  clavigcrs  of  the  corporation  upon  notice  of  the  order; 
\>\xt  the  ferjeant,  though  he  had  notice  of  die  order; 
^      '  rcfufcd 
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refufcd  to  deliver  them  to  th'ein,  Vo  the  great  detriment  of  Riouta 
the  bailiffs,  burgcfles  and  coinmonalty.  And  they  return  r^^  Bailiffi, 
further,  that  one  £(kvard  Gaell  beine  chofcn  one  of  the  &<;.  pf  jpfwi^h, 
portmen,  and  refufing  to  accept  of  the  office,  and  qualify 
himfclf,  pretending  that  he  was  a  diflcnter  from  the  church* 
the  bailifTs  gnd  common  council  being  aflembled  to  con- 
Cder,  whether  they  could  compel  him  to  hold  the  ofltce, 
and  concerning  the  fetting  a  6ne  upon  him,  and  levying  it^ 
and  diftraining  for  it,  for  not  taking  the  office  upon  hinh 
.  the  bailiffs  afked  the  ferjeant's  advice  about  it,  and  he, 
though  he  was  'then  in  the  common  council,  refufed  to  give 
the  SailifFs  his  advice,  againfl  the  tenor  of  his  oath,  and  the 
duty  of  bis  office  of  recorder*  And  they  alfo  retura  another 
refiifal  to  other  bailifFs  upon  the  fame  matter.  Then  they 
return  that  upon  the  9th  of  June  1704.  the  bailiffs^  bur- 
gefles  and  commonalty  being  aiTembled,  the  bailifFs  adually 
prefent,  they  had  notice  of  the  feveral  mifdemeanors  before 
allcdged  anactrtnrtiitted  by  the  ferjeant  in  the  execution  of 
his  office  of  recorder  s  and  upon  confideration  thereof  they 
ordered}  that  the  ferjeant  (bould  have  notice  of  the  pre- 
mifles  objected  to  him*  Then  they  return  the  notice  in 
baec  verbaj  which  took  notice  of  the  feveral  mifdemeanors 
before  alledged,  and  required  him  to  anfwer  them  if  he 
could ;  and  as  to  the  not  holding  the  feffions  of  the  peace^ 
was  in  thefe  words :  **  Why  you  did  not  by  your  attend'- 
"  ance  affifl  Mr.  Bailiffs,  ana  other  her  majefly's  juftices 
^  of  the  peace,  for  this  town  at  the  MotehaUin  Ifffivichj  on 
**  the  14th  rf  January  1702,  and  alfo  on  the  8th  of  Jprii 
^  following,  at  which  times  and  place  there  (hould  hav6 
**  been  the  general  ouarter-feffions  of  ojer  and  terminer  and 
"  gaol-delivery  holaen  for  this  town,  according  to  the  fe- 
"  veral  ufual  proclamations  publicly  made  for  that  purpofe, 
^  you  knoMring  that  by  the  charters  of  this  town  no 
^  ibflions  of  me  peace  could  be  holden  for  this  town 
"  without  the  afiual  prefencc  of  the  bailifFs  and  recorder 
"  thereof;**  and  to  fhew  caufe  why  he  ihould  not  be  difr 
charged  of  his  office  of  recorder  for  the  faid  mifdemeanors. 
Then  they  returned,  that  they  ordered  that  notice  to  be 
delivered  to  him,  and  that  notice  (hould  be  given  to  hini  to 
anfwer  the  (aid  matters  fb  as  afbrefaid  objeded  to  him| 
goi^  to  (hew  caufe  on  the  8th  of  September  next  following 
to  the  bailifFs,  burgefleis,  and  commonalty,  why  he  fhoula 
not  be  difcharged  from  his  ofHce  of  recorder,  for  the  faid 
inifdemeanors  in  his  faid  office  :  and  that  the  feveral  no- 
tices in  writing  were  delivered  to  the  ferjeant  on  the  loth 
of  Augujl  1704.  And  then  they  return,  that  upon  the 
SA  of  September  aforefaid,  the  ferjeant  appeared  before  the 
bailifFs,  burgefTes,  and  commonalty,  the  bailifFs  being  ac* 
tually  prefent  at  the  Motehally  and  then  and  there  praedi£Iai 
feparales  malegejiurae  praediSia  Carolo  in  officio  fuo  recordatorisj 
Wf.  in  praefentia  et  auditu  praediiii  Caroli per  curiam  illamei 
fbje^ae  fuerunt :  the  ferjeant  wtyf^rcdj-juo^ntfias  non  atien*^ 
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JlxGiNA      dencias  adfefflones  pacts praediSias^  he  expeded  to  have  been 
Th  B  *  fcnt  for,  when  they  were  ready ;  and  as  to  xhe  other  arti- 

4cc.Qiip(wlch!  ^^^y  declared  that  he  was  not  bound  to  anfwcr  to  them, 
and  refufed,  and  did  not  anfwcr  any  thing  to  them. 
.  Whereupon  adtunc  et  ibidem  attditis  et  pUne  inUlUnis  per  eof- 
dem  hallivosj  burgenfeSf  et  communitatem^  ^c,  praedi^is  haui' 
vis^  <Sc.  pro  tempore  exijientibus  tunc  et  ibiden^  a^ualiter  prat - 
JentibuS'i  ail  the  matters  and  mifdemeanors  objeSed  to  the 
fcrjeant  in  his  office  of  recorder,  {ffr,.  and  heard  proof  of 
them  by  divers  credible 'wftneffes,  and  heard  all  the  matters 
alledged  by  the  ferjeant  in  his  defence,  adtunc  et  ibidem  con^ 
Jideratumfuit  et  adjudicatum  per  bailivosj  burgenfes  et  commu- 
nitatem^  Gc,  p^aedi^is  ba/iivisy  i^c,  pro  tempore  extflentibut 
tunc  et  ibidem  a^uaiiter  praefen^ibus^  th^it  the  krjeuit  vrzs 
guilty  of  sdl  and  each  of  the  mifdemeanors  objeded  to  him 
as  aforefaid  in  his  ofiice  ^of  recorder ,  modo  et  forma  prout, 
lie.  and  that  for  the  mifdemeanors  aforefaid  he  Ihould  be 
removed  :  and  then  and  there,  per  eofdem  balUvosy  burgenfesy 
ct  communitatumj  i^c,  pro  mal^gejluris  iUh  in  officio  fuo  prae* 
>  di£io  the  fcrjeant  debito  modo  amotusfuity  and^  that  he  was 

never  clefted  into  tfce  office  fmce ;  and  therefore  they  bad 
not,  nor  ought  to  reftore  him  :  et  ulterius  certificamus  quod 
biirgenfcjy  et  inhabitantes  villaefiue  burgi  praedi^iy  aut  ahaui 
eorum^  nunquam  incorporati  fuerunty  nee  ullo  tempore  legitime 
nuncupati  fueruntyper  ngmen  balUvorum  burgenjium  et  commu- 
nitatis  villae  de  Gtppo  in  comitatu  Suffolk^  prout  in  breve  huic 
fchedulae  anmxo  mentionatum  eft.  Several  exceptions  were 
taken  to  this  return-  Firft  an  exception  ftirred  by  the 
chicfjuftice,  that  in  the  power  given  in  the  charter  to  the 
bailiffs,  burgeffes,  and  conimonalty,  or  the  mayor  part  of 
them,  to  turn  out  a  recorder  pro  malegejiura  the  bailiffs  are 
made  of  the  quorum^  and  therefore  the  bailiffs*  confent  was 
neceflary  to  the  doing  of  it;*  and  here  in  the  return  they 
had  only  faid  that  the  bailiffs  were  prefent|  but  not  that 
they  did  confent  9s  they  ought. 

Two  anfwers  were  given  to  this  exception.  Firft,  that 
this  muil  be  underftood  like  the  like  claufes  in  commifEons 
of  oyer  and  terminer^  peace,  t5?c.  which  require  the  prefence 
of  the  perfons  named  in  the  quorunf\  but  it  was  never  yet 
thought,  that  their  aSual  confeut  was  neceflary  to  every  aiEl 
that  was  done,  and  that  if  they  confented  the  majofity 
could  not  afl  \  but  their  confent  has  been  always  taken 
to  be  included  in  the  con(jcnt  of  the  majority.  Secondly, 
that  it  was  returned  here,  that  he  was  debito  modo  amiux 
per  baUivo^y  burgenfes^  et  communitatemy  which  muft  be  un- 
derftoo/  of  them  all,  and  confcquently  both  bailiffs  con* 
/ented. 

This  exception  was  over-ruled  by  the  court,  partly  upon 
the  fecond  ^fwer,  and  alfo  becaufe  the  quorum  the  bailifis 

lhoui4 
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fliould  be  two,  was  like  the  majori  parti  eorumj  no  more      Ricina 

than  the  law  implied.     For  as  in  all  corporate  ^cls,  the  aft  ^i^^  '^ 

of  the  majority  is  the  aft  of  thie  whole,  fo  the  bailiiFs,  be-  *c.ofYpSfWidi!^ 

ing  the  head    of  the  corporation,    nothing  can    De    done 

without  their  prefence  •,    and  this  is   fo,  though  no  fpecial 

provifion  be  made  for  it  by  thevcharter.    ^nd  fp  it  comes 

within  the  rule  of  exprejjio  eorum  qUae  tacite  infunt  nihil  ape- 

rahir^  and  confequently  their  exprefs  confent  is  not  necef- 

fcry,  but  is  involved  iq  the  confent  of  the  major  part. 

To  the  caufe  of  forfeiture  affigned  in  not  holding  a  fef- 
fions  of  the  peace,  two  exceptions  were  taken.  Firft, 
that  a  fe&ons  of  the  peace  might  be  held  without  him,  he 
not  appearing  to  be  of  the  quorum^  and  two  juft ices  of  the 
peace  may  hold  a  fefBons  of  the  peace.  And  fccondly, 
admitting  it  could  not,  yet  firft,  they  ought  to  have  fent 
for  hint ;  and  fecondfy,  they  ought  to  have  fliewn  fome  fpe- 
cial damage  to  the  corporation  by  the  not  holding  the  - 
feffions.  To  this  it  was  anfwered  and  refolved  by  the  court, 
firft,  that  admitting  the  prefence  of  tjie  recorder  were  not 
neceflary  by  the  charter  to  the  holding  a  feffions  of  the 
peace  (though  the  chief  juftice  obferved,  that  it  did-  not 
appear  by  this  return,  that  there  was  any  quorum  of  the 
juftices  of  peace;  and  where  a  commiiiion  is  granted  to 
twenty  perfons  to  be  juftices  of  peace,  and  there  is  no  quo- 
rumy  they  muft  all  attend  at  the  holding  a  feffions,  and  if 
fo,  then  the  ferj  cant's  abfence  mUft  be  a  forfeiture)  yet  he 
muft  attend,  for  it  was  the  intent  of  the  charter  in  making 
fuch  an  officer,  that  he  (hould  aflift  the  corporation  in  mat-  ^ 

ters  of  law ;  and  the  juftices  of  peace,  though  they  had 
power,  yet  they  might  be  afraid  te  proceed  to  the  holding 
^f  a  feifions  without  their  recorder.  And'  fecondly,  this 
office  being  a  public  office  concerning  the  adminiftration  of 
juftice,  the  officer  is  to  attend  at  his  peril,  and  non-attend- 
ance is  a  caufe  of  forfeiture  of  his  office,  th6ugh  no  incon- 
venience enfue  by  his  non-attendance.*  And  ttie  difFercrice 
is  between  public  and  private  offices.  And  fo  is  &.  Lit. 
^33*  ^*  9  ^'  50'  ■  Though,  as  the  chief  juftice  faid,  in 
this  cafe  the  corporation  might  be  disfranchifed  for  negleft-. 
ing  to  hold  feffions  of  th^ peace,  and'fo  his  non-attendance 
was  a  damage  to  them. 

Thirdly,  it  was  objefted,  that  it  did  not  appear  in  the 
return,  that  the  feffions  of  the  peace  was  well  appointed  to 
bel^eld;  for  they  fhould  have  fbewed,  that  the  juftices 
iffiicd  a  tvarrant  under  their  hands  and  feals.  Tb  this  it 
was  anfwered,  that  it  was  not  abfolutely  neceflary  to  the 
holding  of  a  feffions,  that  a  precept  (hould  be  iflued  out 
under  the  hands  and  feals  of  the  juftices ;  but  if  the  jury  and 
all  perfons  neceflary  to  hold  a  feffions  appeared,  it  would 
i>e  well  held,  though  no  warrant  had  been  iflued  out.  And 
fo  is  Larnb.  367.    But  if  it  were  neceflary,  it  appeared  fuf- 

ficiently 
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RicinA  liciently  here,  that  it  was  done,  (or  Co  much  vras  implied 
Th«BATLtrP8  licre  under  the  ^rtf^f^/»«  {/?.  And  fo  is  the^conftantform 
itp.  pcipfwicb/  of  pleading  writs.     And  the  court  over-ruled  this  objediom 

And  riie  chief  juftlce  (aid,  that  appun^uabant  muA  be 
underftood  a  legal  appointment :  and  he  agreed  that  matter 
of  holding  a  feiSons  without  an  appointment  bv  warrant  or 
othcrwife  than  by  agreement  between  the  juitices  to  meet 
and  hold  it ;  but  faid,  that  the  ufual  way  of  appointing  a 
feflions  was  by  iflfuing  out  a  precept  to  fummon  it,  and  tLt 
without  fucb  a  precept  no  body  could  be  compelled  to  appear. 

Fourthly)  as  to  the  (erieant's  refufmg  to  deliver  the  books, 
(sTc.  to  the  clavigers,  it  was  objected,  that  that  was  no 
caufe  of  forfeiture  of  his  office  \  becauie  the  corporation 
plight  refort  to  them,  and  make  ufe  of  them  in  his  hands, 
ana  ht  was  the  proper  officer,  in  wbofe  cuftody  they  ou^t 
to  be, 

'  The  chief  juftice  and  Powell  fecmed  to  diink  this  no 
caufe  of  forfeiture.  And  Powell  (aid,  they  might  bring  aQ 
a£|ion  of  detinue  for  them» 

Fifthly,   as  to  the  not  giving  advice,  the  chief  Juftice 
&id,  he  was  not  bound  to  give  advice  to  the  baili^  but 
only  to  the  whole  corporation  :    that  indeed  he  was  their 
advifer,  and  ought  to  advife  them ;  but  he  might  do  it  in  a 
^Jf)  Vide  Burr.    feafonaLle  manner,  and  was  not  {a)  l}ound  to  give  any 
1999.  pofitive  opinion.    It  was  prevented  on  the  behaff  of  die 

corporation,  that  this  refu&l  was  aeainft  his  oath  ;  but 
that  was  held  to  be  otherwife,  this  advice  there  mentioned 
heing  retrained  to  ordering  and  executing  their  proceffes 
and  judgments  according  to  law. 

Sixthly,  it  was  objeded  on  the  part  of'  the  corporati(»i, 
that  the  writ  was  mifdireded,  and  therefore  ought  to  be 
quaflied,  they  having  reamed  exprefsly,  that  they  were 
never  incorporated,  nor  named  by  the  name  of  bailifB, 
burgeiTd^,  and  commonalty  de  Gifjti^  as  they  are  named  ia 
the  writ. 

And  Mr.  Raymond  cited  the  cafe  Pafch,  lo  W.  3.  Rex,  v, 
JHorrisj  ante  337-  where  a  writ  was  dircded  to  the  ma)ror 
and  burgeiles  of  the  city  of  JLincoln^  in  the  county  of  iiW- 
coln^  where  it  (hould  have  been  in  the  county  of  the  6tf 
of  Ifincofn :  and  the  corporation  took  advantage  of  it  in  their 
return  as  here ;  and  though  the  return  was  infufficient,  die 
plaintiff  could  not  get  a  peremptory  mandamus^  but  the  writ 
was  quaflied.  He  cited  alfo  the  calc  Pafib.  12  ^  3.  Rexv, 
the  m?yor  of  K'lppon^  ante  563.  where  ^e  like  mifeke  was 

made, 
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made,  and  advantage  taken  of  jtin  the  return :  [But  according     Rigiha 
to  my  notes  in  that  cafe  there  turn  was  allowed  upon  the  me-  ThcBA^tirrt* 
fits,  and  the  writ  never  quaihed]  and  that  there  was  a  ma*  secoflpMOu 
terial  difference  betvrecn  Gippus  and  Gippwiats ;   the  fir  ft 
being  but  half  the  name,  and  wick  fignifying  according  to 
Spelman  verho  wicj  a  port  or  bay,  and  fo  probably  added  to 
diftinguifh  this  from  fome  other  Gippus :  and  that  Gippus  and 
Gippwicus  was  no  more  the  fame  name,  thah  Ips  and  ipfwiih. 
And  he  cited   Camden's  Britannia   372,  that  the  a^ciefft  '" 
name  of  the  place  was  Gippewichy  and  that  they  never  wc^  f ^ 
named  in  one  charter  by  the  name  of  Gippus* 

The  chief  juftrce  doubted,  whether  to  have  taken  advan* 
take  of  this  miftake  thev  fliould  not  have  returned  it  pofi- 
tively  at  firft,  and  relied  upon  it.  For  he  faid  by  their  owti 
return  it  appeared,  that  they  were  called  and  known  by 
divers  names,  and  fo  the  writ  and  the  return  were  confift- 
ent :  and  then,  when  they  by  making  a  return  admit  them- 
felves  the  perfons  to  whom  the  writ  is  direfted,  for  they 
call  the  return  executio  iftius  brevisy  which  it  is  not,  if  they 
are  not  the  parties  to  whom  it  is  direded,  and  the  return 
not  being  inconlxftent  with  the  writ,  though  in  the  end  of 
the  return  they  do  pofitivcly  aver,  they  are  not^  nor  ever 
were  incorporated,  nor  named  by  the  name  of  Gippus^  yet  if 
that  will  be  fufficient  againft  their  own  admittance  ? 

Pwwf// juftice  was  on  the  contrary  againft  the  chief  juf- 
tice :  but  upon  looking  into  the  record  it  appeared,  that 
Gippo  in  the  return  was  writ, with  a  dafli,  and  Gippo  in 
the  writ  was  without  a  daih,  and  fo  not  ad  idem^  and  fo  this 
point  was  put  out  of  the  cafe. 

The  chief  jufticc  took  this  difference ;   where  a  cor- Where  an exid. 
poration    by   one  name   is    incorporated    anew   by  ano-  ingxorporatioa 
ther  name,    where  they  fhall  lofe  their    firft  name,   and  "t^^^^^ 
where  not,   v/z.   wbtre  the  new  charter  alters  the  con- name,  if  it  alters 
iHtution  of  the  corporation,  and  new  models  it,  there  they  tlicirconiHtu- 
fliall  lofe  their  old  name:  otherwife,  if  the  conftitution  as  to  [hrifouS^^* 
all  the  integral    parts   of  it   remain    the  fame;    though  &. p, salk. 434. 
the  new  charter  gives  them  a  new  name,  the  old  one  re- 
mains.   For  the  purpofe,  if  a  mayor  be  added,  or  a  mayor 
and  mafters  are  made  mayor  and  aldermen,  or  an  abbot  and^^p  %^ 
convent,   a  dean  and  chapter ;    there  they  lofe  therr  old  434.  vide  ante* 
name,  becaufe  new  integral  parts  of  the  corporation  are  •«• 
added.    But  if  the  inhabitants  Gippwici  were  inoorporattd 
by  the  name  of  bailiffs,  burg^ffes,  and  commonalty  Gippwicij 
and  theo  a  new  charter  is  granted  to  them  that  they  fhaU 
be  called  by  the  name  of  bailiffs,  burgeffes,  and  commonal-  , 
ty  of  Gippwicij  yet  they  may  ufe  the  firft  name,  becaufe 
^e  town  is  the  (aotr,  an4  the  old  conftitution  remains. 

When 
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StieiioiiTT  were  in  law  a  falef  or  not,  they  leave  to  the  diicretion  of  the 
„    '^  '       court. 

After  this  caufe  had  been  very  long  depending,  the  three 
judges  gave  judgment  the  latter  end  ot  this  term ;  but  the 
chief  juftice  was  not  fatisfied.  It  was  ^reed  by  the  three 
judges,  that  if  this  partnerihip  had  been  concerning  chatdes 
that  had  been  affignable,  that  then  this  affignment  to  L 
and  S.  would  have  been  a  fale  within  the  meaning  of  die 
covenant,  and  would  have  been  with  the  defendants,  be- 
caufe  the  legal  intereft  being  out  of  the  plaintiffs,  they  had 
difiibled  themfelves  toperfqnn  tlie  truft.  fiut  theyfaid,  diis 
offignment  was  not  like  a  conveyance  in  law  »  that  they 
coidd  not  tell  what  it  was ;  that  by  it  they  were  not  (atisfied, 
that  though  thefhares  were  put  out  of  the  plaintiff's  power, 
but  they  might  have  executed  the  truft  notwithftandiog. 
And, Powell  faid,  the  confcience  of  the  caufe  was  with  the 
plaii^tiffs. 

The  chief  juftice  doubted,  for  he  thought  there  was  no 

'  difference  between  the  cafes,  for  that  fuch  affignments  muft 

be  taken  to  be  within  diis  agreement  as  the  nature  of  the 

thing  is  capable  of,  whether  they  were  or  were  not  effedual 

affignments  in  point  of  law.     So  if  a  man  affigns  a  bond  to 

y,  S.  and  afterwards  receives  the  money  of  the  obligor,  if 

':  oe  do  not  immediately  pay  it  over  to  the  aftignee,  the  af- 

fignee  may  maintain  an  a&ion  of  covenant  againft  him  upod 

•  the  word  affignavit :    and  that  was  the  cafe  of  Dierifig  v; 

iPunrington^  i  Mod.  113.   i  Frem.  368.  3  Keb.  304.    So 

if  the  obligee  covenant  to  affign  a  bond  to  7.  S.  tieljour^  and 

will  hot  affign  it^  or  before  the  day  receives  the  money  of 

the  obligor,   by  which  means  he  has  difabled  himfdf  to 

affien  it ;  in  either  of  thefe  cafes  it  is  a  breach  of  covenant) 

and  yet  in  ftriSnefs  a  bond  is  not  affignable* 

« 
The  three  judges  were  giving  judgment  for  the  plaintiffs, 
and  Mr.  Raymond  ftood  up,  and  put  them  in  mind  of  fome 
exceptions  he  had  taken  for  variances  between  the  declara- 
tion and  the  articles;   and  particularly  of  di^- of  the  com- 
mencement of  the  four  years  for  the  continuance   of  the 
partnerihip,  which  in  the  declaration  was  &id  to  be  with 
the  day  of  the  date  of  the  contraA,  in  the  articles  y?«m  the 
day  of*^  the  date  of  the  contract*    [The  others  were  men- 
tioned at  this  time;  and  have  loft  my  note  book,  m  which 
they. were  contained.]     The  court  faidi  that  the  variances 
were  not  materials     And  the  chief  juftice  blAf  that  a  datu 
does  not  exclude  the  date,  and  fo  was  the  fame  with  cum 
datu ;  but  that  a  datu  add  a  die  datus  lirerc  not  the  (acne- 
(«)  Vide  ante     fiut  Powell  iaid«  that  {a)  a  datu  and  a  die  datus  bad  been  ad- 
^S!^>^  judged  to  be  the  lame  in  the  common  pleas«    Judgmert 
mm  am  «tcd.  ^^^  ^^^^  ^^  ^  plaintiE 
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Dobbins  verf.  Bxxvlcy. 

DEBT  on  an  obligation.     The  defendant  pleaded  want  r.  ^c^,  ^^^ 
of  a  fpecificatton  ifl  bar.     On  demurrer  adjudged  for  1055. 
the  plaintiff  that  it  is  not  a  bar. 

Pic  ve?f.  Cooper. 

IN  cafe)  the  defendant  pleaded  in  abatement,  that  the 
plaintift  was  an  alien  enemy,  and  laid  no  ^enue :    and 
on  demurrer  adjudged  that  it  (^)  was  well  pleaded,  and  the  ^|g|^^J^** 
plaimiff  might  have  replied,  that  he  was  born  in  England i},ncc.  1173^' 
g^eially.     Butif  fuch  a  matter  is  pleaded  in  bar,  it  (^ j  (^^  D.  ace.  ant« 
muft  be  pleaded  with  a  venue^  ^d  the  plaintiiFihould  reply,  Sss«  1x73* 
diat  he  was  born  in.  fuch  a  place  in  England^     And  in  the 
prindpad  cafe  judgment  was  given,  quod  billa  cajfetuu 


Vot.  n.  -     K  k 
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JRegina  verj.  majorem  et  aldermannos  Norwici. 

'  S.  C.  Salk.  436.  Holt.444, 
A  rtturn  to  j  *  Mandamus  to  admit  one  Dumb  alderman  of  N9rvns\ 
wtyupOTfewal  -/^  ^"^  fwear  him.  To  this  thcv  returned  a  charter  of 
independent  Edw.  4.  that  the  aldermart  of  Norwich  omrarewhtr  et 
t"r''  ^r*  *  exonerareniitr  as  the  alderman  of  London  ;  and  that  in  £#«/•« 
f  thof/aiufe»  '^  *  pcrfon  be  elefted  alderman  by  the  ward,  the  court  of 
arecontradiapry  aldermen  may  refiife  him  ;  and  that  Dunch  was  eleded  by 
the  mum  is  the  ward,  but  was'  retafed  by  the  mayor  and  aldermen,  bc- 
T*R^' 6^^  *  caufe  he  had  not  qualified  himfelf  according  to  the  corpora- 
'  *  *  **  tion  atSt,  he  not  having  received  the  facrament  according  to 
was  ekfitedfand  ^^^  ^^^^^  ^^  ^^^  church  of  England^  within  a  year  nex-  be- 
had  been  difap.  lore  his  ek£tion  I  and  that  he  was  a  turbulent  perfon  and 
P'°^^°^*»y *  fadious,  and  that  he  procured  his  elcftion  by  bribery:  and 
approbation  wsfe  ^^^^  ^^  '^^  ^^  ^^  ^^  return  they  returned,  quod  nonjuit 
cfTcntial,  and  eU£Jus. 
that  he  was  not 

clefted,  are  contradi^ory  cauies.  ^\^ere  tWcaufesarecontradlfVciy,  a  peremptory  siandiinQS 
fiiall  be  granted  akho*  matter  Infifted  vpon  in  one  of  the  caufes  by  way  of  avoidance  is  a  ^ood 
avoidance. 

m^dlmSr^  1  It  was  admitted  of  all  hands,  that  {a)  the  matter  of 
fwear  in  an  Dunch^%  not  having  received  the  facrament  within  the  year 
officer  docs  not  bcforc/his  elcftion  made  his  cleftion  void,  and  had  been  a 
"i^xlShZ'  Sufficient  return,  if  it  had  ftobd  by  itftlf.  But  in  regard  tht: 
any  right  to  the  return  was  repugnant  and  contradiiflory,  the  court  granted  a 
office.  D.  ace.  peremptory  mtf«//tf/«i/ J.  The  chief  juft ice  faid,  the  court  could 
'  ^ //  '  not  believe  them,  when bv  their  return,  firft  they  admir  an 
^l^t^ti^T^  eleftion  and  avoid  it,  and  then  deny  that  Dunch  was  eleaed. 
an  officer,  A  return  may  contain  as  many  caufes  as  the  pcribns    that 

©otwithibnding  make  the  return  pleafe,  but  then  they  mull  be  diflind  indc- 
J^toXearhim  P^^^^nt  matters.  So  here  the  refufal  might  be  well  returned, 
in  have  a  power  a"<l  alfo  that  Dunch  had  not  received  the  facrament;  both 
of rejcainshim,  which  make  the  eleftion  void:  but  then  you  come  and 
c^m^lMtTsfoon  ^^"^^^^^^  ^'  ^^^  former  part  of  your  return,  and  iay 
as  h^is cbofc°°  Dunch  was  never  elected.  To  avoid  this  contradi«5lion> 
by  the  body:  it  is  urged,  that  the  eledion  by  the  ward  is  no  cledion; 
the  power  of  tlje^ecaufe  it  is  not  confummate,  till  it  is  approved  by  the 
TOtof choShigr  ^^y^^  ^"^  aldermen.     But  this  chufing  by  the  ward  is  an 

butofapprovhig  "^ 

<^  Whctherprocurinf  by  bribery  an  eleflion  to  an  office  not  withitt  the  ftatote  of  5  ft  6  £dw,  6« 
c.  1 6.  will  make  ih':  ele-^ion  void. 
(a)  Vide  ante  29  wA  the  bocks  there  cltt^. 
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eleaion,  for  they  have  feVeral  perfons  to  chufe  out  of;  but      ^kcika 
the  mayor  and  aldermen  have  np  choice^  but  only  appro-   j^g^yo^gcc  ©f 
Wion  i  for  they  cannot  chule.     The  elet^ion  and  approba-    Norwich; 
tion  are  diliinil  aSs  to  be  done  by  feveral  parties.     And  if 
&e  eledion  be  confiimmate   before  the  approbation^    then 
the  return  i$  contradidlory,  ill  returning  an  excufe  why  Z). 
was  not  approved^  add  then  returning^  that  he  was  never 
deded; 

Pomll jix&icCi  If  the  retuhi  be  riot  cbntradiflory,  it  is 
very  inveigling  ;    the  .^tpurt  cannot  tell  what  you  rely  upon;  ' 

Th^  election  and  approbatioil  are  two  dliFerent  things>  ^nd  ' 

the  ekftjon  is  confummate  without  the  approbation;     The  ^ 

power  of  the  bifliop  to  approve  the  J)refenteei  is  different 
from  the  prefeiitation.  And  fo  is  the  npmination  of  one  (where 
the  cafe  isj  that  y.  Si  is  to  prefent  fucK  a  one  as  %  M  (hall 
nominate)  from  the  prefentatioii :  and  the  presentation  i§ 
over  before  the  approbation^  and  the  nbmiaation  before  the 

trefentation.     So  here  the  eleftion  is  over  before  the  appro- 
ation.    Nonfuit  iUfiiis  in  the  retiirnj  muft  be  uhderftobdj 
that  Durich  was  never  elefted  by  the  ward; 

Pmys  and  Cfo^ld  agreed;  But  Pgix^s  thought  (upon  the 
tafe  which  had  been  Cited  out  of  i  Sid,  286*  where^  though 
the  retutn  was  infufficienti  yet  the  court  wbuld  not  grant  a 
J)eremptory  friafiddmusj  becaufe  the  right  was  againtt  the  per- 
ibn  that  (ued  the  mandamus ;  but  ordered  the  right  to  bd 
tried)  that  it  appearing  to  them  upfen  the  return^  thai 
Dun'cbh  eUStioh  was  void  on  the  corporation  aftj  they  ou^t 
not  to  grant  a  peremptory  mdHdamiiS. 

But  the  chief  juttice  faid,  it  did  hot  ap{)ear  5  for  the  court 
tould  not  tell  what  to  believe^  when  the  return  was  con- 
tradifiory  to  itfelf*  And  he  faidj  a  peremptory  mandamus 
would  not  make  the  election  good,  upon  an  information^  the 
^ledion  might  be  avoided^  and  Dtinch  turned  out; 

PmetL     The  return  dan  n^et  be  nlade  good;   . 

tfpdh  the  argument  of  this  cafe  the  chief  juftice  faidj  that 
ks  to  the  procuring  his  eleftion  by  bribery,  it  would  be  a 
qUeftioii  whether  that  would  make  the  eleiftioii  void,  unlefs 
itwere  to>n  office  within  the  flatute  of  5  £«f  6  Ed.  6.  c.  16.  for 
fiious;h  eiedions  ought  to  be  freej  yet  an  elcdlor  might  ufe 
his  liberty  to  Vote  for  him  that  had  given  him  fnbney.  And 
he  remembered,  a  cafe  between  Blancard  and  G alley y  Salh 
41 1;  where  in  an  a£lion  of  debt  upon  a  bond  donditioned 
for  paying  part  of  the  promts  of  the  office  of  provofi  mar- 
(hall  widnn  the  ifland  of  Barbadoes^  it  was  refolved,  that  if  it 
had  concerned  the  fame  office  in  England^  the  bond  had 
K  k  a  been 
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KzGiNA      been  void  by  the  ftatuteof  Edw.  6.  but  the  office  being  in 
**  Barbadoes^  the  bond  was  held  good,  though  it  was  conccm- 

NoRwicH.^   ^^g  the  adminiftration  of  juftice. 

.  tte  faid,  the  method  of  chufmg  aldermen  in  London  was 

jthus.     The  inhabitants  of  the  ward  chufe  two,  and  if  the 

*  court  of  aldermen  think  them  infufficient,  they  may  reje<a 

them,  and  order  the  ward  to  chufe   again.     And  he  laid, 

/  that  in  the  lord  chief  juftice  Keiyng^s  time,  in  the  cafe  of 

(a)  Vide  March  ^"^  ^^'  Swallow^  (a)  the  cuftom  of  London  was  certified  to 

179.  be,  that  if  a  man  be  chofen  alderman,  and  refuf^  to  fervc,' 

the  court  of  aldermen  may  commit  him  to  Newgate  as  for  a 

A  contempt;    but  if  he  fines,  then  jthe  way  is  to  fwcar  him 

alderman,  and  then  difcharge  him  by  confent. 

SherifF  of  Middlefex's  Cafe. 

A  Latitat  iflued  out  of  the  king's  bench  to  the  (heriff, 
to  arreft  a  man,  and  the  fherifF  returned,  that  the 
man  was  lifted  according  to  the  ad  4  Ann,  c.  lo.  et  ea  occa- 
fane  catere  nonpofjunu 

Mr.  ferjeant  Broderick  moved  againft  the  flicriff,  becauTe, 
as  he  pretended,  he  ought  to  have  arretted  the  man ;  bc- 
caufe  by  the  aft  the  plaintiff  had  liberty  to  go  on  to  judg- 
ment and  execution  againft  any  thing  but  the  defendant's 
body,  and  then  the  court  fliould  difoharge  him  on  common 
bail,  if  he  appeared  to  them  to  be  lifted  regularly ;  but  the 
Iheriff  fliould  not  take  upon  him  to  determine  whether  he 
was  regularly  lifted.  JBut  the  court  upon  condderation  held 
it  to  be  a  good  return,  ai>d  that  this  aft  worked  by  way  of  a 
fuperfedeas  to  any  procefs  to  be  iflued  againft  perfons  lifted, 
and  that  if  the  flieriff  fliould  arreft  fuch  a  perfon,  he  would 
be  liable  to  an  aftion  of  falfe  imprifonment.  And  they  faid 
It  appeared,  that  the  aft  did  not  intend,  that  the  man  mould 
be  arrefted,  and  then  difcharged  on  common  bail,  by  the 
provtfo^  "  that  the  plaintiff  upon  leaving  notice  in  writii^ 
•*  at  the  defendant's  place  of  abode,  or  giving  to  the  dcr 
"  fendant  fuch  notice  in  writing  of  the  plaintiff's  caufc 
**  of  aftion,  might  file  common  ball  for  the  defendant,  and 
"  proceed  to  judgment,  f^V."  1  hat  in  cafe  the  men  were 
not  regularly  and  fairly  lifted,  this  was  a  falfe  return,  and 
the  plaintiff"  had  his  remedy  againft  the  flieriff  by  aftion  for 
the  falfe  return. 
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My  Lord  Banbu  ry's  Cafe.  fi ^l^cu^^^f&A  •  J3 

S.C.Saik.  512.  ^ 

A  Motion  was  made  on  his  behalf  for  zfuperfedeas  to  a 
latitaty  which  was  iflued  out  of  the  king's  bench  againft  wh^^a^JftlT 
him)  and  on  which  he  had  been  taken;  and  to  induce  the  by  his chriftian 
court  to  grant  it,  they  offered  to  produce  an  exemplifica-  ^^  fumamc  as 
tion  of  the  judgment  in  the  indiflroent  againft  my  lord  in  Jj^^u'^o^^ 
this  court,  ante  lo,  and  the  letters  patent  of  creation^  and  difcharged  on 
the  affidavit  that  my  lord  was  the  fame  perfon  in  the  record  common  bail  if 
x)f  the  judgment.  And  it  was  alfo  pretended,  that  if  my  lord  |^  ^jP^^^** 
fliould  put  in  bail,  he  (a)  would  b)B  eftopped  to  plead  his 
peerage-     But  the  court  denied  the  motion,  and  the  chief 
juftice  faid,    they  could  not  take  notice,  that  this  Charles 
KnoUys  is  earl  of  Banbury ;    that  there  was  a  difference  be- 
tween this  cafe,  and  the  cafe  of  a  peer  that  had  fat  in  the  Scmb.  ace. 
houfe  of  lords.     If  my  lord  had  ever  been  llimmoned  to^g^^^^^^J^ 
parliament,  and  had  a  writ  to  fhcw,  and  there  was  no  dif-985« 
pute  about  the  identity  of  the  perfon,  it  would  have  been 
reafonable  to  have  granted  a  fuperfedeas  \   but  in  tWs  cfafe  of 
a  lord  that  has  never  fat  there,  they  could  uot  do  it,  for 
they  could  not  try  peerage  upon  a  motion,  but  his  lordfhip 
might  plead  it,  and  pray  2i  fuperfedeas^ 

Powell  {aMy  that  if  in  die  capias  my  lord  had  been  named 
peer,  it  (i)  fhould  have  been  fuperfeded.  For  the  law  would  (i^  r.  aoc.  t 
never  intend,  but  a  peer  had  fomething  to  anfwer  the  ac-  Vent.  498. 
tion,  and  the  body  is  made  liable  only  mdefe£t  of  that,  and 
that  was  the  ground  of  that  privilege  of  peers.  And  the 
abbots  of  England  hsA  the  fame  privilege  for  the  iamereafon. 
But  here  the  writ  is  againft  Charles  Knollys^  and  we  cannot 
take  notice  of  his  peerage, 

(^<i)  Vide  7  Mod.  38.  iSalk.  3. 

Bro.wn  verf.  Bcnn  ct  alios.        ' 

A  Motion  was  made  for  a  prohibition  to  the  court  of 
admiralty,  iii  a  fuit  there  by  feamen  for  their  wages, 
upon  afuggeftion  that  the  court  refufed  to  allow  the  defen- 
dant's allegation,  that  the  place  upon  the  arrival  at  which 
the  plaintiffs  intitled  themfelves  was  not  a  port  of  delivery ; 
and  that  they  refufed  to  receive  the  allegation,  unlefs  the 
defendant  woi^d  bring  the  money  demanded  into  court. 

Bntthcchicf  juftice  and  Powell hAi^^  that  the  admiralty 
court  were  the  judges  of  that  matter,  and  that  if  they  did 
not  do  the  defendant  rtg^t,  his  only  remedy  was  by  appeal ;  ' 
but  it  was  no  ground  for  a  prohibition:  that  the  jurifdi£tion 
of  the  court  of  admiralty  in  cafe  of  feamens  virages  was  an 
ancient  concurrent  jurifdi£tion»  a!s  ancient  as  the  cgnftitu* 

tion 
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Bk  ovrv        tion  of  the  admiralty  court  here:  that  you  cannot  appeal 
'^  '    tt^^        in  the  court  of   admiralty  before  definitive  fentencc,  for^ 
•       gravamitty  a$  you  may  in  the  ecpleHaftical  court. 

The  fuit  here  ivas  for  wages,  upon  the  arrival  of  the  (hip 
zt  Guinea,  Pm'<^//juftice  (aid,  he  remembered  a  cafe  of  the 
tike  nature,  wliere  a  fuit  was  commenced  in  the  court  of 
admiralty  by  feamen  for  their  wages,  upon  the  arrival  of  the 
ftiip  at  Newfcundhfid :  atid  though  the  merchants  all  held  it 
p6  port  of  delivery,  yet  the  court  of  admiralty  held  the  con- 
trary. And  ib  did  the  court  of  commpn  pleas  upon  a  pro- 
hibition. 

Regina  ver/l  Atkinfon  et  alinm. 

3.  C,    Salk.  382.     II  Mod.  79.     Indidment  pod  vol  3.p.6i.    Cr.  Circ, 
Alt.  416. 

^^,^^^,^^TKINS01^  and  another  perfon  were  indiaed,  for 

jointly  for  ex-  that  they  being   receivers  of  the  queen's  tax,  did  ex^ 

tortion.    vide     tort  money  out  of  feveral  perfons  coJcre  officiL     It  was  mov- 

it!r.^98.        ed  inarreft  of  judgrnent,  that  they  could  not  be  indiSed 

Str.'9»i.   '        jointly.     And  to  prove  it,    was  cited  7,  Roll.  Abr.  81.  pi  6. 

Jan  indiihnent  againft  four  perfons  for  ufmg  of  a  trade,  and 

the  indictment  was,    that  they  four,  et  uterpie  eoruniy  ufed 

the  trade;    and  the  indiftment  was  quafhed,,   becaufe  the 

ufing  by  the  one  could  not  be  the  ufing  by  tfie  other. 

(a)  I  Ventr.  302.     The  fame  ^afe  agreed.     But  note,  the 

principal  cafe  there  y^as  upon  the  ftatute  of  maintenance,  an 

indictment  upon   that  ftatutc  ^^inft  two,   and  one  only 

found  guilty:  and  it  was  moved  in  arreft  of  judgment^  that 

the  yerdidl  did  not  piaintain  the  indiftment,  and  the  cafe 

of  the  trade  before  cited  and  agreed ;    but  refolved  that  that 

was  an  offence  two  might  join  in,  or  It  might  be  feveral,  as 

in  trefpafs :  otherwifc  pf  exercillng  a  trade^ 

Holt  chief  juftice.  For  battery  or  extortion,  which  are 
crimes  at  common  law,  two  perfons  may  be  indifted  joint- 
ly i  but  the  exercifing  of  a  trade  not  haying  been  educated 
in  it  as  an  apprentice  fcems  to  diiFer,  becaufe  the  forfeitures 
are  diftinft,  and  that  which  makes  the  crime  is  fevcrai,  v«. 
the  not  having  been  apprentices.  He  faid  alfo,  that  ^ron 
^xAfeme  could  not  be  indided  for  exercifing  a  trade  not  be- 
ing qualified,  becaufe  it  is  the  exercife  of  the  hufband.  If 
the  wife  be  qualified,  that  qualifies  the  hufband,  but  ftill  it 
is  the  ejferclfe  of  the  hufband. 

Serjeant  Broderici  cited  another  cale  inforcing  the  ob- 
jecElion,  viz^  an  indidment  agamft  fix  perfons  for  opening 
their  (hops  upon  a  day  appointed  to  be  kept  holy  by  procla- 
mation, and' it  was  quafhed,     becaufe  the  fix  defendants 
^tf)But  note,  by  feijeant  Brodcrick,  if  two  perfons  employ  a  man  in  a  trade,  tlutisajcunt 
tT^CToifins  t^c  ^TSLdCf  and  they  mult  be  indicted  jointly.    Note  to  the  firft  £dick>n% 

'  ...  CQVili 
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couU  oot  be  joined  in  one  indiftment ;  it  was  a  cafe  in  the      Rccina 

chief  juftice's  time,  and  was  now  agreed  by  him.     Judg-    ^Tri'^io*. 
fiient  was  given  for  the  q'ueen.  '  < 

Facquire  verj.  Kynafton. 

ACTION   upon  feveral  promifes,  the   defendant  pleads  Defendant  ca»* 
ed  in  abatement  that  the  promifes  in  the  declaration  3S*atcment"what 
were  made  tiel  jour^  which  was  after  the  action  brought,  he  might  give  in 
and  traverfed  that  they  were  made  before,  and  the  plaint  iff  evidence  on  the 

dcmurrci  f^^"^5"% 

vidcantC34$» 

•  693,  1107. 

Mr.  Branthvayte  to  maintain  the  plea  argaed,  that  though  Thus  in  an 

riiis  matter  was  pleadable  in  bar,  yet  many  things  that  might  aAion  of  af- 

be  pleaded  in  bar,  mieht  alfo  be  pleaded  in  abatement ;  as  ^°*?P^'^»  ^^ 
y    /  ^     '        i  ^    •  '     ^        /•  I.    defendant  can- 

{a)  property  m  a  ftranger,  or  pns  en   auter  Iteu^    may  be  ^^  pi^^d  in 

pleaded  either  in  bar  or  abatement  in  replevin.     The  chief  abatement  that 

jufticc  agreed  the  cafes,  but  faid  they  differed  from  this,  ^^^^P^^*"'^* 

firft,  becaufe  thofc  matters  could  not  be  given  in  evidence  ^e*commence- 

iipon  run  cepitj  the  general  IfTue  in  replevin,   J^  this  might  mcnt  of  the 

n^n  nm  ajfumpjk^  and  that  if  there  had  been  any  faft  to  J^^"*  andoot 

fupport  this  plea,  the  defendant  would  have  pleaded  the  gc-  *  *^*" 

neial  iiTue :  fecondly,  becaufe  the  matter  of  this  plea  is  new 

matter  out  of  the  compafs  of  the  plaintiff's  a6lion.     And 

the  defendant  was  ordered  to  anfwcr  oven 

(^a)  Vide  ante  9S4.  and  the  books  thereched. 

Queen  verf.  the  Juftices  of  the  Peace  of  the 

liberty  of  St.  .Peter's  in  York.  /^z^Vhf  Tnc*  M* 

AMmndemm  was  direiSted  to  them,  reciting,  that  where-  ir  anewdiArlft 
as  an  apcient  bridge  called  7<7//c^^r  bridge,  fituate  is  added  to  a 
partly  in  the  county  of  the  city  of  }  orky  and  partly  in  the  ^"^7  ^^^  ^\ 
Weft^ding  of  the  county  of  Tori,  was  lately  fallen  down,  cky  muft«l^ 
and  that  it  ou^ht  to  be  repaired  by  the  inhabitants  of  the  ^he  public 
county  of  the  city,  and  of  the  Weft -riding  of  the  county  re-^"^K«?'«7^^ 
fpedively ;  and  that  it  way  fo  done  by  them,  except  only  the       Z**^**" 
inhabitaotf  of  the  liberty  of  St.  Peter's  in  the  city  and  co'un-  Thejufticesofa' 
ty  of  the  city:  and  that  the  inhabitants  of  the  city  laid  out  particular diftrift 
in  the  repair  of  their  part  1449/.  ^"^  ^*^  ^^^  ^^^^  of  the  Within  a  city 
inhabitants  of  the  liberty  of  St.  Peter^s  came  to  30/.  which  ^aTeX Sf " 
they  had  refufed  to  pay,  and  the  juftices  reftjfed  to  make  a  repairing  of  a 
rate  for  it  according  to  the  f(jrm  of  the  (a)  ftatutej    and  P"*'^'^^  bridge: 
therefore  pommanded  them  to  make  and  impofc  a  rate  upon  Jjf^Jjj^^^l^'J^"^ 
the  inhabitants  within  the  liberty  in  the  city  and  county  of  juftices  of  the 
the  city,  for  fuch  their  part  of  the  charges  about  the  build- «^**y'»^lance.^Wc 
ing  and  repairing  of  the  bridge  according  to  the  form  of  the  *  ^"'^^  ^^7* 
itatute,  and  caufe   it  to  be   cqllected  and  levied  and   paid  (^whether 
to  the  mayor  and  citizens,  or  theit  attorney  or  treafurer  to  f^^^^^rate  can      , 
ijjeirufe,  ts'f/ To  this  the  juftices  returned,  that  the  city  of^^^^^'l^^ 
(^Ji^U.%.    p,5.  repair^f^'de 

*  i  9ri  «Qt«  1009. 
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Rkgiwa  York  is  an  ancient  city,  and  the  citizens  and  inhabitants  of, 
txtdicc  of  St  ^"^^  ^"^  ^^  mind,  nave  been  a  bodv  politic ;  and  that  the 
fetor's  in  y  on  i,  city  of  Tbrk  and  fuburbs  and  prcoinfls  of  the  (kme,  li  /V- 
bruary  27  //if».  6.  and  long  before,  were  a  county  by  itfeW, 
and  called  the  county  of  the  city  of  Tork'y  and  that  the  hun- 
died  of  AnlfU  was  part  of  the  tVeft-riding  of  the;  county  of 
York^  and  tiiur  Hrii,  5.  1 1  February  27th  of  his  reign,  by 
his  letters  patent  granted,  ciiat  the  hundred  of  Aniflie  (hould 
be  annexed  to  the  county  of  the  city  of  Y^rky  and  that  the 
city  and  fuburbs  of  York-^  and  the  precincls  of  the  hundred 
of  Anlftie^  fhould  be  the  county  of  the  city  of  York^  divided 
from  the  county  of  York^  faving  to  the  church  of  J^ri,  and 
the  archbifhop,  dean  and  chapter  of  the  fame,  and  to  all 
communities  eeclefiaftical  and  temporal,  and  all  other  per- 
fons,  all  manner  of  franchifes,  privileges,  rights.  coounO" 
ditfes,  and  cuftoms,  to  them  or  any  of  them  of  right  belong- 
ing, ita  quod  by  that  grant  no  prejudice  in  any  manner 
fhould  be  done  to  them,  in  poffejftone^  feu  proprietate  of  any 
^  '  liberties,   l\achifes,   privileges,   rights,    commodttiess    or 

cuftoms,  of  which  they  were  then  feifed  or  pofiefled,  or 
Vhich  did  then  belong  to  them  :  that  the  liberty  of  St.  P/- 
^^r  s  in  York  in  the  city  and  county  of  the  faid  citv  is,  and  at 
the  making  bf  the  faid  letters  patent  and  long  oefore  was, 
an  ancient  liberty,  of  which  the  dean  and  chapter  of  York  is 
feifed  in  fee,  and  that  by  all  that  time  they  bad  juftices  of 
peace  there,  and  that  the  juftices  of  the  peace  of  the  county 
of  Yorky  or  of  the  county  of  the  city  of  York^  had  nothing  to 
do  there :  that  the  part  of  the  bridge  in  queftion  at  the 
making  of  the  letters  patent  Jay  in  the  hundred  of  Am&ie^ 
cut  of  the  liberty  of  St,  Peter's^  and  out  of  the  jurifdi^ion 
of  the  juftices  of  peace  of  that  liberty,  and  before  that  tfcie 
was,  and  ought  to  be,  repaired  by  the  inhabitants  of  the 
Weft-rrding  of  the  county  of  York^  and  from  that  time,  and 
at  the  time  of  making  the  aft  of  22  H.  8.  f  .-5.  and  ever 
fmce  was  ufed,  and  ought  to  be  repaired  by  the  inhabitants 
of  the  city  and  of  the  hundred  of  Anijlit  without  any  con- 
tribution from  the  inhabitants  of  \he  liberty,  and  diat  it  was 
^         /  known,  and  could  be  eafily  proved  at  the  time  ^  of  making 

^  the  faid  aft,  and  is  kflown  and  can  be  eafily  proved  to  b© 

fo,  i£c. 

In  this  cafe  it  was  refolved,  firft,  that  the  return  was  ill 
in  fubftance,  becaufe  this  charge  came   upon  the  city  by 
uniting  the  hundred  of  AnijHe  to  it,  and  confequentlythe 
liberty  of  St.  PfUr'Sj   which   is  part  of  the  city,  muft  be 
fubjeft  to  the  charge  as  well  as  the  reft  of  the  city^    That 
(«)  D.  ace.        the  (a)  aft  of  22  Hen,  8.  c.  5.  had  taken  away  all  cxcmp- 
» Inft.  704-        tions,  and  franchifes,  and  made  them  all  liable  to  be  charged-: 
i  uir*'  ^  ^^'  ^^^^  ^^^^^  ^^"  "^  reafon  be  given  for  exempting  the  lil^ty 
of  Stt  Pcter\  which  would  not  as  well  h<Jd  for  exempt- 
ing. 
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ing  aH  the  reft  of  the  citjr,  and  lay  thc^ whole  burthen  on  the     R«oi.n a 
hundred  of  Jiiiflie.  j^^:^^,  ^  ^^  , 

Petcr^sinYosK. 
Powell  agreed.     And  he  faid,  that  as  to  the  perfons,  who 
of  right  ought  to  repair  bridges,  the  aft  of  22  H.  8.  c.  5. 
was  onlv  declaratory  of  the  common   law;    which  Holt 
chief  juftice  agreed,  and  faid,  that  the  (a)  charge  of  re- 
pairing bridges  was  incumbent  on  the  county  by  common  \{^  ^^Bum 
law,  unlefs  where  particular  perfons  were  charged  with  it  15^4.  Bi.  685. 
by  tenure  or  prefcription.     What  was  new  in  it,  was  the  J^*  ••<^»  *  ^«^ 
appointing  the  method  of  doing  it,    that  a  hundred  might  ^*'''  ' 

be  charged  with  ^he  repair  of  a  bridge  by  prefcyiption,  but 
that  was  not  the  cafe  here  5  for  the  hundred  had  not  ufed 
to  repair  the  bridge,  but  the  Weft-riding  of  the  county: 
that  upon  the  annexing  of  this  hundred  to  the  county  of  the 
city,  there  might  have  been  an  agreement  made  between 
the  corporation  and  tbe  dean  and  chapter,  that  they  fhould 
have  been  exempted  from  the  charges  of  repairing  this 
bridge,  but  if  there  were  any  fuch,  that  ought  to  have  been  * 
returned :  that  there  had  been  no  inftance  of  the  liberties 
contributing,  begaufe  this  bridge  had  never  been  repaired 
before. 

Serjeant  Wynne  againft  the  return  faid,  that  the  latter  of 
it,  that  it  was  known,  that  the  county  of  the  city  ought  to 
repair  it,  was  ill  5  becaufe  it  did  not  fay,  how  they  were 
obliged  to  repair  it,  by  tenure  or  prefcription  ;  for  that  was 
what  was  meant  by,  the  ought  in  the  aft  of  parliament. 
tl  H.  8.  r.  5.  /T  2. 

But  then  the  writ  was  quaflied,  becaufe  by  the  aft  22  H.  ' 
8.  c.  ^.  f  j^  the  juftices  of  the  liberty  had  no  power  to 
aflefs  or  rate  the  inhabitants  of  the  liberty,  or  to  intermed- 
dle in  this  matter ;  but  this  juftices  of  the  county  of  the  city. 
And  the  chief  juftice  faid,  that  the  juftices  of  the  county  of 
the  ci^  had  power  in  this  cafe,  to  fummon  the  conftiaoles 
of  the  pariflies  within  the  liberty,  out  of  the  libert/;  and 
fo  the  juftices  of  a  county  had,  conftables  within  a  corpo- 
ration, where  corporations  are  part  of  a  county ;  for  it  is 
they  muft  put  this  aft  in  execution^  and  not  the  juftices  of 
tbe  corporsition, 

There  was  another  objeftlon  taken  to  the  writ,  that  it 
woidd  not  lie  in  this  cafe,  becaufe  the  money  was  laid  out 
firft  I  whereas  by  the  aft  of  parliament  22  H,  8.  r*  5. 
the  rate  ou|ht  to'  have  been  made  firft,  like  the  cafe  of 
overfeers  of  die  poor  on  the  43  EL  and  Tawnefs  cafe  ante 
1009.  cited,  where  a  writ  of  mandamus  to  make  a  rate  to 
reimburie  an  overfeer  of  die  poor  was  quafliedy  becaufe  the 
rate  ought  u>  have  been  made  iirft. 

...^pk*  The 
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RsfsiNA  The  court  fcemed  to  be  of  opinion,   that  the  money 

Tuftic«of  St.  '"'g^^  be  '^'^  ^^^y  before  a  rate  made  ;  and  that  the  jufticcs 
P^tcrsmYoRK.of  peace  might  make 'a  rate  to  reimburfe  the  money.  But 
then  the  chief  juftice  faid>  that  the  perfons  that  were  to  be 
charged  to  the  repair  of  the  bridge,  ought  to  be  made 
privy  to  the  laying  out  of  the  money  j  and  the  rate  to  be 
made,  ought  to  be  for  the  repairing  the  bridge,  and  not  for 
reimburfing  money  laid  out  in  the  repair  of  a  bridge  ;  and 
that  in  the  cafe  of  an  overfeer  of  the  poor  the  juftices  might 
order  a  rate  to  be  made  for  the  relief  of  the  poor>  and  out 
of  that  the  overfeer  might  be  reimburfed  the  money  he  bad 
laid  out,  and  that  that  was  the  regular  way ;  but  the  rate 
mull  not  be' for  reimburfing  the  overfeer, 

I  did  not  take  this  to  be  fo  certainly  refolved,  but  the 
other  being  a  plain  exception,  the  court,  as  I  apprehended^ 
went  upon  that, 

Atwood  verf.  Burr. 

ifirjudjcialwrit'Tp'HIS  caufe  was  not  ftirred  in  from  Alichaelmas  i  of 
l^raTaK™  4  this  queen  till  //iV.7ry  4^  being  laft  term.  And  then 
bcfuedout  ferjcant  fy-oderick  took  the  old  exception,  that  there  was  a 
thereon  before  it  difcontinuancc,  becaufe  there  was  no  return  to  the  fixfkfcire 
VilT"^*^^'  /tft  w.  But  Mr.  Eyre  for  the  defendant  in  error  inhftcd 
1  e  an  c  114  .  ^^^^  .^^  ^^^^  ^j^.^  ^^^  e^ciod  a£  an  alias  fare  facias j  tliough 

An  attorney  can- the  firft  was  not  returned  ;    and  cited  Haji.  Enter.  326.  h, 

"^l^l^lahllli^l'     ^"d  the  lord  chief  juftice  //.// faid,    that  the  firft 

under  the  war-  writ,  whcn  awarded,  fliould  be  entered  on  the  roll,  for  the 

rantofariorncy  defendant  has  a  day  by  the  roll  5    and  therefore  the  writ  is 

g^inrtthiw^^  depending  before  the  return  of  it:   and  therefore  in  this,  if 

ctpai.  s.  c.      there  had  been  fuch   an  entry  it  had  been  good,  with  this 

?alk.89.  603,     av/ard  of  another,  yZr«/  priusj  fcCr.     And  it  was,  with  very 

little   faid  more,    adjourned  .till   this  term,     And  now  this 

term,  Pafik  5  Jnn.  ferjeant   Broderick  infifted,   that  the 

judgment  ought  to  be  revcrfed    for  the  prolixity  of  the 

And  a  judgment  P'^^^'"g^»  becaufe  they  h^  fen t  the  record  and  proceedings 

indc  without  a    againft  the  principal,  and  then  the  record  and  proceedings 

new  warrant  is    againft  the  bail  was  made  dependant ,  upon  the  other,  and 

paak?  89?6o^^'  "°*  feverable  from  it,  which  he  faid  was  not  to  be  counte-r 

vide  port.  1532,  nanced   in  an  inferior  court;    and  cited  Cro.    Car.  164* 

Pl-  453-  Fryer  v.  Fawkenory   where  judgment  of  an  inferior  court 

was  reverfed  for  the  abiurdities  and  prolixities  in  the  plead* 

ings.     But  the   court  anfwered,  that  there  all  the  rcafons 

and  arguments  were  entred  at  large,  and  therefore  that  cafe 

differed  much  from  this.     Then  he  took  another  exception, 

that  here  was  no  warrant  of  attorney   to  appear  to  the  fcin 

facias^   and  the  party/  appeared  per  attornatum  praediiiunu. 

To  which  Mr.  Eyre  anfwered,  that  this  was  only  a  fault  in 

certifying  the  record  by  them  below,  for  which  the  plaintiff 

ftould  not  fuffer.    But  the  lord  chief  juftice  Holt  (aid,  that 

the 
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the  plaintiiF  might  pray  ^JcWe  facias  without  an  attorney-j      Atwooi^ 
but  when  he  comes  to  pray  judgment  upon  it,  he  does  it       gy^n. 
by  attorney,  and  there  is  no  warrant  of  attorney  before, 
^nd  therefore  that  is  errors     And  of  that  opinion  was  all 
the  court,  and  judgment  was  reverfed,  nift^  dfc,  die  Lunae 
Jpr,  22  Pafch.  5  Annae  teginaCf 

Knight  verj.  Barnaby. 

S.  C.  SaHc.  670.  Holt  712. 

THE  plaintiff  brought  an  aiSHon  of  trefpafs,    affault  ^^^c^rtTat"^ 
battery  againft  the  defendant    in    Middltfex^     The  weftminfter 
defendant  upon  the  common  affidavit  had  a  rule  to  change  may  when  plains 
the  venue  into  KenU  nifh  ^c     And  now  Sir  James  Moun-^  J^aafon  u^"his 
tague  moved  to  fet  afide  that  rule,  becaufe  the  plaintiff  was  venue  in  Mid- 
flerk  of  the  affifes  of  the  Norfolk  circuit,  and  by  confc-  dkfex.  R.  ace.     ^ 
quence  an  officer  of  this  court.     And  the  court  was  of  that  ^^^-  ^^}J'  ^^ 
opinion,  becaufe  the  king's  bench  frequently  makes  rules  wac  15*9* Str, 
on  clerks  to  return  fdfleasy  ^c.  and  therefore  thaf,  rule  was  822,   . 

^^'%^'  ThccIerk,of 

{iflife  ^re  officer^  oi  the  courts  at  Weilminiler, 

Adams  verJ.  the  terrctenants  of  Savage,      Ann.  b.'^r/ 

S.  C.  Balk,  601.  6  Mod.  226,  '        '  //f/^ 

ff)HN  4dam  adminiftrator  of  Sarah  Adams,  who  died  on  ajtd^?    si/i 
J  inteftatc,  fued  out  zfcire  facias  bearing  tejle  the  19th  of  in  a  perfonal     ^'/       / 
4%>  the  third  year  of  this  queen,  and  returnable  die  Lu-  »^»«J  againft    '  'Ou^/^ 
natproxime pofi  crajiinum  afcenfmis  Domini  next  following,  whTthlST'ic?^  ^^^ 
upon  a  judgment  given  for  the  faid  Sarah  Adams  in  this  that  there  are 
court  die  SaUoti  proxime  pojf  tres  feptimanas  P(ifchae  34  Car.  other  terrete- 
1.  againft  Sir  Georgs  Savage  of  Bloxworth  in  the  county  of  "*"^J"  ** 
Dorfet  for  200/,  debt  and  4OJ,  damages  and  cofts,  againft  Mm«d  ?n  the 
the  terretenants  of  the  lands  of  which  Sir  Qeorge  Savage  return  can  con- 

was  feifed  in  fee  the  day  of  the  judgment  given.  ^  *^*"**^  "^'^  \ 

*  *         '  ^     V  «7  prayer  that  the 

writ  may  be 
quifted.  S.  C.  6.  but  with  fome  difference.  3  Salk.  321.  6  Mod.  199.  vide  2  RoIL  Rep.  53^ 

If  oneperiop  in  particular  is  returned  terretenant  of  particular  lands,  none  of  the'cther  terrC'* 
teoanu  can  join  vAiti  him  in  pleading  any  thing  with  refped  to  thofe  lands. 

A  plea  which  is  bad  as  V>  one  of  the  perfons  pleading  it,  is  bad  as  to  all.    R.  ace.  Str.  509. 

General  non-tenure  cannot  be  pleadtd  to  fuch  a  fcire  facias  either  exprefsly  or  by  implication. 

^  Whether  a  tenant  for  years  may  not  be  conf^dcnd  a^  teiretenaat  upon  fuch  a  fcire  facias 
S-C^Salk.  321, 

At  the  day  of  the  return  of  ^^  fcire  facias  as  well  the 
plaintiiF  John  Adams  as  Daniel  Sadler  zad  Philippa  his  wife, 
and  fevefal  other  perfons  returned  by  the  fheriff  to  be  te- 
nant5  of  the  land  of  which  Sir  George  Savage  was  feifed  in 
fee  the  day  of  the  judgment,  fummoned^  and  they  appear 
by  their  attomies :  and  particular  the  faid  Danial  Sadler 
and  Philippa  his  wife,  who  were  returned  tenants  of  the 
capital  manfton-houfe  with  the  appurtenances  called  Blox^ 
w^rtb-boufe^   and  of  the  manor  of  Bloxv;orthy  &Cb  in  the 

Cii4  . 
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.Adams       faid  countv,  of  whifch  the  faid  Sir  Geor^  Savage  wasfcifed 

tc' ants  of  '"  ^^^  ^^'^  ^^y  ^^  *^  judgment  given.     Etfuper  hoc  idemjo^ 

Savage.      hannes  Adams  dicity  qudd pofl  judicium  praedi^um  in^oma 

praedt^a  reddiium  JciUcet  lO  £e  Mail  anno  ngni  Domini  IK 

-,       /!•      rju    "^^  nuper  reikis  Jniii^fyt^c.  12.  apud  Bhxworthpragdi^um  in 

death  of  the  in-  CQmitatu  praeaiSiOy  praedi£la  oara  Adams  obiii  mortem^  et  ad- 

tcftate  and  grant  mintflratio  omnium  etfingulorum  honorum  et  catallorumjuriwn 

of  adminiftra-  ^  et  creditorum  quae  fuerunt p7  aedi^ae  S arae  tempore  mortis fuafy 

^^^  per  Thomam  providentia  divina  Cantuarienfem  archiepifcopum 

totius  Anglia  primatem  et  metropolitanum   1 8  die  Mali  anno 

Domini  I704,  apud  London  eidemyohanni  debita  Ugis  forma 

commijfa  fuit,     Et  praediSlus  Johannes  Adams  prcfert  in  curia 

Profert  m  curia,  literas  adminiftratorias  praedt£iae  Sarae^  per  quasfatis  liquet 

curiae  hie  ipjum  Johannem  Adams  fore  adntinifiratoremy  etinde 

habere  aJminiJirationemy  bfc.     Et^etil  idem  Johannes  Adams 

executionem  verfus  praefatum  Damelem  Sadler^  and  the  other 

perfons  returned  terretenants,  de  debita  et  damnis  praedi^isde 

Tfontmtre^zA-  ^^mV  et  tenementis  praediSiis  levandisjibi  adjudicariy  feTf.     Et 

ed  by  implicati-  praedi£!us  Daniel  Sadler ^t  Philippa  uxor  ejusy  and  the  reft  of 

»•  the  terretenants,  at  the  day  of  the  return  of  ^e  fcire  facias 

folemnitet  exa^iper  P.  T.attornatumfuu'm  praediSiuuiveniunt 

et  petunt  judicium  de  brevi  de  jcire  facias  praefato  vicecomiti 

Dorfet  direSlo  in  forma  praediSia  retorhato  :  quia  dieunt  quod 

quidam  Georgius  Trenchard  armiger  efly  et  die  impetrationis 

ejufdem  brevis'de  fcire  facias  etantefutty  tenens  utde  Uberofe^ 

nemento  de  manerio  de  Bloxwortb  cum  pertinentiis  incomitatu 

praedilfo  in  reiorm  praediSlonuntionatOy  et  hoc  taratijuntve^ 

rificarcy  unde  ex  quo  praedi^us  Georgius  Trencoardin  retomo 

praedi^i  hrevis  de  fcire  facias  non  hominatus  feu  retornatus  eft 

tenens  ejufdem  manerii  de  B,  praediSii  cum  pertinentiisy  iidem 

Daniel  Sadler  et  Philippa  uxor  ejusy  and  the  reft  of  the  tcr- 

tenants,  petunt  judicium  de  brevi  illo,  et  quod  breve  illud  cajetur, 

J,   DarnalL     To  which  plea  the  plaintiff  demurred)  and 

the  defendant  joined  in  demurrer* 

The  exception  which  was  took  to  this  plea  by  the  plain- 
tiff's counfel  Mr,  Eyrcy  was,  ^at  it  concluded  ill,  for  it 
ought  to  conclude  y?  the  defendants  refpondere  compelli  Meant -^ 
and  could  not  be  pleaded  in  abatement^  unlefs  the  defend- 
ants give  the  plaintiff  a  better  writ,  which  in  this  cafe  they 
do  not,  for  a  new  writ  muff  be  the  fame,  and  the  fault  is 
in  the  iheriff,  in  omitting  fome  of  the  terretenants  in  the 
return,  Sols  M>  40  Eff  41  Eliz^  CUrk  v.  Hardwick.  Cro, 
E/iz,  750.  M.  16  Jac.  I.  Michel  V.  Sir  John  Crofis  and 
others,     Cro.  Jac.  506.  2  Ro.  Rep.  41,  53.  Moore  5^4. 

Mr.  ferjeant  Darnall  for  the  defendant  >  infifted  upon  it, 
that  the  precedents  were  both  ways,  and  relied  on  Co.  Intr, 
624. 

The 
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The  caufe  being  in  the  paper  for  judgment,  Mich*  3.  of  A»AMr 
this  queen>  the  judges  did  not  feem  to  be  altogether  unani-  Terretenants  of 
mous  as  to  the  exception  above-nlention<  Potv^li  ju&ice  Savag** 
took  it  to  be  a  fettled  rule,  that  the  defendant  fhould  never 
abate  the  plaimiflF's-  writ  without  giving  him  a  better,  which 
in  this  cafe  he  cannot  do,  there *being  ho  defed  in  the  writ, 
but  in  the  fherifPs  return ;  but  becaufe  execution  ought  to 
be  awarded  againft  all  the  terre-tenants  equally,  which, 
cannot  be  done  till  aU  of  them  are  returned  warned,  and 
before  the  court,  therefore  this  is  a  good  plea  in  delay  of  the 
execution,  and  ought  to  be  pleaded  Ji  refpondere  compelli 
Meant ;  but  cannot  be  pleaded  in  abatement  of  the  writ. 
For  the  court  cannot  give  judgment,  that  the  writ  for  this 
defeft  (hall  abate,  but  the  court  muft  award  another  writ, 
and  the  terretenants  returned  upon  the  firft  writ  muft  have 
the  fame  day  given  them  with  the  return  of  the  new  writ. 
So  is  1 1  E.  %.  Fitzh.  Brief e  x66.  2  Saujid.  8,  9.  Jefferfon 
2ni  I>awfo9u  And  MicL  1  fViL  ^  Mar.  B.  R.  rrynm  v. 
Slaughter.  2  Fentr.  105. 

Hob  chief  jufticefaid,  that  where  the  terre-tenant  omitted 
is  tenant  of  lands  in  another  county,  fucn  a  plea  can  never 
be  pleaded  in  abatement :  becaufe  the  (heriff  has  perfe£Uy 
done  his  duty  in  execution  'of  tfie  firft  writ,  and  could  do 
no  more  but  fummons  the  terre-tenants  in  his  county :  and 
therefore  An  fuch  cafe  the  plaintiff  muft  fue  out  a  new  writ' 
direded  to  the  flicrifF  of  that  other  county  where  the  other 
lands,  fifr.  lie.  And  therefore  in  fuch  cafe  to  plead  that 
matter  in  abatement  would  be  very  improper,  but  it  ought 
to  be  pleaded  with  a  fi  rejpondere  compelli  debeantj  t^c.  And 
fo  are  the  cafes  of  2  Sound.  8,  9.  and  2  Ventri  105.  the 
terre*eenants  not  named  being  of  lands  in  another  county. 
But  where  the  terretenants  not  returned  are  of  lands  in  the 
feme  county,  the  precedents  are  botly  ways  ;  though  it  muft 
not  be  intended  that  the  kine's  bench  can  give  judgment  to 
abate  the  writ,  but  only  to  ftay  till  the  other  terre-tenant  is 
brought  in.  [Sec  Moore  ^2g.  Cro.  £//z.  506.  Goldjb.  ibo. 
pL  92.  Dame  Grejbam^s  cafe^] 

But  when  the  lord  chief  juftice  Holt  took  an  exception  to 
the  plea,  which  he  faid  muft  be  fatal,  which  was,  that 
SaMer  and  his  wife  were  returned  tenants  of  the  manor  of 
Bknvorthj  then  no  body  but  they  can  plead  any  thing  in 
rcfpeS  of  that  manor,  of  which  they  are  returned  tenants.  » 

For  if  in  zjcire  facias^  W r.  J.  is  returned  tenant  of  Black-- 
acrtj  and  A  of  tf^hiteacre^  A.  can  plead  nothing  as  to  IVhiie-^ 
acre^  nor  B.  as  to  Blaciacre;  then  in  this  cafe,  when  all  the 
terretenants  returned  join  in  this  plea  with  SadUr  and 
his  wife,  it  vitiates  the  ^vhole  plea.  Indeed  if  Trenchard 
had  been  jointenant  with  Sadler  and  his  wife,  and  not  re- 
turned nor  fummoned;  Sadler  and  his  wife  might  have 
pleaded  it,  but  the  other  terre-tenants  ccald  npt  join  in  fuch 

plea, 
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Adams       plea,  Waufe  they  have  nothing' to, do  widi  the  manor  of 
Verretmants  of  ^^^^^  SadUrzni  his  wife  are  returned  tenants^ 
Savagz. 

2.  If  Sadler  and  his  wife  had  pleaded  thiSf  it  bad  been 
naught ;  beoaufe  it  had  been  but  a  p4ea  of  general  non-ienurei 
and  that  too  but  by  implication^  In  a  feinfatias  on  judg- 
ment in  a  real  aclion^  fpecial  non^tenure  may  be  pleadedi 
8  Edw.  4.  19.  9  Hen.  5.  it*  But  in  a  fiife  fatias  on  a 
judgment  in  a  perfonal  a£Hon  the  terre-tenant  cannot  plead 
non-tenant  by  implication.  To  all  i^tch  the  odier  three 
judges,  viz.  Powell^  Powys^  artd  GouU  ziffttdj  add  there- 
fore a  rejpondes  oufler  was  awarded* 

Note,  the  lord  chief  juftice  Holt  faid  further  in  this  cafe< 
that  it  was  a  queftion  whether  a  tenant  for  vears  was  not  a 
fufficient  tcne-tenant  to  be  returned  by  the  merift  in  Kfare 
facias  on  a  judgment  in  a  perfonal  a6liani  In  Owen  134* 
Kemp  et  alit  v.  Lawrence ;  a  tenant  for  years  pleads  in  bar  of 
zfcirefacijisy  and  as  that  cafe  is  reported  in  a  BrownL  244^ 
it  is  doubted  whether  it  is  good  or  not*  And  in  2  Sound.  20, 
21.  a  leafe  for  years  in  the  terretenants  returned  in  the/cire 
facias  is  pleaded  in  bar.  Now  if  the  law  is  fo,  that  a  tenant 
for  years  is  a  fufficient  tenant  in  fuch  a  cafe^  this  plea  is  ill) 
becaufe,  notwithftanding  Trenchard  might  be  tenant  of  the 
freehold,  yet  Sadler  and  his  wife  might  be  teriants  for  year&i 
Bat  as  to  that  neither  he  nor  the  dther  judges  gave  suiy  po* 
(itive  opinion.  Mr.  Rob.  Eyre  counik  for  the  plaintiff^ 
Mr.  ferjcant  Darnall  for  the  defendants. 

2  Ann.  B.  R.  Paikins  ver/.  Wilfon. 

Rot.  261. 

Pleadings  poftireL  %»  p.  3461 

the  recognisance  M^^d'c'cx,  K.  7^ Emotandum  quod  alias  J&ilicet  die  Lunae 
of  bail  to  an  ac-  proxime  poft  quindenam  fanSii  Martini  in 

fendant*^  Icad^  #^r7wi«tf/&«iff/  Michaelis  ultimo  praeterito^  coram  doniina  regina 
thatnocapias'ad  ^/"^  ^ejlmonajlerium  venit  Thomas  Parkins  per  FranctfcvM 
fatist'aciendum  Hutchinfon  attornatumfuum^  et  protulit  hie  in  curia  diQat  do- 
^*!  ^^*lr"^.  minaereginae  tunc ihidemquandanibillamfiiamverfus Mattbeum 
cip^before'the  ^Ifon  /«  cuftodia  marejchalliy  l^c.  de  placito  debiti^  et  funt 
commencement  plegii  de profequend&  fciltcet  J*  D.  et  R.  R.  quae  quidem  billa 
tnd^tfic*^j^iff^?*''^'' '"  W  wf^tf ; /r/AV^^  ATtddlefex.Jf.  Tho.  Parkins  qu^ 
in  his  rlpKcattoft  ^^^^^  ^  Mattheo  ft^tlfon  tn  cuflodia  marefchalU  mOreJikakiee 
icts  one  out,  a  dominae  reginae  coram  ipfa  regina  exijiente^  de  placito  qmd  red-- 
f^n^lfrthat  iat  ei  2^1.  et  15^.  legalis  monetae  Jngliae^  qitas  et  debet  et 
fu«doutr«^med  '^^JHft^d^tinet^proe^  Videlicet  qUodcUmproedieius  Thomas  Par- 

and  filed,  a  writ  ' 

of  error  was  brOtight  oil  the  jodgmeiit  afl^inft  the  ptincipal  i<  a  de|»aitizr«.    S.  C.  ^  Mod*  1 39. 

Notwithftanding  a  writ  of  error  is  aflowed  upon  a  judgment «n  die  dby  on  which  »  cioias  aj 
fatisfaclcndum  upon  it  is  returnable,  the  oapias  ad  (atisfeciendum  may  be  returned  and  fild  S.  C. 
OMod.  130.  139.  Salk.  311.  Vide  Str.  1186.  iWilf.  16.  ante  341.  Str.  S67.  BI*  l|8>  And 
the  plaintiff  may  immediately  proceed  agaiaA:  the  bail« 

kins 
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kins  alias  fcUieet  hoc  inftanti  iermino  in  curia  dominae  reginae     Parkini 
coram  ipfa  regina  apud  Wejlmonajierium    [eadem  curia  apud      ^^  ^ 
JVcJirnonafierium  in  comitatu  Middlefex  tunc  exijfente  )ter  hillam 
fine  brevidi£lae  dominae  reginae^  ac  per  judicium  ejufdtm  curiae^  Theju<^gmcnc 
recuperaffit  verfus  quendam  yonathanem  Woollajfton  generofum  againft  the  prln- 
25/.  et  155.  pro  damnis  Jiilsj  quae  fufiinuijjet  tam  occafione  r.on  ^^P^l"^^^«^« 
performationis  quarundam  promljfionum  et  afi4mptionum  eidem 
Ybomae  per  prarfatum  yonatlTanem  nuper  fa^arum^  quam  pro 
mifis  et  cufiagiisfuis  per  ipfum  circa  fe^am  fuam  in  ea  parte 
appefitisy  unde  idem  Jonathan  conviSlus  ej7^  prov.t per  recordum 
ifuU  in  curia  di^ae  dominae  reginae  coram  ipfa  regina  apud 
Wejlmonajierium  praedictum  refidens  plenius  liquet  et  apparet : 
ac  cum  praediSlus  Mattheus  If^ilfon  et  quidam  B.  C,  per  nomina  The  bail's  rccog- 
Mattbei  mifondeparochiafan^li  Pauli  Covent  Garden  coqui,  "^^^^^^ 
et  B.  C  de  parochia  fanSfi  dementis  Dacovum  generofi^  alias 
fcilicet  termino  Pafihae  ultimo  praetcriiOy  in  eadem  curia  diSlae 
dominae  reginae  coram  ipfa  regina  apud  IVeJtmonaJlerium^  per^ 
finaliierveniffent  et  devenijfent  plegii  ct  manucaptoresy  et  uterque 
eorism  profe  devenijjet  plegius  et  manucaptor^  pro  praefato  Jona^ 
thancy  quodfi  contingeret  ipfum  Jonaihanem  in  placito  praedi^o 
convinciy  tunc  iidem  M,  et  B.  concejjiffinty  ut  uterqne  eorum 
pro  fe  concefftffety  omnia  hujufmodi  aamnay  mifa^  et  cujlagioy 
quae  praefato  Thomae  Parkins  in  ea  parte  adjudicarentury  de 
terris  et  eatallis  fuis  et  eorum  utriufque  fieriy  et  ad  opus  prae-- 
fati  Thomae  Parkins  propriumy  levariy  fi  contingeret  damna 
ilia  praefato  Thomae  {ipfum  Jonathanem  non)  folvercy  aut  fe   ' 
prifonae  marefchalli  marefchalciac  dsSae  dominae  reginae  coram 
ipfa  regina  ea  occafione  non  reddere  :  et  idem  Thomas  dicit  quod 
praedi^us  yonathan  damna  ilia  praefato  Thomae  nondumfolvity 
necjiipfum  prifonae  marefchalli  marefchalciac  di&ae  dominae 
reginae  coram  ipfa  regina  ea  occafione  reddidit ;  per  quod  aSfio 
accrevit  eidem  Thomae  ad  exigendum  et  habendum  de  praefato 
Mattheo  praedia.  2.5/.  et  1 5/.  praedi^us  tamen  Mattheus  licet 
faepius  requijitusy  fffr.  praedicias  25/.  et  155.  eidem  Thomae 
nondum  folvtt 'y  fed  illos  ei  folveri  hucufque  omnino  contradixity 
et  adhuc  contradicity  ad  damnum  ipftus  Thomae  30/.   et  inde 
producit  feSlamy  tsfr.     Cum  hoc  quod  idem   Thomas  verificare  Averment* 
^ulty  quod  praedi£ius  Mattheus  Wilfon  unus  plegiorum  etmanu^ 
eaf^orumpro praedi^o  Jonathane  deveni/pfupenus  mentionatusy 
et  praedi^us   Mattheus  JVilfon   *nodo  defendensy  funt  una  et 
eadem  perfonay  et  non  aliay  ncque  diver ja  \  quodque  praediSlus 
Thomas  in  recordo  praedi£fo  mentionatuSy  et  pr0cdiSfus  Thomas 
mode  auerensy  funt  una  et  eadem  perfonay  et  non  aiiay  neque 
diver  fa  5    quodque  judicium  praedictum   in  Juis  pleno  rohorcy 
vigore^  et  effectu  adhuc  remanet  minime  rcverjatumy  annihila^ 
iumy  five  Jatisf actum. 

The  defendant  IVilfon  pleaded  in  bar,  that  after  the  giv-  fJo  capias  adfa^ 
ing  the  did  judgment  againft  the  faid  Jonathan   JVooll^ony  ^"/*'a^a^^ 
;aad  before  the  day  of  Uie  exhibiting'  the  plaintiff's  bill,  no  ^^'^  *  * 

capias 
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I^AKKXNf     capias  adfaiisfatienJum  upon  the  faid  judgment  againft  th^ 
Wit^toir.     ^^'^  WooUaJiott  was  profecuted  and  returned  in  the  queen's 
bench,  iic. 

ea^saJ%L  *     Thc  plaintiff  J^tfriw  replied,  that  after  the  giving  the 

faciefuium  fued    faid  judgment  againft  the  (aid  Woolbftonj  and  before  the 

and  returned,     exhibiting  this  bill,  vix.  10  of  A^w^wA^r  the  fecondof  this 

queen,  the  (aid  plaintiff  did  fue  out  of  the  king's  bench  a 

capias  ad  fatisfaciendum  againft  the  faid  Woollajion^  returnable 

die  Lunae  proxime  pofi  octabas  fancti  Martim^  i^c,  at  which 

day  the  flieriff  returned,  that  the  (aid  Jonathan  WooUafionwn 

'    fuit  inventus  in  halliva/uaj  prautper  breve  de  capias  adfatis* 

faciendum^  et  praedictam  retornam  brevis  il/ius  in  the  fiiid 

queen's  bench  apud  IVeJlmonaJierium^  de  recordo  rejidentia 

plenius  liquet  et  apparet  \  et  hoc^  i^C4 

the^drfcndant'        '^^^  defendant  rejoined  in  this  manner :    Et  praedicttu 

in  the  principal  Mattbeus  JVilfon  dicit  quodpoft  redditionem  judicii  praecEcti  in 

aaimrfu^  error  narratione  praedicta  fpecificati^,   et  ante  praedictum  breve  de 

brfbrethc?^/ ^^/'^'  od  fatisfaciendum  de  vel  fuperjwUcio  praedicto  verjiis 

adjatisfackm/um  praefatum  Jonathanem'ffllfon  profecutum  retomatum  et  qffila^ 

was  profecuted,  tumfuit  in  curia  dictae  dominae  reginaenunc  corum  ipfa  regina 

murned,  and     ^^^j  JVeJimonaJlerium  praedictum fcilicit  lOdieNovembris  anw 

regni  dictae  dominae  reginae  nunc  Jecundo^  ipfe  idem  yonatban 

pro  reverjione  judiciipraedicti projecutus  fuit  extra  curiam  can-- 

cellariae  dictae  dominae  reginae  apud  fVeJtmonafferiumprae£c<^ 

turn  in  comitatu  Middlefexiae  tunc  exi/iententj  quoddam  breve 

.    dictae  dominae  reginae  de  err  ore  corrigenda  in  recordo  et  procejitj 

acetiam  in  redditionejudicii  illiusj  directum  di lecto  et  fidelidictae 

dominae  reginae  Johanni  Holt  militi  tuncetadhuc  capitals  juf 

ticiario  ipfius  dominae  reginae  ad  placita  coram  ipfa  regina  te^ 

nenda  ajjignato^  per  quod quidem  breve  dicta  domina  reginaprae^ 

fato  capitalijufliciariojuo  mandavitj  quod Jt  judicium  inde  red-^ 

ditumfuit^  tunc  recordum  et  proceffum  loqueUse  praedictae  cum 

omnibus  ea  tangentibus  coram  jtd/iiciariisfuis  de  communi  banco 

et  baronibus  fuis  de  fcaccario  de  gradu  de  la  coife  in  camera 

fcaccarii  di&ae  dominae  reginae  apud  fVeJimonafteriumdie  Sab^ 

batiy  videlicet  27  die  tunc  inflantis  menfis  Novembrisj  venire 

facer  et]  ut  diffijufficiarii  de  communi  banco  et  barones  de  Jcac- 

cario^  vifts  et  examinatis  recordo  et  procejjii  praediSfis^  ulterius 

inde  in  ea  parte  fieri  facerent^  quod  de  jure  et  fecsmdum  for» 

mam  Jiatuti  in  hujujmodi  cafu  editi  et  provifi  foret  facien^ 

dsetnj  virtute  cujus  quidem  brevis  de  errore  corrigendo  idem 

capita/is  jujliciarius  pofiea^  fcilicet  eodem  27  die  Novembris 

praedi^iy  tranfct  iptum  recordi  et  proceffus  loquelae  et  judicii 

^'  praedi^orum  cum  omnibus  ea  tangentibus  coram  praefatis  juf*-- 

ticiariis  di£fae  dominae  reginae  de  communi  banco  et  baronibta 

de  fcaccario  de  gradu  de  la  coife  in  camera  fcaccarii  apud  Wefi^ 

monafterium  praedictum  tranfmifit^  ubi  eadem  adhuc  remanent^ 

et  quod praediStum  breve  de  errore  corrigendo  in  eadem  camera 

fcaccarii  J^raedi^i  adhuc  pendet  inditenrnnatum^  et  judicium 

fraedi^m 


teafter  Term  5  Anhae  icginaef.  U59 

fraedi^um  in  eadem  ciirid  diiiae  dofnlnae  rcgindenunc  corm     Parkini 
tpfa  regina  adhuc  in  plenofuo  robore  remanet  minime  adnulla-      yrnsosc, 
l«m,  prout  per  recordum  inde  in  eadem  curia  di£fae  dominae 
reginae  nunc  coram  ipja  reginh  plenius  liquet  it  apparet :  et 
f£m  Matiheus  ulierius  di'citj  quod  p9j{  profecutionem  praediifi 
hrevii  de  errore  cbrrigendoi  et  ante  retornam  inde  necnon  ante 
praediSf'um  hre^e  de  capias  adjatiifaciendum  de  velfuperjudicio 
fraedi^o  verjits  praefatUm  Jonathaneyn  Wilfon  profecutum  re* 
tomatum  et  affilatumfuit  in  curia  diSfae  dorhinae  reginae  nunc 
coram ipfa  regina  apud  lVeJ)monaJieriunipraedi£itimjfcilicet  22  Bail  in  «fWf< 
die  Novembris  anno  regni  di^ae  dominai  reginae  nunc  fecundo<i 
idem  Mattheut  ff^lfonj  et  quidaiH  Booth  Chadderton^  et  Ricar^  .  ^ 
dus  Jf^ooUaJionyper  nomrna  Booth  Chadderion  de  Stanhop-Jlreet 
in  parocbiajan£li  Cletiuntis  hacorum  in  corkitaiu  Middlefexiae 
generofiyNlattheiJVilJonde  York-Jir^eft  inparochiafana{Pauli 
Covent  Garden  in  comitatu  praiedi^o  coqui^  ei  Ricardi  Woollafm 
ion  de  IVormley  in  comitatu  Hertford  armigeriy  inpropriis  per-* 
finis  fuis  veneruni  in  praediSfam  curiam  dt3ae  dominae  reginae 
nunc  coram  ipfa  regina  apud  Wejimonafteriumy  et  fecundum 
formam  Jlatutt  pro  eviiatione  minifhe  neceffariarum  dilationum 
executioHum  inde  editi  et  provi^  recognoveriint  fe  dehere^  et 
quilibei  eortlrn  recognovitje  debercy  praedlclo  Thomae  Parkins 
51/.  rt  I  ox.  legalis  monetae  AngUkey  folvendos  eidem  Thomae^ 
executoribus  vel  ajjignatis  fuisy  et  nijifecerinty  iidem  B,  M.  et 
R»  concefferunti  eiquilibet  eoruni  cohcefftt  p^ofcy  praedi3o$  51/. 
*  et  loi.de  terris  et  cat  alii  s  fuisy  et  eorum  cujuJJi  bety  fieri  et     • 
ad  opus  didi  Thomae  levari  5  fub  conditionetameny  qtiodji  prae^ 
diSus  Jonathan  profequeretur  praedi^um  breve  de  errore  dufn 
effe£fuy  ac Ji  jiidiciufH  praediHumaffirmatumforet  verfusprae* 
diSum  Jonathanemy  tuncfi  idem  Jonathan  fatisfaceret  etfolve- 
ret  etiBo  Thoniae  damna  praedidayacetiam  omnia  taUaxnJlagia 
et  damna  qualia  ddjudicata  forent  di^o  Thomae  occafione  dtla* 
tiohis  executionis  fuae fiiper  judieio  praediSfd  praetextu  profecu^ 
lionis  diSfi  brevis  de  errorcy  tunc  recognitio  ilia  vatuaforety  ei 
nulUsis  effeSlus'y  prout  per  recordum  inde   in  praeSdla  curia 
didat  dominae  reginae  nunc  coram  ipfa  regind  apud  JVeJimonaf- 
terium  remanens  plenius  apparet :  et  hoc  tdemmattheus  paratUs 
eji  verificarey  tiude  (iit  prius)  petit  judiciunty  et  quod  praedictus 
Thomas  P.  abactionefua  praedicta  inde  verfus  eundim  Mat'* 
theuM  habenda  praecludatury  ^c. 

Ri*  Acherlcy^ 

To  this  rejoinder  the  plaintiff  demurred  generally,  and 
the   defendant  joined   in  demurrer,  ^nd  adjudged  for  the 
plaintiff  Ea/ier  term  3  Ann,  B.  R,  becaufe  the  rejoinder  is  a 
departure  from  th»  bar.     Cro.  Gar.  76.  .  This  terura  mo- 
Vox..  11.  1/ 1  ti#fi 
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Pa K KINS  tion  was  made  by  tVoollafton  the  defendant  in  the  principal 
WiLK>i«.  ^'^'^^J  ^^  f^^  ^^^^^  ^is  capias  adfatisfaeiendum  as  irregular^ 
becaufe  it  was  fued  6ut  returnable  d-e  Lunae  proxime  pof 
eSiabas  fan£fi  Martin ly  which  was  the  22d  of  Novemhtr^  and 
that  very  day  the  writ  of  error  fued  out  by  ff^ooBafton 
the  20th  was  allowed :  after  which  the  capias  ad  fatiifacien* 
dum  was  filed,  but  returned  the  fame  day.  And  adjudged, 
this  capiat  adfatisfaeiendum  was  well  fued  out  to  charge  the 
bail,  and  the  motion  was  denied  May  5.  PafcL  3  Aff. 
By  R.  Parkins  v.  Waollaflon.  Raymond  for  the  plaintiff^ 
^cherlcy  for  the  defendant. 


The  principal  OfHccrs  in  the  Law. 

Pafchk  5  Annae  reginary  A»  D,  1706. 

•T*//  E  right  htmourahU  V'^'illiam  Cowper,  efquircy  brdietfer 
of  the  great  feal  of  England,  whieo  was  delivered  to  aim 
by  toe  queen  in  council  at  St,  Jameses,  Oftober  2,  1705.  being 
then  one  of  her  majejifs'  counfel  at  law* 

Sir  John  Trevor  knighty  majler  of  the  rolls. 

Sir  John  Holt  knighty  chief  juflice. 

^ir  John  Powell  knighty  1 

Sir  Littleton  Powys  knighty        rju/lices  of  the  king's  bench. 

Sir  Henry  Gould  knighty  3 

Sir  Thomas  Trevor  knighty  chief  juftice. 

Sir  John  Blencowe  knighty      1 

Robert  Tracy  efquircy  ^j^fiices  of  the  common  pleaf^ 

Robert  Dormer  efquirgy  J 

Henry  Boyle  efquircy  chancelkr. 

sir  iTdward  Ward  knighty  chief  baron. 

Sir  Thomas  Burjr  knighty     ^ 

Robert  Price  efquirty  L  barons  of  the  exchequer^ 

John  Smith  ejquircy  3 

Sir  Richard  Simpfon  knigbt\  curfkor  barom. 

The  right  honourable  John  hrdG<mtTy  baron  ^Sittenhanu 
€hancelUr  of  the  duchy  of  Lancafter* 

Sir 


Sir  Th(«nas  Powyfe  .f »/>A/,      7    ^       .     , .  ^  s-  . 
A>Sakthie]LovcUi«4A/i      |  ^^^"^  chief  JirjeanU, 

Sir  Edward  Northcy  i«/J4/,  attomef  gimraU 
Sir  Simoii  Hartourt  knighti  folidtor  geHerah 

Sir  John  Darnall  Jtmgbij  n 

5iV  Jofeph  Jekyll  knhht^  I    ^       t    a  , 

Nicholas  Hooper  efyuin,  \  ^^^'s/erj^aHfs, 

Bir  Thomas  Parker  knigbt  J 

John  CortyerS  efquin^  -^ 

Sir  William  Whidock  inigkt,  I 

--— •  Aglionby  t/quircy      \  ^einU  iounfet, 

Wilham  Jennings  efquire^  I 

^/>  James  Mountegue  knight^  J 

Wr  Edward  Northey  knight^  attomef  general  of  the  diick 
jTLancaften  .  -^  ^ 

Robert  Starkie  ifqiAn^  attorney  general  df  the  county  pak* 
tine  of  Lancaftcr.  ^ 

Mr.jerjeant  Bennett^  judge  of  the  MsUihaUea* 

Mr.  fit  if  ant  Hooli,  1    '  a'       ^-Kf     i.«r, 

Stephen  Harvey,  ./f«/r/,      j  y«A«er  North  Wales* 

Mr.ftrjeant  Neve,  1    .  -.       v  „*„-*,  . 

Mr.firjtant  Webb,  }  ^«^""  '/  ^^^  Wale$« 

iJ/r.yJiyVtfHf  Banifter,         1    .  ^,       ^  o    .u  tir  i 
Charles  Co«ks  ^/y«w,        \  J'iA""  if  South  Wales, 
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StVpr^To,  Turner  verf  Beale. 

1706. 

S.  C.  Salk.  521.    Hok  j 6^    Pleadings poft  %'cl.  3.  p.  350. 

If  anirfolvent  'T^HE  plaifttifF  brotrght  an  aSion  upon  the  cafe  aga'mft 
adlauthorifcs        J^    the  defendant^  iipon  an  indebitatus  aHumffit  for  lOo/- 

thcfcffions  ort  for  g^ojs  fold  and  delivered  bv  the  plaintiff  to  the  defendant, 

the  pe'ition  of  «v    »  '  '  •  1  -   /•      »       . 

«ny  prifoncrto  june^i^  IJOS^  upon  a ^tt/7;7/ttw  meruit^  and  an  injmul compu^ 

Summon  his        taffent :  to  the  laft  promifcfj,  and  to  the  whole  fum  cf  lOoA 
drli^*'  h"^      ^"  *^^^  promife  mentioned  befides  37/.  part  thereof,  the  de- 
apitaTlicrecj*     fendant  pleaded  non  ojjumpfit  3  upon  which  iflue  was  joined, 
imjfi  (hew  that     Et  quoad  eafdsm  triginta  et  feptem  libt'iifs  de  diHajumma  centum 
'  tliepri<bner         Ubrarum  in  eadem  prima  proniijfione  et  ajfumptione  mentianataiy 
^t^^^xw^     /Vem  Abrfihamus  \vix.  the  defendant]  dicit  quod  ipfe  non  pteft 
^ercfummoned.  dedicere^  quin  ipfe  ante  offavum  diem  Novefnbris  anno  Dmini 
S.C.  Holt  566.,  rniilefimofeptingenteftmotertio  indebitatus  fuitpraeS^oJohanm 
Turner  yt  eifdem  triginta  et  jeptem  Ubris^  p^o  ovibus  et  cgnis 
[v/z.  the  goods  in  the  declaration]  eidem  J/brahamo  perprac- 
fat  urn  JohannemTurner  ante  tempus  illud  venditis  et  deliheratisi 
ac  ante  eundent  oSfavum  diem  Novembris  in  confideraticnc  inde 
fuper  fe  ajpdmpfit  et  promiftt  j^lvere  dido  fohanni  Turner  eafu^m 
triginta  et  feptem  libras\  etfic  nonpotejt  dedieere^^  quinpraedic- 
tus  Johannes  Turner  damnafua  occafione  non  filutionis  earundrm 
triginta  et  feptem  Ubrarum  verfus  ipfum  Abrahamam  recuperare 
^rthhisdif-^      afc^^tf / :  idem  tamen  Abr aha mus  petit  quod  perfona  fuCy  nee  mn 
charge  only  will  ejus  apparatus^  An  cr  lice  Vfczi'mg  apparel,  toralioy  Angliceh^- 
fee  bad  on  a  ge-    ding^  a£  injlrumenta  necejfaria  pro  ejus  occupatione^  quae  ncn 
T^C  H2k"$66     '^'^^^''^^  ^^^^  l'^^^^  '^  valore^fintfemper  exonerata  et  libera  de 
'    et  ah  omni  executione  per  praefatum  Johannem  in  hac  parte  ba- 
btnda^  juxfaformefm  (a)Jfatuti  in  parliamento  dominde  reginaf 
nunc  apudlVeJlmonaJierium  in  comitatu  Aiiddlefex^  nonddie  Nb- 
vembris  anno  regnifui  fecundo  f>er  prorogationem  tento  editi<^  in- 
KotwithAand.    fitulati^  An  tJSl  for  the  difcharge  out  of  prifon  of  fijch  infol- 
ITftatld^to^ha^  ^^^^  debtors  as  l!hail  fcrve,  or  procure  a  perfon  tofcrvcfin  her 
been  according    majcfty's  fleeter  army;  quiadicity  quod  ipfe  idem  Abrahamus 
<o  the  form  of     prasdflfo  oSiavo  die  Novembris  anno  Dimini  1703  in  codem 
tilt  Aatute.        Jiatuto  mentionatOy  nee  non  antea  et  pojleetyfuit  ptifon&riui  ailM- 
aliter  inprifona  et  gaola  dominae  reginae  de  marefcalcia  ejup/m 
dominae  reginae  coram  ipfa  reginoyfub  cujiodia  Francijci  Ssuth- 
urd  armigeri  cujlodis  prifotiae  iUinSyde  et  fuper  aHiom  dd feTicm 
Edmundi  JVarnfordpro  debito  (di£fa  prifona  tunc  et  adhuc  of  id 
^  Bouthwark  in  comitatu  Surrey  exijiente)  quodque  ad  generaiem, 

quarterialemfeffionem  pacts  di£fae  dominae  reginae  tentam  afui 
Guilford,  in  et  pro  eodem  comitatu  Surrey,  die  Jovis  13  //li- 
Julii  anno  regni  di^lae  dominat  reginae  nunc  tertio,  coram  Jo* 
hanne  Fulhamttjohanne  Ladearmigerisyit  aliisfociisj'uif  ;ul\ 
iiciariis  ipfus  dominae  reginae  adpacem  in  diSio  comitatu  Svrnj 

(#>i3&  Ann.  c.  16. 
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nnfervandam  affignatis^  ipfe  diSlus  Abrahamus  prifonarius  in      Tuxnir    . 
forma praediSfa  tunc  ettam  exijhnsy  per  eofdim  jujlic'tarks pads  '^ 

if!  aperta  curia  iila^  virtute  ac  juxta  formamjiatuti  praediSfi  di 
€t  ah  imprifonamento  fuo  praedi£fo  debit  o  modo  re  lax  at  us  et  ex- 
9neratusfuit ;  obfque  hoc^  quod  idem  Abrahamus  fuper  feu  poji 
fraedi^um  oSIavuindiem  Novembris  anno  Domini  l^O"^^ fupra^ 
dicio  affumpfit  fuper  fe  quoad  eafdenf'^'jL  modo  et  forma ^  prout 
pra^di^us  Johannes  fuperius  inde  fupponit^  et  hoc  paratus  eji 
verifcarc ;  unde  petit  judicium^  ft  praedi^us  Johannes  Turner 
uliquam  executfonem  in  hac  parte  ad  onerandum  perfonam  ipfius 
Abrabami-t  aut  ejus  apparatum^  tjralia  vel  injlrumenta  neceffa^ 
ria  praedi^a  habere  debeat^  (^c,  Et  profert  hie  in  curia  idef/t 
Abrahamus  duplicationetH  ordinis  exonerationis  illiusy  manibus  et 
figlllis  di^orum  duorum  jujitctartorum  pacts  fuperius  nominator 
rimjignatam  et  Jig  ilia  tarn^  quae  praemijfa  teftatury  cujus  datus 
eft  in  diSa  generali  quarteriah  feffione  pads  apud  Guilfordy 
praedi£Io  1 3  die  Julii  anno  tertio  Jupradido^  ijf,       h,  Agar^ 

V  EtpraediSlus  Johannes  Turner  dtcitj  quod  ipfe  per  aliquOj 
per praeds3um  Abrahamum  fuperius placitando  allegata^  abexe^ 
evtionefua  pro  damnisfuis  in  hac  parte  recuperandis  occafione  non 
filutionis  praedi^ifrum  37/.  verfus  perfonam  praedi^fi  Abrahami  DcmuiteK. 
et  omnia  bona  et  catallafua  habenda  praecludi  non  debet  \  quia 
dicitj  quod  placitum  praedi£fttm  per  praediSlum  Ahrahamumfu^ 
perius  placitatumy  mater  iaqut  in  eodem  content  a  minus fufficten- 
tia  in  lege  £xi/iuntj  ad  ipjum  Johannem  ab  executionefua  inde 
verfus  perfonam  praefati  Abrahami  et  omnia  bona  et  catallafua 
haienda  praecludendumy  ad  quod  ipfe  idem  Johannes  necejfe  non 
babety  nee  per  legem  terrae  tenetur  dliquo  modo  refpondere :  et  hoc 
paratus  eft  vertficare.  Unde  pro  defeBu  fufficientis  refponfi  in 
hac  parte  idem  Johannes  petit  judictum^  et  damna  fua  occajiom 
prenufforum  per  executioner*  verfus  perfonam  praediSti  Abraha^^ 
w,  n  omnia  bona  et  catallafua  ad  libitum  ipfius  Johannis fien- 
dam  et  levandamfthi  adjudicariy  &c.  T.  Pcngelly, 

EtptaediSfus  Abrahamus  dicity  quod  placitum  ^''^'^'^^^  Toinderindt- 
per  ipjum  Abrahamum  modo  et  forma  pradidlisjupenus  placita-  murrer. 
'««<  nutteriaque  In  eodem  contenta  bona  et  fufficientia  in  lege 
exiftunty  ad  praediSlum  Johannem  ab  executtone  fua  inde  verfus 
perfonam  ipfius  Abrahami  et  ejus  apparatum  toralia  ac  tnjlru* 
menta  neeeffaria  pro  ejus  occupatione^  quae  nonexcedunt  10/.  in     ^ 
valore^  habenda  praecludendum ;  quod  quidem  placitum^  materia 
amque  in  eodem  cofitentamy  ipfe  idem  Abrahamus  paratus  eft  ve^ 
rificarey  et  probare  curiaey  cfr,    Et  quia  praeaiSfus  Johannes 
ad  placitum  illud  non  refpondety  nee  illud  hucufque  ali^ioaliter 
dedicity  ipfe  idem  Abrahamus^  ut  priusy  petit  judiciumy  et  quod 
praediiSus  Johannes  Turner  ab  omni  executione  quacunque  in 
hac  parte  babenday  ad  onerandum  perfonam  ipfius  Abrahamiy  aut 
fps  apparatum  toralia  yeli  njirumentafraedi£fapraeclndaturytic 

Mr, 
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TutiTii  Mr.  Ptngellf  for  the  plaintiff  took  exceptions  to  the  pica, 

Bsiar  '  bccaufe  the  feveral  fadls,  required  by  the  ad  of  parliament 
to  be  done,  to  intitle  the  jufticesof  peace  to  a  jurifdiftion, 
were  not  averred  to  have  been  done !  urithout  which  the 
iuftices  had  no  power  to  make  fuch  an  order  of  difchargc, 
^s  is  fet  forth  in  the  plea ;  and  therefore  that  the  defendant 
ought  exprefsly  and  particularly  to  have  (hewni  that  he  pc^ 
titioned,  that  the  creditor  .\vas  fummoned,  that  he  lilled 
himfelf  a  foldier,  lic^  as  die  ftatute  has  appointed, 

^  Mr.  Eyn  for  the  defendant  infifted  upon  it,  that  all  thole 

Dmiilions  were  fupplied  b^  the  general  allegation,  that  the 
fiefendant  was  iAidkzxgeA  fecundu?^  formamjiatuti  \  for  if  any 
of  thofe  fa£ls  were  on?itted,  he  could  not  be  (aid  to  be  dif- 
pharged  according  to  the  form  of  the  ftatute ;  and  for  that 
purpofe  he  cited  Cro.  yac,  609.  yohnfifi*s  cafe,  where  'tis 
faid,  many  of  the  faults  in  the  indi£^ment  were  aided  bv 
the  conclufion,  contra  firmadnjiatuii  in  hujufimdi  cafii  edixi 
et  provifi,  51.  That  if  there  Had  been  any  dcfed  in  the  pro- 
ceedings of  the  jufticesof  pe^ce  in  this  matter,  it  ought  to 
he  fhewn  by  the  other  fide,  and  (hould  never  be  intended, 
as  in  the  cafe  in  Cro.  Car.  280.  In  a  writ  upon  die  fiatute 
pf  Wejhn.  a.  13  Ed.  x.  ft.  I.  c.  46.  for  throwing  down 
fences  in  the  night,  'tis  not  neceflary  to  fet  out  riiat  the 
landlord  had  a  right  to  improve  ^  but  if  he  has  not,  it  ought 
to  come  on  the  other  fide.  3.  He  argued  it  was  good  upon 
a  general  demurrer^  and  cited  feveral  cafes  of  omiffionsin 
pleading,  held  good  after  a  general  demurrer,  i  Lev,  194. 
Cutler  V.  ^outheme^i  \  Lut.  545.  9  Lee  v,  EUtinn  He  relied 
?Jfo  on  I  P'entr.  356.  Day  v.  Coplefton^  which  though  rc- 
popted  fhort  by  the  book,  he  toQk  to  be  much  fuch  a  plea 
as  this.  For  there  it  is  faid  the  defendant  pleaded  the  fta- 
tute for  the  difcharge  of  poor  prifoners,  and  that  he  had 
been  difcharged  by  that  aft.  [But  fee  the  fame  cafe  re- 
ported, Sir  Thomas  yones  165.  where  'tis  faid,  the  defend- 
ant fet  out  in  good  form  all  matters  and  circumftances  by 
the  aft  neceflary.] 

The  court  were  all  clear  of  opinion  that  the  plea  was  itl| 
even  on  a  general  demurrer;  becaufe  it  did  not  appear  to 
them,  the  pecefTary  fafts  not  being  averred  to  intitle  the 
juftices  of  peace  to  a  jurifdiftion,  th^t  they  had  any  jurif- 
diftion  in  this  cafe  ;  and  judgment  was  given  for  the  plain- 
tiff. Adjudged  accordingly,  Hil.  5.  ulnn.  B.  R.  intr, 
JVoodrittgton  et  Deverill,  intr.  Mich.  5  Ann.  B,  R,  rvt.  3^ 
SaU.  521.  pi,  25.  H^lt  567.  and  that  it  was  naught  on  a 
general  demurVer,  as  that  cafe  was,  ai;d  not  aided  by  At 
^atute  fpr  the  amendment  of  the  law. 
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Reeina  verf.  Baines.  5* n*"'  ^  "V^' 

C»  /  ^  B.  R.  1 700. 

Mandamus  and  Return  poft  vol  3.  p.  353.  yz  r/cu^  •^  ^*  ^'  '^^^^V^-li- 

^^        A  certiorari  to 

MR.   Baines  being  removed  by  the  jalHces  of  peace  of  the  remove  proceed- 
the  cownty  cX  ^eftmorlami,  from  the  office  of  clerk  of  ingsasainftfc- 
thc  peace  of  the  faid  county,  obtained  a  mandamus  out  of  the  ^*^  pcrfons 
king's  bench,  to  command  them  to  reftor^  him  to  that  o^^e,  ][J^y  ^^^^^^^^ 
or  to  ihew  caufe  to  che  contrary;    which  writ  follows  iir  ^/i  agalnft  one  of 
<ferUs,  them  only. 

Vide  ante  1 199. 
A  pcrempto^  mandamus  for  the  re^loration  of  an  officer Xhall  ndt  be  franted,  fo  long  J»a  judg«     \ 
menc  for  his  removal  given  by  a  jurildiAion  able  to  remove  him,  remains  in  force* 

Auna  Dei  gratim  AngUae,  Scotiae,  Franciae  it  Hibemioi  n* 

gina,  Jidei  dt/en/or,  ^c*    cvftodihus  pacts  noftrae,  ac  jnjticiariis 

noftris  ad  facem  in  et  pro  comtatu  sih  ceu/er*uatsdam  necuon  ad 

Ji*U€rfas  Jelmasy    4ranfgrejjitinest   it  alia  malifaSia,    in  comiiatu 

aajire  Wejimuiand  perpitrata   auditudum  4t   tirminandum   offig-'  , 

Motis,  it  iorum  cuiiiht  falutgm  :  Cum  Ricardus  Baints  ginerofits 

fer  praehoMorahilem  Tbomam   <dominttm  Wbartcn  nuper  cufiodem 

retulorum  pacis  moftrai  in  comitatu  aoftro  JViftmorland  praediSo  The  Jeffi«is  ko^ 

dehiti  nominatus  it    appunSualtus  fuit    cUricus    pacis    comitatus  ^I'^^  ^^  ^^^^ 

proidi^i;     qui  quidem  Tbamas  dominus   Whariou  pUnam  adtunc  upon  a  charge  Hi 

habuit  p9tifiat€m   it  autboritaUm     i^ut  cuJIqs   rotukrum  ejufdem  writing againft 

£9mitatus)  ad  nominamdum  -it  affun^uamfum  iundem   Ricardum  him  for  any 

Baims  clericnm  pads  Mjiffdim  comitatus^    bahindum    it  timndum  mifdemeanor  in 

^cium  ciirJci  pads  c  ami  tat  us  praediSii^  quamdiu  /c  hifte  ginret ;  Jj^offi^^^^yJie 

idimque  Ricardus  in  oficium  proidiQum  it  txirdtium  inde  dihito  |  w.  &  M.  fefl*. 

modo  it  riii  admijjus/uit,  virtute  cujus  idim  Ricardus  ad  ixirci-  1,  c  %u  f.  6. 

tium  officii  praidiOi^  mcnon  ad  proficua  indi  capitnda  jujit  in-  An  order  of  feC 

iitulatus  fuit  it  ixiflit ;    'ves   tamin  jufticiaxii  praidiai  eundim^'^^^^^^^Z, 
».       J    ''  L  /        iv  "  .      j'ci'      •  '.  'II'        ^  moval of  a clciic 

Ricardum  ab  exfcuttom  officii  proidUtt  minus  nti  amonfiftu,    it  ^f  ^j^^   ^^^^ 

ip/um  ad  ixiquiudun^    officium   praediSum    ncujatis,    ltd   gra'vt  nitift  (hew  that  a 

damnttm  i^us  Ricardi,  ficut  ^x  querila  fua  acapimus  :    hos  igi-  charge  was  cx- 

'iwr  iidim   Ricardo  Baims  aUrim  ^t  feftinam  juftitiam    in    bac  hiblted  againft 

parti  fiirs 'voiiniesy  ut  gj  juftum,   'vobis  mandamus  firmiUr  injun-^^^^^?^^^^^^ 
'         •'•  1-*.    "?^«  .  ?.         1  "^    •  "^  J      warrant  hssre- 

gintiSg    qstod  tmnudtaii  poft  napttonem   bujus    briViSy     iundim  ,noval.  S.  C. 

Ricardum    Baims    ad  ixicutiomm    pratdidt    offidi  clirici  pads  6  Mod.  ig%, 

somitatus  proidi^   nftituatis,    it   ipjum  ad  ixiquindum  offidum  Salk.  680.  Hdt 

Ulsid,    it   capiindum  projicka  indg  pirmittatisy   njil  caufam  nobis  IJ^' , 

Jigmficitis  in  conirarium,     m   in    laftris  dtfictibus   querela  pir-  fufljciSt^to 

tftniat  ad  nos  itiratim ;  et  qualiter  boc  praeceptum  noftrumfmrit  warrant  thcre- 

txicntnm  conftarefadatis  nobis  -apud  Wtjfmonafteri urn  dii  Sabbati^moy^  of  ^ 

proximi  pojt  octcias  /audi  Hilar iiy  hoc  brewi  mqftrum  nobis  iunc  clerk  of  the 
•  '  '  peace,  which 

•dees  not  accufe 
liim  of  feme  milicieme«nor  in  ttie  execution  of  his  office.  S.  C.  6  Mod.  192.  Holt  514.  An  order  i 
of  fcfllons  reciting  that  by  a  complaint  in  writing  the  clerk  of  the  peace  was  c(arge(f  with  divers  / 
miidemeanors  m  the  execution  of  his  office,  to  wit,  that  he  exaded  from  a  prifoner  eight  /hillings  A 
and  fix  pence  for  a  (ubpccna  to  Aimmon  four  witnclTes  to  give  evidence  fgr  him  at  the  feffions,  I 
which  cortained  only  twelve  lines,  and  that  he  at  the  general  quarter  feffions  held  for  the  coun'y  U 
cxaAed  from  a  poor  lahoarcr,  and  forced  him  to  pay  nine  fhilhrgs  more  than  hlf-  jufl  fees,  and  \ 
alfo  that  he  had  committed  divers  other  exactions  and  extortions  particularly  mentioned  in  the  1 
laid  charge^  does  not  accufe  him  of  any  mifdcmeanors  in  the  execution  of  bis  office,  becauPr  that  f 
part  of  the  order  which  precedes  the  vlddicet  is  not  to  be  ccnfidered  as  a  part  of  the  chaise  J 
S.  C.  Salk.  6*0.    HoJt5r4.  ►  , 
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Rio  IK  A       remitieniesy  T,  f.  Holt  milite  apud  Wefimonafteriim  24.  die  hi- 

^         ,  'vemhris  anno  re^ni  noftri  trimon 
Baxw  XI*  •         '  „  *         '  p^r  regklam  curiae. 


^be  recum. 


To  whi^  writ  the  jnfticcs  of  pcac?    m^c   tliis   foUowbg 
return. 

Nos  Chrifiophorus  Mufgranje  miles  et  haronettus,  Chrifiofborus 

Philip/on  mile's^  l5^c.     cujlode's  pacts   ac  jtifiicidrVt   in  brevi  huic 

fchedulae  annexo  infra/cripti,  ferenijjimae  dominae  reginac    nastc 

in  ■  curia  ipjius  reginae  coram  ipfa  regina  apud  Wefimmafieriun^ 

bumillime   tertificamusf    quod    Ricardus  Baiites   in  eodem  brevi 

nominatus,  exiftens  clericus  pacts  pro  comitatu  Weftmorlund  prae- 

dido,  praetextu   inde   ad  generahm  quarteriaUm  fej/ionem  pacts 

diSlae  dominae  reginfte  tent  am  apud  Appleby  in  et  pro  comitatu  JVcJi- 

morland  praedicto  decimo  tertio  die  Aprilis  anno  regni  diStae  do* 

minae  reginae  primo  coram  tunc  jufiiciariis  diSae  dominae  regi^ 

nae  ad  pacem  in   et  pro  comitatu   illo  con/er^z/andam,  necnon  &i 

diver/as  felonias,    tranfgrejpones %    et   alia  malefaSa  in  cemitafu 

Weftmorland  praedicto  perpetrata    audiendum    et     terminandum 

afflgnatis,   durante  tota  feffione  ilia,    necnon  ad  generaUm  quar- 

terialem  Jejjionem    pacii     dictae   dominae    reginae    tent  am   afud 

Kirkby   Kendall  in  et  pro  comitatu  Weftmorland  profdicio  decmt 

quarto  die  Julii  anno  primo  fupradictOy  coram  Cbriftopboro  Mvf- 

grave  milite  et  baronetto,     Ricardo   Sandford  iaronetto,    Cbrif- 

tophoro  Phillip/on  milite,    Jacobo  Grahme,    ffillielmo  FUmmin^, 

Henrico  Grahme,    Edivardo  JVill/on,  fen.     Ricardo  Bfatbwaitel 

Jacobo  Bird,  et  Tboma    Da^wes,  armigeris,    etjohanne  Archer 

in   medicinis   doctore,  tunc  jufiiciariis   dictae  dominae  reginae  ad 

pacem*  in  et  pro  eodem  comitatu  confer<vandam,  necnon  ad  diverj'as 

'.    felonias\  tranfgreJJione5\  et  alia  mcdefacta  in  eodem  comitainfer' 

A  eompbint       petrata  audiendum  et  terminandum  affignatis,  praedictum  ofcium 

againft  Baines,     clerici  pads  pro  comitatu  illo  exercurt  et  executus  futt\    qmodqut 

mhe  quarter      poftea  et  ante  ad'ventum  brenjis  praedicti,  fcili^et  ad  praedictum  ge- 

I  ijvn'  neralem  quarterialem /effionem  pads  fuperius  ultimo  meniionatam, 

quaedam  querela  et  accufatio  in  fcriptis  jufiiciariis  pacts  in  feJUiam 

ilia  exkibita  fuit,  querens  et  accujans  dictum  Ricardum  Baines  de 

dinjcrfis  malegefturis  in  executione  praedicti  officii  clerici  pacii  fro 

eodem   comitatu  perpetratos,  eo  quod  ad  praediSam  tunc  alfimam 

quarterialem  fcjftonem  pacts    ipfe    idem    Ricardus  Baines  ctegjt 

quendam    Johannern.    Scott  de  Woodfede  labourer  ad  fohendum 

no<vem  folidos  legalis  monetae  Angliat^    tdtra  feoda  fua  debita ; 

acetiam  quod  praedi£iui  Ricardus   Baines  decin^o  die  Aprilis  anut 

regni    di^ae    dominae  reginae  nunc  prim»  fupradiSio  exegit  de 

quod  am  pYifonario  Langhorne,    et  coegit  eum/olvere  et  exptndc^t 

fummam  oSt-o  folidorum  fe^  denariorum  ^confimHis  monetae  AKglidtt 

'  pro  quodam  procejjis  njocato  fubpoend  ad  fummonendum  quatvw  ttpi 

ad  cvidentias    dandum  ex  parte  ipjias  prijhnarii  in  feffione,  q^ 

qtiidem  procejfus,    ^ocatus  fubpoena,    continebdt    dtiodecim  lineas 

et  non    amplius ;      quodque    ad  eandem    gencralem    quarteriolim 

Jejjionem    pads    ttntam    eodem     dedmo    quarto    die     JnlH  ormt 

primo  JupradiUo,  fuptr   plenam  examinationem   et   debitam  frth 

iauwm 
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lutmemventatis  materiarum  eidem  Rjcardo  Baines  utpraefer*  Ri  «ik4 
Ur  impofitarmn  aperte  in  eadem  fejft^ne  fa  Si  am  et  haiitam  in  3^,^^^^ 
frmGntia  pratdicii  Ricardi  Baines  (qui  exijlem  per  ordinem 
ejujdempjfionis  dekiteyummonitus  ad  refpondendttm  maUriis  illis 
ut  fraefertur  eiimpofitisy  ad  eandem  fefftonem  in  propria  perjona 
fu(Lio;np€ruitj  etfefi  per  conjilium  eruditum  in  lege  d^endit) 
traeditlus  RicQrdus  Baines  indt!  convidus  fuit :  fdecgue  confide r  Juf^gn^tby 

^  -  ..  .  ..  *     •  -i-     r/r      '    'ir  .  the  jufticcs  to 

nitumfuit  per  curiam  generabs  quartertahs  jejjioms  lilius^  quod  ^^^  Baipcf , 

fraediSius  Ricardus  Baines  ab  officio  clerics  pads  praediSfi  comi'^ 

tatus  JVeJimorland  amoveretur  et  exoneretur^  et  idem  Riicarduf 

Haines  fuperinde  ante  adventum  brevis  praediEli  in  aperta  et 

plena  cu  ria  fejponis  illius  per  l  uriam  illam  ab  ojficio  illo  atnotus  et 

(xQneratus  fuit :  €t  praefati  modo  cujtodes  pacts  ac  jujiiciarii  in 

brtvi  prfiediSIo  infrafcripti  u  Iter  jus  certifaaniy  quod  fraefatu$ 

Ricaraus  Baines  non  fuit  nominatus  fiue  appunfiuatus  ejfe,  cleri  - 

cus  pads  pro  confitatu  IVeJimorland  praediSio .  ad  ifficiutn  Hhd 

txequendum^  ad  aliquod  tempus  poft  praediSfam  amotionem  et  ex^ 

enerationem  ejufdern  Ricardi  Baines  ad  officio  fu^  praediSto ;  et 

quodpraehonorahilis  Thomas  comes  Thanety  cu/fos  rotulorumpa^ 

(isdaminae  ngina  nunf  in  et  pro  cemitatu  tVeftmrland  praer 

di^  exiflens  debito  modo  affignatus  et  conftitutusy  cut  dejurea 

fertinet  nomin^re  ft  appunHare  clericum  pacts  pre  comitatti 

IVeJlmnriandpraedinoypoJl  amotionem  etexonerationem  praediSli 

Ricardi  Baines  ab  officio  cUrici  pofis  prQ  comitatu  Wejlmorland 

praediSloy  et  anti  adventunp  hujusbrevisy  nominavilet  appunc^ 

tuavii  quendam  Themam  Carleton  generojumfon  clericum  pacif 

emit  at  us  praediSti,  eodefft  Thoma  Carleton  adtune  exiflente  per- 

fma  habiliet fufficienft  refidente  in  di£l^  comitatu  JVefimorland^ 

ad  exequendum  officiumpraediSiumi  quamdiufe  bene  geffirit :  et 

ea  de  caufa  nos  praefati  cuflodes  pact's  acjujliciarii  ut  praefertur 

infrafcripti  praefatum  Ricardum  Baines  ad  locum  et  officium  cle- 

rici pacts  pro  comitatu  fVeJlmorlandpraediSfo  reftituere  mn  poffu-*, 

musjproutper  breve  praedi£ium^  nfbis  praedpitan 

_  * 

There  was  likewife  a  certiorari  dire£ted  to  the  faid  juf- 
tices  of  peace,  (o  command  them  to  certify  all  orders  againft 
fVilliatn  Atkinfon  and  Richard  Baines j  made  by  the  faid  juf- 
ticcs,  or  any  of  them,  which  writ  of  certiorari  bore  te/ie^, 
June  25  I "  of  the  queen,  and  was  returnable  a  die  fan^ii 
Michaelis  in  unum'menfemy  upon  which  the  prder  againil 
jBaines  only ^  reported  hereafter  at  large,  w^s  returned. 

Exception  was  took  tq  the  return  of  the  mandamus^  that 
the  ofFenqe  was  uncertainly  alleged,  isfc.  and  therefore  a 
peremptory  mandamus  was  prayed  ;  but  the  cour^  faid,  th? 
order  was  a  judgment,  till  fct  aTide,  and  therefore  advifed 
the  counfel  for  Mr.  Baines  to  take  exception  to  the  order 
returned  on  the  certiorari^  but  refufed  to  grant  a  peremptory 
mandamuf.  Whereupon  the  -counfel  for  Mr.  Baines  took 
the  fame  exceptions  to  the  order,  as  he  hereafter  mention^ 
cd  at  large.    And  when  the  court  were  ready  to  give  theit 

dpinionj^ 
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RxoivA  opinion,  Mr.  attorney  general  Northey  took  exception  t« 
Bain  It.  ^^  certiorari^  that  the  order  was  not  thereby  removed,  bc- 
caufe  the  certhrmri'WBS  to  remove  all  orders  againft  Atkinfon 
and  Bainesy  and  the  order  returned  was  againft  Baines  only, 
whereupon  the  certiorari  vfas  quaihed,  Aftcb.  4  Jnn^  after 
having  heard  counfel  on  both  fides.  ^See  the  report  of  it 
before,  1199.]  And  on  a  ne\y  tf^rfiV^r/ iflued,  the  order  fol- 
lowing was  returned  up,  made  at  the  general  quarter-feffions 
of  the  peace  for  Wejimorland  held  the  14th  of  July  the  firft 
of  this  queen. 

The  order  of  the      Whereas  by  a  complaint  and  charge  in  writing  at  this 
jufticet.  fefRons,  held  the  faid  14th  day  of  July^  preferred  and  ex- 

hibited to  this  court,  againft  Richard  Baines  of  ^pjeby  in 
this  county  of  ^{/^/mr^xrz/ gentleman,  clerk  of  the  peace  for 
the  faid  county,  who  the  lOth  day  of  jtfrit  laft  paft,  and 
during  the  whole  laft  general  quarter-feffions  of  the  peace 
held  for  this  county,  did  {a)  claim  and  exercHe  the  faid 
'  office  of  clerk  of  the  peace  for  this  county,  the  faid  Richard 

Baines  was  charged  with  divers  mifdemeanors  by  him  com- 
mitted in  the  execution  of  the  faid  office  of  clerk  of  the 
The  mifdemea-  peace  for  this  county,  v/z.  diat  he  the  faid  Richard  Baines^ 
non,  the  (aid  1 0th  day  ox  April  h&y  did  exad  from  one  prifoner 

Langhorne^  and  compel  him  to  pay  and  expend  the  fum  of 
eight  (hillings  and  fix  pence,  for  2ifubpoina  to  fummon  four 
witneftes  to  give  evidence  for  him  in  the  feffions,  which 
fubfoena  contamed  but  twelve  lines ;  and  that  the  faid  ^z- 
chard  Baines  alfo  did  at  the  (aid  general  quarter-feffions  held 
for  this  county  exa^  of  one  John  Scott  of  Woodfide^  a  poor 
labourer,  and  force  him  to  pay,  the  fum  of  nine  (hillings 
more  than  his  juft  fees :  and  alio  that  the  faid  Richard  Bai/us 
had  committed  divers  other  exactions  and  extortions  parti- 
cularly mentioned  in  the  faid  charge  in  writing,  and  now  at 
this  general  quarter-feffions,  held  by  adjournment  on  the  faid 
28th  izyoi  AuguJIj  upon  due  examination  in  open  court  of 
tnefaid  matters  alleged  againft  the  faid  Richard  Bainesy  who 
by  order  of  this  court  hath  been  duly  fummoned  to  anfwer 
the  fame,  and  did  attend  in  pcrfon,  and  had  particular  no- 
tice of  each  charge  againft  him,  and  made  defence  by  his 
'counfel  thereunto,  and  upon  full  proof  of  the  premiffes 
made  in  open  court,  it  doth  appear  to  this  court,  diat  the 
faid  Richard  Baines  hath  mifdemeaned  himfelf  in  his  (aid  of- 
fice of  clerk  of  the  peace  of  this  county,  and  in  execution 
thereof,  by  exafting  and  extorting  by  colour  of  his  faiJ 
office  from  the  (aid  prifoner  Langhorne  the  faid  lOth  day  of 
April  laft  paft,  the  fum  of  eight  (hillings  and  fix  pence,  for 
the  hid  fubpoenay  to  fummon  the  faid  four  witne(res,  which 

fs)  According  to  6  Mod.  1 91.  ont  of  the  principal  objeAions  to  the  order  was  that  it  did  not 
imply  that  Mr.  Barnes  was  dsrk  of  the  peace  when  he  fuppofed  offences  were  cominitted ',  the 
Hattmnt  bcins  merely  that  he  thimed  and  txerdjed  the  o^ce  at  that  time. 
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is  three fhillines  and  fix  pence  more  than  the  accuflomed  fee  1^x«xna 
of  right  due  for  the  fame,  and  by  exaSing  and  extorting  hy 
colour  of  his  faid  office  at  the  faid  lail  general  quarter  fef- 
fions  from  the  faid  J^hn  Scott  nine  fhillings  more  than  his 
juft  fees  ;  and  thereupon  this  court  doth  openly  in  court  dif- 
cbarge  and  remove  the  faid  Richard  Baines  from  the  office  of 
clerk  of  the  peace  of  this  county  of  fVeftmoreland^  and  he  is 
hereby  by  this  coHrt  difcharged  from  the  fame  accordingly, 

Per  curiam  Thomas  CarletQti  elerU.  pacts. 

Divers  exceptions  were  taken  by  Mr.  Baines*^  QoxinkX  to 
ri3is  order,  which  were  argued  feveral  times,  and  it  was  in* 
fmed  upon  by  them  that  this  order  ought  to  be  quafhed. 
They  faid,  that  though  before  the  afl  of  1  IV.  y  M.  ftff.  i. 
r.  21.  the  clerk  of  the  peace  was  removable  by  the  cuf- 
tos  rotulorumy  yet  now  by  virtue  of  that  flatute  he  has  a  free* 
hold  in  his  office,  it  being  enafted  by  that  flatute,  that  the 
•  ^os  rotuhrum  fhall  appoint  the  clerk  of  the  peace  for  fo 
long  time  as  he  fhall  well  demean  ^imfelf  in  his  faid  office } 
and  that  freehoMs  are  fo  much  favoured  by  the  law,  that  all 
gfis  which  wouJd  avoid  an  eftate  of  freehold  muil  be  takeo 
ftri<aiy,  and  executed  precifely,  and  therefore  a, man  can- 
not avoid  an  eflate  of  freehold  for  a  condition  broken, 
without  an  aSual  entry.  'Tis  true  the  freehold  the  clerk 
of  the  peace  has  in  his  office  is  by  the  fame  aft  fubjeftcd  to 
the  jurifdiclion  of  the  juftices  of  the  peace,  fo  that  for  a 
mifdemeanor  committed  by  him  in  his  office  they  may  re- 
move him  in  a  fummary  way ;  for  it  is  enaSed  in  the  fame 
ftatute,  fiSf.  6.  that  it  any  clerk  of  the  peace  feall  mifde- 
mean  himielf  in  the  execution  of  bis  office,  and  thereupon 
^  complaint  and  charge  in  writing  of  fuch  mifdemeanor 
(hall  be  exhibited  againfl  him  to  the  juflices  of  the  peace  in 
their  general  quarter-feffions,  it  fhall  be  lawful  for  the  faid 
juflices,  or  the  major  part  of  thera^  from  time  to  time  upon 
examination  and  due  proof  thereof  openly  in  their  faid  gc* 
ncral  quarter-feffions  to  fufpend  or  difcharge  him  from  the 
faid  office  j  and  that  then  the  cujlos  rotulorum  fhall  appoint  a 
new  clerk  of  the  peace.  But  then  the  juflices  of  peace  \n, 
cafe  of  fuch  removal  mufl  purfue  the  method  whiqh  that  ail: 
has  prefcribcd,  and  if  they  do  not,  all  their  prooeedings  will 
be  void.  And  proceedings  in  cafes  of  this  nature,  which 
jwe  to  deprive  a  man  of^his  freehold  in  a  fummary  way^ 
without  letting  him  be  tried  by  his  peers,  are  always  con- 
ftrued  flriflly,  and  never  fupplied  by  intendment  of  matter 
which  don't  appear  on  the  face  of  them, 

Tbi$ 
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RcoiNA  This  ftatute  therefore  gives  the  juftices  of  the  peace  a 

"  power  to  remove  the  clerk  of  the  peace. 

I.  For  mifdemeanors  in  the  execution  of  his  office. 

a.  This  removal  muft  b^upon  a  charge  in  writing  before 
them  of  fuch  mifdemeanors.  And  this  is .  but  agreeable  to 
common  jufticc,  that  the  party  may  know  his  charge,  that 
he  might  have  a  fair  opportunity  to  make  his  defence:  but 
in  this  cafe  it  don't  appear,  that  there^was  any  charge  in 
writing  againft  Mr.  Baines  for  any  mifdemeanors  commit- 
»       fed  by  him  in  his  office. 

For  the  firft  part  of  the  order  is  only  a  recital  of  a  charge, 
according  to  the  inference  or  apprehenfion  of  the  juftices, 
that  Mr.  Baines  mifdemeaned  himfelf,  and  cannot  be  took 
to  be  the  charge  itfelf,  but  only  is  a  narrative,  that  there  was 
a  charge,  which  as  they  took  it,  imported  mifdemeanors^ 
If  it  had  gone  no  further,  that  had  been  plainly  ill,  not  only 
becaufe  it  does  not  appear  there  was  any  charge  of  mifde*  ^ 
meanors,  but  likewife  becaufe  it  is  uncertain  and  gene- 
ral, viz,  divers  mifdemeanors,  i^c,  for  the  mifdemeanors 
ought  to  be  fpecified,  that  the  court  here  may  judge,  whe« 
tber  they  wer^  mifdemeanors  in  his  office  or  not. 

Then  as  to  the  id£ks  after  the  viz.  they  are  not  fufficiently^ 
fet  forth. 

For  ^s  to  the  faft  ih  relation  to  Langhorne^  that  don't  ap- 
pear  to  relate  to  Mr.  Baines^s  office  of  clerk  of  the  peace,  as 
it  is  fet  out  in  the  order.  For  i.  it  is  not  faid  to  be  done 
fohre  officii.  .  In  Hutt.  70.  Luidley*^  cafe,  in  an  informatioi| 
*  againft  the  under-flieriff  of  York^  for  taking  |/.  loj.  for 
making  a  warrant  on  a  capias  ad  fatisfaciendum^  it  was  held 
not  enough  to  fay,  he  coton  officii  did  it,  but  it  ought  to  be 
(hewn,  to  whom  the  capias  ad  Jatisfaciendum  was^diredied, 

2.  It  don't  appeared  the  8;.  and  6^  was  too  much,  of 
more  than  was  his  due,  ""-^ 

3.  It  don't  appear,  thcfuhpoena  was  to  fummon  witncfles 
to  the  feffions  of  the  peace  of  Wffimorland^  or  that  Mr. 
Baines  made  the Jaif poena  as  clerk  of  the  peace  of  H^ejtmorland 

4.  'Tis  faid  Mr.  Baines  compelled  Langhorne  to  pay  an4 
expend  8x.  taA  bd.  but  'tis  not  £ud  to  whom  Mr.  tang- 
horn^ 
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h^rnt  paid  the  8x.  bd.  nor  that  Mr.  Baimi  received  it4  ^txkwk 
but  it  fliould  be  fo  exprcfsly  averred,  and  thjit  Boines  ix-  Baxwii* 
torfiue  received  it. 

Then  as  to  the  fa£t  in  relation  to  Scott^  it  is  laid  as  ill  r 

1.  It  is  not  faid,  Boims  c9lore  offciiy  or  ixUrfiOi  exacted 
of  Scottj  i^c. 

2.  It  is  not  faid  for  what  he  forced  Scott  to  pay  the  9/- 

3.  It  is  not  faid  to  whom  Scott  paid  them< 

4.  It  don't  appear  tut  that  Qj.  were  due  from  5^^// more? 
than  his  fees,  and  therefore  it  mould  have  been  faid,  Baims 
forced  Scott  to  pay  gx.  profeodis^  et  ultra  feoda. 

And  therefore  for  thefe  reafons  the  counfet  for  Mr.  Baines 
infifted  on  ir,  that  this  order  was  ill,  and  ought  to  be 
quafhed^ 

E  contra  it  wa$  argued  for  the  queen,  that  the  order  was 
good,  and  ought  to  be  confirmed,  and  it  was^  infifted  on  by 
the  queen's  counfel,  that  this  ftiatute  of  i  ^/ W  M.fejf.  i.  , 

r.  21.  does  not  make  this  office  o^  clerk  of  the  peace  a  free- 
hold by  exprefs  words,  but  only  by  confequence  of  law ;  and 
though  it  is  a  freehold,  yet  that  ftatute,  which  has  made  it 
fo,  has  fubjeifted  it  to  the  juftices,  and  therefore  this  officer 
muft  take  his  office  with  the  charge* 

i.  Objefl.     Th<^  argued,  that  there  ftf)  is  not  the  fame  (•;  Vide  Dottrf.. 
Certainty  requifite  in  an  order  made  by  juftices  of  the  peace,  V  g  ^55;  ^6« 
Jis  in  an  indiSmcnt.     In  i  Vcntr,  37.  The  King  v.  Nelfon^  ^7,.'  472. 
a  motion  was  made  to  quafh  an  order  for  keeping  a  Ualtard  3T.  R.  49*- 
child,  becaufe  it  was  faid  to  be  made  ad  feffionem  in  comitatu 
praediSIo,  and  did  not  fay,  tentam  pro  comitatu  praediSio,  Sed 
non  allocatur ;  for  fays  the  book,  fuoh  ftridlnefs  is  not  re- 
quired in  an  orden 

2.  Objc£L  Tliat  this  order  was  fubftantially  good,  though 
perhaps  it  might  have  been  exprcffed  more  fully ;  for  it 
does  appear  upon  tlie  whole  order,  that  thtf  ftatute  has  been 
purfued  in  removing  Mr.  Baines :  it  appears,  there  was  a 
diarge  againft  him  in  writing,  that  he  had  notice,  and  Was 
heard  by  his  counfel,  what  he  had  to  fay  \  that  the  fads 
charge  on  him  were  mifdemeanors  in  his  office,  for  the  viz* 
incorporates  the  fubfequent  particular  faAs  widi  the  general 
words  before,  and  makes  it  altogether  a  good  charge  for 
mifdemeanors  in  his  office,  being  explanatory  of  the  gene- 
ral words  precedent ;  and  upon  this  head  feveral  cafes  were 
cited,  to  prove  that  it  Was  the  proper  office  of  a  viz.  to  ex- 
plain i 
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RsoiirA      plain ;  nay,  that  an  {a}  averment  under  a  viz*  is  fufficient 

BAXHCt       ofitklf;  and  for  that  i  Saund.  169.  Skinner  v.  jfndrnuswM 

cited)    where  in  debt   on  an  obligation,    dated    FeL   8. 

W^'*?^*"**  19  Car,  2.  the  condition  was  to  perform  an  award  to  be 

1729".  D.  ac'c    niade  on  6r  before  the  16th  of  March  next  following  \  the 

Str.  zss*  defendant  pleaded  no  award   made;    the  plaintiff  replied, 

that  the  arbitrators  after  making  the  bond*  and  before  the 

exhibiting  the  bill  of  the  plaintiff,  vix,  the  faid   16th  of 

Marchy  made  that  award,  and  then  affigns  a  breach,  &r« 

the  defendant   demurred ,    and   'twas  sidjudged,    that  this 

averment,  that  the  award  was  made  on  die  i6th  of  Aiarcb 

under  the  viz.  was  fufficient.     Beftdes  they  urged  fiirther, 

that  if  the  viz.  was  not  Jn  this  cafe  took  to  be  explanatory^ 

the  order  would  be  nonfenfe,  becaufe  it  b^an  after  the  viz* 

with  the  word)  That,  tic. 

3.  Objeft.  They  further  faid,  that  an  indictment  good  ta 
Y^a^T^  a  common  intent  is  well,  Co.  Lit.  303.  much  more  in  the 
fc«-97*  Ao^      cafe  of  an  order;    and  thev  cited  i  SicL  91.     The  King 

V.  Covery  as  a  flrong  cafe  for  them.  In  an  indidment 
againft  the  bailiff  of  a  hundred  fbr  extortion,  fcilicity  that 
colore  officii  he  took  50/.  held  good  after  a  verdid,  though 
ill  on  a  demurrer.  And  Sir  Thomas  Powys  cited  2  BrownL 
151.  Dr.  Mannin^%  cafe,  if  particular  fa£b  are  charged  in 
a  bill  in  .the  flar  chamber,  and  afterwards  there  are  general 
words,  as  for  extortion,  oppreflion,  and  other  oflences  $  if 
the  particular  fads  included  within  the  general  words,  and 
they  fhall  aggravate,  and  the  court  will  give  a  higher  fen« 
tence  for  them. 

4.  Objefl.  'Twas  further  infifted,  that  let  the  reft  of 
the  order  be  as  it  will,  yet  the  judgment  was  full,  and  fuf-^ 
ficient ;  for  therein  the  juflices  have  exprefsly  adjudged 
Baines  guilty  of  mifdemeanors  in  his  office ;  that  this  clerk 
ofthe^eace  was  the  juflices  own  officer,  and  therefore  they 
had  a  greater  power  over  him,  and  the  tuflices  being  a 
court  of  record,  great  regard  was  to  be  had  to  their  pro* 
ceedings,  and  'twas  not  to  be  fuppofed  they  would  ad  ir^ 
regularly. 

To  thefe  objeSions  it  was  anfwered  by  the  counfel  of 
Mr.  Bainesy  particularly. 

(^)Vi<lethepre-     ^^^  ^  ^^  ^^^  ^^  ^^X  ^^^y  ^^^  (^)  ^  m^ch  Certainty 

ceding;  page,  and  was  required  in  orders  as  in  indi£hnentSf  as  to  matters  of 

the  books  cit-  fubftance,  and  fo  was  the  conftant  experience }    but  the 

^  ^     ^^"**  fome  form  was  not  abfolutely  neceflary,  and  therefore  in 

convidiohs  for  deer-ftealing  it  was  not  neceflary  to  have 

vi  et  armisy  contra  pacenty  &c,  and  fo  was  it  adjudged  71 

12  fVi/L  3.  £.  R.  the  King  v.  Chandler  and  Speei  [ante 

545,  581.]  and  therefore  the  words  reported  in  i  Fient.  37* 
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that  foch  ftriftnefs  is  not  neccflary  in  an  order,  muft  be     ltioi»A 
undcrftood  according  to  the  fubjeft  mattfer  of  the  queftion,'     baiwi*. 
whidi  was  about  the  caption  ;   but  that  book  nor  no  other 
fays,  there  need  not  be  the  fame  ftri£tnefs  as  to  matters  of 
fubftance.      Befides  Mr.  Fintris  at  that  time  was  a  very  ^   ' 

young  reporter,  and  might  miftake,  as  plainly  be  did  in 
what  he  makes  the  court  fay,  lb*  59.  in  relation  to  keeping 
the  baftard  child. 

As  to  the  fecond  objeftion,  they  faid,  that  the  charge 
mentioned  in  the  order  is  not  a  ^ood  charge,  becaufe  it 
don't  appear  the  mifdemeanors  therein  mentioned  were 
mifdemeanors  in  his  office  ;  that  the  viz.  in  this  cafe  can't 
incorporate  the  fubfequent  &£ts  with  the  charge,  nor  be 
explanatory,  becaufe  here  the  matter  alleged  before  the  viz^ 
is  nothing  but  a  ftory  told  by  thejuftices  of  what  their 
judgment  and  apprehenfion  was,  that  this  was  a  charge  in 
writing  of  mifdemeanors  6f  Mr.  Baines  in  his  office,  then 
comes  the  viz.  which  is  to  fhew  the  court,  how  the  charge 
was  of  mifilemeanors  in  his  office,  and  is  no  more  than  if 
it  had  beeif,  viz.  the  charge  was  that  Mr.  Baines  did  fo  and 
fo,  which  when  fhewn  don't  appear  to  be  in  execution  of 
his  office,  and  this  that  comes  under  the  viz,  is  to  be  took 
to  be  the  very  charge,  and  what  went  before  only  the  in- 
ference and  colledion  of  the  juftices,  and  therefore  the  cafe 
out  of  I  Saund,  169.  don't  warrant  this  order;  for  if  the 
viz,  muft  betook  as  a  fufficient  averment  of  itfelf,  as  'tis 
adjudged  in  diat  cafe,  yet  here  what  comes  under  the  viz^ 
is  not  laid  to  be  in  execution  of  his  office,  and  therefore 
not  a  good  charge.     Befides  in  that  cafe,    as  reported  in 

1  Sid.  370.  'tis  held  but  form,  and  that  it  had  been  ill  on  a 
fpecial  demurrer.  And  'twas  further  infifted  on,  that  if 
die  viz.  was  not  took  to  be  explanatory,  yet  the  order 
would  not  be  non-fenfe,  though  it  began  with.  That,  ^r. 
becaufe  that  muft  be  took  to  oe  the  very  fubftance  of  the 
charge. 

As  to  the  third  objeftion,  'twas  anfwered,  that  that  rule, 
that  an  indictment  is  good  to  a  common  intent,  muft  be 
underftood  where  fubftance  enough  appears,  but  in  this 
cafe  there  does  not.  As  to  the  cafe  in  i  Sid,  91.  they  faid, 
in  I  Kib.  357.  'tis  reported,  that  the  indiftment  was, 
cohre  officii  et  extorftve^  which  is  ftronger.  But  Powell  juf^- 
tice  held  that  cafe   not  to  be  law,    and  as  to  the  cafe  in 

2  BrmvnL  151.  'twas  faid,  it  was  a  ftar  chamber  cafe,  but 
could  not'hold  at  common  law ;  for  the  conftant  practice 
was  againft  it,  as  well  as  the  reafon  of  the  thing. 

As  to  the  fourth  obje£lion,  'twas  faid,  that  the  judgment 
did  not  make  the  order  good,  if  'twas  otherwife  ill,  becaufe 
'twas  a  conclufion  wltljout  premifles,  and  as  for  Mr.  Baines 
being  the  officer  of  the  juftices,  that  would  make  no  al- 
teratioH}  be  ought  to  have  juftice  done  him)  and  as  to  mat* 

ter 
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RKcni^A      tcr  of  intendment,  the  court  could  not  intend  one  way  oT 
^  ^  other,  but  miift  take  it  as  the  order  was,  and  therefore  the 

counfel  for  Mr.  Baines  concluded   that  die  order  ought  xa 
be  quaihed. 

Afterwards  in  this  cafe  the  judges  gave  their  opinions 
feriatimd  Mr.  juftice  Powys  and  Mr.  jwftice  GouldhdA  the 
order  good,  for  the  fame  r^fons  ufed  by  the  counfel  for  the 
queen  ;  but  chief  juftice  Holt  and  Mr.  juftice  PowtUhtM 
the  order  ill,  for  the  reafons  urged  by  Mr.  Bainefs  counfel, 
and  were  of  opinion  it  ftiould  be  quaftied.  Whereupon  the 
court  being  divided,  the  juftices  agreed^  the  matter  flioulJ 
be  argued  before  all  the  judges  of  Englami  at  Serjeanfs  Inn, 
and  that  judgment  in  the  king's  bench  fhould  be  given  ac- 
cording to  the  majority  of  their  opinions.  Whereupon  in 
Trinity  term  5.  it  was  argued  at  Serjeanfs  Inn  in  Qfanary-* 
lant  by  Mr.  Attorney  Northey  for  the  queenj  and  by 
Mr.  Raymond  for  Mr:  Baines^  An(^  the  juftices  of  the 
king's  bench  retaining  their  former  opinions,  fix  of  the  juf- 
tices of  the  common  pleas,  and  the  barons  of  the  exche- 
quer, vit.  chief  baron  IVardy  juftice  Blenciwcy  juftice 
Tracy,  baron  Swry,  baron  Price,  and  juftice  i^^rw^r,  were 
of  opinion  the  order  was  ill,  for  the  abovefaid  reafons,  and 
ought  to  be  quaftied ;  the  chief  juftice  and  baron  Smith  held 
the  order  good.  And  afterwards  in  the'fame  Trinity  tcrraf 
the  order  wa^  quaftied  hy  the  court  of  king's  bench. 

Smith  verf.  Gould, 

S.  C.  Salk.  666.. pL  2. 

trovei*  doci  not  I  N  an  aftion  of  trover  for  a  negro,  and  fevcral  goods, 

lie  for  a  ncgroc.  A  the  defendant  kt  judgment  go  by  default  and  the  writ 

^t\Qom^\   of  inquiry  of  datnages  was  executed  before  the  lord  chief 

Salk.  666.  pi  7.  juftice  Holt  Vit  Guildhall  in  London,     Upon  whicJi  the  jury 

Hab.  99.  gave  feveral  damages,  as  to  the  goods,  and  the  negr&'y   and 

3^Lcv.  336.       ^  motion  as  to  the  ^egro  was  made  in  arreft'  of  judgment, 

damages  are       ^^^^  trover  could  not  lie  for  it,  becaufe  one  could  not  have 

given  tot  feveral  fuch  a  property  ih  another  a:$   to  maintain    this   aftion. 

'ud"  mcnt^m       ^'*'  ^^^^^^  ^^^  *^  plaintiff  arjctied,  that  a  nggto  was  a 

i*c  Irrtaldi/to  ^battle  by  the  law  of  the  plantations,  atnd  therefore  trover 

fomt  of  them      wotild  lie  for  him ;    that  by  the  Levitical  law  the  mafter  had 

6nly.  Vi^«ante  power  to  kill  hrs  fiave,    and  in  Exodui  xx.  ver.  ai.  it  \% 

books*there*      ^*'^»  ^^  *^  ^^^  ^^  mafter's   moneys    that  if  a  ferd  con- 

Cited.  fines  his   villain,  this  court    caimot    fet  him    at  liberty: 

Fit%.  nilain  5.  and  he  relied  on   the  Cafe  of  Butts  ajid 

Penny,    2  Lev.  201.    J  Keh.   785   as   in  point,    where  it 

was  held,  trover    would  lie  for  negroes*     Sed  non  alkcatur 

For  per  totam  curiam  this  a£iion  does  not  lie  for  a  negrsj 

no  more  than  for  any  other  man  ;    for  the  common  bw 

take^  no    notice    of  negroeS  being  different  from  other 

l&en.    Bj  the  cocmnon  law  no  man  can  have  a  property 

in 
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irt  another^  biit  in  fpecial  cafesj  aS  iil  a  trillain,  but  eVeh  iri       Smith 

him  rtbt  to  kill  him:    fo   irt  captives  took  in  war^  but  the       Ooi^to; 

taker  cannot  kill  them^  fciit  jnay  Tell  therti  to  ranfom  tKem : 

there  is  ho  fiich  thing  as  a  ilavp  by  the  law  of  England: 

And  if  a  main's  fervant  is  took  from  Hifnj.tHc  mafter  cannot 

maintain  an  aSion  for  taking  him^  unlefs  It  is  laid  ptr  quod 

firvftlufk  amijit:     If  A,  takes  B-.  a  Frenchmdii  captire  in  war^ 

A,  (tf^  cannot  maintain  ah  adiionj  quare  tepit  ft  taptivuff!  rs)  Vide  Rq^; 

fuum  Galisaim:     And  the  court  denied  the  opinion  in  theBr.  loib. 

cafe  of  Butts  and  Penny.,  and  therefore  judgment  was  given  ^*  ^*  ®*  ^^'  ^ 

for  the  plaintifFj  for  all  but  the  hegroi  and  ^s  to  the  damages 

for  himj  qt^od  quereni  nil  capiat  per  billdnh 

Rcgina  verf.  Tfuebddy. 

TO  k  mandamus  *Hreaed  to  the  mayor,'  i^a  of  the  6oj^  i^j^  3i  jyfft^jeni 
rough  of  Lejlwithiel  In  Co^ntualli  to  reftore   Trwfio^  ground  to  <4if- 
to  the  office  of  a  capital  burgefs  of  that  borough^  they  re-  ^"^^*V_^ 
turned  the  conffitutitrn  of  the  bocbiigh^  an^  the  ele£f ion  of  ^jj-JJ^  jias 
Trueh^j  {?f.  but  they  (hew  further^  thzt  Truehefy  left  the  ahogfeihcr  felt 
borough^  2ind  lived  otit  of  it  for  feyeral  years,*  ai^d  rieglefl-  S'V*' **^fej, 
fed  attendance  at-thef  puWic  aflembiiesi  i^t.  and  therefore  ^ijj^j*  3^ 
they  removed  him   frorti  hi^  place  of  capital  burgefsj      Sir  Sed  idde  DoJs!; 
y&bk  Howies  for  Truebgdf  fook  an  exceptibn  to  the  return,  $>69tftt^fi>      . 
that  (n)  h  did  riot  appear  that  triiekdy.  hati  any  notice  or  ?^doi5^*^^  • 
fummons  to  attend,  and  fbew  caufe,  wh jr  he  fboutd  not  be  b*.  R.  t.  25 
Removed ;  which  was  contrary  to  natural  jiifticej  that  a  man  o.ji 
fliould  be  disfranchifed,  ^  without  ever  being  heard  what  he  ^J^^anciScd  ^ 
had  to  fay  for  himfelf;     Sed  non  eilhtatUr  i  fox  per  iUriani^  Jfwithotit  being 
a  capital  ourgels  quite  leases  the  borough,'  and  goes  and  re-  fummdncd  to 
fides  atogether  iri  aridthef  place^  there  \k  no  need  of  fum-  ySI  Doa^ 
momng  him  htita^  Ke  is  removed ;  tiecaufe  he  has  abdicated  i^^*    ° 
the  borough)  and  it  is  a  fufEcient  giound  for  fiirhine  him 
out ;  ^efwifc  \i  he  only  left  the  borbiigh  awhile  ^r  his 
healtfi's  fake,  i^t.     And  the  fettxfii  was  adjudged  a  good 
tettirtij 

fa)  According  t6'  the  fefJort  tfi  f  1  Mod.  75.  Ff6lt  449.  TKi'ebody  ^a^  Seen  Arnimdned  to* 
^eod;  and  dM  tot;  Uot  'm  ti  Mod;  M^.  J.  Powell  ii  oiade  CodoiKb't  v/hfether  ft  was  neceflvy  to 
uunmon  fafaxl  % 

Duiiti  qtd  tami,  &c.  •berf.  Hinciidjr.-         »!r.  RitVsg.' 

Decfaraftm  poft  m  3.  ^.3*6.  .  v„j^  .'ft^„^ 

Bucksf  ^'  ti  Eorgtiis  DUnn  qut  idtnpro  dotntna  regiHa  tninc  hnpofiogai^e- 

*  quam  pra/^ipfo  in  hac  parte  fsquiitity  queritur  de  *^  «fp<?n  *?/ . 

7tfyi^i»  flriirA/^  in  cit/odia  niarefchalli  inare[chdkide  diSae  do  ^;^J'^^ 
mtiae  regihde  tordni  ipfa  regifia  e^cijtenie^  deplacito  quod  ffddat  isi^f,ob^  ©^ 
di£iai  dominae  reginae  it  eident  Oeifrgio^  qui  tdni  J5V;  vigihti  fwoocfentmttoff 
quatitor  UbraSj  iuHt  diadi dominae  regirtae  eieidetfi  Oeorgio^  qui  ^^Jl^f^' 
t€woo6  ordytfiJbrich»a&mk(iR>cmade.($rwoo<^.  9»C.SaAc.  6tl.  R.  icc.  sititt  7i%i  If  tt 
ftatme  feciting  the  inconvenieneie^  which  i^ife  from  making  miJ  wearipg  ptttictthu*  bt^ttbniv 
Inspores  a  penalty  dpon  any  one  who  ihait  make  feil^  or  fet  them  on,  zpecCfa  who  maker  or  fM, 
(hrm  only  it  liable  to  the  penalty,  tho*  he  does  not  fet  them  cm. 

Vol.  M.  Mm  iamy 
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^v^v        iam^i  yr.  debet  et  hjujle  detinet ;  pro  eo  videlicet^  quodpraedlc^ 
HiN  c H  D  Tf     '"^  y^fiP^^^  P^ft  dtcimum  diem  Tch^ua^rii  anno  Domini  millefim 
fexcenujimo  nonagejtmo  o^avo^  fdlicet  fexto  die  Junii  annoregni 
didae  dominae  reginae  tunc  tertioy   irifra  ht^c  regnum  Angliacy 
videlicet  apud  Stony  Stratford  in  comitatu  Buck$  praedido^Jieri 
caufavit  etvendidit  duodecimduodenaSjAnglicedozenSjfibularum 
Anglicc  buttons,  de  lignotatitum^  et  moUnitarumyAngltce  turned, 
iu  im  it  at  tone  aliarumjibularum^  contra  for  mam JIatuti  in  hujuj- 
modi  cafu  inde  nuper  editi  et  provift\  per  quod  idem  fofepbui 
juxta  formam  Jiatuti  in  hujufmodi  cafu  inde  editi  etprovijiforis' 
.    fecit  didae  dominae  reginae^  et  eidem  Georgio^  qui  tam^  lie, 
quadraginta  foHdos  pro  qualibet  duodena  inde^  in  toto  ettingentes 
ad  praedi^as  vigintt  quatuor  libras ;  etfuper  inde  aiiio  accrevit 
diStae  dominae  reginae^  et  eidem  Georgioy  qui  tarn  (ffc,  ad  exi" 
gendum  et  habendum  de  prodiSo  Jofepho  toflem  vigintt  quatusr 
•  Jibras ;  praedi^us  tamen  yofephusy  licet faepius  requijStus^  prae- 
didlas  viginti  quatuor  libras^  feu  aliquem  inde  denariu/^  diSae 
dorpinae  reginae^  et  eidem  Georgia^   qui  tarn   tic,    feu  eorum 
alteri  nondum  folvitj  fed  illas  diSfae  dominae  reginae^  et  Udern 
Georgio  qui  tam^  ^cJjolvere  omnino  contradixit^  et  adbuc  con^ 
tradicit  j  unde  eidem  Georgius^  qui  tarn  pro  di^a  domina  regina 
quam  pro  feipfo  in  hac  parte  fequitur^  dicit^  quod  ipfe  deteriora- 
tus  ejiy  et  damnum  habetad  yalentiam  triginta  librarum^  et  inde 
proaucit  fe£lam^  iic.     Upon  nil  debet  pleaded,    tte  caufc 
came  to  be  tried  before  the  lord  chief  baron  Ward  in  Bucksy 
and  the  jury  found  a  fpecial  verdd,  viz,    that  the  defend- 
ant, the  day  and  year  in  the  declaration^  caufed  to  be  made 
and  fold  twelve  dozens,  as  is   fet  forth  in  the  declaration  \ 
and  that  thofe  buttons  were  made  of  wood  only^  except  the 
ihanks  of  the  faid  buttons,  which,  were  made  of  bra(s.-and 
then  their  found  farther,  that  there  are  feveral  buttons  made 
of  wood  only,  but  whether  die  buttons  fo  made  and  fold 
are,  and  ought  in  law  to  be  adjudged,  buttons  made  and 
fold  contrary  to  the  llatute,   the  jury  don*t  know,  but  pray 
the  advice  of  the  court :  if  the  court  fhould  be  of  opinion 
that  they  are,  then  they  find  the  defendant  owes  the  queen 
and  the  plain tiiF,  qui  tam^  ^c.  the  faid  twenty-four  pounds, 
^c,  if  not  then  they  find  the  defendant  owes  not  the  queen 
and  the  plaintiff,  qui  tam^  iic,  any  thing.      This  a£lion  is 
grounded  oh  lO  /i^   3.  c,   2.     And  it  wzs  argued  by  Mr. 
ferjeant  fFeldt  an<i  Mr.  Eyre  for  the  defendant,  that  this  h& 
found  in  the  fpecifd  verdid  is  not  within  the  ftatute:  be- 
caufe,  Firft,  they  faid  the  fhank  was  part  of  the  button, 
and  therefore,  th^  being  made  of  brafs,  it  was  not  a  but- 
ton of,  wood  only :     Secondly,  that  the  preamble  of  the 
ilatute  recited  the  mifchief  to  be  from  making  and  wear*- 
ing,  and    the  preamble   explains  the    ena^ng    part,    (o 
that  or  fhould  be  conftrued  andj  the  words  being,   that 
no  gerfon  ihould  make,  fell,  or  fet*  on,  in  the  disjundive; 
but  the  conflruftion  in  order  to  comply  with  the  pream- 
ble, ,and  to  prevent  the  mifchief  therein  recitcdy  m\i&  be, 

"    *  that 
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4\at  flo^rfon  (hould  make,  fell}  and  fet  on^  and  if  lo|  ^  Dvmn 
then  the  defendant  has  not  incurred  the  penalqr  of  this  fta-  '  HifccMfiTk 
tute,  becaufe  the  declaration  only  charges  him,  that  he 
caufed  to  be  made  and  fold,  but  not  that  he  caufed  to  be  fet 
on.  But  the  court  were  clear  of  opinion  in  both  points  for 
the  plaimi j^.  For  as  to  the  ihank»  it  Is  no  eifeptial  part  of 
the  button,  for  buttons  of  fjlk  tni  hair  are  made  without 
ibanks,  and  to  was  it  adjudged*  HiL  13  PF.  3.  B.  R.  Thit 
lini  V.  Ribirts^  [ante  712.]  As  to  the  fecond,  the  words 
are  plain  in  ^^e  disjundire,  and  either  making,  felling,  or 
fetdng  on  futh  bdttons;  are  ofimces  within  this  ftatute  j 
aad  the  parliament  could  never  mean  them  in  the  copula- 
tive, becaufe  they  who  make  and  fell  the  buttons,  verV 
rarely,  or  never,  are  the  peribns  that  fet  them  on,  or  cauie 
diem  to  be  fet  on  the  cloaths*'  And  judgment  was  given 
for  die  plainti/F,  April  %b^  i70j|«  Pafch.  b  Anna^  Mnfer« 
]cant  Ui^fiifri  and  Mr»  R^mondfQt  the  plaintiffl 
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TH  E  judges  all  met  at  Serjeanfs  Irm  in  Chanctrj* 
Lane  this  term,  to  confider  of  the  ad' of  parliaxnent 
ot  iaft  feffions,  /^^nn.  r.  17.  intituled.  An  z&  to  prevent 
frauds  frequently  oonunitted  by  bankrupts ;  and  upon  con- 
fideration  thereof,  they  all  unanimoufly  came  to  diefe 
refolutions  following: 
« 
T.  71iat*the  commiffioners  of  bankrupts  bare  no  audiori« 
ty  to  proceed  upon  that  ftatute,  unlefs  the  perfbn  did  become 
a  bankrtipt  after  the  24th  day  of  June  I'job^  akhongb 
fuch  perfen  bad  committed  an  ad  of  bankruptcy  before  the 
24th  of  Juney  if  no  commiffion  vTas  iflked  out  meieupon  be« 
fore  the  10th  of  March  before* 

2.  That  the  commiffioners  ^ooght  to  certify^  that  fuck 
perfon  became  a  bankrupt  after  Che  £ud  24th  day  of  Jwu. 

J  That  upon  references  of  commiffioners  otrtificates 
upon  that  ftatute  to  the  juiiges^  they  will  examine  intoy  and 
take  notice  of  the  time  of  the  a&  of  bankruptcy  committed, 
if  compjaint  is  made  thereof  by  the  bankrupt's  creditors, 
otherwife  not. 

4.  That  if  the  commiffioners  certify  a  fa£t  that  is  fidfe^ 
the  whole  certificate  will  be  void. 

5.  That  upon  references  of  the  certificates  of  the  com- 
miiEpners  to  the  judges,  witnefles  (hall  be  examined  upon 
oath,  to  (atisfy  the  judges  as  to  the  fafts  or  eMc  copicf 
may  be  produced  of  affidavits  took  before  mafters  in  diaa* 
cery>  ordinary  or  extraordinary,  and  filed  in  chancery. 


^Tka 
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6.  That  the  allowance  or  difallpwance  of  the  certificate 
by  the  judges  ought  to  be  filed>  as  is  the  aUowance  by  the 
locd  keeper, 

7.  In  cafe  the  commiffion  of  bankrupts  fell  by  the  death 
of  the  commiffioners,  and  was  renewed  and  purfued  with- 
out intermiffion  or  lofs  of  time,  the  fecond  eommiffion  (hall 
be  as  the  &cft  was,  and  die  bankrupt  ihall  have  the  fiune  be* 
nefitbyit.  ' 

8.  In  cafe  a  commiiSon  is  fuperfeded,  yet  it  may  be 
renewed  by  fr0cedend»%  without  any  damage  to  the  bankrupt. 


Hilary  Term 

I  Anna?  reginaq,  B.  R.  170^. 

I 

Colebcck  w;/  Peck. 

THIS  phmtiff  (wd  z/are facias  againft  the  defendant, 
^ ^  as  executor  to   J.  S.    on  a  judgment  obtained  by 

}um.  6.  R.  "     him  againft  the  tejf^ator  ;    the  defendant  pleaded  in  abate- 
Rot..  187.  ment,  that  the  teftatof  died  before  judfpnent,   fcfr.    The 

all^aS^a^S"'  plaintiff  replied  and  fct  out  the  ftatute  of  17  Ofr.  2.  r  8, 
<SidagainAhim  and  that  the  teft^tor  died  after  a  yerdi£l  obtained  againft 
and  before  the  him,  and  after  the  day  of  uifi  prh^s^  and  before  the  day 
*WiiSff*S  ***•  in  bank.  The  defendant  demurred,  and  Mr.  JVbttaier  in- 
aiterupjudg.  Afted  that  the  plaintiff  ought  to  have  fued  a  fpecial  yr/r< 
meot  in  the  facias^  and  not  a  general  one ;  ft>r  now  the  writ  fuppofes  a 
^ufeatif  he  judgment  againft  the  teftator  in  his  life^time^  and  theitpli- 
rr^.iT?.  ^*  <»tion  Ihews  it  was  entered  afte^his  death,  though  well 
9  Keb.  549.  entered  by  virtue  of  the  faid  ftatute.  But  per  curianh  th^ 
writ  is  good,  and  could  not  be  otherwife }  for  had  it  beef\ 
ftcki«*Seirewi  'P^^'al,  there  would  have  been  a  variance,  the  judgpicnt 
agaSift  hL  per.  being  entered  generally ;  and  a  refpondsat  uberius  was  awards 
fonal  reprefen.     ed«     Vide  Raymond  210.     I  mod.  (>«     Burnett  v.  HoUm^ 

uthrc  may  recit* 
the  judgment  as 
af  it  had  been 
entered  in  his 

liie  time,  y^ie  QjiccD  vcrj.  TKc  Inhabitants  of  Barking, 
of  the  hamlets  of  Donncfden  and  Necdham 
in  the  faid  parifl>. 

A  farmer  It  not  T  T  P  O  N  quafliing  of  feveral  orders  piade  relating  to  Ac 

taxable  to  the  \J   poor's  rates,    we  matter  in  difference  A^s  referred 

poor's  rate  for  by  the  king's  bench  to  the  determination  of  the  lord  chief 

16  vi!^^'»6^  juftice  Hult^   who  having  heard  all  the  parties,  and  they 

pL  67*. '  ^*  *  not  feeming  fatisfied  with  his  opinion,  they  fignificd  their 
A  tradefnoan  ii.  confent  in  writing  to  fubmit  this  queftion  to  the  opinion 

6i'*^*^'^d^"c  °^  *^  judges    of  the    king's    bench,    viz.    whether  a 

a^Vi6  Vin?  *  former  for  his  ftock  (hall  not  be  chargeable  and  taxable 

426.  pL  S. 

Scnib.  cont.  Burr.  1^90.    Cowp,  316,    vide  Cowp^  5  50, 

tQ 
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to  the  poor's  rates,  as  well  as  a  tradcfman  for  his  ftock  in  R»oiiia 
trade.  And  November  22  bft  paft,  Powell^  Pozvys^  and  b^.^J'jko, 
Gsuld  juftices,  were  of  opinion,  that  a  former  for  his  ftock 
was  not  taxable,  contrary  to  the  opinion  of  Holt  chief  juf- 
tice.  Whereupon  the  following  rule  of  court  was  made  this 
term,  v/z.  Suff,  £1  Rigina  verf,  inh'ibitrjttes  parochiae  de 
BariiUy  et  hamlet,  de  Needhamt  et  hamlet,  de^  Donrujdon^  in 
parochia  praedi^a.  Super  matura  de  liber atione  per  curiam  hie 
babitay  conjideratum  eji  per  curiam  hic^  quodfirmarius^  Anglice 
a  farmer,  non  erit  onerabilis  et  taxa bills  ad  ratas  pauperum'pr^ 
peculiisj  Jnglice  ftock :  et  quod  artifex^  Anglice  a  tradcfman, 
ejl  onerabilis  et  taxabilis  pro  peculiis^  Anglice  ftock  ]  in  arte^ 
Jnglice  trsidCt 


nH 


Eaft^r  Terai 

^  ARriae  regina?^  B,  R,    1707, 
Powell  ,%^rf.  Bercsford. 

S.  C.  1  Eq.  Abr.  Wiir.  A.  pV  5.  ift  rt!.  p.  76X. 

jfamanwrite*  ^f^N  art  appeal  to  delegates  from  a  featcnce  of  tbcpre- 
birto'b^hiriS  ^  J-ogative  pourt,  the  cafe  wa$  this.  John  JSeresford 
v^illand  teila-  having  had  a  long  acquaintance  with  Mrs.  Pewell^  af- 
mwt  made  for..  terward«  married  tha-  refpondent ;  but  having  500^  of 
tiMh^AouSl!'^'  Mrs.  PaivelPs'iXi  bis  hands,  on  the  ^ih  of  December  17C4, 
abicto^kit*  ^^^^  21  wJ"  or  tcftamen^ary  fchedule,  all  of  his  6wn  hand- 
more  at  large,  Writing  as  follows :  In  the  name  of  God,  Amen*  I  John 
and  deJivrn  It  to  BcrcsfordxA  thp  Inner  Temple^  ef(j ;  do  make  this  my  lafi  will 
maSedulCTe.  and  teftament  for  fear  of  mortality,  till  I  can  fettle  it  more 
in»  and  after-  "  at  large :  I  do  give  and  bequeath  the  fum  of  lOQOl.  unto 
wards  declares  Dorothy  Powelly  to  be  paid  by  my  executor,  adminiftrator^ 
Cuchtegatw^r"  ^^'^  ^^^  ^^^^  payment  thereof  I  do  not  charge  all  the  real  and 
fecurity  for  the  pcrfonal  eftate  which  I  have  in/thc  world,  I  being  very  de- 
rum,  which  Arous  to  make  a  proviiion  for  the  laid  £>.  P^ell^  for  feveral 
proves  to  be  the  g^oJ  j^eafons  inducing  me  thereunto.  In  witnefs  ^hereof 
kpwy^tflignlng  ^  ^^^^  hereto  fct  my  hand  this  prefcnt  71th  day  of  DecenAer 
asthecaufcthat  X704.  Signed  John  Beresford\  and  deli veifed  the  0ime  ta 
lie  did  it  for  fear  the  did  Dorothy  PowelL  And  about  a  fortnight  beiforc  his 
t^^Z^  death,  whichhappcned  in  %«u«rK  1704.  Ux.  BrresfM 
a  compleat  will,  declare  he  had  left  with  Mrs.  Powell  an  unqueftionable  fe- 
which  he  ra'-ajat  curity  for  lOoo/.  charged  upon  his  real  and  perfonal  eiitate; 
^ifeT^  Wbe  *"^  ^^^  h^Yiiii  done  the  famfe  for  fear  of  mortality,  till  fuch* 
broQghtto bed,  time.  a$  he  could  make  a  full , and  compleat  will,  whi^  he. 
and  dies  whik     deqkred  he  would  do,  fo  foon  as  his  wife  was  brou^t  to 

in^J!Sl)ut  mSk'  ^^^^  ^  ^^^  *^  ^^  ^^^^  ""^^  ^^  female.     He  died  fuddcnly. 
ing^MV^other   "  ^  F^jtbruary  ij-Oj^  leaving  his  wife  the  appellant,  thcnjying- 
wiu,  f^ph  paper  in  of  a  daughter.     The  widow,  afterwards  came  to  take 
f!f^*  d*  ^"      adminiftration  to  her  hufband,^  and  a  caveat  being  entred  by 
wiu^  Vide*      l^Ts\  Piflvell^  fhe  appeared,  and  pleaded  this  will  or  fche- 
i  Vern.  647.      dule  teftamentary,  and  proved  by  four  witneiles  what  is  al- 
leged before.     She  was  alio  examined  on.  interrogatories  on 
the  prayer  of  the  relpondent,   on  which  (be  dqwfirf,  that 
(he  was  married  to  ^r.   Beresford  18  July  1700,  at  his 
^hamhiers  in  the  Inner  Temple^  by  Robert  Harfnet  clerk, 
fince  deceafed.     [But  the  marriage  was  not  inMed  ^^\ 
Mar/net  being  deadj 
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His  hand  was  proved  by  three  witnefles,  who  fworc  they  Powili. 
knew  h\fr  hand,  and  believed  it  to  be  all  his  hand.  A  deed 
was  ployed  to  be  executed  by  hinr,  to  which  his  name  was 
Iwbfcribcd,*  by  wttneiles  that  faw  hitp  fubfcribe  bis  name 
fhereu).  Aqd  four  (enior  proctors ,  were  fwori\  to  examine 
fii»d  compare  the  letters  and  charaSers,  %,  Beresferdj  wrote 
to  fuch  deed,  and  the  charj^Sers  and  letters,  John  Beniford^ 
fuhfcribed  to  the  will,  and  to  report  their  judgmept  to  the 
court  upoa  their  paths,  who  returned  they  found  they  wcrQ 
one  and  the-  fame  hand-writing  of  John  ^ere^^ri  the  tef« 
titer. 

The  oaufe  coming  to  be  heard  before  the  judge  of  the 
prert^tive.  Sir  Richard  Raines^  he  g^ve  fentence  againft 
die  will,  and  pronounced,  that  John  peresford  died  inteftate 
widioyt  any  will  at  all  \>j  him  made.  And  on  this  appeal 
being  heard  before  the  delegates,  among  whom  were  lord 
chief  jufticc  HoJu  baron  Pr/fr,  and  judge  Dormir^  the  fen* 
^ence  was  reverfed,  and  they  pronounced  for  the  wiU« 
R,  Riyman4  counfel  for  the  ^ippeliant, 

Rcgina  verf.  Ipfwich  corporation, 

S.  C,  Sajik.  44l. 

A  Peremptory  mandamus  being  granted  by  the  king's 
bench  to  reftore  ferjeant  Whitacn  to  the  office  of 
recorder  of  Jpfivfcb^  HiL  ^  AnntUy  returnable  the  firft  day 
of  this  term;  the  corporation  returned,  that  they  had  re-t 
ftored|bim  according  to  die  command  of  the  writ  And 
no  motion  to  file  the  return,  it  was  oppofed,  on  fiiggeftion 
that  tl\e  writ  was  not  efFe^tually  obeyed ;  for  at  the  iame 
time  they  reftored  him,  they  made  an  order  to  fummon  him, 
to  ihew  caufe  why  he  fhould  not  be  again  difcharzed,  which 
fummons  was  ferved  on  him.  And  on  the  15m  of  Mcy 
1707,  on  hearing  counfel  of  bo.th  fides,  the  fed  appeared 
to  be,  that  a  great  court,  which  is  an  affembly  of  the  whole 
corporation,  was  called  %2  April  1707.  where  it  was  or- 
dered he  flipuld  be  reftored,  and  he  was  reftored,  And  they 
made  another  order  after  at  the  fasie  court,  that  he  fhould 
be  ferved  with  a  fummons,  to  Qiew  caufe  on  the  7th  of 
Mi^y  why  he  (hould  not  be  difplaced  for  mifdemeanors 
committed  by  him,  fpecifying  what,  part  of  which  or  mofi 
were  die  feme  as  in  the  former  return.  The  7th  of  May 
he  fent  an  anfwer  in  writing  to  the  miidemeanors  charged 
<Mi  him,  which  .was  voted  infufficient,  and  they  dilplaced 
him  again.  And  the  return  to  the  peremptory  mandamui 
was  allowed  to  be  filed,  and  held,  the  writ  was  well  obeyed.. 
^.  Raymond  coimfel  for  Mr,  Tbompjin^  who  oppofed.  (ei:-^ 
|caat  Wbltakir^ 
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Rcgina  verf.  Tanner  et  alios. 

On,«n  inforn?*-   T  N  an  information  for  a  riot,  the  defendant  pleaded  not 

tionforariot,     X  guilty,  and  the  cauie  being  carried  down  to  Hertfori 

aninfontdc      affizes  in  Lent  1606-7.  verdift  for  the  queen.     And  motion 

p^Ty^rocyiwas   '"ade  to  fet  afide  the  verdift,    Firft,  becaufe  the  de. 

fendant  gave  np  authority  to  the  attorney  to  appear  before 

him.  '  Secondly,  becaufe  he  was  an  infant  under  eighteen, 

aud  ought  to  have  appeared  by  guardian ;  and.on  reference 

to  the  mafter,  it  appeared  there  was  an  authority  to  plead  \ 

and  as  to  the  fecond,  the  courfe  of  the  crown  office  is  for 

infants  in  riots,  lie,  to  appear  by  attorney.     And  fo  it  was 

ruled,  and  the  court  refufed  to  fet  alide  the  verdiAf  R*  R^ 

mond  for  the  queen, 

ititr.  Mich.  Wilkinfon  verf.  Tircman. 

5  Annae.  B.  R.  -^ 

Noobjedioncan  TC^  RROR  of  a  jud^ent  given  in  the  common  picas 
be  taken  in  a       jP^  in  dower  [/«/'"•  HtL  4  Annae  CL  B.  Rot.  529.]  brought 

caufeinwhich     fey  Elizabeth  Tireman  againft  John  Wilkinfon  an  infent,  who 

the  defendant  1  1^     t  •  i*  «ym  1      it     m^ 

wag  an  infant  on  *PP^^*^^  ^7  "*^  guardian,      ihe  tenant  pleaded,  Ne  unpei 

account  of  the   Jeijie  que  doHfer.     On  i0lie  joined  a  verdid  at  Tork  affizes  was 

entry  of  an        given  for  the  demandant ;  that  the  hufband  was  feifed,  &<.  and 

SJ^Sthe  *■"«•»«■'  *athe  died  ^t'l^Jul,  1703.  feifed  in  fee,  and 

judgment  if       that  the  tenements  were  worth   /^L  151.  per  annum  ultra 

there  was  aver-   reptifasy  and  they  affefs  damages  beyond  the  iaid  value,  and 

^amthecaufe.j^jjj'^g  cofts  tJ.  and  for  cofts  40X.     And  judgment  was 

given  for  the  demandant,  to  recover  her  fcifm  of  tie  third 

part  of  the  tenements,  lie.    to  hold  in  feveralty  by  metes 

and  bounds,  and  the  value  of  the  third  part  ftom  the  time 

of  her  hufband's  death,  which  value  amounted  to  38/!  6;. 

and  the  damages  given  by  the  jury  40^.     and  Id,  2xA 

21/.  8i.  lOd,  Qo&s  de  incrementOj  which  value  and  damages 

attained  in /0<d  to  6[/.  151.  Et  praediSfus  Johannes  JFUkin^ 

fan  in  mifericordia^  iic»     The  defendant  by  his  guardian, 

being  then  an  infant,  aiSgned  the  general  error.    And  the 

error  infifted  on  was  iiv  the  judgment,  that  it  appeared  die 

defendant  was  an  infant,  and  yet  was  amerced*  Butjudgsnent 

was  aflSrmed  Ti/^/Ziajr,  May  %Qj  1707.  the  court  being  all  of 

opinion,  that  this  was  aided  by  the  ftatute  of  16  ^  17  Car.  z, 

e.  8.  R.  Raymond  counfel  for  the  demandant  in  the  king's 

bench.     Fide  Cro.  Car.  410.  i  Rol.  758.  pL  4.  Smith  v. 

Smith.     Co.  Lit.  127.  a.  5  p,  49.     j^oor  394.  pL  511* 

Vau^har^h  cafe, 
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Dcgrave  v^  Hedges.  "* 

UPON  hearing  cownfel,  who  came  to  fliew  caufe  ac-^'°^of'«^^ 
cording  to  a  former  rule  made  in  Hitary  term  laft,  SSobJeato  * 
why  a  prohibition  (hould  not  be  granted  to  ftay  a  fuit  in  the  voyage  he  can 
court  of  admiralty,  upon  a  ftipulation  entered  into  there<^"«»Pfl«h«n>t» 
by  the  plaintiff;    the  cafe  appesy-ed  to  be,  that  there   were  p^^J^^j^ ^; 
eiffh:  owacrs  pf  the  ftip  called   tht  Upton  G alley ^  fix  of  courtofidmi- 
whom  were  defirous  that  the  fliip,  then  lying  id  the  riveV  ralty  fcrherCife 
of  TAtfWJ,' (hould  befenf  on  a  voyage  to,  ^c  the  otYicr^^^^'l^' 
two  oppofed  it ;   thereupon  the  fix  libelled  in  the  admiralty  fee  the  books 
;galnft  the  others  in  order  to  obtain  a  decree  of  that  court,  there  cited, 
fhat  rhe  (hip  fliould  make  her  voyage  accordingly  5    which  ^j^th^'h^can 
was  decreed  accordingly ;  and  that  the  fix  fhould  enter  into  maintain  a  fuit 
a  ftipulation  to  the  other  two,  for  the  fafe  return  of  th/e  fliip.  in  the  admiral^ 
The  ftipularion  was  enrend  into,  and  the  ihip  failed,  and  S^JJJ'r]^'?^ 
was  loft  on  the  voyage;    the  two,  Vi%,  Gratnes  and  Rigby^  aste»i3.  and 
fued  the  other  fix,  vix.  Degrave^  and  five  others^  on  this  fee  the  bopki 
ftipulation  in  the  admiralty.  Degrave  movtA  for  a  prohibition  *'**'•  ^*^ 
to  ftay  this  fuit,  upon  fuggeftion  of  the  ftatute  of  i^  R.  %^ 
f.  5.  and  15  R,  2.  r.  ^.  and  of  the  fa£ls  before  alleged. 

Dr.  Lane  againft  the  prohibition  Infifted  upon  it,  that 
this  was  a  matter  of  the  utmoft  confequenoe  to  the  admi* 
ralty ;  that  as  the  admiralty  had  exercifed  a  JurifdiSlon  in 
fuch  cafes  for  five  hundred  years  paft,  fo  if'^  a  prohibition 
Ihould  go,  that  court  would  fignify  nothing,  becaufe  moft 
pf  their  proceedings  are  by  talcing  fuch  ftipulations ;  that 
the  fame  objedions  as  are  Ufed  in  this  cafe,  would  hold  in 
the  cale«  of  privateers,  who  all  enter  into  an  obli^tion,  not 
to  rooleft  the  king's  fubjefts,  nor  to  correfpond  with  his 
enemies,  fffr,  and  their  mips  oommonly  before  they  grant 
them  their  commiffion  lie  in  the  Thames^  and  -^et  proceed^ 
in^  on  fuch  fecuritios  have  always  been  in  the  admiralty: 
and  never  doubted  but  they  were  good;  ^nd  argnnuntum^ 
fuid  nimium  probaU  nihil  probaU  That  at  common  law 
there  could  be  i^o  remedy  on  this  recognifance  or  ftipula- 
tion; that  the  intent  of  the  ftatutes  of  Rich,  X  are  tore-* 
ftrain  contracts  of  which  the  common  law  has  a  jurifdidiont 
which  appears  by  the  preamble,  vit^  that  the  admiralty  had 
incroached  upon  the  jurifdiAion  of  the  common  law, 
Selden  in  his  Mare  Qaufurn^  c.  24.  fays  that  £^tfri  III, 
fettled  the  admiralty,  and  reftored 'and  reduced  it,  and  re- 
eftabtiihed  the  laws  of  Olererty  which  were  the  Rhodianhvrs^ 
by  which  the  Ramans  governed  themfelves  as  to  maritime 
affairs.  And  that  by  the  law  of  Oleren  fuch  proceedings^ 
as  in  the  prefent  cafej  in  the  admiralty  are  allowed.  Ser«v 
Jeant  Parier  was  couiifel  for  ^e  plaintiff;  but  the  court 

b^in^ 
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PiGiATi     being  of  opinion,  diatthis  point,    was  not  fit  to  be  de<> 


Hxocis. 


termtned  on  a  motion,  flopped  him,  and  (a)  ordered  the 
plaintiff  to  take  a  prohibition,  and  declare  upon  it,  and 
then  on  the  defendant's  demurrer  the  point  would  come 
judicially  before  them,  and  would  receive  a  more  fo- 
lenm  determination.  But  Holt  chief  juflice  faid,  dut 
the  court  of  admfralty  might  take  flipulations  for  bail, 
and  that  they  might  proceed  upon  them,  and  it  was  con« 
ftantly  allowed,  though  Cb.  4  In/l^  135.  is  of  anodier 
opinion,  and  yet  fuch  ftipulations  are  as  much  within 
the  words  of  the  flatute  of  RicL  a.  as  the  recognilance 
in  this  cafe.  But  the  queflion  in  this  cafe  is,  if  by 
the  cuftom  of  England  the  admiralty  has  not  fuch  ajurif- 
'  diftion ;  if  it  has,  neither  the  flatutC)  nor  common  law, 
will  reftrain  them. 

I 

^0)  It  doei  aot  appear  that  this  cafe  erer  eameasain  before  the  court :  and  In  1  Bemaid.  415* 
Ipni  RayiDond  is  made  to  lay,-  that  he  believed  the  pattieft  who  moved  fbr  the  prohihitioafceios 
the  opinion  of  the  court,  did  not  pi^oceed  in  it« 
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6  Annse  Reginae,  6.  R.  1705. 

May  verf.  Hodge, 

S.  C  II  Mo(L  xi7« 

A  Rule  to  Aew  caufc,  why  t  prohibition  flioiil(l.not/!>e  ^n^Jf^^i- 
granted,  to    flay   a    futt    commenced    by   hionyfia  j^  for  oimng  # 
Hodgf%  the  wife  of  William  Hcdge^  and  ^di5«  //i^i^#  her  fon,  maft  1  biftifd. 
before  the  archdeacon  of  Cormuall  againft  the  pdaintiff  May^  Cotl^^^^^' 
for  iaying  to  John  Hodge  thefe  words^  viz.  "  Thou  art  a  wpontheoSibf 
*<  baftard  and  a  pepper  queen  baflard.'*    And  on  the  mo-  defiunation.   i>. 
tionof  Mr.  Raymmd  this  term,  the  rule  was  difcharged.  «»•*<*•  Ed.  Voir 
For  as  to  the  ion,  no  aftion  at  law  lies  for**caIKng  him  a  '*  ^'  Ij^Ln^ 
baftard,  without  fpecial  damage ;   and  they  are  not  bare  «ir^Jn^5Shf 
words  of  beat}  and  br  the  ecclefiaflical  law  a  baftard  can*  whore<iom.  R. 
not  be  a  prieft,  3  ik;,  119.  Vincent  y.  Alpy^  2  R^IL  Ah.  JflJ^'?^'**' 
295.  fh  a.  Liww.  p.  %b.  a.    As  to  the  mother,  it  is  call-  Sited/ 
inff  her  whore,  Cro.  Car.  399.     2  Roll  Ab.  296.  pi  18.  Bat  1  fait  may 
HtU  6  Will  3.  B.  R.  1694.  Morfel  et  uxor  r.  Kendall,  he  ih^t^tcd  ia 
The  plaintifF  libelled  againft  the  defendant  for  calling'  the  ^  ^F^^t"** 
hufband  cuckold,  and  prohibition  was  denied  v  though  Holt  ^tJ^efc'citfJj* 
held  then  the  beit  wav  was,  for  the  wife  to  libel  alone,  but  ortbeikond. 
in  fuch  cafe  if  the  hufband  libelled  alone,  a  prohibition  Ihould  R- ^«c.  ant*, 
be  granted,     i  Sid.  248.  Knite  v.  Jacoh.  J^iJ^str.'stl: 

Vide  Com.  Prob, 
'^  libkloA  C  1^  >d^  Ed.  V«L  4.  p-  50^ 
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8  Annae  Reginae,   B.  R.   1709* 


Smith  verf.  Bowen. 

rtmntipptalU  ^OWEN  W2S  indiaed,  tried,  and  eonviaed  attheOZ/ 
tST^ the^^  ^-  Bailey  of  the  murder  of  ff^illiain  Smith  ;  but  there  being 
IcTttraii  bea^  ^^"^^  reafon  to  apprehend  Bowen  might  obuin  her  majefty's 
raisntd  on  the  pardon,  an  appeal  was  at  the  iame  feffions  of  gaol-deli verj. 
i^peal  fettmicd.  brought  againft  Bowen  by  George  Smithy  brother  and  heir  ta 
ap^f^M  the  faid  miliam  Smithy  in  proper  pcrfon,  ahd  wasi  then  and 
brooKhtbyan  there  arraigned.  After  the  arraignment  whereof  it  tfppear- 
infant  in  perfon,  ing,  that  George  Smith  was  but  lix  or  feven  years  old|  he 
WoTthe^^^T^  was  admitted  to  profecute  by  guardian.  JBowen  prayd 
rai^nmcnt  admit  time  to  plead  to  this  appeal  till  next  feffions,  which  was 
him  toproTecute  granted.  After  which  he  did  procure  her  majefty*s  pardon, 
s  c^flvfoi  *"^  obtained  a  certiorari  returnable  the  firft  day  of  Eafier 
lis/  '  '  termlaft,  to  remove  the  appeal  into  the  king's  bench;  at 
An  infant  catflwit  which  day  Bowen  was  brought  up  bv  a  habeas  corpus  dircfted 
profecute  an  ap.  to  the  keeper  of  Newgatej  and  the  appeal  was  returned 
?^*"^1S^  upon  the  certiorari ;  Bowen  was  committed  cUjIodiae  maref* 
f,6    "  ^^^'*'-     And  Mr.  feijeant  Parker  and  Mr.  ff^bitaief,  coun- 

But'he  may  by  '"^'  ^^^  ^^  appellant,  perceiving  the  miftake  comniitted  at 
piardian.  s.  C.  the  OU  Bailey^  moved,  that  the  appellant  mi^t  be  ad« 
II  Mod.  2*6.  mitted  to  profecute  by  guardian  before  the  api^  was  ar- 
If  an  appellant  raigned  (  and  thereupon  the  court  were  of  opinion,  that 
iMallm  tobean  ^^^^^  ^^^  ^^  arraigned  upon  the  appeal  returned  on  the 
infant,  and  the  certiorari^  which  was  done  accordingly.  Upon  which  at 
appeal  was  the  prayer  of  the  counfel  for  Bowen^  viz.  Mr.  Solicitor 
u[^5lr^'''^n,  ^tncnl  Eyre,  Mr.  Raymond,  and  Mr.  Per^etly,  time  was 
the^^^urt^U  given  to  Bowen  to  plead  till  diem  Martis  proxifne  poft  menfem 
•battittxoS^clo.Pafchaey  being  May  25,  1709,  at  which  day  by  advice  of 
S.  C.  It  Mod.  jjjg  counfel  Bowen  declared  he  would  plead  not  guilty,  the 
counfel  knowing,  that  if  they  had  pleaded  in  abatement  the 
^uJ^  '^^tbT  P*"®^^"^'^"  ^f  ^^^  appeal  in  proper  perfon  by  the  appellee, 
cuiSlwiy  of  the  whereas  he  being  an  infant  it  ought  to  be  by  prochein  amy 
marihall,  a  bill  Or  guardian,  the  appellant  would  have  confefled  it,  and  fo 
ofappeaimaybe  the  appeal  would  havc  been  abated,  and  then  wy  wouU 
idSft  Wm.    have  arraigned  him  in  cugodia  mare/chaUi,   i^c.  upon  a 

S.C.  11  Mod^  flC^ 

Srl6. 
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new  appeal;   and  by  that  means  this  miftake  would  have       Smit« 
been  of  no  fervice  to  the  appellee.     Whereas  the  counfel      bowih 
thought,  by  pleading  not  guilty  to  have  tried  the  merits ; 
and  if  die  defendant  had  been  found  guilty,  and  judgment 
had  been  given  againft  him,  upon  a  writ  of  error  to  have  . 
aiSgned  this  for  error  in  hAy  and  fo  reverfed  the  iudg-< 
mcnt:   before  which   time  the   year  and  day   would  be 
elapfed,'  and  by  that  means  B&wen  freed  from  the  danger  of 
a  new  appeal.    But  the  court  perceiving  the  intent  of  the 
appellee's  counfel,  declared,  that  by  intpeftion  of  the  ap-  y. .    ^ 
pellantthey  faw  he  was  an  infant,  and  therefore  the  appeal*  ,^*b'}o.api2«1 
being  brought  by  him  in  proper  perfon  was  erroneous;  and  75-  an  infant 
that  therefore  they  would  abate  the  appeal  ex  effdio^  and  rjjj****^**^'* 
give  the  appellant  leave  to  file  a  new  bill  of  appeal  by  ^^  f^^^^ 
guardian,  whereon  Bowen  fhould  be  arraigned  Inflantir^^ztrhfvppal 
which  was  done  accordingly :    and  thereupon  this  follow- T*'.  "^^^^  •^ 
inc  entry,  perufed  and  approved  by  the  lord  chief  juftice  ced.*"^""*^" 
iiohy  was  drawn  up,  and  entered  on  the  roll  of  the  firft 
appeal,  as  of  the  firft  day  of  the  term. 

(a)  Et  modo  ad  hunc  dtemjciltcet  diem  Mercurit  proxirm  poft  [m)  See  a  tnmf- 
fiindenam  Pafchae^  ijio  eodem  terminoy  coram  domina  regina  Utionof  this 
afud  Wiftmonafterlum  Venit  Johannes  Bowen  in  cuflodia  viceco"  ^^^f^  ^^  ^* 
mttis  MtddJefex  in  curiam  hie  duSf us  virtutebrevtsdiSfaedomi^    '• 
n4U  reginae  at  habendo  corpus  eidem  vicecomiti  Middlefex  dire£iij 
ttinfianttr  commttitur  cujiodiae  marefchallimarefchalciaeiUSfae 
dominae  reginae  ibidem  remanfurus  quoufque^  f.^c,  Et  praediifus 
Georgius  Smith frater  et  haeres  praediSli  JVilliebm  Smithjimili" 
ter  venit  hie  in  curia  in  propria  perfona  fua^  et  fuperinde^  quia 
per  infpeSlionem  corporis  di£fi  Georgii  Smith  per  curiam  di^ae  i 

dominae  reginae  hie  manifejie  aptaret  eidem  curiae  di£fae  reginae 
hic^  qudd  praedi^us  Georgius  omithy  tempore  exhibitionis  prae^ 
di^ae billae appelli verfus praefatum  yohannemB&wen^ utprae- 
fertur^  fuit^  et  modo  eft^  infra  aetat'em  viginfi  et  unius  anno- 
rifOT,  et  quia  praediilus  Georgius  Smith  {fie  infra  aetatem 
viginti  et  unius  annorum  exi/{ens)profecutusfuitpraedi£fam  bi/^ 
lam  appelli  in  propria  perfondtfuoy  et  non  per  guardianum  vel 
cufioaem,  feu  proximufn  amicum  fuum^  verfus  praefatum  %- 
bannem  Bowen  ;  ideo  confideratum  eft  per  curiam  diiiae  dominae 
reginae  nunc  A/V,  quod  praediSfa  billa  appelli  per  praefatum 
Georgium  Smith  \  fie  utpraefertur  in  propria  perfona  fuaexhi^ 
Uta  cajjetury  i^c.  et  quod  praedi^us  Georgius  Smith  nil  capiat 
per  biUamfuam  praedi£lam  et  quod  praedi£ius  Johannes  Bowen 
eat  indefine  die^  iJc* 

Note,  that  fevcral  of  the  year  books  fay,  that  if  by  in- 
fpedion  it  appears  to  the  court  the  appellant  is  an  inf^t^        ' 
the  parol  ihall  demur  to  his  full  age.     13  yfff^  p.  it.     Br. 
appeal  53.    Mich.  22  Edw.  3  drone  30.     Br.  Appeal  116. 
45  Ed,  3.  25.     Pafch.  17  Ediv.  4.     Br.  Appeal  105.  II  ^ 

Hen.  4.  14,     Br.  Appeal  36.    But  27  Hen,  8,  11.  Br. 
••  Appeal 
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SkiTB  Apptall.  aiid  Owttiur  \3  enfant  2.  isi  that  in  thekifig^ 
B«wxN«  bench  an  infant  brought  an  appeal  of  murder,  and  it  wa^ 
demanded  of  the  juftices  how  he  fhoiild  a(>pean  Bj  guards 
ian  or  prochein  amy?  fitz  Jamts  faid^  by  guardian  $  anjl 
the  clerks  faid«  the  precedents  were  fo^  rortmHH  juftice^ 
one  booki  vizi,  Bn  parol,  demun  i.  is,  that  the  appeal  iball 
ftay  till  his  full  age«  But  thkt  is  not  law  at  thi$  day,  for 
the  common  practice  is  to  the  contrary^  ^ml  n^a  fays 
the  book)  that  an  infaiit  ihall  be  ttnfwered  in  an  aflpcd 
brought  by  him^  when  he  is  within  aa^  ann  it  fhall  not 
ftay  till  his  full  age*  t  Ro,  Abr.  i88.  D.  tr.  43  Bliz: 
SlanningVi  Pits :  m  appeal  fued  by  an  infant  by  guardian; 
And  2  Kd.  Rep.  57.  Ot^hui^  cafe*  And-*-8 — \  \  i  WilU 
3.  £«  R,  Mxi  Spinar  Ctwper*&  eafei 

Theii  th^  coiinfel   fdr  BdweH  infidcci  up6h  itj  that  he 
/  could  not  be  arraigned  upon  a  new  bill  of  appeal^  as  in 

cuftodia  rriatefchalli^  ife.  and  fof  that  they  relied  on  Crpi 
£Uz.  605.  and  I.  Ro,  581.  Holland's  cafe^  where  a  man 
brought  an  appeal  by  original  writ  againft  four  of  Sir  Ge»rge 
J^artfUr^s  fervants^  and  att  the  return  of  the  writ  they  ap-' 
(>eared  at  the  bar^  and  then  he  would  have  declared  againit 
them^  being  at  the  bat,  as  in  euftodid  niarefihalUj  Effc.  (there 
•  being  a  &ult  in  the  writy/  and  by  the  rule  of  die  court  he 
£ould  not^  For  the  appearance  of  the  defendants  does  not 
make  tbem  in  Of/iodia  tHarefihdlli^  i^a  unlefs  there  be  a 
record  made,  quod  iolMHitiitur  marefchalU,  Vc.  orthat  they 
find  bail  t  and  there  the  appellant  was  caUed  on  thie  writ^ 
and  nonfuitedy  and  the  defeiidants  difchafged^  * 

Btxt  the  cburt  faid^  the  reafon  of  that  wasy  becaufe  th^ 
defendams  were  not  totrimitttfd  cuftodiae  mdreftballi^  hot 
Bowefi  vn&i  in  this  cafe^  and  therefore  a  Bill  might  be  filed 
againft  him  as  in  €uftodia  niarejchalti.  And  the  lord  cbkl 
juftice  HoH  relied  on  the  cafe  of  H^atfs  and  Brains^  Croi 
EliZi  6949  T^%.  'as  in  point  i  where  in  appeal  of  murder 
direded  to  the  warden  of  the  cinqui  psrfti  thef  writ  was  re- 
turned in  the  king^s  benchi  and  filray  and  the  defendant 
brought  to  the  bar,  and  becaufe  the'  proceiedings  were  voidf 
becaufe  the  writ  fbould  hate  been  dire^d  to  die  (beri^  of 
Kenf^  the  appellee  was  Conrimitted  to  the  MdrJHalftAi  and  i 
bill  was  filed  a^inft  bim  of  afppeal  for  the  murder,  as  in 
tujiodia  manfchallif  and  afterwards  he  was  cdce^ated  Aefc- 
tipon. 

The  ebitrt  bein^  ihianimou'^  of  tl^  oj^nion,  a  newap^ 
peat  was  filed  agamft  Bowen^  as  in  ct^odta  manfchalUy  ijc. 
and  he  arraigned  immediately  upon  ity  whigh  follows  in 
haet  Viria* 
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SmhhverJ.  BoWen.  i„tr.  P.fch.' 3 

Middlefex,  S.  Ji^Emorandum  quod  die  Mart  is  proxime  poji  Rot,  304, 

menjim  Pafchae-t  iflo  eodem  ierminoy  co- 
ram domina  ngina  aptid  IVeJimonafter'tum^  *oenit  Georgius  Smith 
di  Eajl  Smithfieldy  in  parochia  JanSii  Botolphi  extra  Aldgate  in 
cmitatu  Aliddlefex  frater  et  hacres  JVilltelmi  Smithy  fratr is fui 
riuper  defun^li  \  qui  infra  aeiatem  viginti  et  unius  annorum 
exijUtj  per  Thomam  SsTiith  pair  em  et  guardianumfuum  per  cu- 
riam dominae  reginae  hie  fpecialiter  admijjiimy  et  protulit  hie  !n 
curia  diSiae  dominae  reginae  tunc  ibidem'^  quandam  billamfuam 
v»rfu5  Johannem  Barren  in  cujiodia  marefchalU^  i^c,  de  morte 
prcedihi  IViUielmi  Smith  quondam  fratris  praedi^i  Georgii^ 
unde  eum  appeliat^i  etjuntplegii  de  propquendo^  fcilicety  Ijaacus 
Aftlier  de  parochia  jan^i  Andreae  holborn  in  comitatu  Mid- 
dlijex  faber  ferrariuS'i  et  Johannes  Pickering  de  pay  ochia  fanSli 
Botolphi  extra  Aldgate  in  comitatu  praediFto  ftannarius.  ^ae 
pidem  billa  fequitur  in  haec  Verba^  fciHct:t^  Middlefex^  ff. 
GeorgiuSy  ^c. 


Vol.  n.  N  ix 
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l^nds  Iff  Kent 
are  prima  facie 
tobf  prefumed 
Cavelkind. 

An  inqulfition 
]^(l  mortem  is 
good  evidence 
of  any  deed  it 
linds  in  base 
fcrbar 


Biirridgc  verf.  the  Earl  of  SuHex,  and  others. 

Wednefday  OaAer  2t. 

nr^HE  plaintiff  brought  an  aftion .  for  lands  in 
JL  CheveUy^i  fcff.  in  AW,  upon  the  demife  of  Mn. 
Leonard^  third  daughter  of  Henry  Leonard^  late  bro- 
ther of  the  earl  of  Sr/Jex.  On  not  guilty  pleaded,  the  caufe 
this  day  came  to  be  tried  at  the  queen's  bench  bar.  And 
the  leflbrs,  6fr.  made  a  title  to  a  moiety  of  the  lands 
in  queftion  fas  the  plaintiff  had  declared)  as  heirs  of  the 
body  of  Richard  lord  Dacre^  under  a  fettlcment  made  by 
him  in  king  yamei  the  Firft's  thne,  the  lands  being  of  the 
nature  of  Gavelkind  \  to  the  other  moiety  whereof  the  earl 
of  Sujpx  was  admitted  by  the  plaintiff  to  be  inthled.  For 
Richard  lord  Dacre^  who  made  the  fettlcment,  had  iflue 
Francis  lord  Dacrcy  arid  Francis  lord  Dacre  had  iffue  the 

!)refent  earl  of  Suffex^  Francis^  and  Henry  the  father  of  the 
cffors,  ^c.  And  Francis  the  brother  of  Henry  was  dead 
without  iffue.  And  firft  it  was  refolved  by  the  whole 
court,  that  the  lands  lying  in  Kent  fliould  be  prefumed  prima 
facie  to  be  of  the  nature  of  Gavelkind  without  feriher  prcof, 
that  being  the  general  tenure  of  that  county,  and  that  the 
proof  muft  lie  upon  the  other  fide  to  prove  theni  'difgayelied. 
Then  the  counfel  produced  an  inquifition  taken  psf 
mortem  of  Richa^dlovA  Dacre^^  5  Cktr.  !•  wherein  the  deed 
was  found  in  haec  verboy  whereby  the  general  tail  wus 
created,  under  which  the  leffors  of  the  plaintiff  claimed. 
And  it  was  a  deed,  whereby  Richard  lord  Dacre  covenanted 
to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  and  afterwards 
to  the  ufe  of  fucn  wife  as  he  fhould  marry,  and  after  to 
Francis  his  eldeft  fon  and  heir  apparent  (who  was  after- 
wards Francis  lord  Dacre^  grandfather  of  the  lefibfs,  ifc.) 
and  the  heirs  of  his  body.  Richard  lord  Dacn  did  after- 
wards marry  Dorothy^  to  whom  theeftate  for  life  by  a  fub- 
fequent  deed,  was  limited,  and  (he  enjoyed  it  during  her 
life.    The  original  inquifition  itfelf  with  thci  writ  annexed 

to 
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to  it  was  produced,  bemg  brought  from  the   RolVs  chapeh    BurudO* 

And  it  was  objcftcd  hf^^'it  Edward  Northey  (ov  the  defend-  Lopjj  Sussex* 

ant,  that  it  was  not  lufficient  evidence   Co   prove  the  deed. 

But  It  was  rdbl ved  by  the  whole  court,  that  it  was  good  evi-  ' 

(jence,  and  did  prove  the  deed  and  intail,  and  confeqaently  a 

title  in  the  leflbrs  of  the  plaintiff,  taking  the  lands  not  to  be 

difgaveliedk     But  then  the  defendants  gave  evidence,  that 

the  lands  were  difgavelled,  very  clear  evidence  as  to  all  but 

one  fiirm  of  30/.  per  annum,  and  as   to  that,  though  their 

evidence  was  defective,  yet  being  left  to  the  jury,  they  gave 

a  verdid  for  the  whole  for  the  defendants^     ^Raymond  one  of 

the  counfel  for  the  plaintiff* 

Booth  veff.  the  Marquis  of  Lindfey  and  othersj 

THE  plaintiff  brought  an  ejeftment  for  lands  in  Lin-  !^"^*uv^of*^ 
cslnftfirey  on  the  demife  of  the   countefs  dowzgcr  of  {cifm  of  x^thifd 
Lindfy,     On  not  guilty  pleaded,  the  lefFor  made  tide  under  part  of  certain 
i  judgment  in  a  writ  or  dower,  brought  by  her  for  a  third  I^J^J*'*^.  ?^  u 
prt  of  the  manor  of  Grimejihorpe^  Scutkorpf^  and  Sdenhantj  iherifffeys  inhi# 
in  vrhtch  £he  had  judgment  to  recover  the  faid  third  part  of  return  he  has  de^ 
the  &id  manors  i  and  thereupon  a  writ  of  feifin  ifTued,  where-  iivcre<i,  fljajl 
upon  the  fhcriff  returned,  that  he  had  given  her  feifm  ofSi'^^T'^^^ 
the  lands  in  queftion,  as  the  third  of  the  faid  manors*     Sir  of  thofe  manors. 
Thomas  Pirwys  and  the  other  counfel  infiftcd,  that  the  plain*^ 
tiff  ought  to  prove  the  lands,  in  the  return  part  of  the  faid 
manors  j    but  by  the  courts  that  (hall  be  prefumed,  unlefs 
the  defendanjt  prove  the  contrary,  beca  /e  they  will  not  irt* 
tend  the  {hcriff  has  done  wrong*     And  for  the  fame  reafon 
they  will  intend^  the  fheriff  has  given  feifin  but  of  a  third. 
Then  the  counfe^  for  the  defendants  offered  to  give  in  evi* 
dence  an  old  term 'for  five  hundred  years,  created  by  Reiert  And  to  contain  A   . 
carl  of  Lindfeyy  by  his   marriage  fcttlement  made  on  the  third  part  only, 
marriage  with  his  firft  lady  (the  lefl!br  being  his  third  wife) 
which  was  ftill  fubfifting,  and  was  now  in  the  executors  of 
the  late  lord  chief  barop  Mouniague^  who  was  furviving 
truflee,    the  term  being  in  truft  for  raifing  portions  for 
daughters  of  that  marriagei  which  truft  was  not  vet  per- But  if  any  of  the 
formed,  6000A  being  yet  due  to  die  countefs  of^  Rivers^  ^"<**  mentionfcd 
who  waSL  daughter  of  that  marriage.     And  diey  infifted,  ^''^.^J^^  Sf^hc*^ 
that  it  was  enough  in  all  eje6(ments  for  the  defendants  to  majors,  the  ex-« 
flicwth^  title  out  of  the  plaintiff,  and  therefore  they  fajd,  w^^tion  as  to    . 
it  was  every  day^s  pra£lice  to  give  in  evidence  a  prior  mort-  jS^^t'brfctm? 
gage  made  to  a  ftranger,  whereby  the  defendant  in  eje£l-  againft  an  ejeet« 
ment  defended  his  pofleflion ;  forejedment  being  a  poffeffory  ^^^  for  them. 
a<aion,  the  defendant's  poffcffion  was  prima  facit  a  tide  for  [,  brought  under 

a  recovery  in 
^owert  the  recovery  will  eftop  the  tenant  and  aU  who  cteiin  under  him  from  infixing  upon  a  priof 
•vtJbodiDS  tefm.    Vide  Com.  ^Sx. 

N  n  a  him, 
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Booth        him,  if  the  plaintiff"  could  not  fliew  a  better,   for  (a)  he 
■"  muil  recover  upon  his  own  ftrcngth,  and  not  upon  the  de- 

fendant's weaknefF.  Ant-  this  was  debated  by  the  counf^l 
(tfj  R.  ace.  Burr.  ^^  \y^^]^  fidefi,  and  ftrongly  urged  by  the  counfel  of  the  Je- 
.^^  **'  fcndant.     Whereupon  the  court  unanimoufly  rcfolved,  that 

unlcfs  the  defendants  would  derive  a  tide   under  that  term, 
or  fliew  they  had  a  title  prior  to  the  recovery  ^which  thev 
could  not  do)  ^hey  were  eftopped  by  the  recovery  to  i;ivc 
th.is  term  in   evidence.     For   firft,    as  to  the    marquis  of 
Lindfty^   who  was  tenant  in  the  writ  of  dow«er^  they  held, 
that    if  he   would  have  took  advantage  yf  this  term,  he 
fhould  have  pleaded  it  in  the  common  pleas  to  the  writ  of 
dower,  not  in^  bar  of  the  action,  for  it  is  no  bar  in  dower, 
but  in  delay  of  the  execution  ;    which  he  not  doing,  but 
pleading  ne  unques pijle  que  dower^  iSc,  he  cannot  no>v  give 
it  in  evidence,  for  that  would  be  in  cfFcfl:  to  falfify  the  re- 
covery ;    for  the  lady  has  recovered  her  dower  as  in  pofftf- 
fion,  whereas   had   this  term  been  pleaded,  fhe  couid  have 
recovered  it  but  in  rcverfion  ;  fo  that  tr.e  marquis  is  eftopped 
to  give  it  in  evidence  by  the  judgment-     Then  die  other  <ic- 
fcndants,  being  all  his  tenants,  are  eftopped  likewife  claim- 
ing under  him.     But  if  they  could  (bew  any  leafcs  prior  to 
the  recsvery,  then  the  court  would  g^ive  them  leave  fo  fer 
to  falfify  the  recovery;    but  being  only  tenants  to  the  mar- 
quis, they  were  eftopped  as  well  as   he.     And /fo/f  chief 
juftice  faid,  that  the  defendants  were  not  within  the  ftatutc, 
which  gives  termors  liberty  to  falfify  recoveries.     At  com- 
mon law  no  termor  could  falfify  a  recovery  in  a  rerj  a<5ion , 
then  the  ftatute  ot  Glouc.  6  Ed.   i.  c,  ii.  gave  termors  re- 
medy where  judgn-ents  were  let  go  by  default;  then  the 
ftatute  of  21   H.  8.  c.  15.   gave  termors  leave  to  falfify 
recoveries   in  any  real  aft  ion   in  all  cafes,  but  th«i  focT 
perfon  muft  (hew  himfelf  to  be  a  termor,  or  derive  a  tide 
under  the  term ;    but  the  tenant  of  the  land   being  a  mere 
ftranger  to  the  term,  is  not  within  the  benefit  of  that  fta- 
tute, io  as  to  give  a  term  of  a  third  perfon  in  evidence  to 
falfify  the  recovery  againft  himfelf,  or  thofe  under  whom  ho 
claims,  which   is   the  prcfent  cafe.     To  which  the  other 
judges  agreed,    and  refufed  the  counfel  of  the  defendant, 
though   very  importunate,  to  admit  them  to  give  evidence 
of  that  term  of  five  hundred  years ;   but  offered   to  fign  j^ 
bill  of  exceptions,  which  the  counfel  declining  to  offer,  at- 
tempted to  falfify  the  iherifF's  return  of  the  writ  of  feifin, 
by  proving,  that  the  lands  in  the  return,  or  at  leaft  a  great 
part  of  them,  were  not  parcel  of  any  of  the  three  manor?. 
Upon  which  oir  Simon  Harcourt  and  feijeant  Pratt  inllfitrd, 
that  the  defendant  was  eftopped  by  the  return  of  the  iberiff. 
and  could  not  falfify  in  this  ejeSnient,  but  might  bring  aii 
a<5tion  againft  him,  if  it  was  made  of  lands  not  part  of  tht 
three  manors,  i^c,    and  Sir  Simon  Harcourt  cited  Sr.  £.r- 
tfnt  13.     P.  Execution  165.  that  if  in  dowef,    the  (hers::' 

gi\c 
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f;ives  feirin  on  the  habere  facias  feiftnam  oi  mor^  than  a  moi- 
i)\  the  heir  cannot  enter,  nor  maintain  an  7iK\(t^  but  muft 
}u\'t?L  fcire  facias  to  admcafure  the  lands  in  the  return.  But 
as  to. this,  all  the  court  was  clear  in  opinion,  that  for  what- 
ever was  comprifcd  in  the  return,  which  was  not  part  of 
the  manors  in  the  judgment,  the  execution  v.';is  i.dtually 
void,  and  advantage  mi^ht  be  took  of  it  in  the  ejectment. 
Whereupon  the  counfel  for  t^e  defendant  attempted  to 
prove  the  lands  in  the  return  not  parcel  cf  the  manors,  but 
being  very  deficient  in  their  proof,  a  verdidt  was  given  for 
the  plaintifi'.     Raymotid  co\xvik\  with  the  plaintiifl 

Henry  Ludlow,  Efq^  et  al.  verf.  John  Lennard. 

'JOSEPH  Kiffin  recovered  a  judgment  in  the  king's  The  death  of  tht 
./  bench  againft  the  defendant  hy  ml  dicit  in  an  a<ftion  on  defendant  in  er- 
the  cafe,    aqd  a  writ  of  inquifition   being  executed,  final  ^^e^Jum""^^ 
judgment     was    given    againft    the    defendant    for    l68/.  picadtd  doesnot 
Whereupon  the  defendant  brought  a  writ  of  error  return- »^atc  the  writ 
able  in  the  exche<juer  chamber,  in  Trinity  term  1704,  which  ^  y^^j*^*  D.acc. 
was  ftili  depending  ;    afterwards  Kiffin  became  a  bankrupt,  71.      '  ^  ^^ 
aiKi  a  commiiSofi  being  took  oit,  the  judgrfient  wai  aiSgned 
to  the   piaintifts,    who  as   a&gnees  of  the  commiilioners 
fued  out  two  fcire  facias^  in  the  king's  bench  opon  the  judg- 
ment, in  which    upon  two  nichtls  returned,  they  obtained 

iudf»mcnt  and  fued  out  z  fieri  facias  thereupon,  and  took  the  a^^JT^^^^ 
\  r     %      »  1     •  ••'  TT  1  •  I     ikjf       ^      .,  oocs  not  lie  upcn 

defendants  goods  m  execution.      Upon  which  Mr.  o^«;^  a  judgment  the 
and  Mr.  Raymond^  moved,  that  the  judgment   in  the ^7>r  execution  of 
facias  might  be  fet  afide  as  irregular,  the  writ  of  error  be-  ^jjided  1^"^"^  u 
ing  ftill   depending,  and  that  the  defendant   might  have  re-  oferroriRracc. 
ftitution.     The   matter  being  referred  to   the  mafter,    he  ante  439. 
reported  the  fa£l  ut  fupra^  with  this  addition,  that  Kiffin 
died  after  the  writ  of  error  brought,  and  after  iyi  nullo  ejl 
erratum  pleaded.     And  the  court  h^lJ  firft,  that  the  writ  of  A"?'^^s^'»'''<'?^Iar 
error  was  not  abated  by  the  death  of  the  defendant  in  error  ^^  "^°"*^"^ 
after  in  nulla  eji  erratum  pleaded.  *   So  that  the  writ  of  error 
was  ftill  depending.     Secondly,  xJtkztfc ire  facias  don't  lie  on 
2  judgment  pending  the  writ  of  error  brought  on  that  judg- 
ment, but  the  writ  of  error  pending   is  a  good  plea  tor  the  If  a  fare  facias 
fcire  facias  :  fo  that  fcire  fkcias  was  not  regular  ;    but  then  "  ^^^T^  ^^^ 
the  three  judges,  Fowe/l,  Powys^    and  Gould^  {Holt  chief  j^u^d^mtnt^d an 
iufticc  being  abfent)  made  a  queftion^  whether  they  fhould  award  of  cxccu- 
fet  the  judgment  onihtfcire  facias  afide  on  motion,  and  *j**"®*'^^^^^ 
the  execution  fued  out  thereupon,  or  fhould  drive  the  de-  Jwo*nihil^?t 
fendant  to  an  audita  querela  :    but  on  oonfideration  they  all  ftiall  be  fet  afide 
held,  the  whole  proceedings   were   irregular,   and  fet  them  *°'  irregularity 
ifide  on  motion.      Mr.  recorder  King,  and  Mr.  Southoufe  ^,.""401*439 
counfel  for   the  plaintiiF.     Fide  2  Lev,  312.  20  //.  6,  4.  Vide  SaJk.  93. 
Cr9,  Jac.   342.  535.  2  Roll,  jibn  492,      Stiles  159,  Str.  i»75.Bl. 
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The  Qjieen  verj.  Tooley  et  alios. 

S.  C.  Holt  4S5.  and  nearly  verbatim  with  the  arg^uxncnts  of  tfar  counfd  at 
Strrjeam'S'Inn.  iiMod.  242. 

Aftatutcautho-     A    N  indiamcnt  was  found  agai nil  the  defendants  for  tho 

rifi.g  the  dean,    jf^  murder  of  one />f»f  ;    and  upon   not  guilty  pleaded, 

(lewardorbur-   the  jury  found  a  (pecial  verdid;   that  by  a  ftatute  made  the 

hear  and  punifh   2/ Zi/iz.  for  the  good   government  of  frejtminjtcry  \k  is 

incontinepcfs     er,aded,  that  for  reformation  of  diforders  in  that  city,  the 

according  to  the  dean,  hiffh  ftewaiKl,'  or  his  deputy,  or  two  capital  bureeiTef, 
cuiiomofaplacc  l    ^         j  -/l     •         '^.  •'     .  '^j.  ^     i 

in  which  the       ^^J  ^^^^  ^^^    punilh    incofitinencics,  according    to   ti:e 

conilablevi  a      cultom  of  London :    th^t  by  the  cuftom  of  LomUn  any  con« 

P*'^"^*y^^       ftablc  of  any  ward,    parifh   or  precin<9:,  may  execute  his 

wtole,  d«s  not  °^^^^  throughout  the  whole  city;    that  within^hc  city,  W 

authorife  a  con-  rough,  and  liberty  of  IVijfmiyiJ^er^    it  has  been  ufed,  that 

ilableofapartot  every  perfon  duly  appointed  conftable  of  any  parifh  within 

t^x'^^^nl^'  the  liberties  of  the  city,  borough,  and  vUl  of  lycftminifieu 

from  the  dean;    h'S  office  of  conftable   in   and  through  the  whole  cityan»i 

Ac.  of  A.  out  of  borough  of  Wiftmlmjier  and  liberties  thereof  has  executed, 

l!\atpart,  ^^^  ^^^j  ^^  execute  :  that  the  eighth  of  Manhj  i  Jnnatj 

fcff.  three  commiffioners   duly  appointed  ^y  virtue  of  the 

aft  for  recruiting  tl;e  army,  for  putting  the  2i8t  in  execution, 

by  virtue  of  that  aft,  made  their  warrant  under  Aeir  hands 

and  fcals,    direfted  ,to  the  conftables  of  the  parifh  of  St 

Margarei\  Wejimirtfier^    within  the  city  of  WtfimnfliTy 

thereby  commanding  the  oonftables,  to  make  fearch  withia 

the  faid  city  and  liberty,  for  perfons  within  the  defcViption  of 

that  aft ;  which  warrant  after  that  day  was  delivered  to  Samuel 

Bray  one  of  the  conflables  of  the  parifh  of  St.  MaTgaret\  to 

be  executed :  that  after  that  day  Samuil  Bray  into  the  parifh  of 

St,  Paul*s  Cavtni  Gi?r^/<f»irl'thc  city  and  liberty  of  Wefimnfitx 

to  execute  this  warrant  did  come,' and  was:  that  within  the 

A  coiL^abk  canr  parifh  of  St.  PauVs  Covifit  Gardtn  there  was  and  is  a  confta- 

aXri^ly  uto?    ble  belonging  to  that  parifh  :    that  Bray  before  fcnt  to  > 

vp  any  perfon    Dint  to  affift  him  to  executc  the  warrant,  that  after  the  faid 

within  his  own   eighth  of  March,  between  eight  and. nine  at  aidit,  at  the 

t^^S^n^i    ^^^  .P^'*  ^f  *'•  -P^«^^  ^^^''^  Gardtn,  the  faid  Samuel  Bray 

(qfpicipn.  flaying  to  execute  that  warrant,  one  Anne  Dekins  in  the 

flreet  between  the  pl«y-houfe  and  the  ^ofe  tavern  he  thea 

Tlsa  fuffieient  and  there  found,  whom  he  fuQ>efted  to  be  a  difbrderly  per* 

mSc^tfj'^kiL-^    fon,  and  then  and  thprc  as  a  diforderly  perfon  took  her  into 

a  min  man-  "^  ^^^  cuflody,  as  conftable  of  the  city  and  liberty  of  IVefimin- 

•flaoghreronly     fter,  to  Carry  her  to  priibn  for  her  fiife  cuflody  3^  that  Anne  De- 

that  he  is  affift-   ^^^  had  been  before  taken  u^i  by  Bray  as  conftable^  a!s  a  d^f- 

ly  dcwinkf- a      ^^^^^^^  perfon  J  that  at  her  bemg  taken  up  by  Bray  the  eighth 

third  pcri'on  in    of  March  fhe  had  not  mifbehayed  herfelf  j  that  Bray  had  no 

prifon.  ace.  ante 

143.  and  fee  the  books  there  ci^ed.  Sed  vide  Forfter  1 3 S,  3 1  o^  ta  ^ t^.  Tho'  the  perfon  detained 
is  a  ftrangcr  to  the  perfon  killing.  Sed  vide  Fofter  ubi  (upra.  And  the  perfon  killin5,did  not  know 
the  detention  was  unlawful.  Sid  vide  Fofter'ubi  &ipra.  And  the  perfon  detaining  pivCeoded  to  be 
aAing  as  a  peace  officer.^  The  courts  are  bound  to  take  notice  ex'officip  of  public  aa»  of  pardot). 
Where  an  oifence  of  which  a  man  is  found  guilty  is  pardoned,  the  court  wiU  order  a  fpcdal  entry 
to  be  made  on  the  roll,  that  no  juigment  was  given  on  accc^unt  of  the  pardon.  If  a  writ  of  ip- 
pcal  again  A  a  perfon  in  the  cuftody  of  the  fhcriif  is  dcliyered  to  the  iherifi,  he  becomes  intnicci- 
atcJy  in  cuftody  unco  the  appeal. 

*'  warrant 
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warrant  to  take  or  detain  her:  that  after"  the  taking  of  the  ^»«»*'a 
faid  Anne  DekinSy  the  prifoncrs  {B^-ay  then  having  her  i^n  To.©let. 
cuftody)  in  another  place,  called  Covent  Gardsn^  did  meet 
(they  being  all  llrangers  to  Anne  Dektns)  drew  their  fwords, 
and  aflzulced  Bray^  to  refcne  her  from  his  cuftody';  that 
Sray  fljiiwed  his  conftable's  ftafti  and  declared  he  was 
about  the  queen's  bufmefs,  and  intendeil  the  prifoners  no 
harm ;  wnercupon  ihey  put  u^  their  fwords,  and  Bray 
carried  tr.e  woman  to  the  round-houfe :  that  the  pri- 
foners a  little  after,  the  faid  Jnm  Dekins  being  in  the 
.  faid  prifon  in  'Ccvcnt  Garden  aforcfaid,  drew  their  fwords 
again,  and  alTauIted  the  faid  Bray  on  account  of  the 
imprifonment  of  the  faid  Anne  Dekinsy  and  to  get  her 
difcharged ;  that  Bray  caJled  fome  perfons  to  his  affiftance, 
to  keep  her  in  cuftody,  and  to  defend  himfelf  from  the  vio- 
lence of  the  prifoners :  that  Dent  came  to  his  affiftance : 
that  while  JDent'wzs  in  the  conftaWe's  affiftance,  and  before 
any  ftroke,  one  erf  file  prifoners  gave  Dent  the  mortal  wound 
in  the  indi<f{men(  nocntioned,  of  which  he  died,  as  in  the 
indi<5tment>  is'c^  that  the  two  others  were  aiding  and  aflift* 
ing  him  that  eaye  the  firoke ;  but  whether  the  defendants 
were  guilty,  t?r-  ' 

This  cafe  was  argued  laft  term  by  Mr.  Raymond  for  the 

Iicen,  and  Mr.  PengcUy  for  the  prifoners,  he  with  Mr. 
utwycbe  being  aiiigned  by  the  court  to  be  counfel  for  them, 
Mr.  Raymond  for  the  queen  faid,  thelre  were  two  points  in 
Ac  cafe :  firft,  whether  Bray  was  in  the  execution  of  his 
office,  for  if  he  were,  then  it  is  undoubtedly  murder :  fe- 
coodly,  fuppofe  he  was  not,  yet  it  will  be  murder,  becaiife 
^MTC  was  not  a  fufficient  provocation.     And  as  to  the  firft 

Joint  be  cited  9  Co.  66«  4  Co.  26$.  Conftables  may  feize, 
iforderly  perfons,  and  were  officers  at  common  law." 
4  Iff/i,  %bi.  10  Bdw.  4.  18.  a.  5  Hen.  7.  7.  b.  22  Ed^^ 
J5.  and  not  only  diforderly  perfons,  but  alfo  fufpiciojus 
perfons,  and  it  being  found,  that  (be  was  a  fufpicious  per- 
fofi>  Bray  had  an  authority  to  feize  her ;  and  that  he  may 
feize  fufpicious  perfons,  ne  cited  5  Edw.  3.  14.  LaniL 
fren.  12.  and  we  muft  rely  upon  thefe  cafes,  becaufc  the 
fpecial  verdid  only  finds  h<jr  to  be  a  fufpicious  perfon.  it 
will  be  objeded  to  me,  that  he  being  conftable  of  St.  Mar^ 
gartfsy  was  out  of  his  prccinft,  when  he  took  her  up  in 
St.  PauPs  Covent  Garden.  To  which  he  awTwered,  that  the 
ftatute  of  27  EUz.  found  in  the  fpecial  verdidl,  has 'relative 
words  to  the  city  of  London^  and  by  cuftom  in  that  city, 
any  oonftablc  in  the  city  may  exegute  his  authority  through- 
out the  city  \  and  though  conftables  are  not  named  in  the 
zJBty  yet  others  being  named,  he  fhall  be  comprehended : 
as  if  a  remedial  lav/  be  made,  and  only  one  perfon,  men- 
tioned, yet  it  may  extend  to  others*  not  named,  as  the  fta- 
tute dc  circumfpeife  agatis^  where  the  bifliop  of  Noryuuh  is 
only  mentioned,  yet  all  other  bifhops  are  comprehended, 
aiyl  he  cited /i/%.  AIkui.  Prohibition.  2  Irjl.  487.  I  Rich.  2^ 

r.  12/ 
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Rbgina  f.  12.  Pkwden  Com.  36.  b.  It  is  found,  that  they  have  ufd 
Too  tv  ^  ^^  execute  their  authority  all  over  JVeJiminJier  -^  and  though 
they  have  not  faid  time  out  oFmind,  it  is  well  in  this  c.?fc, 
being  a  fpccial  verf^iifl  ;  but  in  pleading,  that  (hould  have 
been  let  forth.  2  Roll.  699.  Trin.  13  Car,  AiU^i  v.  Grc^i'. 
his  having;  a  warrant  from  the  commiflioners  of  the  re- 
cruiting acl  dt.'^s  not  hinder  him  from  feizin^  a  difordcrly 
pcrfon  in  brer.ch  of  the  peace.  And  perhaps  it  may  be 
cbjcftcd,  that  ftie  was  not  a  difordcrly  perfon.  To  vt-hxh 
he  anfwered,  that  the  conftablc  having  had  her  before  in  his 
cuftody,  as  a  difordcrly  pcrfon,  might  wellfuipeS  her  again, 
it  being  between  eight  and  nine  at  night,  between  the  play- 
houfe  and  the  Rofe  tavern. 

Secondly,  fuppofc  that  Bray  was  not  in  the  execution  of 
his  office,  yet  here  was  not  a  fufficicnt  provocation  to  ex- 
tenuate that  atft  of  violence,  as  to  make  it  manflaughter 
only.  For  it  is  found,  that  fhc  being  in  cuftody,  the  pii- 
lo::ers  drew  their  fvvovds,  and  aflauhed  jPr^jr;  upon  which 
he  (hcw^.-d  hi*?  ll-aff;  now  if  that  were  no  provocation  to 
the  prironcr"5,  then  it  is  murder  j  for  killing  a  peribn  wirh- 
out  provocation  is  mwrdcr.  Hale  PL  Cor,  45.  3  Injl,  53. 
And  perhaps,  if  fhe  had  rtfifled  herfelf,  and  killed  thecon- 
ftahle,  it  might  only  have  been  manllaughter ;  but  it  is 
murder  in  a  ftranger.  Now  fpcaking  words,  whereby  a 
man  fufFers  damage  in  his  reputation,  it  is  never  allowed 
to  he  a  fufficient  provocation,  to  make  the  killing  of  fuch 
pcrfon  manllaughter  only,  as  in  KfL  55.  much  lefe  ftiouM 
a  wrong  done  to  a  ft  ranger  be  fufficient  provocation  to  make 
It  only  manflaughter  in  me,  if  I  kill  the  perfon  who  did  the 
wrong,  bccauie  it  cannot  be  fuppofed  fo  great  a  provoca- 
tion to  me;  fo  that  in  all  cafes  there  mull  be  a  proportion 
in  the  provocation  to  the  acl  of  violence  done  after:  a^r 
if  a  mrji  break  my  clofc,  and  I  with  a  ftake  beat  his  brains 
oirt,  it  is  murder,  as  was  held  in  Maugrid^e^s  <afi^  AW.  132, 
becaufe  ti)e  provocation  bore  no  proporti(m  to  the  death  o\ 
the  man,  and  there  fhould  be  an  open  act  of  violence  dene 
to  make  it  only  manllaughter.  He  faid,  he  expected  Hop- 
iins  Huggefs.  cafe,  KeL  59.  137.  would  be  ohjecied;  but 
this  cafe  differs  from  that,  becaufe  there  they^cimc  civilly 
5^nd  demanded  a  fight  of  the  warrant ;  but  in  this  cafe  the 
very  firft  a6l  vyas  an  aflault  upon  the  conftables :  their 
fwords  were  drawn,  and  an  actual  fightings  which  incrcafcd 
the  provocation  ;  but  here  was  an  jiiTault  on  the  pcrfoti 
tilled,  before  a  blow  given  by  thofe  of  his  party;  thcr<* 
V  was  no  warrant,  but  here  was  a  known  perfon  of  the  law  j 

therefore  uj)on  thefe  reafons  he  fubmitted  it  to  the  court, 
llrft,  that  Bray  was  in  the  execution  of  his  office;  fecondly, 
if  he  were  not,  here  was  not  a  fufficient  provocation. 

Mr.  Pefigelly  for  the  prifoner  argued,  that  ^/-/t;  was  not  a 
known  officer,  becaufe  no  authority  was  given  to  confta- 
bles  by  the  27th  of  £//z.  for  that  afl  is  not  univerfal,  like 
the  ftatutc  cA' aVr?/w^'>f«^/r  agatii-^  or  the  ftaiute  of /;^$//«'n- 
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/?t^r  concerning  the  warden  of  the  Fle/ti  but  it  is  only  a  Rigina 
particular  jurifdidHon  given  to  particular  perfons,  from  ^  ^ 
whom  the  conftable  had  no  warrant  i  but  this  warrant  was 
given  him  by  the  comTniilioners  of  the  recruiting  aft:  and 
though  in  Lo/idon  the  cuftom  may  give  a  jurifdiftion  to  the 
coiiftables  to  a6t  all  over  the  city,  yet  in  IVeJlminjiir  there 
is  no  fuch  cuftom.  The  fpccial  verdift  finds,  that  fuch  a 
QMi\on\  has  been  ufed  in  TVeJiminJler^  but  does  not  fay  time 
out  of  mind  ;  and  the  aft  of  Elizabeth  being  found,  makes 
it  plain,  that  they  don't  pretend  to  fuch  a  cuftom  time  out 
of  mind.  In  Hit,  1 1  /F*//.  3.  the  King  v.  Chandler^  anU 
545.  it  was  fettled,  that  9  conftable  cannot  go  out  of  his 
prccinft  ;  but  a  juftice  of  peace  by  his  warrant  may  appoint 
a  conftable  by  name  to  execute  it  any  where  within  the  ju* 
rifdi6tion  of  the  juftice  of  pei^ce.  Secondly,  it  does  not 
appear  that  the  commiflioners  were  appointed  for  this  par- 
ticular place  or  county,  but  it  is  only  faid  they  were  duly 
appointed  commiftioners,  and  bv  the  aft  of  parliament  the 
execution  of  their  warrant  is  reftrained  to  particular  officers 
within  their  jurifdiftion:  and  in  this  cafe  there  was  a  par- 
ticular conftable  in  Cotjeni  'Garden^  fo  as  ihere  was  no 
failure  of  juftice;  and  therefore  he  ufurped  an  authority, 
and  confequently  he  was  a  trefpaffer  to  all  people  he  took 
up.  But  taking  him  to  be  a  lawful  officer,  yet  that  will 
not  juftify  his  afting  any  thing  beyond  his  authority :  it 
does  not  appear,  that  he  ever  afted  under  the  recruit  war- 
rant; and  though,  if  be  fees  perfons  fighting,  he  may  re* 
ftrain  them  ex  o^cioy  or  take  up  fufpicious  perfons,  yet  the 
taking  of  this  woman  was  not  lawf^il,  for  ftie  was  very  de- 
cent at  the  time,  and  therefore  no  caufe  of  fufpicion;  but  » 
they  ihould  have  found  her  to  be  a  night-walker,  as  is 
tifual  in  fuch  cafes.  HearrCs  Pleader  392.  488,  489. 
15  Edw.  I.  c.  4.  Upper  Bench  Precedents  in.  218.  522, 
Upon  taking  up  a  fufpicious  perfon,  it  muft  appear,  that 
there  was  a  juft  caXtfe  of  fufpicion  :  as  when  a  man  is  taken 
up  for  felony,  if  a  felony  has  been  committed,  it  is  caufe 
of  fufpicion,  for  the  caule  of  fufpicion  is  traverfable.  12  G, 
92..  ^tiki  J  66.  iRolL  Jfbr,  55.  590.  559.  2  Inft.  52. 
172.  3  Injl.  118.  221.  2  f^ent.  22.  Brook  commijjion 
fi  3.  If  the  conftable  had  no  authority,  he  was  in'  an 
aftual  breach  of  the  peace,  and  might  be  indifted,  and  is 
liable  to  all  the  confequences  of  it;  but  ^'here  an  officer  is 
killed  in  the  execution  of  his  office,  there  is  no  doubt,  but 
it  is  murder*  Cro.  Car.  371.  537'  7^^^  4^9.  Hale  ^6.' 
tflnft.  333*  But  as  this  cafe  is,  if  jffr^Ty  him felf  had  been 
killed,  it  had  not  been  murder,  much  lefs  ftiall  it  in  killing 
an  aiSftant.  And  as  to  the  p^ovocation,  though  it  is  found 
in  the  fpecial  verdift,  that  they  did  not  fee  the  firft  arreft, 
yet  they  faw  her  under  reftraint,  and  Bray  was  continuing 
the  trcfpafs,.  when  they  came  up,  and  they  came  to  refque 
the  woman,  that  was  unduly  reftrained  of  her  liberty: 
therefore  their  feeing  her  under  reftraint,  takes  off"  all  im^ 
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KseiNA  p]ied  malice;  and  fince  it  is  not  found,  that  they  \ifat  upon 
Too'ey  ^^  *^'  defign,  they  cannot  be  fuppofed  to  have  any  previous 
malice.  There  is  a  veiy  remarkable  paflage  to  this  pur- 
pofe  in  Stiles  467.  ^and  it  is  put  in  Kei,  136.  which  was 
this  :  Bucknail  was  indebted  to  y.  S.  B.  a(id  C  came  firOm 
the  creditor  y,'  S,  to  demand  the  money;  B.  took  a  fword 
that  hung  up  and  was  in  the  fcabbard,  and  (lood  at  the  door 
with  it  in  his  hand  undrawn>  to  keep  Bucknail  the  debtor 
in,  tillthcydid  fend  for  a  baih'fF  to  arreft  him:  thereupon 
Bucknail  the  debtor  took  out  a  dagger,  which  he  had  in 
his  pocket,  and  ftabbed  By  this  upon  a  fpecial  verdid  «*as 
adjudged  manilaughter,  becaufe  he  was  infuited,  and  im« 
prifoned  injurioufly,  without  procefs  of  law ;  and  though 
within  the  v^rds  of  the  ftatute  of  ftabbing,  yet  not  within 
the  reafon  of  it.  The  point  they  went  upon  in  Hopkins 
*  H^gg^tt*^  cafe,  KtL  59.  157-  was  upon  retraining  the  li- 

berty of  the  fubje<ft.  And  though  it  was  objeScd  by 
Mr.  Raymond^  that  there  was  an  adlual  fighting,  yet  that 
does  not  alter  the  cafe ;  for  in  Maugridgis  cafe  the  firft 
'Z&.  of  violence  being  done  hy  Maugridgey  it  was  heldjnur- 
der,  notwithftandingthereiiftance  that  Coptmzit^KeL  136. 
Now  if  therq  w^  no  oridnal  oi^ice  againft  Braj^  there 
could  be  no  derivative  msuice  to  DenU  who  came  to  bis 
ailiftance ;  for  where  there  is  no  malice  in  the  principal,  it 
cznnot  fgrtdi  perfoTumn  Hale  50,  Dier^  128.  Earl  of  Jtf- 
li/hry*sc2k.  KeL  87.  izCo,  57.  Therefore  upon thefe 
reafons  he  fubmitted  it  to  the  court)  whether  the  prifonert 
are  e;uilty  of  murder. 

Now  this  term  it  was  argued  again  before  all  the  jud^ 
oi  England  2X  Serjeanf  s-inn  in  CSancery-lanfy  upon  which 
argument  the  judges  were  divided  in  their  opinion,  viz* 
ifolt  chief  juftice,  Powell^  Powysznik  Gould \}iK\cts  of  the 
king's  bench,  and  baron  Price^  baron  Rury  and  baron  I^ffvely 
•  that  it  was  manflaughter ;  and  Trevor  chief  juftioe  of  the 
common  pleas,  Blencawef  Tracy  and  Dormfr  yn^lces' of  ^ 
common  pleas,  and  ff^ard  loi'd  chief  baron,  that  it  was 
murder.  And  the  la(l  day  of  the  term  Holt  chief  juftice  of 
the  king's  bench  delivered  the  opinion  of  all  the  judges  in 
the  king's  bench.  He  (kid,  that  thofe  judges,  who  were 
for  manflaughter,  founded  their  opinions  upon  the  followii^ 
reafons :  iirft,  that  it  was  a  fudden  a^on  without  any  pre- 
cedent malice,  or  apparent  dc(ign  of  doing  hurt^  but  only 
to  prevent  the  inipi  ifonment  of  the  woman,  and  to  refeue 
her,  who  was  unlawfully  reftrained  of  her  liberty:  and  if 
the  woman  was  uniawfnlly  imprifoned,  then  it  cannot  be 
murder,  and  cited  4  Gf.  40.  Toung^s  cafe ;  9  Cf,  65, 
Jktackalley's  cafe,  where  it  is  held,  that  if  a  conftable  be 
killed  in  the  execution  of  his  office,  it  is  murder;  but 
~  it  is  otherwife,^  where  he  is  doing  a  wrongful  and  opprcf- 
iive  a£b:  it  is  not  only  neceflary,  that  the  conftable  be  in 
$he  execution  of  his  office^    to  mak«  d^e  kilhng  of  him 
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murder)  but  he  muft  give  notice,  that  he  is  come  to  keep      Ricina 
the  peace.     ThompforCs  cafe,  Kii  66.  cud  fo  is  Tcung\  cafe,     ^    *' 
zni  MackalUys  cafe,  to  be  underftood;    for  if  he  does  not 
give  notice,  the  party  may  reafonably  fuppofe,  that  he  came 
to  affift  his  adverfkry. 

The  fecond  point  td  be  confidered  is,  whether  Bray  *wai 
in  the  execution  of  his  office  ?  The  ftatute  of  27  Eliz.  don't 
mention  a  conftable,  only  a  power  given  to  the  dean,  high 
ileward,  and  two  capital  burgelRs  of  Wejlmnfter ;  but  it 
does  not  follow  from  thence,  that  the  conftable  has  fiich  si 
power  ;   we  are  aU  agreed,  that  the  power  of  the  conftable  » 

is  no  greater  tljan  it  was  before  this  aft.  One  of  the  judges 
held>  that  5r^  was  conftable  <^y^^^i  but  that  Cannot  be, 
fmce  theie  was  a  conftable  at  that  time  \vi  OovenuGarden. 
Now  if  the  conftable  of  one  parifli  has  not  power  over  the 
whole  liberty,  then  Bray  had  no  more  authority,  than  if' 
he  had  been  no  conftable  at  .all.  Supppfe,  for  argument's 
iake,  that  Bray  was  conftable  of  C?i;^«/-Gtf »*//^;f,  1  take  it» 
'that  tHc  taking  up  the  woman  was  illegal,  though  (he  had 
been  in  his  cuftody  before ;  and  if  fo,  he  did  not  adf  as  a 
conftable,  but  a  c^ciimon  opprtflTor  :  the  verdift  don't  find, 
thatfhe  was  guilty  of  any  difordcrly  aft  when  he  had  her 
in  his  cuftody  before  ;  and  it  is  not  a  conftablc*s  fufpeftlng, 
that  will  juftify  his  uking  up  a  perfon,  but  it  muft  be  juft: 
grounds  of  fiifpicion,  for  that  is  traverfable,  2  Injl,  52.  as 
if  a  felony  be  done,  it  is  good  caufe  of  fufpicion,'  that  is,  if 
I  fufpeft  a  perfon  where  a  felony  is  done,  it  is  warrant 
enough  for  me  to  arreft  him ;  but  it  would  be  hard, 
that  the  liberty  of  the  fubje£i  fliould  depend  on  the  will  of 
the  conftable,  and  (h-'ll  his  not  liking  a  woman's  looks  be 
any  caiife  of  fufpicion  ?  - 

3.  The  prifoners  in  this  cafe  had  fufScient  provocation  5 
for  if  one  be  imprifoned  upon  an  unlawful  authority,  it  is  a 
fuffiqient  provocation  to  all  people  out  of  compaffioni  much 
more  whert  it  is  done  under  a  colour  of  juftice,  and  where 
the  liberty  of  the  fubjcS  is  invaded,  it  is  a  provocation  to 
all  the  fubjeds  of  England. "  He  faid,  that  a  conftable  can- 
not arreft,  but  when  he  (fees  an  adlual  breach  of  the  peace  j 
and  if  the  affray  be  over,  he  cannot  arreft.  3  Cro.  372. 
3  Hen.  7.  IQ.  Conftablcs  have  an  authority  by  the  ftat;ute 
to  arreft  perfons,  but  that  muft  be  by  warrant  from  the  juf- 
tices  oi  peace  ;  but  in  this  cafe  there  was  no  warrant. 

The  rcafons  of  the  five  judges,  who  -were  of  opinion  it 
was  murder,  were  thefe  :  four  of  them  did  agree,  that  Bray 
had  no  authority,  but  one  was  of  opinion,  that  ihev^ing 
his  ftaff'was  fuffiqient  j  but  I  never  know  that  a  conftable*s 
ftaff  was  of  fo  much  efficacy,  when  the  conftable  himfelf 
had  no  authority :  four  of  them  held,  that  ftie  being  a  ftran^ 
ger  to  the  prifoners,  it  could  be  no  provocation  to  them : 
Qtt\erwif^  if  0^e  had  been  a  friend  or  fervant :  but  fure  a  man  ^ 

ough* 


1301  Mich.  Term  8  Annse  rcgfna. 

Rig  IK  A  ought  to  be  concerned  for  magna  charta  and  the  laws  ;  and 
TooLET.  if  any  one  againft  the  law  imprifons  a  man,  he  is  an  of- 
fender againft  magna  charta.  We  feven  hold  this  to  be  a 
fufiicient  provocation,  and  we  have  good  aucliority  for  it : 
in  Hopkins  Huggrt^s  cafe,  KeL  '59.  137.  (and  this  cafe  is 
ftronger  than  that)  the  judges  that  were  of  opinion,  that 
the  cafe  was  only  manftaughter,  did  not  found  their  opinion 
upon  the  fight  between  them,  but  the  provocation  by  the 
x:nlav;ful  imprifonmcnt ;  and  the  four^  who  were  of  opinion 
that  it  was  murder,  conformed,  and  gave  judgment  accord- 
ing to  the  opinion  of  the  eight:  and  five  judges  in  this  cafe, 
-who  think  this  cafe  murder,  fay,  that  to  a  relation  or  friend 
it  is  a  provocation,  but  not  to  a  ft  ranger ;  but  this  is  a 
diftinftion  not  to  be  met  with  in  our  books.  He  cited 
Phwd.  lOi.  where  two  fight  upon  malice  prepenfe,  the  fer- 
vantofcne  of  them,  not  knowing  of  the  malice,  comes  to 
2flift  his  matter,  and  kills  the  other,  this  is  held  but  man- 
flaughter  in  the  fervant ;  which  cafe  is  abridged  in  Hale  51. 
the  reafon  of  which  cafe  is  not  bccaufe  he  was  fervant,  but 
becaufe  he  knew  not  of  the  malice.  They  fay,  that  Hopkins 
HuggefsQztty  KeL  5g.  137.  is  primae  tmprejfionis  \  but  yet 
it  is  of  good  authority,  being  given  upon  mature  confidera- 
tion,  and  refolved  by  eight  of  the  judges.  They  fay,  like- 
wife,  that  in  the  cafe  at  bar,  it  could  not  be  a  provoca- 
tion to  the  prifoners,  becaufe  they  know  not'  that  fhe  was 
illegally  arretted;  but  furely /j^»<9r^ff//tf/i^/ will  excufe,  but 
never  condemn  a  man.  Indeed  he  aSs  at  his  peril  in  fuch 
a  cafe,  but  he  mutt- not  lofe  his  life  for  his  ignorance,  when 
he  happens  to  be  in  the  right ;  and  cited  Sir  Henry  Ferrer'^ 
cafe,  where  he  was  arretted  by  a  vrarrant,  which  named 
him  knight,  when  he  was  a  baronet,  and  his  fervant  killed 
the  bailiff,  and  judged  only  manflaughter,  becaufe  he  was 
arretted  upon  an  ill  warrant.  Suppofe  a  man  having  a 
judgment  againft  him  goes  abroad^  and  upon  his  return  is 
mfprmed  that  there  are  bailiffs  in*  his  houfe,  he  goes  and 
kills  one  of  them;  but  it  proves,  that  they  are  thieves  that 
come  to  rob  him ;  in  this  cafe  he  is  in  no  fault.  They  ob- 
jected, that  it  is  dangerous  to  allow  fuch  a  power  to  the 
m^b  ;  but  a  provocation  does  not  make  it  an  allowin?  the 
offence,  but  only  mitigation  of  the  punifhmcnt,  and  for 
this  the  law  makes  the  diftinftion  between  murder  and  man-* 
J  llaughter.     They  fay,   that  the  prifoners  came  after  the  im- 

priforvnent  of  the  woman  was  over  ;  but  certainly  the  put- 
iing  her  in  prifon,  and  not  carrying  her  before  a  juftioe,  as 
they  (hould  have  done,  is  an  aggravation  :  and  why  fhould 
Bray  call  Dent  to  his  affiftance  after  fhe  was  in  nrifon  ? 
They  all  agreed,  that  he  was  not  conftable  of  Covent^Gar^ 
den^  and  if  fo,  it  cannot  be  murder;  for  if  a  writ  be  di- 
refted  to  the  ^er iff  of  Middle fexy  and  the  man  goes  into  the 
county  of  Bucks^  the  fherift  follows  and  arrefts  him  in 
Mucksy  he  kills  the  flicriff ;  this  Is  only  manflaughter.  I  am  as 

much 
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much  for  a  reformation  a?  any  one,  but  in  a  legal  manner;  Regina 
for  vir  bonus  e/f  qui s  ?  qui  confulta  patrumj  qui  leges  juraque  nr.  '*' 
fervaU  After  the  chief  juft ice  had  ended  his  argument,  the 
counfel  for. the  prifoners  prayed  the  court,  that  they  might  be 
called  to  judgment,  in  order  to  pray  their  clergy,  there  be- 
ing an  appeal  lodged  againft  them,  that  they  might  have  it 
to  plead  to  the  appeal;  and  hoped  they  might  have  it, 
riotwithftanding  the  late  general  aft  of  pardon,  which  par- 
dons punifhments  of  maiiflaughter ;  and  made  a  doubt, 
whether  they  could  plead  this  matter  without  an  aftual  pray- 
ing of  their  clergy,  and  having  it  allowed.  But  the  court 
faid,  they  were  bound  to  take  notice  of  the  aft  of  pardon, 
whereby  manflaughter  was  pardoned;  and  therefore  they 
muft  difcharge  them,  but  they  ordered  a  fpecial  entry  to  be 
made  upon  the  roll,  that  the  court  would  not  give  any 
judgment,  becaufe  of  the  general  aft  of  pardon.  There- 
fore they  were  difcharged,  as  to  the  indiftment ;  but  there- 
being  a  writ  of  appeal  delivered  to  the  (herifF,  the  court 
held,  that  they  were  in  cuftody  on  the  appeal  by  the  delive- 
ry of  the  wr|t  to  the  IherifF. 

Regina  verj.  Harris. 

AT    the  quarter-feiSons  holden  at  Guildford  Hxt  I2th  Thefefliohsor 
day  of  July  the  eighth  year  of  the  prefent  queen,  the  two jufticci  have 
-/!•         ^        •'i-  °    r^  tT'fi         •  under?  &6  Ed. 

juitices  grant  a  licence  to  Cjeorge  Harris  for  keepng  a  com-  ^,  c.  15.  f.  1. 

mon  alehgufe  ;  and  at  thc;  next  feffions,  viz,  the  fourth  day  a  dlfcretionary 
of  Ofiober  following,  they  made  this  order:    **  Whereas  it  P<^o^  f"p- 
"  appears  to  this  court,  that  George  Harris  of  JValton  upon  hoLfci^^^thin 
**  Thame 5^,  tsfr,  doth  keefba  lewd  and  diforderly  houfe,  it  is  their  jurifdiaion 
"  therefore  ordered  by  this  court,  that  thc  (aid  Georgi  Har-  adiibiium. 
"  ris  be,  and  is  hereby  fuppreft  from  keeping  an  alehoufe, 
"  y^.  after  fix  weeks  time  from  the  firft  day  of  the  prefent 
**  feffions,  y^."     And  this  order  being  removed  into  the 
king's  bench  by  certiorari^  Mr.  Raymond  moved  toquafli  it, 
becaufe  by  the  5  W  6  Edw.  6.  f.  25.  there  muft  be  a  pre- 
vious conviftion,  and  that  by  the  o^th  of  two  men,   before 
the  juftices  can  hinder  his  felling  of  ale,  ^c.     For  by  the 
ftatute,  every  man  who  has  a  licence  to  fell  ale,  is  to  be 
bound  in  recognifance  with  furety,  to  keep  good  orders, 
fcff.  and  that  is  to  be  certified  the  next  quarter-feffions,  and 
they  are  10  enquire  whether  any  fuch  perfon  bound  in  fuch 
recognifances,   if  they  have   done  any  aft,    wheieby  they 
have  forfeited  the  fame ;    and  if  they  have,  to  award  pro- 
cefs,  to  {hew  why  theyfliould  not  forfeit  it.     But  per  curiam 
this  order  was  confirmed,  jHi// chief  juft  ice  being  abfent; 
and  by  Powell  juH'icCy  the  juftices  in  feffions  have  a  power 
by  this  aft  to  fupprefs  alehoufes,  and  need  not  proceed  by 
information  or  conviftion ;    but  they  have  thereby  a  dlfcre- 
tionary 
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Regina      tlonary  power  given  them  to  fupprefs  them,  without flicwlng 
Haakis.      anycaufe  or  mifdemeanor :    and  where  the  aft  fpeaks  of  a 
'  ^    conviftion,  that  is  only  intended  where  the  juftices  proceed 
for  the  penalty,  which  ouglit  to  be  hyfcire  facias. 

'  The  words  "  m  TX /T  R-  Petigelfy  moved  to  quafli  an  order  made  by  two 

tomitatu  pra-     iV.i  juftices.  'Fhe  exception  was,  that  Southampton  was  in 

b<2v ofa  S^     ^^^  margin^  but  it  was  faid  in  the  \nydy  of  the  order  to  be  made 

tice's  order  do     ^y  A.  and  B.  two  juftices  de  ccmhatu  praediSfo ;  fo  it  does  not 

not  rrfcr  to  the  appear,  that  the  two  juftices   were  of  the  county,  and  it 

cwii^yinthe      (j,^])  ^^^  j-efer  to  the  margin-     Which  the  court  agreed,  and 

^  -^"^t*  712/     ^^^^»  ^^^^  praediilo  in  orders  or  (a)  indictments  don't  refer 

y,a4^'*^  y-*-      ^^  ^^^  county  mentioned  in  ihe  margin,  though  it  (b)  docs 

ki  declarations,  and  therefore  the  order  was  quaflied. 

(«)  Vide  ante  886.  {b)  Aec.  ante  tld^  R.ace.  BL 

Regina  verj.  Lane. 

S.  C.  but  diflferemly  reported  ix  Mod.  i/o.     iTort  27$. 

Acapitalburu       A    ^^^damus  wzs  direSed  to 'the  mayor,  alderman,  anA. 

gcfs may  rcfign   x\  common  Council  of  Glouce/ier,  to  reftcre  to  Lane  the 

by  parol,  vide     place  of  a  capital  burgefs.    ,They  returned,  that  Lane  wrote 

•lit  not^acood  *  certa'm  fcandakus  letter  to  an  alderman,  which  aoiounted 

tcium  toamaiK  to  a  libel  j    and  that  he  being  charged  therewith,  at  a  court 

danius  torcftorc  afterwards  holden,  he  confentcd  to  be  turned  out,  t^c.  And 

corp^^  exception  was  taken,  that  this  was  not  a  good  return  of  a 

heccnfemedto  refignation  ;    for  they  Ihould  have  returned,  quad  ip/o  prae- 

be  turned  out.    d!£fus  Lane  re/tgnavit^  and  that  they  accepted  it,  £srV.  Pcwetl 

juftice  held,  that  a  refignation  might  be  b^  parol  according 

to  Sir  Jonathan  Jennings  cafe,  ante  563,  but  then  it  (hould 

Kave  been  returned  more  certain,  Wr.     Therefore  per  cu* 

riam  a  peremptory  mandamus  was  granted* 

A  ffiri  'tth  A  ^  aftion  was  brought  in  the  kteg's  bench,  and  laid 
thecaufc^ofan*'  JLjL  the  declaration  ad  damnum  of  the  plaintiff  50J.  Ser- 
■aioni$  under  jeant  Richardfin  moved  thfe  court,  that  this  aAion  ouzhtto 
the  fum  men-  -  j^ave  been  brought  in  the  court  of  confcience  in  LorJIon  by 
drnumof'th.  the  I  Jac.  I.  r.  I4.  which  enaSs,  that  if  the  caufeof  ac 
declaration  can-  tion  be  under  forty  ihillings,  and  the  defendant  a  freeman 
not  be  received,  of  London^  it  (hall  be  brought  in  the  court  of  confcience 
24^  bm  f^^L'fo  *s  aforefaid:  and  he  had  an  afip'davit^  that  the  caufe  was 
Bfc75i«.  Burr,  under  forty  fhillings.  But  by  Powell  juftice,  it  ought  to 
S;*-  appear  upon  the  trial,  that  the  caufe  of  a£Hon  was  under 

forty  (hillinzs,  and  he  would  not  take  the  oath  of  the  party. 
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A  Writ  went,  out  to  ffemove  an  inquifition  difelo  defe^  A  certiorari  to 
and  they  return  an  inquifition  nuper  captamy  and  upon  2^?^^'^*^^"*' 
the  return  it  appeared  to  be  taken  after  the  teftt  of  the  writ  captam  wiU 
of  certiorari ;    and  Sir  Edward  Nbrthey  urged,  that  it  was  remove  one 
well  removed,  though  taken  after  the  te/le  of  the  writ,- as  a  "'J'^^^ 
writ  of  error,  Wr.  and  by  Pwi/^/Zjuftice,  a  writ  of  f^rf/ortfri  tiorari,  R.  ace. 
removes  any  order- or  conviSion,  though   they  be  made  or  ante  8  j6.  vide 
taken  after  the  tefie  of  the  writ,  fo  they  be  taken  before  the  ^*?  "95- 
return.    Then  Mr..  Raymond  took  exceptions  to  the  inqui-^ 
fition :  Firft,  becaufe  it  is  faid  to  be  taken  coram  coronato-  ^  coroner*t  In. 
ribu^dominae  reginae^  and  docs  not  fay  for  what  place:  Se-  quifition ought'* 
condly,  it  is  hid  per  facramentum  drndecimy  Wc.  and  don't  to  (hew  upon 
hyprolorum  ei  legalium  hormnumy  nor  for  what  place :  *^<l^^*^*4e^ 
upon  thefe  exceptions  the  inquifition  wasquafhed.  ^ity  who  took 

it  was  coroner,  and  that  it  was  taken  by  the  oath  of  *«  honeft  and  lawful  men,**  vide  anu  926, 
368. 

Regina  verj.  Cecill. 

MR.  Gilbert  moved  to  quaih  an  order  of  feffions  made  Thefeffionsmay 
upon  Cecill  the  mifter,  to  pay  John  Yeoman  his  fer-  make  an  order 
vant  7/.  for  wagfes  in  hiifbandry  ;  and  took  two  exceptions  ^^waee^Sm*^ 
to  the  order :    >  irft,  that  Teaman  was  a  covenant  fervant,  fenwit  in  huf. 
and  that  the  ftatute  does  not  extend  to  covenant  fervants,  bandry,  vide 
though  they  are  fervants  in  hufbandry :  his  fecond  exception  ^j"™»  Servants, 
was,  that  by  the  order,  it  appears  to  be  made  upon  the  oath  ^I'^^^YiWi  or- 
of  the  fervant.     As  to  the  firft  exceptiony  Powell  j  uft ice  d"r  cannot  be" 
faid,  that  the  ftatute  having  always  had  a  favourable  con-  made  upon  the 
ftruSion,  has  been  extended  to  covenant  fervants  >n  huf- ^^^T*"'* ^-^^ 
bandry:    and  to  the  fecond  he  faid,  it  would  be  hard  to  ,00.2.0.19. 
charge  themafter  upon  the  oath  of  his  fervant  upon  a  private  31  Q.  2.  c.  11. 
coDtrad  or  covenant  between  them,  and  that  is  againft  a  *"**  aowdcr 
rule  of  law,  that  any  fliould  be  a  witriefs  in  hisown  ciufe  ;  JlSS^hia* 
and  the    ftatute    not  direSing    that    the    fervant's    oath  oath  ftiall  be 
fliould  betaken  in  this  cafe,  the  juftices  fliould  have  pro- 4«*^*«<*- 
ceeded  according  to  the*  rules  of  law,    and  upon  this  firft 
ftirring  of  it  it  was  adjourned.     And  the  lafV  day  of  this 
term,  it  being  moved  again  by  Mr.  Gilbert^  {a)  and  the  laft  ex- 
ception urged  again,  Mr.  Raymond  of  the  (ame  fide  faid, 'that 
the  juftices  having  grounded  their  judgment  in  this  order 
upon  the  iervant^s  oath,  it  was  not  fufficient  evidence,  to 
adjudge  the  money  due  to  the  fervant ;  and  tho'  perhaps  he 
could  not  have  evidence  to  prove  the  contraA,  yet  there  is 
no  doubt  but  he  might  prove  the  fervice,  and  if  he  had  done 
..  fo,  he  had  put  it  upon  the  mafter  to  prove  the  contrary. 
Mr.  Lutwycbe  for  maintaining  the  order  faid^  that  orders 

C«)  See  the  aft,  and  it  will  appear,  that  it  vvas  firft  intended  to  extend  only  to  fervants  who  hart 
the  rated  Wages,  and  not  covenant  fervants ;  and  then  if  the  fervant  had  proved  how  long  he  had 
ferved,  it  appeared  how  much  was^due ;  but  now  ^hey  have  extended  the  ad  to  covenant  fervants, 
aad  this  mafters  the  mifchiei'in  this  cafe,  for  it  will  be  difficult  perhaps  for  the  fervant  to  prove  how 
Bmch  he  had  agreed  for ;  but  however  he  ought  not  againft  a  rule  of  law  to  be  admitted  to  prove 
it  htatfelfi    NQte  to  the  firft  Edition, 

differ 
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Rbgina      differ  from  adlions  at  law,  and  it  is  the  conftant  practice  to 

^^^j  hear  upon  the  oath  of  the  fervant :  and  though  the  order  fays 

upon  the  oath  of  the  fervant,  and  hearing  his  counfel,  yet  for 

ought  appears^  there  might  be  other  evidence  befides  die 

fervant's  oath* 

Pot<;^// juftice.  The  oath  of  the  party  has  been  allowed 
fometimes  in  cafes  of  neceflity,  but  there  is  no  neceiuty  in 
this  cafe,  for  there  might  have  been  evidence  of  the  fervice: 
Pjtcj^jjuftice,  and  Gould  ]\i(i\ct  agreed,  and  therefore  the 
order  was  quaChed; 

Note,  Mr.  Puckele  was  with  Mr.  Lutwyche^  who  faidthe 
oath  of  the  party  was  not  agpinft  law,  beeaufe  it  is  allowed 
fometimes  in  the  IVelch  circuit. 


Hutchinfon  verf.  Savage. 


A  general  releafe 
will  not  dif- 
chaifc  a  demand 
a  man  had  in 
right  of  another, 
if  he  lad  any 
demanc)  in  his 
own  right  opon 
which  the  releafe 
could  operate  at 
the  time  of  mak- 
ing the  releafe. 
Q^R.  ace. 
Carth.  118. 
3  Lev.  273. 
I  Show.  1 30. 
Holt  6zo. 
D.  cont.  ante 
a^5.  vide  ante 
135,  662. 


QE. 


orge  Hutchinfon^  ;^dminiftrator  of  yohn  Dawjini  brings 
an  aftion  againft  Robert  Savage  for  goods  fold  by  the 
inteftate  to  the  defendant.  The  defendant  p]cad<:,  that  the 
plaindfF,  the  i^th  of  Decern.  1708,  releafed  to  the  defend- 
ant, his  heirs,  executors,  and  adminiftrator«,  all  and  all 
manner  of  a<^ions,  caufe  arid  caufes  of  a£tions,  fuits,  bills, 
bonds,  writings  obligatory,  debts,  dues,  duties,  accompts, 
fum  and  fums  of  money,  judgments,  executions,  extents, 
quarrels,  controverfies,  trefpuUcs,  damages,  and  demands 
whatfoever,  as  well  in  hw  as  equity  or  otherwife,  which 
Hutchinfon  had  againft  him  the  defendant,  &c.  The  plain- 
tiff replies^  and  craves  oyer  of  the  releafe  ;  upon  which  a 
general  releafe  is  fet  out  of  all  debts,  dues,  and  demands^ 
tsff.  of  Hutchinfon  J  fo  that  George  Hutchinfon^  as  creditor  of 
Sauage  (it  fays,  that  he  and  others  the  creditors  of  Savage 
do  releafe  him)  and  then  fays,  that  at  the  making  that  re- 
leafe the  defendant  ¥^s  indebted  to  him  in  his  own  right  in 
the  fum  of  fix  pounds,  and  that  he  give  the  releafe  to  re- 
leafe that  dabt,  tiff,  to  which  the  defendant  demurred. 


Mr.  Ketelbey  for  the  defendant  faid,  that  fuch  general  re- 
leafes  did  difcharge  the  debt  due  to  him  as  adminiftrator, 
and  cited  RolL  Mr.  404. 

Mr.  Dee  for  the  plaintiff  urged,  that  the  cafe  in  Rolle  had 
been  held  not  to  be  lawj  and  that  it  was  Certain,  if  a  man# 
grants  emnia  bona  fua^  goods  which  he  has  as  adminiftrator 
do  not  pafs,  and  cited  3  0^.6.  and  that  general  words  in 
a  releafe  are  qualified  by  the  particular  words  3  Lev,  273, 
and  ^72,  where  a  bond  taken  in  th^  name  of  J.  S. 
to  t!ie  ufe  of  J^D.  is  not  releafed  by  a  rdeafed  of  all 
demands,  i^c.  by  J.  S.  to  the  obligor.     Stoics  v,  Stoief. 

And 
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And  thnt  if  the  releafe  in  this  caufe  had  nothing  to  work  Hu-rc!»i 
tip'jn,  then  perhaps  it  would  have  releafed   this  debt  due  to      SavI' 
him  as  admini jlrator ;  but  a^  this  cafe  isj  it  ihall  enure  upon 
the  debt  due  to  him  in  hjs  own  right. 

Pcu'///  juftice  (*iid>  that  the  cafe  in  Ro,  Ahr.  was  taken  oift 
of  the  year  book  of  EdM.  3.  39  Edwi  3.  gtr.  at  which  time 
the  law  was  held,  that  a  grant  of  omnia  bonafua  by  an  exe- 
cutor or  adminiftrator  paft  goods>  which  they  had  as  execu- 
tor or  adminiftrator  j  but  now  that  cafe  is  held  contrary^ 
and  there  is  no  difference  between  a  grant  and  a  releafe  ^ 
therefore  that  cafe  of  a  grant  of  omniabonajua  will  goverrf 
this  prefent  cafe  :  but  if  there  had  been  no  other  debts  for 
the  releafe  to  work  upon,  then  it  had  releafed  this  debt^ 
Upon  this  argumept  the  cafe  was  adjourned,  and  the  laft 
paper-day  of  this  term  Mr.  Raymond  for  the  defendant  ar- 
gued, that  it  was  plainly  the  intent  of  the  parties,  that  it 
mould  difcharge  all  the  dcbts^  as  well  in  his  own'right,  as 
adminiftrator;  for  it  fays,  all  aftions,  that  we,  ev^ry  or 
any  of  us,  y^.  and  every  tpan's  deed  fhall  be  taken  mc  ft 
ftrongly  againft  himfelf,  as  a  releafe  to  //.  B.  of  all  afrionsy 
releaies  as  well  joint  adlions  as  feveral ;  and  as  to  the  ob- 
jeclion,  that  a  grant  of  amnid  bona  fua  don't  pafs  goods  as 
adminiftrator,  he  faid,  that  the  cafe  in  R$lle  was  well  abridg- 
ed, and  a  good  authority.  He  cited  l  Leon,  203.  Plowdz 
209.  Noy  io6iand  Cro*  Jac.  318.  where  thebufband  grant-*, 
ed  to  hinn  /mx,  titufunty  et  iritereje  fua  de  ei  indec'inns^  which 
he  had  in  the  right  of  his  wife  j  and  held  tkftC  they  pafsy 
though  he  had  them  in  his  wife*s  rights 

//o// chief  juftice*     If  he  have  no  good6,  but  as  admini- 
ftrator, they  muft  pafs  fey  a  grant  of  6mn\a  bona  fuui     Atf 
journatUn 

Regina  ve;f.  S(cdma'rt, 

N  information    was  exhibited   againft   the   defend.int  r 
^  by  the  addition  of  gerrtleman  j    the  defendant  pit;u^:  0  i.?- 
in  abaiemcnty  that  he  was  an  iipholffercr,-  and  not  agent!':-    • 
ftian;  and  a   rule  being  obtained  at  the  fide  bar  to  amend  t^^ 
the  information,-  Mr.  Raymond  moved  at  th6  (hewing  cairfe,  h. . 
why  it  fhouW  not  be  amended,  and  faid,  that  as  they  h^dv!''. 
token  advantage  of  this  miftake  by  pleading  in  abarem'.-nt,  '^' J,' 
Jj^  court  could  not  amend  it ;    a«d  cited  Buckfon  v.  Hof-  '"^'^ 
^ms^  Mich,  3  Ann,  B,  R,  ante  1.059.  where  after  nuHiei  re- 
/^rf  pleaded  to  'a  fcire  fuckis^  which  mif-recited  a  judgment^ 
an  amendment  was  denied ;    and  that  criminal  matters  are' 
tsoi  within  the  ftatute  of  amendments/ 
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Mr.  Whitaker  of  the  feme  fide,  that  there  was  no  precc-* 
dent  to  warrant  amendments,  after  taking  advantage  of  it 
by  pleading)  and  all  the  cafes  mentioned  of  amendments 
immediately  before  trial  in  informations  are  only  of  Hips 
of  clerks. 

Powell jM&ice  feid,  that  informations  arc  the  fugcjeftions 
of  ^e  attorney  general,  which  he  may  amend  any  time  be- 
fore trials  but  it  is  a  queftion^  whether  it  can  be  done  after 
advantage  took  of  it  by  pleading,  as  in  this  cafe.  He  faid^ 
that  informations  are  within  the  ftatute  of  additions,  but 
this  ought  not  to  be  amended  to  fialfify  the  defendant's  plea, 
though  ifl'ae  be  not  joined,  and  that  a  mi/homer  in  au  indict- 
ment was  not  amendable,  and  faw  no  difference  between 
that  and  an  information.  If  one  be  indited  by  his  right 
name,  and  he  pleads  mifnomer  in  abatement^  ani  you  indid 
him  again,  he  is  eflopped  to  fay,,  that  the  name  he  gives 
himfelf  in  his  plea  is  not  his  right  name^  Adjourned  t» 
fearch  precedents. 


If  a^mad  Bein* 

diAed  by  his 

right  name  and 

plead  mifnomer 

in  abatement,  he 

is  eftopped  to 

deny  that  name, 

that  he  gives 

Iwnfcl^  vide  ante  697,  and  the  books  there  cited. 


THE  plaintiff' brought  an  aflion,  and  was  npnfbited, 
and  afterwards  he  brought  another  adion  for  the  fame 
caufe,  and  a  motion  was  to  ftay  proceedings  till  he  paid  hi^ 
coils  upon  the  firfi  nonfiiit,  and  granted  per  sk 


'  6urtaJfU> 
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'Emorandum,  Str  John  Holt  knight^  lord  chief  juftite 
iyjL  of  the  queen^s  bench^  who  had  executed  that  ojffice  with 
great  reputation  for  his  couritgey  integrity  and  compleat  know- 
lidge  in  his  prcfejftdn^  everjince  the  revolution  {being  Jivorn 
into  that  office  in  Jiafter  term  1689)  died  March  5,  aifoiit  three 
in  the  afiernoon^  at  his  houfe  in  BI?dford-walk,  after  a  long  - 
lingiring  fcknefs^  anno  sfcteitis  fuae  68. 

Memorandum,  March  t3,  17P9>  Sir  Thomas  Parker 
higbty  her  Majejlfs  youngejl  ferjeant  at  law^  wat  fworn  int6 
the  office  of  thief  ju/f ice  ofiheking^sbenchin  the  room  of  the  laie 
diefjiijiice  Holty  at  the  lord  chancellor  Cooper's. 

Memorandum,  March  26,  i^id.  5/rltJenry  Gould  knight^ 
sneofher  Majejiy'*s  jujlices  of  the  queen^s  bench,  died  at  hit 
chambers  in  Serjean!t*s  Inn  in  Chancery-Lane,  aimo  aetati$' 
fuac  66. 

Memorandum,  That  M^y  12,  in  this  prejeni  Eaftcr  *V;%7s' 
iir  Robert  Eyer  knight,  her  Mdjejlfs  foUittor  gcncrji^  and 
Thomas  Pengellv  ef quire  Were  fwefrn  fer)eants  at  the  cha-ict-ry 
^tfr,  taunted  at  the  common  pleai,  and  gave  an  €niertain?ne>i:  to 
the  nobility,  judges,  &c.  at  Serjeant's  Inn  Hall  in  Fli';t- 
Street.  ll?e  motto  of  their  rings  was  unit  et  imp-^rat.  jiid 
the  next  day  being  Saturday,  May  13.  Mr.  ferjeant  Y/^rtwai 
fMorn  one  of  the  jujiices  of  the  king^s  bench  in  the  room  of  jujlice 
Gould  deccafed,  at  the  lord  chancellor  Cowper's,  and  the  jiinc 
time  Mr.  Raymond  was  fworn  foUcitor  general,  both  their  pi^^ 
fi'^ts  being  fealed  that  day.  \ 

Oo  * 
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ir  Annae  reginoe,   B.   R.    17 12. 
Sir  Thomas  Cooke  Winford  verj\  Powell. 

JnanlfldcbitatnsC  IR  Thortyn  CoDhe  JViuford  brought  a   writ  of  error  in 
aiTun .  f!  in  ..n    O  ;he  kind's  bench  upon  a  judgment  againft  him  in  the 
infftior  -rurt      jVLirjbnIfia  in  an  adlitm  on  the  cafo,  wherein  Pcwfil  ^c- 
ft^'J^rndarTtc  ^^^f^^>  ^'^'^^  whcreas  rh(T  faid  Sir  Thmas  QoJtf  irinford  the 
.-^to       I2rh  of  June  in  the  fc vcnth  year  of  this  queen,  at  the  pa- 
'•^^  riih  of  St.  Giles  in  the  Fielit  in  comlfatu  ATtddUfex^  ac  infra 
r^i'v^vA     jurifdiflimcrH  bvfus  curiae^  in  con  lid  Tat  ion,'    that   the  faid 
-v::o  •vvlrhinthe     /^^^'tt;/// at  the  (picinl   rcqiicft  of  Sir    Thomas  Cooke  U'^mfs^i 
jurifdi^iion.        had  pcrniitlcJ  the  {M  Sir  Thomas  Cooke  If'^itiford.to  ufe  the 
79*^Tnd  the"   P^"^  '''  ^^^^  ^M''^  Porwell  filuate  in  the  parim  aforefaid,  gc 
ciifts  thcFB  eiicd.  "j/'*^  comitatum  ct  jurifdicfionem  praediSios^    to   water  his 
horfes  for  fix  months  before,    and  had  provided  watei  for 
the  faid  horfrs  for  the   faid  fix   months,  promifed  the  faid 
Powell^  that  he  the  f.ud  Sir  Thomas  Cooke  jyinford  would  pay 
the  faid  Powell  what  he  rcafonably  defcrved  for  the  fame, 
ifc.   and  makes  the  proper  averments.     Then  there  is  a 
count  upon  a  quantum  meruit  for  goods,  &?f.  fold  and  deli- 
vered.    Then  follows  this  count :    Cumque   etiam  the  faid 
Pmvelly  p^Jiea^  fcilicet  d/e  anno  et  locofupradiJfis^  adfpeciaUni 
injiantiam  et  requijitionem  ipftus  Sir  Thomas  Cooke  lyinfordhzi 
permitted  eundcm  Sir  Thomas  Cooke  JVinford habere  ufam  alius 
Jlagni  et  aquae  ipjjus  Powell,  in  area  ipjius  Powell  ad  hvandw^i 
et  ad  aquandum  alios  equos  ipJius    Sir  Thomas  Cocke  fflnfcni: 
idem  Sir  Thomas  Cooke   /Fiuford  in  conjideratione  indepzfitdy 
fcilicet  die  ayino  et  loco  fupradiSlis  promifed  to  pay,  i^c,    Oa 
rt'T.  affninpfit  pleaded,  and  ifliie  joined,  a  verdift  was  given 
for    Powell  for  7/.  bd,  damage,  and  judgment  was  given 
for  him   in  the  Marjlxnfea  to   recover  the  feme.     And  on 
this  writ  of  error  brought,  and  judgment  was  reverfed,  be- 
caufe    it  did    not   xippear    in    this    laft  count,    that   the 
aliudfiagHum  et  aqua  ef  PowclPs  was  within  the  jurifdic- 
tion    of  the    court,     which,  cannot    be    intended    in  the 
cafe  of  an  inferior  jurlfdisSlion,  where  nothing  (hall  be  in- 
tended 
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tended  to  be  within  the  jurifdlflinn,  that  is  not   exprefsly     Wikfobd 
averred  lb  to  be  ;    though  in  the  cufo  of  a  fupcrior  jurifdic-      p^^^ 
tion  nothing  fhall  be  intended  cut  of  it.     R.^ivf/^ofi^  i'cYichor 
gi^neral  for   the  plaintiff  in  error,  Mr.  ferjeant  Corny ns  for 
the  defendant.     The  crfcs   cited  for  the   plaintiff  in  error 
were  I  Sound,  74.  Pencuk  v.  Bell  IS  Kandall.  Sir  Tho,  ^ones      ^ 
Rep.iio,  JFaliis   v.  Sguir/'.     T,  Jones  103.      3  Kel?.  677,, 
Hnrvey  V.  HoilancL     3  h(v.  Z34,  243.     M'lco  v.  M^ii^h. 
T  VenU\^.  in  tlie  c.\fe  of  Hccly  v.  JVard^  I  rcntr,  28.  BayJ:^ 
leyv,  Painc^  and  fee  tkaniofi  v.  Davyes^   'mtr,  Ihi   13  IV,  3 
A  R,  Rot.    179.      J?2te  795.      I    Sid.    95.      Littlebury  v. 
JVright.   I  RotL  J/.r.  545.  A.  3.     /:;<?  v,  Storie.     S.  C.  Cro, 
Car.  571.     Jones  451.       * 

Jenkins  qui  tam,  Scc^verf.  Home  in  Scaccario, 

N  an  information'  ifpon  a  ftizurc  of  currants  import-Ifafhip  isfeizcd 
_  ed  in  the  IVilliamzwd  Akt:  cf  Plyrnoulh  into  the  pout  of  ^'^^^^fat  large 
London^  contrary  to  the   ■::    f  naviii:.rion,  l^  Car.  2,  x.  18.  "^JJ^c^j-u"^^' 
/  14.  from  Algiers  in  yf,.W  ./,  the  currants  not  being  of  the  (hall not  be  dif- 
grov/th,  prcducl,  or  manufacture  of  that  pLxe,  or  of  the*^^^»^5e<ion 
region  where  they  were  fl^ipped,  \£c.  The  defendant  claira-  nr^'^eTof  Ihe 
ed  property,  and  on   I  iii-c  joined,  notice  was  given  for  trial  profccutor  of  an 
in  Trinity  term  laft,  and  for  the  fitting   after  Triiiity  term  infcrmation  in 
laft.     And  on  motion  on  behalf  of  Charles  Moone,  a  ^^o\x-^i^^^^^^l^\ 
rity  for  Home  on  the  writ  of  delivery,  the  following  order  according  to 
was  made,  viz.  Mtddlcfex.,    "  Whereas  a  writ  of  delivery  notice,  if  he 
«  for  the  (aid  Ihip  with  her  apparel  atid  furniture  bath  been  '}^^^^^^  ^^  »"- 

J    1         J         1.       i-    t     /-    1  •  •    tends  to  try  It 

"  awarded  under  the  leal  of  this   court,  upon  a  reco^ni- the  term  after 
"  fance  entered  into  to  her  majefty,  by  Edzvnrd  Grcfe  of  E^Jl  The  application 
«  Smilhfield  br^-er  and  Charles  Moone  of  Moivell  in  the  coun-  ^^^  tJic difchargc. 
^  iy  ot  Cornwall  cooper^  dared  the  1 1  th  day  of /^Z^rwrf^y  laft, 
"  in  the  fum  of  252/.  now  upon  the  motion  of  Mr.  Doda 
"  of  counfel   with  the  faid    Charles  Motnc^  informing  the 
"  court,  that  the  plaintiff  gave   notice   of  trial  to  be  had 
"  inthiscaufe,  the  fitting  of  the  lord  chief  baron  within  y^*^^*!^^?"^! 
"  the  laft  Trinity  term  in  M:ddlefex\  in  purfuancc  of  which  a  cJul<^canMV" 
"  notice  the  faid  Qjarles  Moone  attended  with  his  counfel  have  coftj^on 
"  and  witnefles  on  the  day  appointed  for  the  faid  trial,  as  account  of  the 
«  alfo  on  the  day  of  fKting  after  the  fiid  term  in  Middlefix,  pia^!^Vto p'o . 
"  not  hairing  re$:eived  any  countermand  from  the  faiJ  plain- oeid  to  trial 
«  tiff;  whereby  the  faid  Charles  Moone^  who  is  at  the  whole  a^-ording  to 
«  charge  of  the  defence  n^ade   in  this  caufe,    was  put  to  Inay'tcaJ^thf^^ 
"great  cxpencet  it  was  therefore  now  prayed  that  the  faid  coft&of  thcdc- 
"  recognifance    might  be    difchargtd,    and   that    the   faid^^'^^^*        , 
«  Charles  Moone  might  have  his  colH :  it  is  this  ^.ly  ordered 
"  by  the  court,  that  the  faid  recognifance  entered  into  by 
**  the  faid  Edward  Grofe  and  Charles  Moone  Ihall  be  vacated 
^  and  difcharged  ;    and  that  it  be  referred  to  John  Morgan 
*  Efq;  deputy  to  her  m?iefty's  lemcmbrancer  of  this  court, 

«  to 
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|^xN1c^^'».     «  to  tax  the  faid  Charles  Moone  his  cofts  againft  the  plaintiff 
Ho»uE       **  '"  ^^^  caufe;  unlefs  caufc  be  fliewed  to  the  contrary  oij 
"  thelaft  oi  Michaelmas  term  next.'* 

Upon  the  motion  of  Mr.  Attorney  Qeneral,  the  follcitor 
general,  and  Mr.  Ward^  at  the  fctting  down  of  caufcs  after 
this  term,  to  which  time  the  order  was  enlarged,  it  was 
difcjiarged;  firft,  as  to  the  difcharging  the  recognifance 
upon  declaring  the  plaintiff  intended  next  term  to  try  the 
caufe ;  fecondly,  as  to  the  payment  of  cofts  for  not  going 
on  to  trial ;  becaufe  fuch  order  can  be  made  only  in  behalf 
of,  and  upon  the  motion  of  tlie  defendant^  and  his  counfel, 
and  not  in  behalf  of  the  fecurity.  Lord  chief  baron  B:/7, 
and  Lovel  baron,  prefent  in  court.  Note  ;  the  lord  chief 
baron  exclaimed  againft  the  order,  as  being  obtained  per- 
tcdly  irregularly  without  affidavit^  and  by  fiuprifc. 

Ongley  verf.  Pealc 

S,  C.  2  Eq.  Abr.  Devifes.  P.  pi.  8.   ift  Ed.  p.  35S.  8  Vin.49.  P^'9- 

«ndihis*lm)h*  T?  ^  ^  ^  ^^  ^^  reverfe  a  judgment  given  In  the  common 
fucceflivdy  ^  t^j  pleas.for  Peale^  in  an  ejcdtment  for  houfes  on  LuigaU- 
(without  men-  hill  in  LondoHy  on  the  domife  of  Oliver  St,  yohn^  brought 
tioninj?ihc order  againft  Mr.  Ongley^  and  four  other  tenants:  on  not  guilty 
fortherrlivcs,  pleadcd ;  as  to  all  the  defendants  but  Mr.  Ongley^  and  as  to 
vith  this  con-  all  the  houfes  but  one,  the  jury  find  for  the  defendants;  and 
dition  that  they  35  to  that  onc  houfc  they  find  a  fpccial  verdi6l,  zz/z.  that  the 
1 2th  oi  January  1668,  Oliver  earl  of  Bolingbroke  was  feifed 
thereof  m  fee,  and  being  fo  feifed  the  faid  12th  of  Janutiry 
made  his  will.  [Note,  that  will  was  not  found  in  hate 
verba  in  the  fpecial  verdift,  nor  the  deyifcs  therein  contain- 
edj  and  that  the  20th  of  Atay  1679,  he  being  feifed  as 
aforefald,  dehito  modo  fecity  ^gillavity  et  public avii  a  codicil 
in  writing  to  the  faid  will  annexed,  which  follows  in  W 
verba  "  May  20,  1679.  A&morandum:  Whereas  my  uncle 
"  Jnthony  St,  Johny  and  my  deareftand  beloved  wife,  whom 
"  I  made  my  fole  executrix,  are  dead :  that  as  to  what  I 
*'  left  to  them  I  revoke  this  my  faid  laft  wiU  and  tcftament 
"  in  manner  following  :  Firft,  as  to  the  aooo/.  given  my 
"  dear  wife  out  of  the  manor  of  Melchbourne  I  give  and 
"  leave  it  to  Sir  St.  Andrew  St.  John  of  IVoodfordy  alfo  my 
"  impropriation  of  Thurley  to  him  and  his  heirs:  I 
**  give  to  him  and  his  brothers  fucceffivcly  for  their 
*'  lives  my  houfe  at  Ludgate  [the  houfe  in  queftion] 
**  with  this  condition  neverthclefs,  that'  the  faid  aoocZ 
*'  be  not  paid  to  Sir  St.  Andrew^  nor  the  impropriation 
«'  of  Thurley  entered  on,  till  within  a  month  after  his 
}^  marriage.  And  as  for  my  houfe  at  Ludgate  I  do 
V.  not  leave  it  to  him,  nor  his  brothers,  afore  to  be  en- 
'     ' «tercd 


do  not  enter  on 
or  cnoy  the 
prcmifcs  until  a 
month  after 
their  marriages, 
is  fufficiently 
certain.  S.  C. 
10  Mod-  103. 
And  if  A.  is  the 
elder  of  the 
brorhers  they 
iliall  take  ac- 
cording to 
their  if  niotity. 
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"  tcred  on  and  enjoyed,    till   fuch  time  alfo  after  their      Okclst 

**  marrUg^s;   as  for  all  my  other  lands,  £srV,"     That  the      p,7t*, 

earl  died  fcifed  ;  that  at  the  making  the  codicil  bir  St,  Andrew 

had  two  brothers,   Rowland  and  UliveVy  that  Sir  St,  Andrew 

was  eldeft,  Rowland  the  fecond,  and  Oliver  the  third ;  that 

Rowland  died  in  the  life-time  of  Sir  St,  Andrew  and  Oliver^ 

that  Sir  St,  Andrew  died  lOth  of  February  1708,  that  Oliver 

was  married  divers  years  before  Sir  £/•  Andrew's  death,  and 

is  yet  living  ;    that   Oliver  entered  after  Sir  St,  Andrew*?* 

death,  and  demifcd  to  the  plaintifi^  lie.     Upon  which  fpe* 

cial  verdict  judgment  was  given  for  the  plaintift,  in  ejedt- 

ment   in   the   common  pleas«      Whereupon    Mr.    Ongley 

brought  this  writ  of  error  in  the  king's  bench.     And  it  wks 

argued  by  the  folicitor  general  for   the  plaintiff  in  error, 

that  the  dcvife  was  void  for  incertainty,  certainty  beirtg  as 

much  required  in  the  cafe  of  a  will  as  to  the  perfon,  as  in 

the  cafe  of  a  deed;  as  a  devife  by  A.  to  his  fon,  wjiere  he 

has  two,  is  void,  becaufe  non  conjiat  .which  he  meant,  Cro* 

Eliz,  743.  in   the  cafe  of  Taylor   and  Sayer»     Now  here 

it  is    uncertain    by  re.ifon    of  me   word   fucccfllvely  not 

(hewing  which  ftiall  take  firft,  and  which  fecond,    in  fuc- 

ceHion.     That' the  conftruifiion  ought  to  be  made  from  the 

words,  but  in  cafe  of  a  deed  fuch  a  limitation  Had  been  void. 

Hob,  313.  Cro,  Jac,  zbi^*     Hutt.  87.  Windfmorey.  Hobart 

in  point,  SLtid  Hob,  314.  Greenwood  v.  Tyler,     But  there  is 

no  reaibn  in  a  will,  when  the  words  arc  the  fame,  to  put  a 

different  conftruQion  upon  them.     But  if  it  had  beeny«f- 

ce£iveficut  nominantur  in  chartOy  ^c,  it  had  been  good  in  a 

deed.     Dier  361.     So  it  would  be  in  a  will. 

Secondly*  The  condition  in  relation  to  marriage  makes 
it  more  uncertain,  for  till  marriage  none  can  take ;  and 
fuppore  the  fecond  brother  had  married,  and  another  of  the 
other  two,  who  muft  have  took  ?  Certainly  none  of  them. 
Or  if  he  that  is  married  (hould  take  firft,  then  that  would 
overthrow  the  other  CQi\^x\x&\ono^ fuccejpm^  that -the  oldefl: 
ought  to  take  iirft,  and  then  the  fecond,  and  then  the  third. 
Objeftionj  the  intent  is  apparent.  Anfwer  i.  The  intent 
muft  be  coUeflcd  from  the  words,  but  the  words,  as  was 
faid  before,  import  no  fuch  thing,  and  nothing  can  be 
averred  debars  for  their  explanation.  Secondly,  the  ijitent 
cannot  controul  the  operation' of  law  ;  as  a  devife  to  y.  S. 
for  life  without  impeachment  of  waftc,  remaijider  to  the 
heirs  males  of  his  budy,  the  devifor  intends  only  an  eftate 
for  life  to  J.  5.  yet  the  law  fupervenes  his  intent,  and  he  ' 
will  be  tenant  in  tail.  2  Leon,  70.  Chaloner  v.  Bnvyer^  and 
bv  Hale  chief  juftice  in  tlie  cafe  of  A7;/^  and  JilcUing,  i 
Ventr,  214,  225. 

Mr.  ferjeant  Pengelly  argued  for  the  defendant  in  error, 
that  the  devife  to  Sir  ^t,  Andrnv  was  a  direct  devife  to  him, 

a^ 
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Pkcliv  as  appears- by  the  preceding  words  ;  that  that  could  notb^ 
p,*  •  avoided  by  doubtful  expreflions  after  that  the  devifor  toolc 
notice  of  the  brothers,  accordirfg  to  the  rules  of  common 
law,  which  was  according  to  theii  feniority:  that  what  he 
meant  by  fuccfjftvb  is  plain,  and  therefore  in  a  will  ought  to 
take  efFeft,  for  which  purjwfe  there  are  ftronger  cafes  \j\ 
the  books,  as  Raym,  28.  Bate  v.  Amhurft  y  Norton,  A  de- 
vife  to  one  of  his  coufin  jimherJTs  daughters,  who  fliould 
marry  a  NortQ^^  held  good  to  the  firft  that  married  a  Norton^ 
Dier  323.  6.  Qevife  to  y,  S.  on  condition,  and  then  that 
it  fliould  remain  to  his  houfe :  held  a  good  remainder,  be- 
caufc  they  conftrued  his  houfe  the  head  of  his  family.  Stiles 
434.,  5.  Moor  037.  Br,  Leafe  64.  he  likewife  cited  as 
appofite  cafes. 

Secondly,  the  claufe  about  marriage  made  no  alteration 
in  the  expoiition  of  the  wilj  5  only  added  a  reftrid^ion  to  the 
devife,  which  before  was  general ;  and  therefore  if  the  fe- 
cond  fon  married  before  the  cldeft,  yet  he  could  not  take 
by  this  dcvife  5  which  the  court  agreed,  and  took  it  to  be 
a  mighty  plain  cafe,  and  affirmed  the  judgment  nificaufay 
ifc.  But  Mr,  attorney  general,  who  was  to  have  fliewn 
paufe,  taking  it  to  be  clearly  againft  him,  never  did  fhcw 
caufe,  and  fo  the  judgment  was  affirmed  againft' Mr.  0«^- 
A^,  who  was  a  purchafer  for  a  valuable  confideration  by  the 
advice  of  Mr.  ferjeant  P^//i^^r/fl«,  and  Mx^  Richard  tVebh 
pf  the  Inner  Temple,  And  my  client  told  me,  Mr.  JVebbon 
a  further  and  late  confideration  adhered  to  his  former  opi- 
nion that  the  devife  was  void  for  uncertainty.  Note,  Oli- 
ver St,  John  takes  but  an  eftaie  for  life  by  the  will,  and  fo 
the  fale  by  Poudett  earl  of  Bolingbroke'i  heir-at  law,  and 
brother  to  carl  Oliver^  to  Mr.  Onglej^  will  be  good  as  tQ 
fhe  fee. 


t 
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MEmorandum,  On  Sunday  Auguft  i,  17 14,  at  half  an 
hour  puji  f even  in  the  fnorning  her  majejiy  queen  Anne 
died  at  Kcnliiigcon,  in  the  fiftieth  year  of  her  age^  being  born 
the  btb  of  February  1664.  Upon  her  deceafe  the  lords'^  and 
others  of  her  late  majejifs  privy  council  immediately  met  at  St. 
James'j,  ivhere  the  injh  uments  figned  by  his  majejiy^  andfealed 
by  him^  purfuant  to  the  aSi  of  parliament  of  b^  '  of  the  lati 
fueen^  appointing  feveral  lords  to  be  added  to  tbofe  appointed  by 
thefaid  a£l  of  parliament  to  he  regents  during  the  king^s  abfencey 
were  produced  by  the  lord  archbijhop  of  Canterbury,  the  lord 
chancellor  Harcourt,  and  Monfieur  Krienburg  the  Hanove/ 
mtnijler^  and  opened  and  ready  and  afterwards  ordered  to  be  in* 
rolled  in  chancery. 

The  regents  by  the  ad  of  parliament  were, 

Thomas  lord  archbijhop  of  Canterbury. 
Simon  lord  Harcourt,  lord  chancellor, 
Charles  duke  of  Shrewfbury,  lord  treafurer, 
John  duke  of  nucks,  lord  prefident  of  the  council. 
William  ^<?r/ ^  Dartmouth,  lord  privy  feaL 
Thomas  earl  of  Strafford,  firji  commiffioner  of  the 

admiralty. 
Sir  Thomas  Parker,  lord  chief  juftice  of  the  tinges 

kench^ 

The  regents  appointed  by  the  King^  by  the 
three  inftruments  under  his  hand  and  feal. 

William  lord  archbijhop  0/  York. 
Charles  duke  of  Shrewibury. 
Charles  duke  of  Somerfet. 
Charles  duke  of  Bolton. 
William  duke  of  Devonfhiret 
Henry  duke  of  Kent. 
John  duke  o/hrgyXt, 
James  duke  of  Motitrofe. 
John  duke  of  Roxborough. 
Thomas  earl  of  Pembroke. 


Arthur  earl  of  Anglefca. 
Charles  earl  of  Carlifle. 
^  Paaiel  (arl  of  Nottingliamt 

^  Mountague 
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Mountagiie  Venahles  earl  of  Abingdon. 

Richard  earl  of  Scarborough. 

Edv^'-ard  ear  I  of  Orford. 

Charles  hrdvifcount  Townfhend, 

Charles  lord  Plalifax. 

William  lord  Cowper. 

Then  all  the  lords  of  the  late  queen's  privy  eottncil prejent 
took  the  oaths  of  p*-ivy  cou>jfelhrs^  the  ^jeat  Gffi:erSy  who  ufedts 
be  Jtvorn  in  council^  took  the  oaths  of  their  ojfices^  end  then  the 
lords  jujl  ice:  t^\k  the  oaths  of  allegiance. and  fuprcmacy^tic.  ac- 
cording to  that  atl* 

Allthe  judges^  Icings  ferjeants^  attorney  and  (oUcitor  general, 
and  kinfs  council^  took  their  oaths  before  the  lord  chancelkr  at 
his  houftj  as  if  they  were  ne^ivly  adnutted^  though  by  that  ail  tl^ey 
were  anilnued  but  for  fix  months  after  the  queeiCs  demift. 

And  all  other  officers^  who  held  their  oj^ces  during  pleafure^ 
took  their  oaths  of  ^.ffce  {zvho  had  oaths  of  office  to  take)  in  thi 
fame  manner  as  f  newly  admitted^ 

Ncte^  it  bein^  made  a  quejlion  among  the  lords  juflices  (wk 
alj'emlied  in  a  /  jom  by  tbjmfelves  diflinil  from  the  council^  w^«*« 
they  tr  an  faded  matters'^  which  they  ,  iter  mined  without  the  ah 
fifla*^cc  of  the  privy  council^  and  only  came  into  the  cotindl cham- 
ber ^  when  they  held  a  privy  council^  and  then  fat  on  a  row^ntht 
fiie  ff  tf^  tabley  on  the  right  hand  of  the  king^s  chair^  ihijt  of 
the prfi  qualityjitting  in  the  middle  of  that  fuU  of  tie  tahie) 
whdh'-r  the  officers^  jujiices  of  peace ^  &c.  could  a ff  before  th-) 
took  their  oaths  of  office  {wh:ch  could  not  be  immediately  done^ 
iecauje  dcd'imuii  s  were  to  iffue  for  that  purpofe : }  it  was  held 
by  the  lords  jujiices^  that  they  ought  to  take  the  oaths  of  office 
in  convenient  time^    but  that  in  the   interim  they  might  ally 
$therwije  the  whole  defign  of  the  aEi  of  parliament  would  he 
evaded^  which  was^  that  on  toe  dentife  of  the  crown^  there  might 
not  be  a  vacancy  of  officers  in  cafe  of  neceffity  \  but  if  they  could 
not  at}  till  they  had  took  their  oaths  of  office^  there  zuouid  be  a 
vacancy^  which  mifchief  the  aSf  intended  to  prevent*    And  at 
thii  rrfoltttiQit  the  lord  chancellor  Hr*rcourt,  lord  Cowp«fr,  and 
lord  chief jujlice  Parker  tvere  frefcnt^  and  therefore  they  ijjued 
a  f  yiciamat:on^  to  give  notieafthat  caufe  in  the  atl  continuing 
officers^  and  requiring  them  to  take  the  oaths^  and  thereby  co^- 
jnonding  all  officers  to  take  the  oaths  of  office  with  the  ft^ji  ^P^ 
^yortuniiy-^  and  to  ml  in  the  mean  time. 


j$i7 


^  lift  of  the  principal  ofHcers  in  the  law  at  the 
time  of  the  deceafe  of  iier  late  Mqjeftjr  Queea 
jinnei  Augujl  i,   17 14. 

^IMON    Urd   Harcourt,    hri  chancellor   of   Grc^t 
jiritain.  ' 

Wr  John  Trevor  knight^  majler  of  the  roUs^ 

fir  Thomas  Parker  inighty  lord  chief  jujlice  of  the  kin^s 
htncb. 

Sir  Littleton  Powys  knightj     1 

Sir  Robert  Evre  knight^  V  jujlices  of  the  king^s  bench 

Sir  Thomas  Powys  knight,      j 

Thomas  lord  Trevor,  lord  chief  ju/iice  of  the  comtnon  plees^ 
Sir  John  Blencowc  knight^  1    -  a-        r  ^h 

Jlehon.  Robert  Trzcyefquire,    L  J""^"''  f,  '^'  ^^^* 
Robert  Dormer  effuire^  \  f^^^* 

The  right  honourable  Sir  William  Wyn^tum  baronety  chant 
fellor  of  the,  exchequer^ 

Lord  chief  baron  vacant. 

Sir  Thomas  Bury  knight^     1 

Robert  Price  ejquire^  C  barons  of  the  exchfquer^ 

5/>  William  Banifter  knight^  \ 

John  Smith  efquire^  haron^  and  lord  chief  baron  in  Scotland^ 
Sir  William  Simpfon  knight^  curfitor  baron. 

Z^r// Berkley  of  Stratton,  chancellor  of  the  duchy  of  Lan- 

cafier. 

Sir  Edward  Northey  knight j  attorney  general  of  the  duchy 
pf  Lancafter. 

Sir  Edward  Northey  knight^  attorney  general. 
Sir  Robert  Raymond  knight^  folicitor  generaU 

Sir 
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5*/r  John  Chelhyre  knight^  queen^s  ferjeant, 

5/r  William  Whitlock  inighty'\ 

John  Conyers  €*fquire^  \ 

Edward  Jeffreys  efquire^  >  queen* s  counfeL 

Thomas  Lutwyche  efquire^        I 

John  Ward  efquirey  J 

Jujiices  of  Wales. 

Sir  Jofeph  Jelcyll  knight^      linftices of  Chefter,  Flint,  &c. 
Edward  Jeffreys  efquire^   '  j  Montgomery  i/W  Denbigh. 

Charles  Cox  efquire^  Ijuflices  for  Brecknock,  Gla- 

William  Bridges  efquire^  1      morgan  and  Radnorfliires. 

Merrick  efquire^  Tjujltces  for  Carnarvon,  Me- 
William  Jeffop  efquirey      3      rioneth  and  Anglefea* 

Francis  Winningtonf/^«jrr,  1  jujiices  for  Caermarthen, 
Edmund  Bridges  f/^t^/W.       J      Pembroke  i?;i^  Cardigan, 

Memorandum  Tuefday  September  21,  17 141  being  the 
next  day  after  the  king  had  made  his  public  entry  into  London 
from  Greenwich,  the  brd  vifcount  Townfliend,  oneof  hh  ma  - 
jejly^s  principal  fecretaries  ofjlate^  by  his  majeftfs  command^ 
fetched  the  great  jeal  from  the  lord  Harcourt ;  and  the  next  day 
being  22  September  ijl^^  it  was  delivered  to  the  /jrrfCowper 
with  the  title  of  lord  chancellor  of  GvcTit  Britain>  and  that  day 
he  took  the  oaths  in  council  at  St.  James's. 

Memorandum,  That  Thurfday  Oftober  14,  fupcrfedeas's 
fajfed  the  great  feal^  to  remove  the  lord  Trevor  from  being  chief 
jt4jiice  of  the  common  pleasy  Sir  Thomas  Povrysfrom  being  one 
of  the  judges  of  the  king*s  benchy  and  Sir  Wirtiam  Banifter 
from  being  one  of  the  barons  of  the  exchequer^  and  Sir  Robert 
Raymond /row  being  folicitor  general \  and  patents  pajfed  the 
great  feal-t  for  appointing  Sir  Edward  Nor^hey  A/x  majeftfs 
attorney  general^  tf«^  Nicholas  Lechmere  efquire^  his  majejlys 
folicitor  general^  and  they  t9ok  the  oaths  of  office  at  the  lordchan^ 
€ellor*s  Saturday  the  l6th  of  Ockohtr  following. 

Memorandum,  Friday  Odlober  22, 17 141  Spencer  Cowpcr 
ffquircf   and  John  Fortefcue  Aland  fjquirey  w<re  appointed 

attornc;^ 
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attorney  general  and  foUcitor  general  ta  his   royal  htghnefs  the 
prince  of  Wales. 

Memorandum,  That  Tuefday  Oftober  26,  17 14,  Sir 
Peter  King  knight^  recorder  of  London,  and  Sir  Samuel  Dodd 
knight^  ^f/^/ Inner  Temple  ^of  A,  i7wi5/r  James  Mountague 
knight^  y  Lincoln's  Inn,  appeared  to  writs  returnable  in  chan- 
cery^ commanding  them  to  take  on  them  the  degree  offerjeants  at 
laWy  and  they  were  coifed  by  the  chief jujlice  of  the  king's  bench 
in  the  treafugy  of  the  common  pleas^  and  afterwards  performed 
the  vfual  ceremonies  at  the  bar  of  the  common  pleas'^  and  gave 
rings  with  this  motto :  Plus  quam  fperavimus. 

Memorandum,  That  Thurfday  November  4,  17 14,  Sir, 
Jofeph  Jekyll  and  Sir  Thomas  rowys  took  their  places  dsfirji 
andfecond  king^sferjeants^  being  fii^firn  at  the  lord  chancellor's 
the  day  before^ 

Memorandum,  That  Monday  November  22,  17 14,  Sir 
Thomas  Parker  knight^  was  fivorn  chief  jujlice  of  the  king's 
henchy  and  Sir  Littleton  Powys,  Sir  Robert  Eyre,  and  John 
Pratt  efquire  ferjeant  at  law^  were  fivorn  jujlice  s  of  the  fame 
court 'y  Sir  Peter  King  knight'^  was  fworn  chief  jujlice  of  the 
common  pleas^  and  Sir  John  Blencowe,  Robert  Tracy  and 
Robert  Dormer  efquiresj  were  fworn  jujlices  of  the  common 
pleas:  Sir  Samuel  Dodd  was  fworn  chief  haron^  and  Sir  . 
Thomas  Bury,  Robert  Price,  John  Smith,  and  Sir  James 
Mountague,  were  fworn  barons  of  the  exchequer.  And  the 
falc&ies  of  the  tzuo  chief  jujlices^  and  chief  bar  on^  were  increafed 
from  lOOOL  to  2000].  per  annum,  and  the  falaries  of  the 
rejl  of  the  judges  were  increafed  from  loool.  to  1500I.  per  an- 
num, for  which  they  had  diJlinSi  patents  from  thofe  by  which 
then  were  appointed  judges,/ 


Michaelmas  Term 
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December  64  1714.  Chancery i 

Mary  Spendlove,  daughter  of^ 

Charles  Spendlove  and  Mary    p,  .    .«• 
his  wife,  who   was   fifler  of  K^^^""^*' 
John  Lambert  deceafed, 
John    Aldrich   and    Mary   hisi 
•  wife,  Henry.  Capps,   Samuel  |t-i  r   j  .-^ 

Harfy,   Samuel   Wade   and  P'^^*^"^«"«' 
,,  .        John  Wade,  J 

If  a  man  makes       •^  ^_  ,    ^  ,  ^  "^  /*        ^   , 

twoperfons  his  ^f^N  an  appeal  from  a  decree  of  the  matter  of  the  rolls 
executors  and  re-  \J^  on  a  bill  brought  by  the  plaintiff  il&rjr  Spendkve^  for 
rnddi^/'anT'  ^"^e  recovery  of  a  legacy  of  200/.  devifed  to  her  by  her 
<hcn  one  of  the  uncle  John  Lambert  The  cafe  was  this :  yohn  Lambert 
♦xecuton  be-  being  feifedin  fee  of  lands^  tfff.  in  Norfolk^  aiidpoffcffedof 
^"I'^lSec  ^  confiderable  perfonal  eftate,  8  June  1696.  by  his  laft  will 
tindc'r  the  win  "  devifed  to  the  plaintiff  200/.  at  her  age  of  fifteen  years,  if 
is  intitledto  re-  fhe  (hould  fo  long  live,  and  in  the  mean  rime  to  be  put  out 
othc^'wt'^of 'a^  H  ^^^  executors  for  her  beft  advantage,  till  fhe  attained  her 
part  of  the  tef  laid  age,  and  gave  by  his  faid  will  feveral  other  legacies^ 
taror's  eftate  in  and  particularly  1 00/.  to  the  defendant  ^tfA^ /^tf<£p,-  then 
wmSdue^of  ^  infant,  and  devifed  all  the  reft  of  his  real  and  perfonal 
his  kgacy,  not-  cftatc,  after  debts  and  funeral  charges,  to  the  defendants 
withftanding  lie   Henry  CappSy  and  Samiiel  Wade^  who  Was  theh  an  infant^ 

had  received  in-  ^„J  ^^^  ^}^^^  j^Jnt  cXCCUtorS  Of  faid  will, 
tcreft  upon  it  ^  '* 

from  the  bank- 
rupt for  feveral  years  after  it  became  payable,  if  the  barifcrupt  would  not  during  tbat  fimc  piy  tfcr 
principal,  particularly  if  he  Were  an  infant  during  that  timfc. 

Notwithftanding  "John  Lambirf  died  foon  after,  Henry  Capps  alone  proved 
hM-rac"* under  ^^^^  will,  the  Other  executor  the  defendant  ^tfiwu^/  tyade 
theoommiiTion  being  then  and  Jong  after  ah  infant,  viz,  born  20  SeptenAeri 
«nd  received  a      1 602. 

dividend  upon  ^   ^ 

It ;  and  notwithdanding  the  executors  fettled  their  accountt  before  the  bankruptcy*  and  ^och 
legaoy  was  left  in  the  hands  of  the  bankrupt.  K  the  f»lvent  executor  were  an  iilfant  untiltftcr 
the  bankruptcy,  Aich  legatee  is  intitledto  recover  tfomhisguardianwhatcvei  money  hercceired 
<Jn  account  of  the  infant's  fefiduary  bcqueft,  altho*  he  might  apply-Uic  whole  of  it  to  the  tn£im'i 
maintenance.  If  fuch  guardian  dies,  and  the  legatee  files  a  bill  againft  a  man  he  appointed  eXccin 
t^p  but  who  declined  a^ing^  and  his  admiAiftntors^  none  of  the  defendants  are  Indtkd  to  coft%, 

The 
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The  plaintiff  il^^ry  Spendl&ve  \\2&  born  the  6ch  of  March  Spinployx 
1685,    aixl  came  to  the  age  of  fifteen  tJjc  6th  of  Ma':h     ^j^p^^^.^ 
1700,  when  the  aoo/.  legacy  became  payable  to  her,  v.  ..icti 
flie  applied  to  Capps  for,  but  he  not  paying,  fhc  --tcv'v.J 
intercftof  him  for  part  of  the  time  before  he  becciiiie  a  banK- 


In  1704  Henry  Bonettj  being  admitted  by  thcec^l  .iir  Uical 
court  at  J^rtt?/VA,  guardian  and  curator  to  the  r  *f  nd.'i't 
Samuel  Wade^  fettled  accounts  with  Capps  on  bchiilf  ct 
Samuel  IVade^  in  relation  to  John  Land^eri^  pi^rfonal  cftate, 
and  200/.  was  left  in  Capf^  hands  to  pay  the  plaintiff  j 
and  the  defendant  Samuil  IVade^s  fliare  of  the  furpfii-,  of 
Lamhert*s  eftate  came  to  824/,  l6s,  id,  which  was  left 
in  Capps's  hand,  and  he  agreed  to  pay  intereft  for  it;  after 
which  Bonett  received  of  Capps  198/.  lOJ,  id.  of  which 
29/.  13/.  was  for  intereft.  t 

Capps  in  yt/ly  1707,  became  a  bankrupt,  and  in  Augujt 
lyoyacommiflion  iffucd  oirt  againft  him,  and  he  was  found 
a  bankrupt.  The  plaintiff  came  IjUo  the  commiffion,  ani 
proved  this  200/.  legacy  as  her  debt,  and  i6/.  due  for  in- 
tereft 6  ^uly  1707,  and  received  her  dividend  of  y.  in  the 
pounds 

Bonett  alfa  as  guardian  to  JP^'ade  came  Into  the  commi/Ron 
for  744/.  IX.  part  of  the  faid  824/.  i6j.  la,  aiiJ  received 
bis  dividend,  186/.  2J.  bd.  which  added  to  the  189/.  lOs* 
made  384/.  I2s.  6d.  out  of  which  he  Ijrad  made  confxder- 
able  dilburfements  for  the  defendant  IFade^ 

After  this  in  June  1708  the  plaintiff  ^jry  Spendlove  filedf 
her  bill  againft  Capp'Sj  Samwl  and  John  IVadej  and  Bonettj 
and  the  aflignees  of  the  commiflion  agahift  Cappfy  for  a  fa- 
tisfaftion  of  the  200/.  legacy  givdn  her  by  John  Lamberf% 
will.  Capps  put  in  his  anfwer,  confeffed  a^ets  of  Lambert 
came  to  his  hands  fufHcient  to  pay  all  his  debts,  legacies^ 
^c.  his  own  bankruptcy,  a  certificate  and  confirmation  of 
it  by  the  lord  chancellor,  tfr.  and  infifted  on  that  as  a  dif- 
charge  of  his  debts.-  The  defendant  IVade  by  Banett  his 
guaniian  put  in  his  anfwer,  fetting  out  the  fa£ls  above  al^^ 
feged  5  and  Bonett  put  in  his  anfwer,  and  thereto  annexed  a; 
particidar  of  the  writings  and  fecurities  fent  to  him  by  Capps^ 
belonging  to  Lambert^  eftate,  and  a  copy  of  the  account  he 
made  up  with  Capps* 

Bonett  having  made  his  will,  and  thereby  having  fubjeSed 
Ks  real, and  perfonal  eftate  to  the  paymejit  of  his  debts,  iic^ 
aod  having  appointed  Samuel  Hartly  executor,  died  fgon  af- 
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S?xNDi.o?£    tcr  his  anfwer  put  in.     Hartly  rcfufmg  to  aft,  adminiftratiorl 
.     ^j  with  the  will  annexed  of  Henry  Bonett  was  granted  to  Marf 

his  only  daughter9  wife  of  the  defend^t  John  Aldrich. 

The  plaintiff  brought  a  bill  of  reviver  againft  Alirich  and 
his  wife,  Hartly  and  Samuel  IVade^  praying  a  difcovcrjr  of 
Boneti's  eftjite  from  Hartly  and  jtldnch  and  his  wife.  Aldrich 
and  his  wife  in  their  anfwer  fet  forth,  that  they  had  ac- 
counted for  Bonetfs  eftatc  before  Mr.  Orlebar  one  of  the 
roaders  of  this  court,  purfuant  to  a  decree  in  a  caufe,  where- 
in the  creditors  of  Bonett  were  plaintiffs  againft  Hartly  and 
Jldrich  and  his  wife ;  and  that  by  the  mafter*s  report  it  ap- 
peared, the  whole  real  and  perfonal  eftate  of  Bonett  was 
not  fufficient  to  pay  his  debts  by  mortgages  and  bonds 
by  675/. 

The  plaintiff  having  replied,  and  witneffes  havirtg  beert 
examined,  the  caufe  was  heard  befqfethe  maftetof  the  rolls, 
the  24th  of  November  17 1 3,  who  decreed,  that  it  (hould  be 
referred  to  Sir  Thomas  Gery^  to  take  an  account  of  the  per- 
fonal eftate  of  the  teftator  John  Lambert  come  to  the  hands 
of  Henry  Capps  and  Samim  ff^adej  the  refiduary  legatees,  or 
to  the  hands  of  Henry  Bonett^  as  curator  of  Samuel  IVade ; 
his  *  Honor  declaring,  that  what  money  was  paid  by  Capfs 
to  Bonett  of  Lamberfs  eftate,  on  the  account  of  Samuel  IFad/f 
before  Capps  became  a  bankrupt,  and  what  money  was  re- 
ceived by  Bonett  for  intereft  of  Samuel  fVade*^  refiduary  part 
of  Lamberfs  eftate,  and  alfo  what  money  was  received  by 
Mr.  Bonett  under  the  cOmmiffion  of  bankruptcy  for  Samui! 
lVade\  dividend,  or  any  dividend  to  Bonett  on  account  of 
Samuel  Wade  in  refpeft  of  the  money  which  Capps  owed 
Samuel  Wade  on  the  balance  of  his  iaid  account  made  upr 
between  Bonett  and   Capps^  was  ftill  the  eftate  of  Lambert'^ 
and  liable  to  the  payment  of  the  feid  plaintiff  Spendloveh  de- 
mands, in  regard  the  faid  refiduary  legatees  could  take  no- 
thing by  the  will  ©f  Lambert  until  all  his  debts  and  legacies 
were  paid :  and  the  mafter  was  to  diftinguifti  what  of  Lam- 
herVs  eftate  remained  in  fpecie;  and  what  upon  theaccounf 
fiiould  appear  to  have  been  received  by  Bonett  as  aforefaid, 
tlie  fame  was  to  be  made  good  out  of  the  real  andperfonaf 
eftute  of  £flw/« ;  and  Aldrieh's  wife  and  Hartly  were  to  ac- 
count for  his  eftate,  fcfr.  and  what  remamed  due  of  the  200/. 
legacy  with  intereft  from  her  age  of  fifteen,  a.id  her  cofts, 
■were  to  be  paid  the  plaintiff  out  of  what  had  been  received 
by  Bonett  J  and  made  out  of  his  eftate,  and  out  of  the  aflets 
of  Lamberty  that  (hould  appear  to  be  remaining  in  fpecic 
in  Aidrichj  his  wife's,  or   Hartly^s  hands ;  and  Jldrichy  his- 
wife,,  and  Hartly^  were  to  have  no  cofts.* 

FroflBF 
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.  From  this  decree  Aldrich  and  his  wife,  Hartley  and  Samuel  Sp  ENDLovt 
/AVdt  appealed  ;  which  appeal  was  heard  before  the  lord  ^i^oJJ',^,,; 
thancellor  Qnvfter  December  6,  1714J  at  which  time  it  was 
infifted  on  for  the  appellants,  that  the  plaintiff  after  (he 
was  inti (led  to  her  legacy  had  accepted  Capps  as,  her  pay- 
fnafter,  by  letting  the  money  lie  in  his  hands^  and  receiv- 
ing intcreft  of  him  for  it  fome  years  before  he  became  a. 
bankrupt.  Secondty^^  by  coming  into  the  commiffion  of 
bankruptcy,  J)roving  her  debt,  and  receiving  her  dividend 
after  he  had  failed^  out  of  his  eftate.  Thirdly^  that  Cappt 
had  accounted  with  Samuel  Wade's  guardian  only  for  the 
furplusi  and  had  retained  money  in  his  hands  on  that  ac- 
count to  fafisfy  the  plaintiff's  legacy.  Fourthly,-  that  what 
the  guardian  Bonett  had  received  of  Capps  for  intereft,  or 
upon  the  dividend,-  was  received  as  oyt  of  the  farplus  be-  • 
longing  to  Samuel  fVadej  and  applied  for  his  maintenance 
and  education.  Fifthlyj  that  Hartley  having  riever  afted  as; 
executor  to  Boneity  and  Aldrich  and  his  wife,  having  ac- 
counted before  the  mafter  purfuant  to  a  decree  of  thisr  court^ 
Ought  to  have  had  their  cofts; 

But  the  lord  chancellor,  deelared,  he  was  of  opiiti6n,  that 
the  decree  was  right ;  for  it  appearing  by  the  proofs,  that 
the  plaintiff  had  often  appliccT  to  Capps  for  her  legacy,  but 
Could  not  get  it  out  of  his  hands,  ihe  was  in  the  right  to? 
get  the  intereft,  when  (be  could  not  get  the  principal :  be- 
fides,  during  the  time  (he  received  thcintereftj  (hj  was  un- 
der twcnty-oney  and  therefore  her  accepting  of  intereft  ^ 
tould  not  prejudice  her.  And  her  coming  into  the  com-  , 
miiBony  and  receiving  a  dividend  would  be  no  obibuc^iori 
to  her  following  Lamherfs  a£eU  till  (he  had  a  full  fatisfac- 
tionj  and  what  was  received  by  £*«^//  of  Capps  muft  b^ 
looked  on  as  the  eftate  of  Lambert^  and  could  not  be  i^r- 
plui^  till  all  the  debts  aivi  legacies  of  Lambert  wcr;c  paid; 
That  the  accouiTt  fettled  between  the  guardian  and  Oipps^, 
and  the  leaving  money  in  Capps  hands  to  pay  the  plaintiff 
could  not  poffibly  bind  her,  (he  not  being  party,*  gr  con- 
fentiag  to  that  tranfaftion  5  nor  could  the  application  of  the 
money  received  ty  Bo'tutt  an^'  way  affeft  htr  intereft,  it  re- 
maining as  to  her,  Lambert^  eftate,  ft  ill,  and  liable  to  her 
legacy.  He  thol&ght  Tikewife  the  appellants  Ou^t  not  to 
have  cofts,  and  alHrmed  tlie  decree.  Mr;  Vernon  and  -^.' 
RayiSond  with  the  a^eHants.' 


yoL/II.  f^ 


1324  Mich.  Term  i  Georgii  regis. 

ClifFe  ct  alii  verf  Gibbons,  Kadwcll,  et  alios. 

Worfiinade-  Dicember%,  1714,     aancerj.    . 

^ifccxprcffivcof  Y  TPON  hearing  this  day,  the  cafe  appeared  to  be  diif^ 
the  whole  mtc-  \J  y-  Ranceford  Waterhouje  being  feifed  in  fec-fimple 
jeft  m  lands,  wiU    T^    ,  J.  ^  1  1      1  -^   c^      •     rr         •         i_      1l 

pars  the  whole    o*  ^  plantation  and  feveral  laiiuF,    cff.  in  jamaua^  the  iStn 

intcrcft.  oi  Nw ember  1688,  made  hi?  will  in  writing,  and  thereby 

^"d?  *h**  *^7-  dircfted  that  all  his  debts  (hould  be  paid  as  foon  as  conveni- 
bookrand^cafes  cntly  could  be  after  his  deceafe  together  with  his  funeral  and 
there  c.tcd.  other  charges  and  thereby  gave  power  to  Elizabeth  fVater- 
If  a  man  by  his  houfe  his  wife  (if  need  (hou}d  be)  to  fell  his  lands,  tenements, 
wiUauthorifc  fervant?,  goods  and  chatties  in  ^amaica^  and  his  Icafes, 
his  Wife  to  lell      /r-      •  ^1  j     •       r      t     j  .  r  .  .C 

Ms  lands,  goods,  "i»PP»r^g  ^"a  ?>^^^  ^^  England  to  ratfe  money  to  pay  the 
and  chatties,  if  fame,  and  then  to  pay  fuch  legacies  as  are  given  by  his 
need  (hould  be,  ^yj])  .  among  which  he  gave  his  faid  wife  lOOO/.  to  bf  by 
I^dtegaciet  and  ^^^  detained  out  of  the  firft  money  that  could  be  raifed  by 
gives  her  the  the  profits  Of  fale  of  his  eftate,  after  payment  of  his  debts: 
refidueofhis  ^nd  the  refidue  of  his  eftate,  after  debts  and  legacies  pa: i, 
JmerefUrThU^^^ '^^  gave  to  his  faid  wife^  whom  he  made  PJe  executrix; 
lafMlspa/Testo  and  foon  after  died.  She  proved  the  will,  and  entred  upon, 
the  wife,  vide  and  poflefled  herfelf  of,  the  real  and  perfonal  eftate  botfi  in 
Cowp.  43.  308.  Ja^t^^  gnd  Enghndy  and  by  perception  of  the  profits  there- 
of paid  all  his  debts,  funeral  charges  .and  legacies,  and  lb 
Ifimmp^  did  not  fell  the  Jamaica  eftate:  Elizabeth  JVaterbwfe  ii\t 
^^^  13th  of  April  17U  inade  her  will,  and  gave  all  her  eftate 
thefameanuiunt  in  Jamaica  to  the  defendant  John  Gibbensj  and  his  heirs 
«ne  by  his  wiH  upon  truft  to  pay  the  plaintiff  Clijfe  1000/.  by  yearly  pay- 
Slli^codii^^fcalS  "™^"^  ^"^  ®^  *^  "^^  produce  (after  all  charges  deduftcd) 
cYidence  i$  ad-  and  then  to  pay  feveral  other  legacies  ;  and  after  payment 
miffiUf  toproveof  all  the  (aid  legacies,  (he  gave  that  eftate  to  the  defcnd- 
JhS  kS"^  ant  y0hH  Gibbons  and  his  heirs.  She  beii^  alfb  feifed  and 
Ihoid^imboch.  poflefled  of  both  real  and  perfonal  eftate  in  Bnglanij  (he 
Vide  BL  6a  charged  it  with  the  payment  of  feveral  legacies,  and  (among 
'■^•^•^■^*  others)  with  30/.  to  the  defendant  John  ^KadwelL  and  250). 
but  1^'  aU^  apiece  to  the  defendants  Mary  and  Anne  Kadwell  his  daugh- 
3  P.  Wmt,  )53.ters.  And  the  refiduum  of  her  eftate  in  England  Qx  gave 
aBro.ClM«c&r.  ^  j|j^  plaintiff  C5^,  and  made  the  plaintiff  Oiffi  and  die 
IM  evidence  b  defendant  John  Gibbons  executors..  * 
wimMhkto 
fRVfCOMofwhac  Amda  teAatar  intended  particuUr  legacies  fliould  be  pad. 

November  30,  17 12.  Elizabeth  JVaterhoufe  the  teftatrii 
figned  a  note  as  follows,  viz. 

HamiA  fau  ai       «  London,  November  3a  171 2.  «  Coufin  John  GibbonSyin 

mUn^!^     «  cafe  I  die^  pay  unto  my  coufms  Mary  and  Ann  Kadwelt 

Un9  and  dies    ^^  250/.  a-piece,  and  70/.  more  to  my  coufin  John  Kadwell 

triiikptftofthe 

prodwce  of  his  fer^ugn  rflace  it  at  lea  coming  hithert  fuch  prodoce  is  to  be  canfidertd  as  put  of 

«  for 
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^  fof  mourning,  and  place  it  to  my  account,  and  it  (hall      Cli#fx. 
«  be  allowed  you.       _,    *  GiBBowf, 

t  *<  Ifoe  Mart  ^T Elizabeth  Waterhoufe;" 

file  then  not  being  able  to  write  her  name  as  ufual :  which 
note  upon  a  tontefi  In  jyoifors  Commons  was  made  a  codicil 
to  the  laid  wiiL  And  the  plaintiiF  CHjgfe  and  defendant  Gib* 
^9;rf  joined  in  the  probate^ 

The  teitatrix  at  her  death  had  about  86  hogiheads  of 
fugar  upon  the  hi^h  feas  coming  frorii  Jamaica  for  England^ 
of  which  Ji  were  loft  ;  the  ren  afterwards  came  to  Englandi 
and  were  poffeffed  by  the  defendant  yohn  Gibbons, 

This  bcinjg  the  faftj  Mary  Ciiffe  the  plaintiil^  Brought  her 
Sill  againll  John  Gibbons  and  the  Kadlvells^  tO  have  an  ac-* 
tount  of  the  perfonal  eftate  of  Elizabeth  Waterhc'ufe^  of  which 
the  defendant  Gii^^;  pofleflfed  himfclf^  to  have  her  looo/i 
legacy  charged  on  the  "Jamaica  eftate,  to  have  the  250/,  and 
iSO/.  and  70/.  legacies  given  the  Kadwells  paid'out  of  the 
Jamaita  eftate  $  and  to  have  an  account  of  the  fugars,  a$ 
part  of  the  Englijh  eftate^  To  which  all  the  defendants  put 
in  their  anfwers,  and  witneffes  were  examined,  y^.  The 
Kadwells  brought  a  crofs  bill  againit  Ciiffe  and  Gibbons'^  the* 
executors  of  the  will  of  Elizabeth  JVaterhoufe^  for  their  lega- 
cies given  by  the  will  and  codicil,  iic  And  on  hearing 
toth  caufes  tnis  iM^  before  the  lord  chancellor  Qnuper^  the 
firft  quefiion  was,  whether  Elizabeth  Waterhoufe  was  feifed 
in  fee  of  the  Jamaica  eftate,  fo  as  to  have  a  power  to  charge 
itornot ;  for  the  defendant  Gibbons  fwhofe  mother  was  heir 
at  Jaw  to  Raneeford  Waterhoujei  and  who  had  conveyed  the 
Jamaica  eftate  to  her  fon  the  defendant)  infifted  that  flie 
only  had  a  power  given  her  by  her  hufband's  will  to  fell^ 
which  Ihfe  nevef  C3<:ecuted,  but  by  perception  of  the  profits 
paid  his  debts^  ^e.  that  by  the  words,-  the^reft  of  his  eftate^ 
which  he  devifed  to  her^  ohfy  an  eftate  for  life  pafled,  and 
that  the  reverfton  defcended  to  his  heir  at  law,  under  whom, 
he  claimed^  and  confeqtientlyf  that  Elizabeth  IVaterhoufi 
Could  not  charge  the  lOoo/.  upon  that  eftate  for  the  plains 
liflf^s  benefit 

B«  the  ford  chancellor  Coivpet  was  clear  of  opiniortV  that 
t  fee  pafled  by  the  devife  of  all  the  reft  of  his  eftate  to  his 
Wife  Elizabefhi  fubjeft  to  the  payment  of  his  debtsy  Off.  anj 
decreed  the  ioopL  to  be  paid  to  the  plaintiff.  See  3  Modj 
45.  Reeves  v.  fFihningion.  A.  devifes  all  his  eftate  to  Jj 
S.  a  fee  paffes.  i  ko,  Jb.  ^2^  $tile  rgj',  28 1.  Johnfori 
V.  Kerfiian.  3  Keble  245.  IVilfon  v.  Robin/on.  3  A^.  228.' 
Hyley  v.  Hyley.  Aiid  the  lord  chanceBor  held,  that  where 
a  man  devifes  all  his  eftate,  goods  and  chattels,  and  na 
mention  had  been  made  before  in  the  will  of  land^  of  which 
P  p  2  the- 


^ 


,^' 


1326  Mich.  Term   i  Georgii  regis. 

Cliffe       the  teftator  was  feifed  in  fee,  a  fee-fimple  will  not  pafs;  but 
Gibbons.     ^^^^^  ^  J"^'  eftate  is  mentioned  .before  in  the  will,  and  then 
fuch  words  follow,  a  foe  pailes. 

The  next  queftion  was,  whether  the  Kadwelh  (hould  have 
each  of  them  two  fums  of  250/.  one  by  the  will,  and  the 
other  by  the  order.  And  upon  reading  witnefles,  who  de- 
pofed,  that  the  teftatrix  took  notice  {he  had  given  them 
250/.  by  the  will,  and  faid  fhe  would  make  it  up  500/. 
both  fums  were  decreet!  them,  and  alfo  that  it  (hojld  be 
xpaid  out  of- the  Englijh  eftate,  which  appeared  to  be  her  in- 
tent by  the  depofltioii  of  witnefles. 

The  third  queftion  was,  Mfhefher  the  fugars,  tiiat  were  on 
the  feas  at  the  teftatrix's  death,  (boorld  be  efteemed  as  a  part 
of  her  Jamaica  or  Englijh  eftate.  And  decreed,  that  it  not 
being  arrived  in  England  before  her  death,  and  the  trufts 
beii)g  to  be  performed  by  the  will  out  of  the  neat  produce 
of  the  Jamaica  eftate,  it  ihould  be  took  as  part  of  the  Ja^ 
maica  eftate* 


Hilary  Term 

I   Georgii  regis,  i7i4- 


Rex  verj\  Bradford, 

February  9,  17 14, 

IN  zfcire  facias  brought  in  the  petty-b^,  it  was  fet  out,  A  bond  to  the 
that  the  13th  A^yo^ March  laft  paft  at  Wejlminjler  in  the  ^J^in^  admSil 
county  of  Mtddlefex^    Ifaac  Pyk'e^  the  defendant  Bradford^  flrators  under 
and  others,  per  quoddamfcrtptumfuum  ohligatorium  figillis  fuis  33  H.  8.  c  39. 

hidlatum  cognoverunt^  etquilibet  eorum  cognoviu  feteneri^tfir^  0  50-  oj  the 

•.      w  1         -rr        J     '         J  ^         -'•        fijr  "^       foi«e  of  a  ftatute 

miter obligarihrenijjima^dominae  Annae  nuper  reginae  Magnae  ftupjc. 

Britanniae^  &c.  defun5lae  in  500/.  folvendis  di£fae  nuper  re-*  ^ 

ginae  executor i bus  vel  adminijiratoribus  fuis^  which  was  not  - 
paid  to  the  queen  in  her  life,  nor  yet  to  the  king ;  therefore 
thevvrft  commanded  the  {heriff  of  Midd/efex^  to  furamon  the 
defendant  B.  to  be  in  chancery,  &c.  in  era/lino  animarum 
next  following,  to  fliew  why  execution  (hould  not  beagainft 
him,  i^c,  iejie  4  06lob.  i  Georgii.  M^on  fcire  feci  returned, 
the  defendant  appeared,  and  demurred  to  the  writ,  and  the 
aftorney  general  joined  in  demurrer.  And  Mr.  Peere  Wil- 
liams and  Sir  Robert  Raymond  for  the  defendant  took  excep- 
tion, that  this  bond  was  not  framed  according  to  the  ftatute 
of  33  Hen,  8.  c.  39.  and  confequently  it  had  not  the  efteft 
of  a  recognifance,  nor  could  zjcire  facias  lie  thereon;  for 
the  money  was  made  payable  to  the  queen  her  execMtors 
and  adminiftrators,  and  therefore  alfo  was  entered  into  to 
her,  in  her  natural  capacity.  See  Moore  193.  pL  34a.  ^n- 
derf  129.  Scroggs  v.  Lady  Grcjham  :  and  fee  the  ftatute  of 
33  Hen.  8.  c,  39.  /  50.  Mr.  folicitor  general  Lechmere 
for  thcj  king;  of  which  opinion  was  the  lord  chancellor, 
anJ  gave  judgment  for  the  king.  See  Z  C«.  92.  Mlch^ 
35  Hen.  t.  29.  b.  pi.  34, 
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^cdfliaw  ver/1  Braficr  et  uxorem,  ct  alios,  ^] 

0^9bir  18,  1715,     Chancery. 
Theloftofapart  T  JPON  exceptions  to  Mr.  L^vihond  the  matter's  rc* 

?ft«c  offfrie-  ^  P^*"^'  *^  ^^''^  ^^^  ^''*^*  5"^-^*  Andirfon  a  freeman  of 
nwn  of  London  London  having  jflue  by  his  firft  wife,  yuliana  Cwbowas 
bythcinfolvency  the  firft  wife  to  the  plaintiff  Redjbaw^  and  to  whom  he 
ftillVSt  fiTJ  . '^^^  took  out  adminiftratipn)  znd  Hannah  w'lk  of  Bra&ir, 
pnihcteftamen-  2"^  ^Y  Bafbara  his  fecond  wife  ("lyho  after  ^ndcrfonh  death 
tarypartofit;  married  alfo  the  plaintiff  iJ/^<2U/,  aqd  to  whom  after  her 
•SISTcufto'  ^'^^*'  he  alfo  took  out  adminiftration)  Jofeph^  milianh^i 
mary^rtipro  ^^"^  (w^o  died  in  her  father's  liferti me)  i%\h  of  Septmbir 
fau.  1 701  made  his  will,  and  therehy  dire£led,  that  an  inven- 

tory fcould  be  took  of  his  perfonal  cftate  by  his  executors, 
ana  th^t  Barbara  his  wife  ihould  have  her  widow's  chamber, 
and  after  his  debts  smd  funerals  paid,  gave  her  a  third  part 
of  his  perfonal  eftate  {  another  third  part  he  gave  equally 
amongft  his  children,  Juliana^  Hannah^  y^fiph,  JVillismy 
and  Jane{  and  the  remaining  third  part  he  cave  as  follows, 
viz,  740/.  to  Hannah^  20oL  a-piece  to  JoJUpi^  fVilUam^  and 
Jane^  and  the  oyerplus  (if  any)  to  be  equally  divided 
among  four  of  his  children,  and  to  be  paid  them  by  bis 
executprs,  tiiz,  to  hij  fons  ^t  the  age  of  twentyTOoe  ycars^ 
and  to  his  daughters  at  twenty-one*  or  marriage  \  and  if  the 
.  third  part  of  his  perfonal  eftate  in  nis  difpofe  flxould  by  bad 
debts  or  other  accidents  fell  (hort,  and  not  be  fofiicient  to 
pay  all  his  faid  legacies,  he  willed  each  of  his  faid  legatees 
fhould  bear  fuch  lofs,  whatever  it  amounted  to,  in  propor- 
tion according  to  their  legacies,  and  made  James  Durk^ 
Jofeph  Chandlery  Samuel  Greenhillznd  Thomas  Greenbilltxt^ 
f:utors  i  and  oied  in  Jpnl  following. 


;i 


Mr.  JDi/ri,  Mr,  Chandler  znd  Thomas  Greenhill  oriy  prov- 
^d  the  willj  and  ^xhibi^ed  ai^  inventory  of  their  tcftator's  per- 

fona^ 
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(bnal  cftatc  into  the  chamber  of  London^  and  entered  into    Rip^maw 
the  ufual  recognizance,  and  paid  Barbara  the  widow>  and     jn^Jm, 
Mr.  Red/baiv  (v/ho  had  married  Juliana)  feveral  fums  on  ac- 
count of  their  cuftomary  ihares. 

Thmas  Greenhill  died,  and  Mr.  Duik  having  took  OOt 
adminiftration  to  him,  a  bill  was  exhibited  againft  Mr* 
Ducky  Mr.  Chandler^  and  the  infants,  by  Ridfiaw  for  itti 
account  of'  the  perfonal  eftate,  and  to  have  a  diftribution 
thereof  according  to  the  cuftom  and  the  wilL 

May  18,  1707,  the  caufe  was  heard,  and  an  account  di- 
rected) and  the  mafter  by  his  report  charged  the  ctefendant 
Duck  (who  was  become  infolvent)  with  163/.  is.  lod.  as  the 
balance  of  his  account  not  anfwered  by  him,  ahd  with 
279/.  1 9 J,  received  by  Thomas  Greenhill  out  of  the  tefta* 
tor's  perfonal  eftate  not  anfwered  by  him,  making  together  , 
443/.  I0^/.  And  the  mafter  reported,  that  that  443/.  lod. 
ought  to  be  paid  to  the  defendant  in  right  to  his  wife  Han^ 
nab  ^who  furvived  both  her  brothers,  Jofe^  and  ff^lliamj 
and  was  iniitled  to  their  (hares  out  of  the  teftamentary  part) 
but  if  it  was  loft,  it  ought  to  be  born  out  of  the  teftamentary 
part,  an^  not  out  of  the  cuftomary  parts.  To  which  re- 
port the  defendant  Brafter  took  exceptions,  which  coming 
to  be  argued  the  15th  oi  December  1714.  before  the  lord 
•hancellor,  die  queftion  arofe,  upon  what  part  of  the  tef- 
tator's  eftate  the  lo(s  of  this  money  (in  cafe  it  fliould  not 
be  recovered)  was  to  fall ;  whereupon  it  was  ordered,  that 
the  faid  mafter  fhould  ftate  a  cafe  touching  the  faid  lofs,  and 
fend  it  to  the  recorder  of  the  city,  to  certify  to  the  court  the 
cuftom  of  the  city  of  London  upon  the  cafe  fo  to  be  ftated. 
Viz.  whether  by  the  faid  cuftom  the  lols  of  the  faid  free- 
man's eftate  by  the  infolvency  of  his  executors  ought  to 
be  born  out  of^  the  teftamentary  part  of  his  eftate  only,  or 
•ut  of  the  whole  perfonal  eftate,  as  well  cuftomary  as  tef- 
tamentary. 

The  mafter  ftated  the  cafe  as  before,  and  fent  it  to  the 
recorder.  And  the  lord  mayor,  aldermen,  and  recorder, 
(ent  a  certificate  to  the  court  fubfcribed  by  them,  which  n 

after  a  recital  of  the  cafe  ftated  by  the  mafter  was  as  follows : 

"We  the  lord  mayor  and  aldermen  of  the  (aid  city  of 
•*  London^  whofe  names  are  fubfcribed,  do  in  obedience  to 

*  the  (aid  order,   by  William  Thompfon  efquire,    recorder 

**  of  the  faid  city,  on  tenus  humbly  certify  unto  your  » 

*  lordfhip,  that  if  a  freeman  of  London  dies,  leaving  a 
"  widow  and  children,  his  perfoftal  eftate  (after  his  debts 
^  paid,  and  the  cuftomary  allowance  for  his  funeral,  and 
"  for  die  widow's  chamber  being  firft  dedu£led  thereout) 
?  18  by  the  cuftom  of  the  faid  city  to  be  divided  into  three 

"  cr'iil 
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R^j^iif  AW  «  equal  parts,  and  difpofed  of  ^as  follows,  viz.  one  thir4 
BbaTikx.  "  part  tberepf  belongs  to  hi$  widow*  another  third  part 
r. .  .    .  !     ci  belongs  to  his  children  unadvanced  by  him  in  his  life^ 

"  time,  and  the  other  third  part  fuch  fre'emaii  by  his  laft 

"  will  may  devife  as  he  pleafes, 

"  But  where  a  lofs  of  a  freeman's  eftatc  by  the  infol- 
"  vency  of  his  executors  doth  happen,  there  is  not  any 
*'  cuftom  of  the  city  of  London^  which  direfti,  whether 
**  fuch  lofs  ought  to  be  born  out  of  the  teftamcntary  'part 
«  of  his  eftate  oiily,  or  but  of  his  whole  perfonal  eftate,  as 
*'  well  cuftomary  as  t^ftamentary.  Dated  the  26th  day  of 
«  Jpril  1^1  S-'^  and  fubfcribed  by  Sir  William  Humphreys 
lord  mayor,  Sir  IVilliam  Thojnpfon  the  recorderj  and  fifteeij 
aldermen, 

\ 
The  caufe  coming  on  in  the  paper  this  day,  the  certi- 
ficate being  read,  it  appeared,  no  aid  for  the  determination 
of  this  cafe  was  to  be  had  from  the  cuftpni,  and  no  cafe 
being  ftated  as  a  precedent,  where  this  matter  had  been  de- 
termined, it  ftood  for  the  opinion  of  ^e  court  upon  the 
reafon  of  the  thing.  And  aftef  hearing  the  counfcl  on 
bdth  fides,  the  lord  chancellor  Cowper  held,  that  the  io& 
was  to  be  born  wholly  out  of  the  teftamentary  part,  fincc 
it  proceeded  from  the  infpl vency  of  the  executor,  who  was 
appointed  by  the  teftator  and  ip  the  nature  of  his  truftec, 
for  whofe  defaplts  it  was  jufter  thj^t  his  legatees,  Effc.  fliould 
fqfFer,  than  the  perfpns  who  claimed  a  right  oy  the  cuftom, 
and  not  under  the  teftator.  Sir  Thomas  Powys  and  Mr. 
QfWper  coiinfel  for  the  plaintiffs.  Sir  R,  Raymond  only 
f  ounfel  for  the  defendants  ;  Sir  7?/fP*  7^^X^^  ^^^  ^'  -^'^ 
^(beVi  who  were  the  defendiants,  other  counfel  being  abfent*  ^ 
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MEmoranduip,  That  Sir  Robert  Raymond,  and  Ed<r 
mund  Probyn  of  the  Middle  Temple,  efq.  appeared 
in  chancery^  Friday  the  yjl  day  ^January  1723,  in  obe^ 
diince  to  writs  dtreSfed  to  them^  returnable  immediate,  com- 
manding them  to  take  upon  them  the  degree  of  ferjeants  at  law  : 
end  they  toot  the  ufual  oaths  therey  and  immediately  after  wen 
cnfedin  the  treafury  of  the  common  pleas^  and  being  brought  to 
the  bar  counted  in  that  court ;  and  after  having  entertainedthe 
hrd  chancellory  judges^  and  JirjeantSy  at  dinner  at  Serjeants 
Inn  ball  in  Fleet-ftreet,  Sir  Robert  Raymond  was  that  even^ 
ingfijuorn  one  of  the  jufiices  of  the  court  of  iingU  bench  at  the 
hrd  chancellors  houfe  in  Lincoln's  Inn  Fields,  in  the  room  of 
Sir  Robert  Eyre,  who  in  the  Michaelmas  vacation  before  had 
been  made  lord  chief  baron  of  the  exchequer  in  the  room  of  the 
late  lord  chief  baron^  Mountague,  who  died  in  Michaelmas 
term.  The  fame  time  Sir  Philip  York  his  majeflfsfolicitor 
general  was  kuorn  attorney  general  in  J/r  Robert  RaymondV 
placcy  and  Sir  Clement  Wearge  within  a  few  days  Juceeeded 
Sir  Philip  York  in  the  office  of  his  majejlf  s  folicitor  general: 
and  Sir  Robert  Raymond  took  his  place  as  one  of  the  judges  of 
the  king^s  ienchy   Monday,    February  the  3a,  1723.     The 

motto  of  our  rings  wasy  Salva  ■      Libcrtate  potens. 

j/ucan. 
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The  inhabitants  of  the  pariJh  of  St.  Giles  in  Read* 
ing;,     againjl  the    inhabitants   of    the   parifli  of 
^  Everflcy  BlackWater.  ' 

Monday^  February  ^j  173^- 
«       S.  C.  a  Scir.  Ca.  ii6..pl.  III. 

chiW  obtains  a     yd    Having  gained  a  fcttlemcnt  in  the  parifh  of  EverJUy 

fcttkinentby  *    Blackwater  removed  into  the  parifh  of  St.  Giles  in 

•"'"which^itU*^  -R^tfA'//^,  and  married  thcre^  had  two  children  born  there, 

bom,  if  its  pa.    and  lived  there  till  his  death  i  but  gained  no  new  fettlement 

rents  have  no      in  that  parifh.     After  the   death  of   j/»  the  children  were 

fettl^cnt.  S.C,  ^g^Qygj  by  order  of  two  juflices  to  Everjley  Blackwatity 

pj.%!  R.  ace!    ^he  place  of  their  father's  laft  legal  fettlement.     And  upon 

fol  i6s,  167.      an   appeal  to  the   quarter-feffions  from  this  order  of  the 

*hV^kl*'h  ^^  two  juflices,  this  order,  by  an  order  of  the  feffions,  which 

cited!^!  ScV"^^   ftated  the  cafe  fpeci ally,  was  quafhed,  the  juflices  of  peace 

Caf.112.pl  105.  at  the  quarter-feffions  being  of   opinion,  that  the  children 

But  .f  the  father  could  not  be  removed  to   Everjley  Blackwater  after  their ' 

when  the  dTir'^f^^h^^'^  death,  he  never  having  been  in  that  parifh  after 

was  bom,  the     they  were  born,  and  having  lived  with  his  children  always 

child  will  be       in  the  parifh  of  St.  Giles,     Thefe  orders  being  removed  in- 

«g1fn'ffift  to  the  king's  bench  hy  certlorc,,:    Mr.  Reeve  for  fupporriiig 

te>  which  its  fa-  the  order  or  reilions  mhlred  that  the  place  of  the  birth  of 

tber belongs,  al-  the  children   in  this  cafe  was  the  place  of  their  fettlement, 

l!!fidld^S'whcre  ^^^^'  5?^-     Inhabitants  of  Comner  v.  Milton.     And  that  it 

at  the  time  of     was  adjudged  Pafch.  12  Will.  3.  B.  R.  between  the  parifhes 

the  birth,  and  for  of  Spittleflelds  and    St.   Andrew   Holbortii  ante   567.     that 

life^tcrwa^di"^*  P^^'*  ^^^'^  "^"^  ^^^  maintained  by  the  parifh  where  it  is 

S.  c.  (a)  str.  '    born^  if  it  have  gained  no  other  fettlement,  and  i^  parents 

580.  8 Med.      have  no  fettlement:    2  Bul/fr.  351.     But  it  was  held  by 

Vide  Bum  Pc^V.  ^'^^'^  ^^^^^  ju^Jce,  PcnvySj  Fortejciie,  aiid  RafmonJliAiceSy 

fettlement  wi^'*  ^^^^  though  the  place  of  the  birth  of  a  poor  child,  where 

the  parents.  3     the  father  has  got  no  fettlement,  is  the  place  of  the  fettle- 

Fol.  »69.  n^ent  of  the  child  j  yet  where  the  father  has  gained  a  fettle. 

^uar«  a  fmic!*"'  *"®"^>  ^'^^  ^children,  though  born  Jh  another  parifh,  fhall  be 

?ncnt  by  parent- looked  on  as  fettled  at  the  place  of  their  father's  laft  legal 

aj5r,  may  be  re-  fettlemept,  and  fhall  be  removed  thither,  as  well  after  die 

"ucc  orfuch      ^^'^^^  ^^  ^^'^  father,  if  occafion  requiics,-  as  in  his  lifc- 

fetdement"afrer  ^^^^i  fuppofing  they  have  gained  no  fettlement  of  their 

Che  death  of  the  own.     And  therefore  the  order  of  the  qiiarter -feffions  was 

parent  from         quafhed. 

whom  ke  derived 

fu£h  fettlement, 

the'  be  was  never  thert  in  the  parentis  life  tirtic.  S.  C.  Str.  s««,  S  Mod.  169.  Fort  j2o.  cit 

Andr.  350.  Vide  Bum.  Poor,  fettlement  whhthc  parents.  3. 

[a J  According  to  the  report  in  Strange  $  So.  Raymond  J.  dificnted  firom  tbe  nft  of  the  coor^ 
P\x%  9Ccording  to  8  Mod.  1  ^9.  2  SelT.  Caf.  1 1 6.  pi.  1 1 2,  the  whole  coutt  was  unanimoiis. 
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Elde  qui  tanj  verf.  Stephens. 

Februarys  ^723. 

IN  debt,  qui  tam^  Wr.  brought  by  the  plaintiff  againft  the  Anaftdavit  that 
defendant  for  exercifing  the  trade  of  a  mercer  in  the  for"thcbcwfit 
n)rporation  of  Offulftry  Qoxitrny  to  the  $  E.  c,  4.  verdict  of  any  other  per. 
Was  given  for  the  defendant,  and  a  rule  was  made,  that  the  fon  than  the 
plaintiff  the  informer  fliould  pay  the  defendant's  cofts  on  the  KriJ^T^  ^ 
J  8  £L  c,  5./  3.  Mr.  ferjcant  Darnall  moved  to  difcharge  vide  i  T.  R. 
the  rule,  becaufc  he  alledged^  that  this  fuit  was  commenced  *»9i.>  wuf.233^. 
for  the  benefit  of  the  corporation,  and  therefore  the  ftatate  *  ^^  ^^^' 
of  18  Eh  c.  5.  did  not  extend  to  this  cafe:  becaufc  by/  6,  ^whetherthc 
it  is  provided  that  that  a£i  fhall  not  reft  rain  any  certain  pei-  p<n«ltyfor  exer* 
fon,  body  politick  or  corporate,  to  whom,  or  towhofe  ufe,  "^^!^^^  "* 
any  forfeiture,  penalty,  l£c.  is,  or  (ball  be  fpecially  limited  contraryco the  ^ 
er  granted  by  virtue  of  any  ftatute,  Wf.     And  by  the  fta-  ^h  of  <uz.  c  ^ 
tutcof  5  EL  c.  4./  45.  all  forfeitures  for  exercifiAg  trades  'l^^^^ 
in  a  corporation,  contrary  to  that  ftatute,  are  eiven  to  the  coraoratioo, 
ufe  of  the  corporation.     And  he  offered  to  produce  an  affi-- 
iaviiy  that  this  fuit  was  for  the  benefit  ef  the  corporation ; ' 
and  if  Ib^  this  cafe  was  not  within  the  /latute  of  j8  i?.  c. 
5.  for  that  extends  only  to  common  informers.     2  Ltoru 
116.    D$gb€ait%  cafe,  Cro»  ^/ix.  434.    Johnfin  v.  Pays* 
But  it  was  held  by  all  the  judges,  that  the  court  could  not 
receive  any  information  of  this  matter  by  affidavit'^  nor  take 
notice  of  any  thing  but  what  appeared  on  the  face  of  the 
records  and  therefore  could  look  upon  the  plaintiff  only  as 
a  common  informer,  and  by  cgnfequenoe  he  ought  to  pay 
cofts:  for  which  reafon  t^e  motion  was  denied.    But  fee 
Hob.  183.  Moore  886,  pL  I24J,  and  fuaen^  whether  the  if »« »8i  ^ 
5  EL  r.  4./  45.  gives  the  main  penalty  (as  Hobarttx^  Z^<^T 
prefles  it)  for  ufing  a  trade  in  a  corporation  contrary  to  can  fue  for  it. 
that  aft  to  the  corporation  5  and  if  it  docs,  if  a  common  Vide  1  wuf. 
informer  can  maintain  a  fuit  for  it  ?    Note,  that  matter  was  *J|'  *^*^' 
not  ftirred  in  this  cafe  by  the  counfel,  nor  taken  notice  of 
by  the  oourt  on  the  motion*  nor  wa$  it  material  in  itbe  pre* 
fent  queftion  before  the  court*  ^ 

The  King  ag^nft  Johnfon, 

S.C.  Str.  S79. 

A    Habeas  corpus  was  grimted,  direfted  to  the  defendant,  ^j^otT^aH^on 
to  bring  up  the  body  of  a  child  about  {a)  ten  years  a  habeas  corpus 
of  age,  whic))  fhe  had  iq  her  cuftody.     To  which  {he  re- be  taken  out  of 
turned,  that  fhe  was  appointed  guardian  to  the  child  by  the  ^3^3^/  °^  * 
fpiritual  court,  and  therefore  kept  her  in  her  cuftody.     But  p^fntcTbythc 
theperfon,  whofued  out  the  habeas  corpus^  infifted,  he  was  fpintuai  court, 
appointed  guardian  to  the  girl  by  her  father's  will.    The  *"^  ^^^^^*"  h«r 
Phild  was  very  unwiUing  to  be  taken  from  the  care  6f  Mrs.  Ly  w  fX?. 

will.  Sed  Vide 
Str. 982.  Burr.  143^.    See  alfo  3  P*  Wois.  I5i« 
(a)  According  to  Str.  579*  (he  was  on)/  9.  AcGcrcUp$  to  Bun'.  14^.  only  6. 

johnjhn^ 
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/  Rtx  John  forty  who  was  her  near  relation,  and  had  taken  great 
T.  K^so^  care  of  her,  and  was  to  have  no  benefit  by  keeping  her. 
And  the  court  doubted,  whether  they  iliould  deliver  the 
chiM  to  the  guardian  appointed  by  the  father's  will,  or  only^ 
f(?t  her  at  liberty  out  of  Mr?.  JohrtfoTis  cuftody,  and  leave 
her  to  CO  t  >  whom  dii:  pleafcd.  VVhercupon  the  court  or- 
d»;rt.l  iVIr^.  Johiifn  to  bring  up  the  child  agiinft  the  lafr  day 
of  the  term,  ;it  which  time  alio  the  guardian,  who  was  tlu  ii 
iii  the  country,  was  dirciSled  to  attend  i  at  which  day  the 
child  v/ds  (a)  delivered  by  the  court  to  the  guardian  ap- 
pointed by  the  fadicr's  will. 

{m)  According  to  the  r  port  4n  Sir.  ^-jq.  the  only  reafon  why  the  court  delivered  the  child  to 
her  teftamentaTy  guardian  was  bcc.uiv  (he  wa^  ico  young  to  judge  {/or  Kcrfelf :  and  th*s  i»  cocfi- 
dcrcd  as  the  nghi  ^lound  of  the  dtXifion.     J3urr.  1436.     Vide  Sir.  444.  ^%x%    , 

The  King  agizinjf  the  chancellor,  maflcrs,  and  fcho- 
lars  of  the  univerfity  of  Cambridge. 

S  C.  Fort.  ic2.  with  the  firA  argument.  Str.  s57.  *  Mod.  148. 
A  mandamus  liei     A     A/^;2^/7;nz/i  was  dire£^ed  to  the  chanceflori  mailers  and 
loI^LkS  ^<^f^^'«»^s  ^^  tJy  univerfity  of  Cambridge,  commanding 

degree  to  which  them  to  reftore  Ricl>sird  Bentley  to  the  academical  degrees 
tcmpr,raladvan-  \iy  that  univcrfity  of  batchcJor  of  arts,  mafter  of  arts,  bat- 
^^^'*  Vul?rslr.  ^^^^^^  ^^  divinity,  and  do^or  of  divinity,  fcfr.  To  which 
%^i,  '  the  defendants  returned,  that  the  univerfity  of  Cambridge  is, 

?.nd  time  out  of  mind  has  bedn,  a  body  corporate,  confiding 
of«  chancellor,  matters  and  fcholars  of  the  fame  univerfity : 
that  the  Ciid  chancellor,  mailers  and  fcholars  have,  and 
time  out  of  mind  have  had,  the  care,  government  and  cor- 
rciurntofucira  ''^^^^i^n  '^f  *€  (aid  univerfity,  and  of  all  fcholars,  ftudenrr, 
mandamus  I  hit  and  Others,  upon  the  -account  of  their  ftudies  refiding  in 
tlicrei:.  a  vtfitor  the  faid  univerfity ;  and  for  all  the  time»aforefaid  ufed  tocon- 
plTy  who  has  ^^^  certain  academical  degrees  or  title?,  viz,  as  well  thofe  de- 
obulncdtheman-  f^iecs  in  the  faid  writ  mentioned,  as  degrees  of  the  like  nature 
datiiusmayapply  xw  divers  Other  faculties  or  fciencef,  et  ab  eifdem  gradibusfive 
AH  infer  or  titulis  j'ufceptii  iterum  pro  rntionahilibus  caujis  fuffcndere-  amo^ 
facirtoljc^^p""  '^'''^  ''"'  excluder e  quandocunqne  vifumfuerit  necejjarium  feu 
pofedto  proceed  expf-Mens:  that  time  out  of  mind  there  has  been  within  the  (aid 
accordiRj;  to  the  univerfity  quaedam'curia  tenia  coram  canceJlario  ejufdem  nniver^ 
common  law.  jj^^fj^ ^j^f p rocanc./Iario univerfetatis praediSfae vel locum tenente 
An officcrcannot  ^^,-^„^j,,;,  caKcellarii  m  i^ijhorum  et  fchalarium  univerfitatii 

by  the  common  »«'  -  ^ 

l'iv/bcfufpcn''cd     - 

or  <ltguHcd  from  his  ofiTic-  unlffs  hf  is  ci*hcr  fummooed  to  maljLe  a  defence,  or  adlujjly  make& 
or.f.     Videantii'V  .'tiv' t''c  books  there  cited.    1.33. 

An  cfliccr  iUrq:alI)  t'ufinr.dcd  or  degraded  DihH  be  reftored  hy  manda:nus  unkfs  it  appears  that 
henv»y  havercHicla  by  a;^;)l/.i.y:  to  fome  other  court.  Notwithf landing  a  claufe  in  a  charter 
confirmed  by  adl  of  parliament  quod  r.ullus  udex  do  placitii  trncnd;«  by  the  charter  in  an  infc« 
ripr  court  fe  intrcmittat» ncc  parteiTi  a«l  1  tipondcndum  coram fe  ponat,  fed  quod  pars iUa  coram  the 
inferior  court  julliticar.tur  &  piinirctur,  &non  albi  n'.c  alio  modo.  The  king*s  bench  may  inquire 
Into  the  legality  of  thefufprofion  of  a  man  within  ths  Jurifdiftion  from  certain  temporal  offices  there 

^  Whether,  a  contempt  of  a  court  is  a  rcafonablc  ground  for  fufpending  a  man  from  an  cfiice. 

'  ^  WHcther  if  it  is  ftatcd  in  the  return  to  a  mandamus  that  a  man  exhibited  dcpofitions  tqt 
•ourt,  it  is  to  be  prcfumcd  thofe  depofitions  were  &n  oath,  -  • 
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fraediSiae  pro  cognitione  triatione  et  determ'tnatione  omnium  p/aci^  ^  *  * 
torumperfonaliumj  tamdebitorum  compuiorum  ct  quorumcunque  Chancxlloit 
aliorum  contra£iuum  quam  tranfgrejfionum  contra  pacem  et  mif-  &c.  of  Cam- 
prifisnum  quarumcunquij  infra  viltam  Cantairigiae  etjuburhia  ^ndgt. 
tjufdem  villaefaSiarum  (mayhem  and  fi^lony  only  excepted)  uhi 
magifttr  veljcholaris  vel ferHjiem fcholarii  aut  communis  magifr 
terdiJaeurifver/itatis  unapartiumfuerit  ubicunque  hifravillam 
praedifiam  aut  fuburbia  ejitjdem  fecundum  leges  et  conjuetudlnes^ 
Mniverftiatis  praedi£lae :  that  queen  Elizabeth  by  her  letters 
patent,  dated  26  Aprils  third  of  her  reign,  granted  fc»r  her- 
felf,  6!ff.  to  the  faid  chancellor,  mafters  and  fcl-olars  of  the 
faid  univerfity,  quod  itft  et  eorum  loca  tenentes  for  the  time 
being,  coram  fiipfts  mould  have  conufance  of  all  pleas  per- 
fonal,  as  well  of  debts,  Wc,  fas  laid  before  in  the  preicrip- 
tionj  and  that  all  fuch  pleas  the  chancellor,  mafters  and 
fcholars  et  ^orum  loca  tenent-es  might  hear,  hold  and  finally 
AtitxmxviG.  ubicunque  infra  villam  aut  fuburbia  ejufdemvillai 
placuerity  et  inde  executionem  facere  fecundum  leges  et  fonfuetU'" 
dines  fuas  ante  tunc  ujitatas  \  and  that  the  faid  court  (hould  be 
a  court  of  record  ;  and  of  fuch  «i(3ions,  ^c.  tarn  ex  ojpcia- 
quam  adfe£iam  partis  fecundum  leges  et  lonfuetudines  praedi^as 
inquirer  ent  et  finaliter  determinarent  eifdem  modo  et  forma  prout 
antetempus  illud  ufifuerunt  \  ,et  quod  tamjufiiciarii  adplacita 
coram  ipfa  r^gina  et  fuccejforibus  juis  tenenda  ajfignati  et  afftg- 
nandij  jujiiciarii  di5tae  dominae  reginae  hj^eredu  m  et  fucceffot  um 
fuorum  de  banco,  quam  alii  judices  quicunque  in  praefentia  et 
abfentia iiclae  reginae  haeredum  etf^&e(forumfuorv.m  di£lo can^ 
cellario  et  ejus  fuccejforibus  eorumque  loca  tenentibus  de  omnibus 
placitis  praediifis  allocationem  facer  ent  abfque  difficultate  velim^ 
pedimento  aliquali',  et  quod  nullus  jujliciarius  feu  judex  in  pnie- 
fentia  vel  ahfentia  di£2ae  reginae  haeredum  feu  fuccefforumfuO"  / 
rum,  viceconus  major  ballivusfeu  aliquis  minijier  de  placitis 
illisfeu  aliquo  eorundemfe  intromitteret,^  n/ec  partem  ad  refpon- 
dendum  coram  ipfis  poneret,  fed  quod  pars  ilia  coram  praefatis 
eancellariis  feu  eorum  loca  tenentibus  inde  folummodo  jufiificare-^ 
tur  et  puniretur  in  forma  praedi^a  et  npn  alibi  neque  alio  modo-,, 
et  quod  omnia  Irevta  fuper  hujufnodi  placitis -et  tranfgrefftoni- 
tus  contra  iflam  concejffionemfada  feu  fienda  forent  ipfo  jure 
nulla:  that,by  an  aS  of  parliament  hdld  2  April  13  Eliz. 
intituled,  An  act  concerning  the  feveral  corporations  of  the 
tiiiiverfities  of  Oxford  and  Cambridge,  and  the  confirmation 
of  the  charters,  liberties  and  privileges  grinted  to  either  of 
them,  it  wasr.ex»a£led>  that  letters  patent  grafted  by  Henry  VIII 
to  the  chancellor  and  fcholars  of  the  univerfity  of  Oxford, 
an4  the  faid  letters  patent  of  the  faid  queen  granted  to  the 
chancellor,  mafters  and  fcholars  of  the  univerfity  of  Canp- 
^idge,  and  all  dther  letters  patent  granted  by  any  of  the 
queen's  predeceflbrs  to  either  of  the  univerlitie?,  extunc 
forent  bonae  effeQuales  etpleni  vigor  is  in  lege  to  either  uni  ver- 
ity ^f««^OTy2>rwifl;w  verba  claufulas  ct  veram  intentionem  of 
the  (aid  letters  patent,  as  if  they  had  been  verbatim  recited 

in 
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Rs<         in  the  fald  a£k;  and  that  all  the  faid  letters  patent,  andalt 

CwANCBLLOR   ^'^^^^^^  franchifes,  privileges,  tfc,  by  the  (aid  letters.pv 

^c  of  Cam- '  ^^^U  &ould  bj  virtue  of  the  faid  a£b  of  partiamcnt  be  rati- 

bridge.       fied  and  confirmed  to  the  faid  (cverat  uniTerfities :  that  at  a 

Pbint  levied  by  couTt  held  ^3  Sip,  lyiS*  before  Dr.  G^r^  vice-chanc.Uor 

Dr.  MkUiamwt  of  the  fiud  univeruty  of  Cmmbridge  ngcnon  locum  Unente  of  die 

the  vice>cl»fi-    chancellor,  mailerg  and  fcholars  of  the  (aid  unlverfity,  held 

^^.\ti%!^  *^  within  the  town  of  Camhridgi  fecundum  cwfuetudinem  infrd 

againft  Dx.Bem*  univerfiiatem  prmdi^am  time  out  of  mind  ufed,  etjuxta  U- 

h-  hirtafes  et  priviUgia  to  the  faid  chancellor,  maders  and  fcho-> 

lars  before  granted,  Dr«  Conyers  MiddUUrti  then  being  one 

of  the  mafters  of  the  £ud  univerfity,  /and  within  the  faid 

univerfity  refidin^,  levied  a  plaint  in  aebc  for  4/.  6s4  agaliifi 

Richard  BentUj  in  the  writ  named«  one  of  the  faid  msfterf^ 

and  within  the.iiiid  univerfity  dien  refiding^  accmdio|to' 

the  cuftom  of  the  faid  court  and  of  the  £ud  univerfity  timr 

out  of  mind  ufed,  for  a  debt  and  caufe  of  a&ion  within  the 

jurifdi3:ton  of  the  faid  court  contracted  or  arifing,  and  tfaere- 

upoi^  the  faid  Dr.  MiddUton  then  and  there  prayed  procefs 

againft  the  laid  Richard  BcntUy  according  to  the  cuftom  of 

the  univerfity  and  court  afbrelaid  all  the  time  aforeiaid  ufedy 

Procefs snmed  fi^p^^  f^^  adpetitionem  of  the  (aid  Dr«  MiddUttn  taliter  in 

and  direaed  to    eadem  procejfiimfuit  quod  quodda.XdecfetufnJive  proceffiu  extra 

theefquirebedeL  ^^riant  praediHam  bedilh  armigero  univerfitath  prei£ait  ac 

minj/lro  curiae  illius  dire3unh  to  compel  the  faid  Ricbtrrd 

Bentley  to  appear  at  the  {hen  next  court  to  he  held  before  the 

vice-chancellor  ac  locum  tenenu  of  the  chancellor,  mafters 

and  fcholars  of  the  faid  univerfity,  emanavit  fccunduMc^n- 

fuetudinem  curiae  praediSae^,  which  decree  afterwards  and 

Service  of  pi  ocefs  ^c^oce  the  return  there6f,  tnz.  the  faid  23  Sep.  i'jii,  was 

on  Dr.  Batief.    delivered  to  Edward  Gark^  one  of  the  efquire  bedels  and 

officers  of  that  court  then  being,   to  be  executed  in  due 

form  of  law,  which  faid  Edward  Clark  afterwards,  viz.  the 

feid   23  Sep.  fecundum  exigeniiam  decreti  praedi^izt  Trinity 

college  within  the  jurifdi£lion  of  the  (aid  court  adipfum  Ri- 

cardum  acceffit  et  praediHum  decrefufn  Jrue  proceffum  ei  oJlin£f 

if  infervivit^  etjaperinde  idem  Ricardus  Bentley  the  faid  2j 

Sept,  infra  jurijdi&ionem  curiae  illius  adtunc  et  ibidem  colbqui- 

Br.  Beft  Iff  I       urn  hahens  cumpraefato  Edvardo  Clark  de  et  concermns  decretum 

tontemptof  the  j;^^  pr^ceffum  praediSIum  et  de  et  concemens  pracfatkmTbmam 

procc  w  Goochjuaicem  ilium  adtunc  rxiJieHtem^  confumeltoje  dixit  et  pro- 

palavitj  quod  proceffies  i lie  fuitjfatutis  minime  congruus^  Jnglice 

unftsftutable,   quodque  ipfe  noluit  illi  obedire  et  decretum  five 

procejjum  ilium  e  manibus  ipfius  EdvarM  Clark  adtunc  et  ibi^ 

demabjiulity  et  adtunc  et  ibidem  affirmavit^  quod  praediSus 

Atacoiiri  held  procancellarius  non  fiiit  ipfius  judcxy  et  oLod  praedi^At  procan- 

3  Offoh.  Dr.        cellarius  Jlulte  egit,  et  alia  verba  corjumlirfa  de  eedem  protuSt : 

tor^/rfwdc.      that  ar  the  then  next  court  before  the  fiiid  vice-chancellor, 

^  '      .        yr.  within  the  faid  town  of  CambfidgCj  Wr*.  held  3  QSf^. 

1718.  fecundum  confuetudinem  ejufdem  univerjitatis  et  curiae  ei 

juxta  libertates  et  priviUgia  praedHiOy  the  (aid  Dr.  MiddletnC 

appeared;f 
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appeared,  and  declared  againft  Richard  Bentley  upon  the         R«x 

faid  plaint,   that   he  was  indebted   to  MiddUton  in  4/.  6j.  ^^  ^^ '^ 

and  named  his  proSor :  and  at  the  faid  court  Robert  Grove    stc.  of  Cam- ' 

then  regifter  and  minifter  of  the   faid  court  exhibuit  depo*        bridge. 

Htknes  of  the  faid  Edward  Clark  bedel  and  minlfter  of*  the  .- 

faid  court  of  the  contempt  aforefaid,  quibus  depojltionibus  ad-  exhibited  the 

tune  et  ibidem  le^is^ad  eandem  curiam  per  conjiderationem  ejuf-  dcpcfitionsofthe 

dem  curiae  ad  petitionem  of  the  (aid  proSor,  and  with  the  *>«*«^of  ^^^ 

aOentof  fix  doctors  (naming  them)  eidem  procancellario  ad^^j^^^^^^^y^ 

tunc  ajftdentium^  the  faid  Richard  Bentley  fecundum  confuetudi-  faid  c6urt,  that 

nem  curiae  et  univerjitatis  praedi^arum  atoto  tempore  prredi£Io  "^^  Bentley 

ufitatam  et  cptrohatam  pro   contemptu  illo  fufpenfus  fuit  gb  p^ndlfd^iomall 

wmi  gradu  fujcepto^  etper  eandem  curiam  adtunc.  et  ibidem  pro-  flegrecs. 

muntiatus  futt  effk  Jic  fufpenfus :  that  there  is,  and  timeout 

of  mind  has  been,  a  cuftom  within  the  faid  univerfity,  that 

the  chancellor  or  vice  chancellor  of  the  faid  univeriity  vel » Lngrcgatiwi. 

ejus  iccumtemns  quandam  congregationem  conftflentem  de  eodem 

canceliario  aut  prccancellario  vet  ejus  locumtenente  et  magiftris 

regentibus  et  non  regentibus  infra  univerjitatim  Cantabrigiae 

fraediSam  refidentibus  infra  limites  ejufdem  univerfttatis  fum-  ^ 

mmere  et  convocare  poterit  quandocunque  placuerit ;  and  that      -      ;    . 

the  congregation  fo  fummoned  and  convened  quojlibet  gradus  congregation  to 

acadtnucos  per  eandem  univerfitatem  fecundum  confuetudines  deprive  for  con- 

^ufiem  univerfttatis  conce£os  ab  aliqua  perjona  infra  univerfi-  tumacy,  &c. 

totem  illam  refidente  propter  contumaciam  talis  perfonae  aut 

aUamjufiam  et  rationabilem  caufam  Prout  eis  viftmfuerit  ex^  ^    ^^^  °**' 

pidiens  au/erriy  it  eofdem  gradus  aut  eorum  allquos  tidem  per^ 

fonaefuprafuampurgationem  aut  fummiffwnem  rejlituere  de  tern- 

pore  in  timpus  fecundum  fuam  difcretionem  poterit  et  per  totum 

tempus  praediGum  sifafuit  et  confuevit :  that  at  a  congregation 

of  the  (aid  univeriity  according  to  the  cuftom  by  the  faid  p  . 

Dr.  Thomas  Gooch  vice-chancellor,  £!fr.  fummonea  and  con-  held  17  onob, 

vcned  thfc  feventeenth  of   OM>er  1718,   within  tlie  faid  i7»8. 

univerfity  and  town  held,  the  faid  vice  chancellor  narravit 

praedisis  magijirisjie  convocatis  etconventis  contemptumprae- 

diSum^  et  eorum  judicium  de  praemifjis^  petiit^  fuper  quo  vifis 

et  iuttUe£iis  aStibus  et  recordis  curiae  praedi^ae^  necnon  letiis 

et  au£tis  depofitionibus  praedi£fis^  quaedam  gratia  Jive  placi- 

tum  de  eodem  Ricardo  Bentley  propoftta  fuit  fecundum  confue-  ^^^*  P"^"P* 

tudines  infra  univerfitatem  praedi^am  in  ea  parte  a  toto  tern- 

pore  fmtra^iilo  ufitatas  in  his  verbis :    Cum  r-evercndus  vir 

Riearaus  Bentley  collegii  Trimtatis  magi/ler  ad  fummos  in 

bee  uniVerfitate  titulos  et  honor es  veflro  favor e  dudum  pro- 

motus  adeofe  immemorem  et  loci  Jui  et  vejirae  authoritatis 

dederit^   ut  debite  fummonitus  ad  comparendum  et  rejponden^ 

dum  in  caufa  coram  procantellario   obedient} dm  recufaverity 

mnifirum  univerfttatis  fummonentem  indignis-  modis  traSiavity 

procancellarium  et  capita   collegiorum  opprobriis  impetiverity 

jurifdiSiionem  denique  univerfttatis   longo  ufu  regiis  chartis 

et   au^oritate  parliamenti  Jlabilitam  pro  nihilo  habendam 
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Rxjt         efje  ieclaravirit  \    cumque   idem   Ricardus  BentJey  juptr  hU 

ChanciiIlo*    ^^fi^  ^^  ^^^^  gradu  fufpenfus  fueriU     ^t   fh/iea  per  tret 

'  &c.of  Cam-*  dies  juridi^os  expedatus  comparere  tamen  neglexerit :  placeat 

bridjse,        vobisy  ut  didus   Ricardus  Bentley  ab  omni  gradu  Utitk  et 

jure  in   bac  univerjitate  dejiciatur  et  excludatur :  et  Juper^ 

Dr.  Bentley         ^^de  idem  Ricardus  Bentley  per  fenientiamet  congregationemfe- 

deprived  of  all    cundum  confuetudines  univerjkatis  praedi£iae  a  toto  tempore  prat* 

degrees.  ^i^Q  ujitatas  ab  omni  gradu  tituh  et  jure  in  eadem  aniverjitate 

dejeSius  et  exclufus  fuit :  quodque  idem  Rieardut  Bentley  autbo- 

ritati  ejujdem  univerjitatis  fe  fubmittere  neglexerit  etrecufave- 

rity  et  hucufque  neglexit  et  recujat :   et  bis  de  caufis  praefatmn 

Ricardutn  bentley  ad  gradus  academicos  inbrevipraedidomn- 

tionatos  non  reflituimuss  et  eum  Jic  in  contemptu  remanentem 

rejlituere  Vel  rejlitui  fc^eere  falva  author itate  aeadenuca  JUfi 

pojfumus* 

A.  Snape  precane; 

Laft  Trinity  term  thU  Ca(e  vnt  argii^d  by  Mr.  ferjeant 
Cbejhyre  for  Dr^  Bentley^  and  by  Mr-  ferjeant  Comyns  for  the 
univerfitv  j  and  at  that  time  the  whole  court,  viz.  Prttt 
chief  jufticc,  Powys^  £y^^i  and  Fortefcue^  jufticesy  were 
ftrong  of  opinion,  that  the  return  was  illy  and  that  a  pc« 
ttmi^lovy  mandamus  o\x^t  to  iffuej  having  bcfor«  reiblved, 
that  a  mandamus  would  well  lie  in  this  cafe,  becatife  thefe 
degrees  in  the  univerfity  were  to  be  looked  on  as  more  than 
i>are  titles  of  honour,  or  precedency,  feveral  temporal  ad- 
Vantages  being  annexed  to  them  by  a£b  of  parliament* 
And  this  term  the  merits  of  the  return  were  argued  by  Mr. 
Reeve  for  Dr.  Bentley^  and  Mr.  Attorney  General  ITorke  for 
the  univerfity.  Mr.  Reeve  for  Dr.  Bentley  admitted,  that  if 
the  univerfity  had  returned,  that  the  king  was  their  vifitor/ 
as  they  might  have  done,  it  w6uld  have  put  an  end  to  the 
difpiite  here  i  but  not  having  returnedy  that  they  had  a  vU 
fitor,,if  it  appears  by  the  return  that  the  proceedings  in  the 
univerfity  have  not  been  agreeable  to  the  rules  of  juftice,  a 
peremptory  mandamus  ought  to  iflue.  He  infiftedy  wheir 
degrees  in  the  univerfity  were  conferred  upon  a  perfon,  he 
had  thereby  a  freehold  in  them,  and  would  be  imiruled  to 
Privi1^ge*of  fevciiil  privjleg^^s and  advantages  annexed  to  them  by  a&of 
graduates  in  the  parliament,  of  which  this  court  muft  take  notice.  By 
liniverritjrs.  2 1  H.  S.  c.  i^  f  23.  doiSors  in  diviiMtyt  batdhelors  in 
divinity,  £s^r«  may  purchafe  and  take  difpenfations  to  hold 
two  benefices  with  cure  of  fouls,  fcff.-  By  ^3  E,  #.  i%f.  6. 
a  batchelor  of  divinity  may  be  admitted  to  a  benefice  of 
above  30/.  per  annum  in  the  queen's  books.-  Incumbtrnts 
of  churches  in  cities  and  towns  corporate  united  puifuant 
to  17  Car.  2.  f.  3,  f,  6.  muft  be  graduates  of  one  of  the 
univerfities  in  this  kingdom.  Ana  graduates  in  the  uni- 
verfitics  are  intitled  to  feveral  privileges  by  the  canons  of 
}6o3.  Canon  ^i.  127. 
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In  this  return  the  uriiverfity  rely  on  tt^ro  things :  Rex 

1.  A  fufpenfion  of  Dr.  Bentley  from  His  degrees  by  the    ^c.  of  Cwnts 
Vice-chancellor's  courts  ,  bridge,* 

2.  A  depnration  of  them  by  the  convoCaLtldn^ 

As  to  the  fufpenfi«>n^   he  infifted  it  Was  not  legal.'     For 
the  fupportof  it  he  faid,-  the  univerfity  rely: 

I;  On  a  cuflcm^ 

a.  The  letters  patent  of  qiieen  Elizdbeth^  iii  which  there 
is  that  daufcy  ^6d  nullus  jii/iitiar ins  jeu  judex  fe  intromittaii 

.  3.  The  a<Sl  of  13  EU%,  confiritiihg  the  faid  letters  patent^ 
and  the  liberties  an  I  franchifes  of  the  Univerfity; 

And  he  would  firft  confiderthat  claufe  of  nulliis  juJUclarlui 
[eu  judex  fe  tAff-omittat^  i^c.   betaufc  it  vf2S  ftrongly  urged 
for  the  univerfity  that  by  that  claufe  this  court  was  excluded 
from  all  jurifdiflion  of  inquiring  into  thteir  proceedings  in  this 
Cafe.     But  he  faidy  this  was  rio  more  than  a  grant  of  c6- 
nufance  of  pleas  excltrfive  of  other  courts  and  muft  ht  Airzi^cihoiii 
governed  by  the  rdlcS  the  law  has  provided  relating  t6  fuch  '^"^^v-^^^  -^  '^ 
fcrt  of  grants,  by  which  the  courts  above  are  not' dephVcd  ^/;;„/^^^^^"  ."^ 
abfolutely    of   jurifiiiciion.      For  if    an  aftion   is    com-  imromhtat.  'i^*c.  . 
menced  in  this  court  Bgainft  a  fcholar  of  the  univerfity^  the  «  but  a  pm"^  of 
tiniveffity  may  claim  conufance  of   the  pJea  by  virtue  6f^^f^^^''"^* 
thefc  letters  patent^  and  the  aft  of  parliament  j  and  if  they 
make  their  clatm  properly^  and  in  time^  it  muft  be  allowed^ 
and  the  pfbceedings  here  vviH  be  ftofpoed.     But  if  the  onf- 
vcrfity  Joes   not  make  their  ckim  tfte  firft  day,-  this  (a)  (*)R.acc.  r 
Court  wiji  proceed  notwkhftanding'  this  grant;     And   fo|*^-  ''3   \^'*'« 
was  it  held  H.  il  Ann,  B.  R.  Perrie  v;  Manners^  lO Mod.  vL  a  wl; 
<2^  Poji.  155.  where  cafe  was  brought  agarnft  the  defend- 406. 
int,  a  member  of  the   univerfity,  inhabiting  within  their 
juriWiftron.-     The  bill  waS  of  Eaftet  term  II  Jfirii  and  tbe 
defendant  bad  an  imparlance  till  the  firft .  day  of  ^riniiy 
term  following ;    after  which,  and  before  plea  pleaded,  the 
tmrve^fity  6f  Cambridge  by  their  attorney  demanded  Conu- 
fencc,  and  fet  out  the  letters  patent,^  and  aA-of  parliament 
of  qifeen  Eli^beth  before  mentioned  ;•   and  the  claini  was 
difauowedy  becaufe  it  was  not  made  the  firft  day.     And  it:  >\ 

tvas  thenr  hcM  by  the  courty  that  as  to  the  grantee  of  the  "" 

firanehliey*  thire  ^aS  no  difference  as  to  the  claim  between^ 
t  grant  of  a  general  conufanccy  and  a  grant  of  Conufance 
widiexdufive  words  >  and  on  a  grant  of  general  conufanci^ 
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R««         the  claim  muft  be  before  Imparance*    Conufance  cannot 
Chak  ^Ltoii    ^^  demanded  after  the  tenant  has  made  default.    MicL^, 
AcofCaip-'  tf^n.  6,    10.     That  conufance  cannot  be  demanded  after 
bridge.        an  imparlance.     Mkh.   6.   Hen.   7,  9.     Then  they  held, 
that  the  aft'  of  parliament  made  no  difFerencCv  becaufc  that 
confirmed  this   franchife  only  as   it  was  granted,  viz.  a 
grant  of  exclufive  conufance  ;  but  the  claim  of  it  muft  be 
according  to  the  rules  of  law.     Indeed  in  that  cafe  it  was 
held,  there  was  this  difFerence  as  to  the  defendant  in  the 
aftion   between  a  grant  of  a  general  conufance,  and  of  an 
(#)  D.  a«c.ante^xclufive   conufance^j    the  firft  the  (a)    defendant  cannot 
*^  •  plead  to  the  jurifdiftion  of  the  court,  the  laft  if  he  comes 

(A)  D.  ace.  ante  in  time  he  {h)  may ;  from  which  cafe  it  appaars,  the  court 
*'7-  looked  upon  this  grant  only  as  a  grant  of  an  cxdufivc  co- 

nufance, and  that  the  aft  of  parliament  only  confirmed  it  as 
fuch,  and  put  it  upon  the  fame  foot  as  fuch  grants  ftood  in 
law  in  cafes  of  grants  of  exdufiire  conufance^  and  that  this 
.  court  is  not  thereby  excluded  ffom  examinkig  into  their 
proccedmgs. 

He  admitted,  that  the  fafts  fet  otrt  in  the  return  were  eon' 
tempts  to  the  rice-chancellor's  court,  which  they  might 
have  punifhed,  if  they  proceeded  according  to  the  ndes  of 
hw.  He  feid,  that  court  was  a  court  of  record,  and  there- 
fore might  h^ve  fet  a  fine,  and  imprifoned  the  party  till  it 
was  paid,  which  is  a  proper  pmiiftment  for  a  contempt  v 
but  that  fufpenfioti  is  not  a  proper  puniflunent  for  a  oon« 
tempt.  A  corporation  couM  not  fufpend  a  member  of 
their  body  for  a  contempt  to  one  of  their  courts.  And  if 
they  had  returned  a  cuftom  to  fufpend  for  a  contempt,  it 
would  have  been  an  uiireafonable  cuftom^  and  Toid.  But 
here  no  fuch  cuftom  is  returned,  *  but  only  that  they  fuf- 
pended  RichardumBentleyfecundvm  confuetudinem  carrrtf^>which 
is  notfufficient;  for' the  cuftom,  if  any  fnch,  ought  to  have 
been  returned  particularly.  Befides^  they  muft  have  fomc 
other  way  to  punifti  contempts  to  the  vice-diancellor's 
court;  for  if  a  perfon,  that  is  not  a  graduate  in  thcimiver- 
fity,  fhouUl  commit  a  contempt  to  that  court,  certainly 
they  have  a  way  to  punifh  him ;  but  that  cauld  not  be  by 
fufpending  him  from  any  decrees,  bccaufe  he  has  none.. 

In  the  next  place  he  faid,  that  as  it  ftands  upon  this  re- 
turn, the  contempt  was  not  fuilicicntly  made,  to  appear 
.  to  the  vice-chanccltor's  court.  For  it  is  alleged,  that  Ro» 
hert  Grove  the  regifter  fxhlbuit  d^ofitiones  di3i  Edvardi 
Clarky  bedcUi  et  mhufivi  cui'tae^  ut  praefertur^  de  contem^u 
praedi^Ot  which  depofitioiis  being  then  and  thtre  read,  per 
confideratianem  ejujdem  curiae  the  faid  Richard  BentU}  was 
fufpcnded,  Ifc. 

I.  It 
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i.  It  is  not  alleged,  thefe  ^epofitlons  were  upon  oathi        R«« 
ind  the  word  depofitions  does  not  import  ex  vi  termtnij  that  *' 

they  were  upon  oath.     3  Injf.  167.     Latch.  133.     If  in  cafe  ^&fc!*of"«** 
6f  an  indidment  it  (hould  bcjuratores  depcnuntj  it  would  be       bridge. 

ill, 

t.  It  ought  to  ajjpear,  before  whom  the  bath  was  taken^ 
and  that  he  had  an  authority  to  adminifter  the  oath. 

3.  It  is  faid  depofitiones  de  contemptu ;  now  poiBbly  the  de- 
t)ofitions  might  clear  the  do<^or  of  the  contempt^  for  it  isl 
not  faid,  the  depofitions  made  out  the  contempt; 

He  infifted^  that  the  return  to  this  manddntus  oiight  to  be 
as  certain  as  a  £onvi£)ion,  that  the  court  may  judge  upon 
it;  becaufe  the  party  has  ho  way  to  anfwer  it,  but  by 
falfifying  the  fads  returned,  in  an  action  for  a  falfe  return  i 
and  in  this  cafe^  if  an  action  was  brought  to  falfify  the  re- 
turn as  to  that  part  relating  to  the  depofitions,  if  it  fhould 
tppear  on  the  trial,  the  depofitions  were  not  upon  oath,  yet 
the  plaintiff  could  not  recover,  becaufe  they  are  not  alleged 
foto  be  in  the  return  ;  and  yet  if  they  were  not  upon  oath^ 
the  vice-chancellor*s  court  £hould  not  have  proceeded  upon 
them; 

But  fuppbflng  thefe  things  fbould  be  fooked  upon  to  be 
lufficiently  alledged  5  yet  the  fufpenfion  by  the  vice-chan* 
tellor's  court  i^  void^  becaufe  it  is  fet  out  in  the  retur/i^  / 

that  the  chancellor,  mafters  and  fcholars  ufed  to  confer  de-^ 
grees^  and  to  fufpend  themy  and  remove  perfons  from  themi 
fo  that  the  power  of  fufpending  degrees  is  in  the  whole  body/ 
but  here  the  fufpenfion  was  by  the  vice-chancellor's  Court/ 
which  is  not  the  wtiote  body,  and  that  court  has  no  power 
to  fufpend/  For  which  reafons  the  fufpenfion  by  the  vice- 
thanccHor's  court  miifl  fall  to  tbe  ground; 

i  As  to  depriving  Dr.  Biniley  of  his  degfees  by  the  con- 
gregation^ Mr.  Reeve  infifted,'  the  proceedings  were  arbi- 
trary and  iHegal;  The  cuffom  is  returned^  that  thfe  con^ 
gre^tion  have  time  out  of  mind  ufed  to  deprive  any  perfon 
hfiding  within  the  unrverfitv  of  any  academical  degreesf 
conferred  by  the  fairf  univerfity,  propter  contumaciam  talis 
ferfinae^  m  dliam  jti/iani  et  ratimabilem  caufam, 

i*  Be  feid,'  that  the  ffetiirn  had  not  brought  Dr.  Benilej 
twthin  their  jurifdifliony  as  the  cuflom  is  laidj  for  it  is  noff 
averred^  tbait  he  rdided  within  the  univerfity. 
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R«x  2.  It   is  not   laid   in  the  cuftom^  to  what  court,  or  to 

-        **  whom,  the  perfoTi  to  be  degraded  is  tLo  be  guilty  of  contu- 

*ic.ofCam-'  macy. 
bridge. 

3  Though  it  is  faid,  they  may  degrade  for  other  reafon- 
able  caufe  ;  yet  here  no  reafonable  caufe  appears,  for  it  can- 
not be  a  reafonable  caufe  for  the  congregation  to  degrade 
for  a  contempt  or  contumacy  to  another  court ;  and  it  is 
not  faid  he  was  guilty  of  contumacy  to  the  congregation. 

4.  It  carfte  very  odly  before  the  congr^ation,  for  it 
did  not  come  by  way  of  appeal,  but  the  vite-chancellor 
narraviu  t?r. 

But  he  relied  upon  it,  that  there  was  a  fatal  fault  in  the 
■  return,  which  could  not  be  anfwered ;  which  was,  that  it 
did  not  appear,  the  doctor  was  fummoned,  or  had  notice 
of  thefc  proceedings  againft  him,  fo  that  he  had  no  oppor- 
tunity to  make  his  defence.  And  to  condemn  a  perfon, 
without  hearing  him,  or  giving  him  an  opportunity  of  de- 
fending himfelf,  was  contrary  to  natural  juftice  ;  and  fuch 
proceedings  have  been  always  held  illegal  and  void  by  Ais 
court.  9  Ed.  4-1  14-  a.  11  Co.  99.  ja.  Bagg's  cafe,  i 
Sid.  14.  2  Sid.  97.  Rfx  v.  Champian.  4  Mod.  37.  Gliieh 
cafe.  And  fo  it  was  held  in  ferjeant  Whitaker^s  cafe,  ante 
1233,  when  he  was  removed  from  being  recorder  of  Iff 
wichy  to  be  reftored  to  which  he  brought  his  mandamus. 

S»  Jt.  eannot  That  it  is   no  objcftion,    to  fay  the  univerfity  courts 

takenotice»  the  proceed  according  to  the  rules  of  the  civil  law;   for  that 

plSa^'acSKl!*  "^'  ^^'"8  alleged  in  the  return,  this  court  can  take  no  no- 

ingto  the  rules  tice  of  it :    and  faying  thefe  things  were  done  fecundum  con- 

of  the  civil  law.  fuetudinemy  is  nothing,  for  the  cuftom  ought  to  be  fpecially 

fet  out  in  the  return.     For  which  reafons  he  infifted,  the 

matter  in  the  return  did  not  excufe  the  difobedienee  of  the 

writ,  and  therefore  he  prayed  a  peremptory  mamlamus  might 

iffue. 

t 
Mr.  attorney-genefral  Torie  e  contra  argued  for  the  uni- 
verfity. He  faid,  as  to  the  point  of  want  of  fummons,  he 
did  admit,  unlefs  this  cafe  could  be  diftinguifhed  from  the 
cafes  of  members  of  corporations,  it  would  be  againft  the 
univerfity.  The  cafe,  he  faid,  was  of  great  confequencc, 
becaufe  die  franchifes  and  privileges  of  the  univerfity  were 
cpncerned  on  one  hand,  and  the  rights  and  liberties  of  the 
niembers  thereof  on  the  other. 

Two  things  muft  be  took  for  granted : 

I.  That  every  fadl  well  laid  in  the  return  muft  be  took 
to  be  true. 

2.  That 


Hilary  Term  lo  Georgii  regis.  1343 

2.  That  It  would  be  no  objedion  againft  the  proceedings         R^x 
of  the  univerfity,  that  they  were  contrary  to   the  rules  of/^^_'*'    _. 
the  common  law,  provided  they  were  warranted  by  their    &c.  of  Cam- 
cuftoms  and  charter  confirmed  by  aft  of  parliament.  bhdg*. 

That  there  were  two  general  queftions  in  this  cafe, 

J.  If  a  writ  of  mandamus  lay,  to  reftore  Dr.  Bentley  to 
his  academical  degrees  } 

2.  If  the  caufe  of  depriving  the  doftor  of  them,  fet  out 
in  the  return,  is  fufficient,  and  the  return  good  ? 

As  to  the  firft,  the  court  having  already  determined,  the 
writ  was  good,  and  wel!  lay,  be  would  acquiefce  under  that 
determination. 

But  as  the  other  fide  had  agreed,  that  if  the  univerfity 
had  returned  a  vifitor,  it  would  have  put  an  end  to  this 
mandamus-^  fohecoujdnot  but  obferve,  that  if  there  was  a 
vifitor,  if  the  doctor  was  aggrieved  by  thefe  proceedings  in 
the  univerfity,  he  might  have  made  his  application  there. 

As  to  the  fecond,  the  return  confifts  of  two  parts : 

I.  The  fufpcnfion  by  the  vice-chancellor's  court. 

%.  The  degradation  by  the  congregation. 

If  either  of  them  is  fufKciently  juftified,  the  return  will 
be  good,  and  no  peremptory  mandamus  ought  to  go. 

Firft  he  faid,  he  would  confider  the  validity  of  the  fuf- 
penfion.  As  to  the  objeftions  to  the  form,  they  would  re- 
ceive plain  anfwers;  but  as  to  the  objeftion,  that  Dr. 
BintUy  was  not  heard  ^igainft  the  contempt  in  the  vice  chan- 
cellor's court,  and  that  it  was  againft  natural  juftice,  a  man 
fliould  be  condemned,  without  being  heard ;  he  anfwered, 
that  it  muft  be  admitted,  there  -was  no  necefflty,  that  Dr. 
BenfleyO^oxM  be  aftually  heard ;  but  if  he  had  an  opportu- 
nity to  be  heard,  that  would  be  fufficient.  Now  he  had  an 
opportunity  to  be  heard,  for  he  was  ferved  with  procefs  to 
appear  at  the  next  court,  and  if  he  had  paid  obedience  to 
Aat  procefs,  he  had  heard  the  charge  againft  him,  to  which 
he  might  have  been  heard, 

Thjit  there  was  no  neceffity  to  ifllie  out  a  fummons,  or 
to  give  him  new  notice,  to  come  and  anfwer  the  contempt ; 

for 
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B.XX         for  if  a  perfon  commits  a  contempt  to  this  court,  or  the 

'*'  court  of  chancery,  by  <leclaring  he  lyiH  not  obey  the  proceis 

Scz.  of  Cam-  of  the  court,  by  beatmg  an  officer  executmg  the  proccfs 

bridge.        of  the  courts,    or  by  fpeaking  reflefling  or  contrtnptuous 

words  of  any  of  the  judges :  upon  an  affidavit  made  of  the 
b^'^Wi^irwith  ^"^>  ^^  ^^^  ^*  committed,  without  hearing  him  ;  for  it  is 
a  c^tempt  to  looked  on  to  bq  a  vain  thing,  when  he  has  committed  a 
the  court,  as  contempt  before,  to  make  a  rule  of  court,  to  give  an  op- 
I peaking^ r^ea-  p^rtunitv  of  committing  a  new  contempt  againft  it.  This 
{^^williiocobey  is  the  rule  in  this  court,  and  in  chancerv  ;  and  it  is  alfo  the 
the  proceifi,  or  ^rule  in  the  canon  and  civil  laws.  And  that  is  very  confi- 
^*«n  atwcif  ^^^^^^  ^^  ^^*s  cafe,  bccaufe  the  proceeding  of  the  vicc- 
ineiit*wm  go,'  chancellor's  court  is  according  to  thofe  laws.  In  the  civil 
witho«t giving  law  there  is  a  diftin£lion  between  contumaciam  preTumftivam 
him  a  day  to  be  ^tni  contumafiafn  manifejlavu  Calvin  Lexicon^  Contimficia. 
^  tij^l  *        ^l^iati  Praxisj  foL  92,  93,  99.     Ointra  contumacem  potift 

procedi  abfque  uila  nova  citatione.  Menjingerius  Ohferv,  ad 
Proceeding  in  '^^^'  ^^^^'^*  ^^  2.  ///,  6.  or  96.  de  Gmtumaci.  This 
vice  chancellor's  proceedings  in  the  vice-chancellor^s  court  being  according 
court  according  to  th^  rulcs  of  the  civil  law,  though  this  court  (hould  ex* 
tociviiiaw.       amine  them,  yet  they  muft  be  examined  according  to  the 

rules  of  that  law. 

The  caufe  of  fuit  was  within  the  jurifdiftion  of  the  vice- 
chancellor's  court,  and  this  was  a  contempt  in  that  caufe i 
and  if  that  court  had  a  jurifdi^ipn,  all  the  objedions  as  to 

The  crown  can.  the  irregularity  of  the  proceedings  will  be  out  of  the  cafe. 

liotauthorifea     Their  proceedings  are  confirmed  by  queen  Elizabeth  hy 

t'!!'I'ZZT:lt  her  letters  patent,  as  for  as  fhe  could  do'it  j   but  the  crown 
P7  any  other  than  ^         A  •  t  i-  1         •  m  1 

the  common       cannot  eredt  a  court  to  proceed  accordmg  to  the  civil  law 

Jaw.  ace.  10.  by  charter,  therefore  an  ad  of  parliament  was  ncceflary: 
^!oi  lay,  126.  3„  a^cj  according  paffed,  to  confirm  the  letters  patent, 
in  which  the  excTufive  words  are  exceeding  ftrong,  as  well 
as  the  confirmation  of  all  their  liberties,  privileges,  fcfr. 
Thar  their  proceedings  are  according  to  the  civil  law, 
ifoi' chief  juftice  in  his  Hi/lory  of  the  Law  takes  notice, 
33,  34.  Mi(h,  8  /£  4.  rot.  42.  And  in  the  cafe  of  Man- 
mrs  and  Pcrncy  Hi/.  .1  jfnn.  B.  R.  it  was  infifted  on  in 
the  argument  of  that  cafe,  and  not  denied,  that  their  pro- 
ceedings were  by  the  civil  law.  Befides,  every  h&  alleged 
to  be  done  in  the  return  is  fald  fo  to  be,  fecundum  confutiuii- 
nem^  bfc.  of  the  uhiverfity  j  and  fo  is  die  fufpenfion  allegc(j 
to  be. 

In  inferior  courts      But  it  has  been  objected,   that  it  is  not  enough  to  favj 

i* "  r  "^"/^  *^    ^^'  ^^"tl^y  was  fufpended,-  (ic,  fecundum  confuHudinem^  i^i- 

fietud?.^"^rZ'  ^^^  ^^''^  °Mg^^  ^?  ^-^  *  C'jfto"*  particularly  fet  out  for  that 

purpofc.     To  which  he  anfwered,   that  in  proceedings  in 

inferior  courts  it  is  always  allowed,  to  fay  that  they  were 

fecundum  cpnfuetudinem  curiae. 

As 
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As  to  the  objedlion,  that  fufpenfion  from  the  academical         Rtx 
degrees  is  not .  a  proper  puni£bment  for  a  contempt  to  ^  * 

court}  he  anfy^rered,  that  by  the  rules  of  the  civil  law  it  is  ^^l^of^cz^* 
the  oxily  proper  puniihment.  And  it  is  like  an  outlawry  in  bridge. 
'  the  temporal  courts,  it  is  to  compel  the  party  to  come  in 
and  anfwer ;  and  u|x>R  his  doing  that,  the  fufpenfion  is  took 
off.  And  thefe  degrees  cannot  property  be  called  freeholds, 
nor  civil  temporal  rights;  they  were  originally  only  in  na-  • 
ture  of  licences  to  profeflbrs  in  feveral  profeflbrfliips,  and^,^J^^*" 
are  now  titles  of  diftin<^ion  and  precedence.  The  power  of 
granting  degrees  flows  from  the  crown.  If  the  crown  erefts 
an  univerfity,  the  power  of  conferring  degrees  is  incident  to 
the  grant.  Some  old  decrees  the  univerfity  have  abrogated, 
fomc  new  they  have  erected  5  and  they  are  took  notice  of  in 
a&  of  parliament  for  collateral  purpofes ;  and  though  the 
s£ts  have  annexed  collateral  privileges  to  them,  tbatiwill 
not  alter  the  nature  of  them,  nor  take  away  the  power  the 
univerfity  had  over  them  before ;  no  more  than  if  it  fhould 
be  ena&ed  by  an  zA  of  parliament,  that  none  but  fuch  as 
were  educated  at  Etorty  Weftminftery  or  JVincbeflery  fhould 
be  capable  of  degrees,  would  it  reftrain  the  univerfity  from 
exercifing  the  power  they  have  over  degrees,  upon  fuch 
perfons  educated  at  thofe  fchools,  upon  whom  they  fhould 
be  conferred.  It  does  not  follow,  that  if  temporal  rights 
are  annexed  to  thefe  degrees,  the  univerfity  would  be  de^  - 
prived  of  their  power  of  degrading.  A  bifliop  has  a  free- 
hdd  in  his  bifhoprick,  and  a  right  to  fit  and  vote  in  par- 
liament; yet  he  may  be  deprived  by  his  metropolitan, 
Bifhop  of  St  David's  v.  Lucy^  ante  447.  the  ecclefiaflical 
court  may  excommunicate  for  a  contempt,  and  that  zStSt% 
the  party's  temporal  lights  of  fuing,  £«ff.  <  This pupifhment 
by  luipenfion  does  not  differ  in  reafon  from  thofe  cafes. 
Therefore  he  concluded,  this  fufpenfion  was  a  proper  pu« 
niflunent  for  the  contempt. 

The  eflablifhing,  that  the  vice-chancellor's  cpurt  had  a 
jurifdiAion,  lets  in  the  exclufive  claufes,  and  they  mufi 
take  place.  It  mufl  be  admitted  in  this  cafe,  that  neither 
a  prohibition,  nor  zcfirtiorariy  would  have  lain  in  this  cafe. 
And  if  they  have  a  jurifdiiSion,  and  the  exclufive  claufes 
take  place,  the  irregularity  of  their  proceedings  cannoLbe 
exaouned  in  this  court  on  a  mandamus. 

If  courts  have  a  juriidi£lion  and  power  to  proceed  by 
rules  different  from  the  common  law^  this  court  will  not 
ex^ne  into  the  regularity  of  their  proceedings  on  a  man^ 
damus*  And  therefore  if  a  mandamus  is  granted,  to  reflore . 
a  fellow  of  a  college ;  if  they  return  a  viCtor,  though  his 
(cntenoe  has  been  irregular,    it  is   not  examinable  here. 

Philips 


1246  Hilary  Term  lo  Georgii  regis. 

R>*         Philips  V.  Buryy  ante  5.     So  if  the  eccleliaftica]  court  «= 
'"  communicates  a  perlbn  without  a  citation,  this  court  will 

if.  of  Cam-*  not  grant  a  prohibition;  but  the  party  mull  appeal.  When 
brWge.  a  prohibition  is  granted  to  the  vice-chancellor's  court  for 
not  granting  a  copy  of  a  libel,  it  is  by  reafon  of  the  exprcfs 
words  of  ah  aft  of 'parliament.  And  i^.  an  act  of  parlia- 
ment fliould  enaft,  that  no  certhraf  i  f!tio\x\6.  lie,  to  remove 
ponviiSions  of  juftices  of  peace  for  fuch  and  fuch  offences, 
though  the  juftice  of  peace  (hould  convidl  the  party  witiiout 
funimoning  him,  no  certiorari  would  be  granted  by  this 
fCourt>  to  remove  fuch  a  conviSioiir 

As  to  the  objeftion,  that  by  this  means  the  vicc-chan- 

pellor's  court    would    have  an   uncontrolable  jurifdidion 

without  appeat ;  and  that  it  )vas  Unreafonable,  a  man  {hould 

^  ^e  concluded  by  the  firft  determination  \    he  anfwered,  an 

appeal  laiy  from  the  vice-chancellor's  court  to  the  congre- 

fation.  [But '  npte^  that  does  not  appear  Dy  the  return.] 
loweveri  this  depended  on  a  pofitive  law,  which  was 
fnade  fuch  by  coiffirming;  the  privileges  of  the  univerfity  by 
(he  ad  of  parliament^ 

2.  As  to.  the  objeAions  againft  the  degradation  by  th; 
pongregation,  he  faid  they  were, 

I.  As  to  the  power  they  had  to  degrade. 

2*  As  to  the  manner  of  their  proceedings* 

He  faid,  that  what  had  before  been  urged  to  fupport  the 
fufpenfion^  might  properly  be  applied  to  fupport  this  degra- 

'  jjation,  without  repetition.  But  he  farther  infifted  upon  it, 
that  the  whole  proceeding  againft  Dr.  Bentky  ought  to  be 
confidered  as  the  aft  ot  the  court  of  the  univerfity.  For 
by  the  letters  patent  the  grant  is  to  the  chancellor,  maftcrs, 
and  fcholars,  that  they,  viz.  the  chancellor,  mafters  and 
fcholars,  which  is  the  whole  body  of  the  univerfity,  and 
their  bca  tenentesj  fhould  have  conufance,  ^c.  and  there- 
fore the  (a)  congregation  are  to  be  confidered  as  the  judges 

^  of  the  court,  and  the  vice-chancellor  only  as  their  official: 
th^t  t\}fi  court  ufu^lly  held  before  the  vice^hancellor,  might 
be  held  before  the  congregation:  that  by  the  civil  law, 
where  there  is  a  commiffary,  he  has  only  part  of  the  ju- 
rifdiftion,  the  reft  remains  in  the  ordinary,  and  that  the 
prdinary  may  proceed  upon  a  report  made'  by  his  official. 

{a)  Note,  the  coogregation  6ot%  oot  confiH  of  the  chancenoi,  mafters,  and  fchoJars,  whkh  U 
^he  whole  body  j  but  of  the  chancellor  or  vice-chancellor,  or  his  Icam  taieKi^  ct  it  maj^  n- 
rattlhui  a  ma  regent Aus^  reiiding  within  the  univerfity.    Note  to  the  1  ft  Edition. 

Sq 
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So  here,  the  congregation  mi^ht  proceed  upon  the  re]>ort        R«x 
of  the  vice-chancellor,  which  in  this  cafe  he  made  to  them,    c^^c^t^oi, 

&c>  of  Cam« 
As  to'the  objeAion,  which  he  faid  had  been  made,  that  bridg*. 
if  the  degradation  ftood,  Dr,  Bentley  would  be  deprived  of 
his  degrees,  without  ever  being  heard,  without  profpeft  of 
being  reftored  \  he  anfwered,  that  this  was  but  in  nature  of 
aprocefs,  to  compel  Dr,  Bentley  to  come  in  and  appear, 
13 c,  and  that  it  is  the  general  rule  of  all  courts,  and  of  all 
laws,  that  when  the  party  comes  and  clears  his  contempt, 
he  ihall be  reftored,  ^c.  Linw.  cap*  18.  Contumaciam.  That 
this  privilege  of  fufpending  degrees,  and  degrading,  was 
agreeable  to  the  privileges  all  other  univeWities  enjoyed ; 
and  that  it  was  necefl'ary,  that  univerfities  (hould  have  fuch 
^  fummary  method  of  proceeding.  For  which  reafons  he 
infifted,  the  return  was  good,  and  that  no  peremptory  man'* 
Jamus  ought  to  ifTue, 

Mr.  Reeve  by  way  of  reply  infifted,  that*  though  great 
ftrefs  had  been  laid  upon  the  allegations,  in  the  return  in  its 
fevcral  parts,  that  the  fafts  were  done  fecundum  confuetudU 
nem^  (^c,  that  was  not  fulSicient  to  make  the  return  good. 
For  the  grant  in  the  letters  patent  of  qu^en  Elizabetb  is, 
that  the  univerfity  fhould  hold  a  court,  to  bear  and  deter-^ 
mine  pleas,  ^c.  fecundum  leges  et  confuetudies  fuas  ante  tunc 
ujitataf :  therefore  if  they  have  a  method  of  proceeding  by 
the  civil  law,  which  has  been  always  ufed,  that  ougbt  to 
have  been  averred  fpecially;    and  without  it,  this  court  -^ 

cannot  take  notice  of  it  under  that  general  allegation,  but 
muft  intend  the  proceedings  are  according  to  the  rules  of  the 
common  law.  It  is  true,  in  cafes  of  inferior  courts  fuch 
an  allegation  is  enough,  becaufe  their  proceedings  are 
agreeable  to  the  common  law ;  but  if  the  rules  of  the  com- 
mon law  are  tp  be  excluded^  fuch  a  cuftom  muft  be  fpeci-* 
ally  fet  out, 

And  as  to  the  obje£bion,  that  the  vice-chancellor's  court 
is  part  of  the  congregation,  and  that  the  congregation  is 
held  before  the  whole  body  j  the  firft  is  not  alleged  fo  to  be 
in  the  return  ;  and  as  to  the  laft,  the  congregation  confifts 
of  the  chancellor  or  vice-chancellor,  or  his  hcum  tenens^  and 
the  regents  and  non-regents,  whidi  is  not  the  whole  body 
of  the  univerfity. 

February  7,  1723.  lord  chief  juftice  Pratt  delivered  the 
opinion  of  the  court,  viz.  of  himfelf,  Powysy  Fortefcue  and 
Raymond ]\x^\ZQ^^  that  the  return  was  ill;    becaufe  fmce  it 
\^  not  fhewn  in  the  return,  that  the  proceedings  in  the  vice-         ' 
chancellor's  court  or  the  congregation  are  according  to  the 

rules 
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Kxx        rules  of  die  civil  laW)  they  muft  be  intended  to  be  agreeable 
Cm  AW  CI  Lt  01   ^°  ^®  ^^^^^  of  the  common  law;  and  if  fo,  it  not  appear- 
Ac  of  Cam**  ing  the  party  has  any  redrefs  by  applying  to  another  cour^ 
bndse,       this  court  will  relieve  him,  if  heha9*been  proceeded  ^nft 
and  degraded,  without  being  heard,  which  is  contrary  to 
natural  juftice.    This  cafe  merefore  will  fall  under  the  rules 
for  the  removing  of  members  of  corporatic^ns,  which  can- 
not be  done>   without  fummoning  the  panj,   and  giving 
him  an  opportunity  of  being  he  vd.    The  cafes  determined 
upon  that  head  are  fo  numerous,   and  the  rule  fo  well  fet- 
tled and  known,  that  it  cannot  now  be  difputed;   for  want 
of  doing  which,  this  fufpenfionor  d^adation  cannot  befup- 
ported.    And  dierefore  a  peremptory  mandamus  was  grant-^ 
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Thomas  Knight  Efq.  againft  Richard  Cambridge.   Errarc.  b. 

Intr.  Prfch.  7 

Geo    C    It 
S,  C.  Sar.  J  81.  ^d  with  Ibmeindoafiderable  difference.  8Mod.A3i.       j^^'  g* 

QAmbridge  brought  a    writ  of  error  upon  a  judgment  Fnud  and  ne* 
given  againft  him  in  the  common  pleas,  in  an  adlion  K^^S^we  in  the 
brought  by  the  plaintiff  upon    a  policy  of  infurance  of  jJ^'J^^JJ^^ 
themip  Riga  Merchanty  at  and  from  Port  Mahom  to  Lon-  vide  Coviji.  143!^ 
don^    And  ferjeant  Brantbwaite  for  the  plaintiff  in  error  in-  ^  «»  a^«>n  ©a 
fifted,.  that  the  judgment  was  erroneous,  becaufe  the  breach  ^^^g^Lft^r 
was  ill  affigned :    beoaufe  the  policy  was,  that  the  defendant  loft  by  banatiy 
Cisrm^f^^  fhould  infare  the  faid  fhip,  among  other  things,  *«  the  matter  oC 
againft  the  barratry  of  the  matter,  and  all  other  dangers,  Ji^**P^ 
damages,  and  misfortunes,  which  (hould  happen  tp  the  pre-  jofs  xJhm 
judice  and  damage  of  the  faid  fbip  >    and  the  breach  affigned  been  occafionH 
was,  that  the  fliip  in  the  faid  voyage,  per  fraudem  et  negli^  ^^^  ^"**  ^ 
gentiam  magijiri  nftvispraedi^fa  deprejja  et  Jubmerfa  fusty  et  ^^fmSiiS?/ 
totaliter  perdita  et  atTniJ/a  fuit  et  nullius  valoris  devenit.     This, 
he  infifted,  was  not  within  the  meaning  of  the  word  barra- 
try, but  the  breach  fljould  have  been  exprefs,  that  the  fhip 
was  loft  by  the  barratry  of  the  mafter.     Befides  the  owner 
of  the  goods  has  a  remedy  againft  the  owners  of  a  (hip,  for 
any  prejudice  he  receives  by  the  fraud  or  negleft  of  the 
mafter ;    and  therefore  there  is  the  lefs  reafon  the  infurer 
jSiould  be  liable.     Befides,  if  the  word  barratry  ftiould  im- 
port fraud,  yet  it  does  not  import  negRS  \   and  the  fadl  here 
alleged  is,  that  the  (hip  was  loft  by  the  fraud  and  negleft  of 
the  mafter.     But  the  court  was   unanimous  of  opinion,  that 
there  was  no  occafion  to  aver  the  faft  in  the  very  words  of 
the  policy,  but  if  the  fa£l  alleged  came  within  the  meaning 
of  the  words  in  the  policy  it  is  fufEcient.     Now  barratry 
imports  fraud,  Du  Frefne  Gloffar.  verba  baratarioy  frausj 
dolus.    And  he  that  commits  a  fraud,  may  properly  be  faid 
to  be  guilty  of  a  negleft,  vix.  ©f  his  duty.     Barratry  of  a 
mafter  is  not  to  be  confined  to  the  mafter's  running  away 
^iridi  the  fliip :  and  the  general  words  in  the  policy  ought  to 

be 
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Knight  be  conftrued,  to  extend  to  lofles  of  the  like  nature  as  tbofc 
Cambridcx  nientioned  before  :  now  lofles  arifing  from  the  fraud  of  the 
matter  are  of  the  fan)c  nature  as  if  he  had  run  away  with  the 
(hip,  fuppofmg  barratry  was  to  be  confined  to  that,  which 
It  is  not,  becaufe  it  imports  any  fraud.  And  judgment  wss 
affirmed,  Jprilljy  1724. 

Philip  WiUcinfon  again/}  Sir  Peter  Meycn 

y  ^        ^^   ^  ,  S.  C.  8  Mod.  232.  moreat  lai]^eStr.585. 

^'*^^**^   ^ereaftatutc  //^  Ov^nant  upon  an  indenture,  dated  the  19th  tH  Augufi 

Hireas  that  con-  \^^^  1720.  made  between  the  plaintiff  of  the  one  part,  and 

*k^ar°dc?crip-'  ^^  defendant  of  the  other,  whereby   the  plaintiff,  in  con- 

tion  entered  into  fidcratioa  of  1436/.  lOf.  to  be  paid  to  him  as  therein  after 

before  the  niak-  mentioned  by  the  defendant,  covenanted  for  himfelf,   \3t. 

*h^iUere1fteT^^^'^^»  his  executors  or  adminiflrators,  (hould,  on  or  be- 

cd^and  that  the'  fore  the  25  th  of  March  next   enfuing,  transfer,  Wr.  tothe 

regiftry  (hall  ex- defendant,    his    executors,    adminiftrators  and  afRgns,  all 

prcfethename^f^jcl^   ftock,  bonds,  notes,  bills,  and  money,  as  the  ^oulh- 

whofe  benefit     ^^^  company  fliould  allow,  deliver,   and  pay  to  the  pro- 

thecontraas      prietors  of  lottery  annuities,    for   1 277/.    u.    6//.    capital 

wiTtfmadc,  if  it  ftock  in  the  lottery  annuities  at  5  per  cent,  then  already  fub- 

'''rt^ttwTa"^  fcribed  into  the  faid  company  by  or  in  the  name  of  the  faid 

that  the  main      plaintiff,  with  all  dividends,  profits,  ISc.    and   the  dcfend- 

objeaofthcdi-  ^nt,    in  confideration  of  the   premiffes,    for  himfelf,   lie, 

llSmtiTwho^     covenanted  with   the  plaintiff,   that  he,  Wc.  (hoqld  within 

had  the  right  of  the  time  aforefaid  accept  all  the  faid  ftock,    bonds,   ^f. 

fuingon  the  con- which  fliould  be  given  by  the  Sctt/A^tS^^  company  for  the 

!r*.^^  .'^".  *^"^'"    1277/.     I  J.    6</.    lottery  annuities,    ^r,    an4    would  pay 

/      regmVexprefles '4-3^^«  '^^*  ^^^  ^^  fame  I    and    for  non-payment  of  the 

who  wa$  bene-    1436/,  lOJ.    the  aflion  of  Covenant  was  brought.     After 

ficiaUymtercfted^j^r  of  the  indenture,  the  defendant  by  leave  of  die  court 

^attbeth^^tie    p'^^^d  ^ouT  fevcral  matters  in  bar;   the  laft  of  which  was, 

regi/iry,  that  neither  the  contraft  in  the  declaration  mentioned,  nor 

any  abftraft'or  memorial  thereof,  was  entered  and  regiftcred 

in  the  South^Sea  company's  book,  as  is  required  by  the  fta- 

tute  in  that  cafe  made  and  provided.     To  the  three  firfl  the 

plaintiff  had  judgment  upon  demurrer;   and  as  to  the  laft 

plea,  the  plaintiff  took  iffue,  which  bein^  tried,  the  fitting 

after  laft  Michaelmas  term  before  lord  chief  juftice  Pratt  in 

London^    the  plaintiff  produced   the  regifter-book    of  the 

South-Sea  company,    wherein  a  copy  of  the  contraft  was 

entred  verbatim'^  tinder  which  was  fubfcribcd,  "  This  is  for 

"  my  proper  ufe  and  benefit,'*  which  was  fubfcribed  by  the 

plaintiff  with  his  own  name,  Philip  lVilkinfm\  upon  which 

the    defendant's  counfel   obiefting,    that   the  regiftcr  did 

not  exprefs  the  name  of  the  perfon,    for  vdiofc  ufe  and 

benefit  the  contrad  was  made,  according  to  the  diredion 

of  the  ftatute,  the  ftatute  requiring  the  entry   to  exprefs 

l^e  name  of  the  perfon,  for  vrhofe '  ufe  the  contrad  was 

madci 
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made,  v.'hich  relates  to  the  time  of  making  the  contract,  Wilkinson 
whereas  this  entry  only  exprefles  the  name  of  the  perfon,  m,y,», 
for  whofe  ufe  and  hcnefit  it  was  at  the  time  of  regiftering  ; 
the  chief  juttice  Pratt  directed  the  jury  to  find  a  verdidl  for 
the  plaintiff  for  1436/.  los,  but  fubje£l  to  a  cafe  to  be  made 
for  tbe  opinion  of  the  court,  and  the  pojiea  was  to  be  ftayed 
in  the  mean  time.  Accordingly  a  cafe  was  fettled  by  the 
counfel  on  both  fidcF,  and  ftgned  by  Sir  Clement  Wearg  for 
the  plaintiff,  and  Mr.  Fazakerley  for  the  defendant,  which 
ftated  the  contraft  in  haec  verha^  and  the  breach  afiigned  in 
the  declaration,  and  the  pleas,  and  ifllie,  and  evidence  of 
the  regifter  as  above ;  and  farthey*,  that  no  evidence  was 
ofFered,  that  the  contraft  was  made  for  the  benefit  of  any 
other  perfon  befides  the  plaintiff,  nor  any  that  the  faid  con- 
trad  was  made  for  the  ufe  and  benefit  of  the  plaintiff  only. 
And  tbe  24th  of  April  this  term  this  cafe  was  argued  by  ' 

Mr.  Strange  for  the  plaintiff,    and  Mr.    FoTUikerley  for  the     ' 
defendant. 

The  claufe  in  7  Geo,  i.  Jlat.  2.  /  8.  upon  which'  this 
<)ueflion  depends,  is  to  this  effeft,  "  That  every  contraft 
"  for  the  fale  or  purchafe  of  fubfcriptions  or  ftocic  of  the 
"  South-Sea  company,  i^c.  which  fliall  not  be  compound- 
"  ed  by  the  parties  thereto,  or  interefted  therein,  on  or 
^  before  the  29th  of  September  1721,  or  an  abftraft  or  mc- 
**  morial  thereof,  figned  by  the  party  interefted  therein, 
"  and  who  (hall  be  minded  to  take  advantage  of  the  fame 
"  fhall  be  entered  and  regiftercd  in  books,  which  are  there- 
"  by  required  to  be  provided  for  that  purpofe  by  the  refpec- 
**  tive  companies,  to  whofe  capital  fuch  ftock,  fcfr,  do  or 
"  fhall  relate,  before  tbe  flrft  of  November  1721,  and  in 
"  de&ult  of  fuch  entry  and  regifler,  every  fuch  contraft, 
**  as  to  fo  much  as  (hall  remain  unperformed  and  not  com- 
"  pounded  on  or  before  the  29th  of  September  1721,  (ball  be 
**  void  .•  and  that  fuch  entries  (hall.exprefs  the  nawie  of  the 
"  parties  or  perfons,  for  whofe  ufe  or  benefit  fuch  coritraiSs 
"  were  made,  £5*^. 

Mr.  Fazakerley  infifted  for  the  defendant,  that  ^he  words 
of  the  aft  were  plain,  that  the  name  of  the  perfon  for 
whofe  ufe  or  benefit  the  contraft  was  made  muft  ^e  expref- 
ied,  which  refers  to  the  time  of  the  making  the  contraft : 
and  the  afts  intended  fo,  becaufe  it  defigned  to  difcover  what 
contrafts  were  made  for  any  of  the  direftors,  who  were  fo 
cunning,  that  they  made  none  in  their  own  names*  ♦  But 
yet  as  this  regifter  is,  this  contraft  might  be  made  for  the 
benefit  of  a  dircftor,  who  after  might  releafe  his  equity  or 
ri^ht  to  the  plaintiff ;  and  yet  the  regifter  will  be  true.  But 
Mr.  Strange  for  the  plaintiff  argued,  that  the  preamble  to 
this  claufe  (hewed  what  the  defign  oif  the  parliament  was, 
v/z.  for  preventing  atnultiplicity  of  vexatious  and  doubtful 

fuita 
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(utts  concerf\|ng  thefe  contrads  in  law  or  equitji  dicrefo^ 
it  direded  the  name  of  the  perfon,  for  whofe  ufe  or  benefit 
fuch  cohtra^  were  made,  fhould  be  exprefled  in  the  entry 
and  regifter,  that  the  defendant  might  know,  who  had  a 
demand  upon  htm  j  which  in  this  cafe  the  defendant  did, 
the  intire  contrail  being  regiftered  :  and  hy  the  import  of 
the  deed  it  appears  to  be  for  the  plaintiff's  benefit.  And  of 
that  ooinion  was  the  court »  and  Raymond  ju^ice  iaid,  that 
this  act  being  fx  poji  faSio^  the  conftru£tion  of  the  words 
ought  not  to  be  (trained,  in  order  to  defeat  a  contrad,  td 
the  benefit  whereof  the  party  was  well  intitled  at  the  dme 
the  contradl  was  made.  Judgment  was  given  for  the 
plaintiff. 

The    Inhabitants .  of    Bucktngton    agmtfi  Thef 
inhabitants  of  Sl  Michael  Sebington  in  So- 

merfetfhire. 

» 

S.  C.  Str,^58z«  %  Mod.  2)5< 

^      A  N  ^^^"^  made  by  two  juflices  for  removing  Richard 

^  XX  Allen  a  poor  perfon  to  BuckingUm  as  the  place  of  his 

apprenticcfliip,  laft  legal  fettlement,  and  an  order  confirming  the  fame 
I'jjj- Sf  •  5»*-  made  at  the  quarter  felfions,  being  removed  into  the  king's 
J  Scfl? 'orf?k78.  bench  by  certioriiri^  the  faft  fhitcd  fpecially  in  the  order  of 


The  failure  of 
the  mafter  does 
toot  dilTolve 


feffions  was.  That  Richard  Allen  viras  bound  an  apprentice 
to  ^.  &  in  Buckington^  and  ferved  him  in  that  parifh  fix 
months;  afterwards  "J.  S,  broke ;  upon  which  ^//rn  with- 
out 7.  ^.'s  dire6tion  or  confent,  let  himfelf  as  a  fervant  to 
y,  rJ.  who  lived  in  St.  Michael  Sebingten^  and  ferved  him 
there  two  years :  that  (a)  afterwards  J.  S.  delivered  up  to 


Fort.  311. 

An  apprentite 
cannot  legally 
let  himfelf  until 
Ills  apprentice- 
ship is  dinbhred. 
S.  C.  Str.  sSi. 

1  Sefl? 0^^178.  -^^  ^^^  indenture  of  apprenticefhipr  And  the  court,  of 
---  -  «._  '  king's  bench  was  unanimous  of  opinion,  that  Allen  gained 
no  fettlement  by  his  fervice  at  Sebington^  he  having  let  him- 
felf without  his  mailer's  c6nfent^  and  though  thcmafter 
had  hxlcdy  yet  that  did  not  determine  the  apprenticeihipy 
but  the  apprentice  continued  notfuijurin  and  themaftef^s 
deUvering  up  of  thie  indenture  afterwardsf  if  it  ibould  be 
The  fiirrendcTof  looked  on  as  a  fubfequent  confent,  wiH  not  make  his  let- 
the  indentures  ting  himfelf  good,  fo  as  to  gain  a  fettlement  by  his  fervice 
»>ythe jnafter  ^jth  7.  N.  but  if  he  bad  let  himfelf  to  J.  N.  with  t  S:s 
^^S^Tc^^  confent,  his  fervice  would  have  made  a  fettlement.  I  SaU, 
back  foas  to  68.  parifhes  of  Gifter  and  'Eccles.  But  Allen  was  fetded  in 
make  the  letting  Buckington^  wheffe  he  was  bound  apprentice,  and  lived  and 
fawfuL  ferved  his  mailer  above  forty  days.     The  orders  were  oon- 

A  fettlement       c^^^j 
cannot  be  gained  **™^^^ 
by  hiring  and 

lervlce,  unlefs  the  letting  wat  lawful.    5.C.  Str.  582.    %  Modi  %%$.     i  ScK  Caf.  S7S.  Sett, 
and  Rem.  117.  pi.  155.    Fort.  321.  vide  Bum.  ubifupra. 

[a)  According  to  the  Report  in  %  Mod.  235.     i  SeiT.  Caf.  278.   J.  S.  did  not  defitcr  Up  tbr 
itidenture^  until  the  expirationofthe  time  limited  for  the  j 


Sett.  &  Rem. 
i17.pl.  155. 
Fort.  311,  vide 
Bum.  Poor. 
Settlement  by 
apprenticc(hip. 
s6.  i4th£d. 
Vol.  3.  p.  381. 
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John  Stevenfon  jun  verf.  William  Nevinfon, 
iMayor  of  Appleby,  and  the  common  coun- 
cil of  Appleby. 

TO  a  mandamus  ifTued  out  of  the  king's  bench  dire£bd  A  man  who  hat 
to  the  defendants,  commanding  them  to  reftore  the  ^^^^^^^^ 
plaintifF  to  the  office  of  a  common  council  man  of  the  bo-  2»y  becalieda* 
rough  of  ./^i^^  in  /i^^morZ(7»^i^  they  among  feveral  other  fadls  a  witncft  to 
returned  that  the  plaintiff  was  not  eleftcd  a  common  council  ?J^*  ^^^' 
man,  as  in  the  writ  was  fuppofed.     To  which  return  the  bcbiSto  ftdi 
plaintiiF  came  in,  and  denied  the  feveral  material  fa£b  relied  peifont  as  har« 
on  by  the  defendants  in  their  return ;    and  among  the  reft  *^  S.  c.  str. 
alledged,  that  the  plaintiff  was  chofe  a  common  council  man,  ^^Jj  ii/Jhe* 
as  in  the  writ  was  alleged,  and  concluded  to  the  county,  books  and  caftt 
Upon  which  as  well  as  die  other  fafts  iffue  was  joined,  and  **>««  «^^« 
the  feveral  iffues  were  tried  at  the  h^x  Mc^y  6,  this   term. 
And  after  the  plaintiff  had  proved  the  fad  of  his  being 
ekAed  common  council  man,  Mr.  ferjeant  Pengelly  for  the 
defei^fuits  infifted,  that  by  theconftitution  of  the  borough, 
whicn  was  by  prefcription,  no  perfon  was  capable  of  being 
eleded  a  common  council  can  of  the  borough,  who  did 
not  hold  a  burgage  tenure,  and  alfo  inhabit  within  the  bo- 
rough ;  but  the  plaintiff  inhabited  in  Bondgate^  which  was 
fevered  from  the  borough,  and  no  part  of  it.     To  prove  A  man  who  ha» 
which  conftitution,  the  firft  witnefs    produced   was  one  ^'^  «*w>o^« 
Richard  fVcrfe.    But  it  being  objeAed  for  the  plaintiff,  that 
he  had  a  burgage  tenure,  and  alfo  inhabited  in  the  borough, 
and  could  not  be  a  witnefs  to  prove  a  right  in  himfelf,  and 
fucfa  as  had    his    qualifications,    exclufive   of  all   others » 
which  b&  being  admitted,  he  was  refufed  by  the  court  to 
be  admitted  to  prove'  this  conftitution.     But    then   one 
Mr.  Lee  was  produced  as  a  witnefs  for  the  defendants,  to 
prove  it,  who  was  an  inhabitant  of  the  borough,  but  it  was 
admitted  he  had   no  burgage  tenure.     Whereupon  he  was 
allowed  by  the  court  to  be  a  good  witnefs>  as  to  the  right 
fixing  in  fuch  as  had  held  burgage,  and  alfo  were  inhabit^ 
ants,  iinoe  he  did  not  attempt  to  eftablifh  the  right  in  the 
inhabitants  only.     But  after  a  long  examination  a  verdid; 
was  given  for  the  plaintiff  upon  all  the  iflues* 
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John  Tufton   Efq.  verf  William  Ncvinfod, 
'  Mayor  of  Appleby  in  Weftmorland. 

Ifaftatntcpro-  HP  O  a  mandamus  direfted  to  the  defendafit,  comnsand- 
^^^^"^       JL     ing  him  fwear  the    plaintiff  into  the  office   of  art 
deacJintoa      alderman  of  that  borough,  being  duly  chofen ;   the  defend* 
particular  office  ant  among  fcveral  other  fe£ls  returned,  that  the  plaintiff 
Wc^oirl^H'd    ^^^  "^^  ele6^ed  an  alderman,  as  by  that  writ  is  fuppofed. 
with  a°ceroi?n     -^^"^  iffues  being  joined  upon  them^  they  came  to  be  tried 
requifitc,  upon   at  the  bar,  Saturday  May  the  9th  this  term.     The  plainiifF 
thyffucwhcth.rgave  evidence,  that  he  was  ele<Scd  alderman«  Monday  before 
edornot,^it^s'  Michaelmas  1723.  But  it  was  objeflled  by  Mr4  ferjeant  P^»- 
incu.r.benton     gelly  for  the  defendant,  that  Mr.  Tufton  ought  to  prove,  he 
-''riw?  T^    W  ^^^  received  the  facramcnt  within  a  year  before  his 
^3jQ^^*J^,^jCleaioni    the  cxprefs  words  of  the  i^Can  2-  r.  i./  ix 
lie  had  complied  being,  that  no  perfoh  (hall  for  ever  hereafter  be  defied,  l^c. 
with  the  rcqui-   into  any  the  of&CQ^  aforefaid,  that  (hall  not  have  within  one 
me.  s.  c.  Str.  yg^y  jjgjgj  before  fuch  ele£lion  taken  the  facrament,  iic,  and 
If  J.  S.  were  a     in  defeult  thereof  every  fuch  election  is  declared  to  be  void 
candidate  for  the  To  which  Mr.  attorney  general  Torki  and  feijeantjfifm^ff/ 
^edr'^a^i.  anfwered  for  the  plaintifl^  that  firfl  at  the  time  of  the  clec- 
muicofwear^'  tion  no  fuch  obje£lion  was  made  to  Mr.   Tufton^  and  that 
him  in,  being     they  proved  by  witnefles  5  therefore  the  plaintiff  could  not 
^  duly  chofen,       cxpeft  this  objection  would  be  made  at  ihe  trial,  and  eainc 
th«  he^viQs  not  "^^  prepared  to  make  out  that  fad.     But  the  defendant,  if 
duly  chofen  and  he  intended  to  infift  on  proof  of  this  matter,  (bould  have 
an  imie  thereon,  given  notice  to  the   plaintiff  before  the  trial,  and  then  he 
bcumbenton     would  have  provided  to  have   proved  it,     Serjeant  Qmjm 
him  to  prove      alfo  faid,  that  the  ad  5  G.  r.  6.  for  quieting  and  eftablifb- 
that  he  had        j^g  corporations,  confirms  perfons  then  in  offices,  Wr.  who 
ih^Kq^iOtt!^    had  omitted  receiving  the  fecrament,  as   13  Car.  x,  c.  i^ 
S.  C.  Su-.  585.  direcfb,  and  difcharges    them  from  all  forfeitures  for  the' 
fame,  and  enads  that  no  peribn,    who  ihall  be  hereafter 
eleded,  ^c.    ihould  be  removed  by  the  corporation,  or 
otherwife  profecuted  for  fuch  Omifllon,  nor  (boeld  any  in- 
capacity or  difability,   Cffr.    be  incurredy  by  reafbn  of  the 
fame,  unlefs  fuch  perfon  be  fb  removed,  or  fuch  profecution 
commenced,    within  fix  months  after  fuch  peribn'S  being 
elefted,  Effr.  And  Mr.  Tufton  was  eleded  alderman,  Monday 
Tho'it wasnoe  ^^f^^^  Michae.mas  112^  fo  that  above  fix  months  areelapf- 

requircdot  him       ,-  ,irt-'r»i«i  ,.  -* 

at  tiie  eieaioii.  ^d  uncc  the  cledtion.  But  the  whole  coiirt  were  unanimous 
in  opinion:  Firfl,  that  this  {b)  cafe  was  not  within  the  ad 
of  the  feventh  of  bis  majefly,  becaufe  the  plaimiflT  never 
was  admitted  into  the  office,  and  therefore  could  not  be 
renioveJ,   nor  incur  a  forfeiture  r    Secondly,' that  it  was 

rc"tice  that*?    incumbent  on  the  plaintiff^  to  prove  that  he  had  rccciv- 

wouid  bcrequir.ed  the  facramcnt,  (^c.  within:  a  year  before  the  efeftion,  by 

edofhimatthe 

f  rial.  S.  C.  Str.  $  S  5.    A  provlfion  in  a  ftatuTe  that  perfons  of  a  pal^icular  defcxSption  (hmld  aot 

^c  remoiFcd  from  particular  offices  in  a  corporation  or  profecuted,  will  not  Intitte  a  fttkA  of  dui 

<':Kription  to  infifl  upon  being  fworn  in  to  any  ol  thofe  offices. 

(«)  VidcCowp.  535,  536,  $39*  W  yUk  Ca^.  $1^  539. 


fiafter  ^cftti  to  dcbfgii  fcgW;  i^^j. 

ij  dar.  a.    f.  r.  elfe  his  elefiion  was  void;     An4  fb  it     Tu^toh 
was  faid  to  hskre  been  ruled  By  lord   chief  juftice  Porket-i    Hiviwiwi 
i)ecween  FitOafor  and  Hammond,     And  fo  it  wa$  held  in  the 
Cafe  between  the  king  and  Mujket^  concerning  a  meml>er 
6f  the  cdrpofatioil  of  Buckingham  x    only  a  difference  was 
there  taken,   that  in  cafe  a  memoer  of  Corporation  had 
been  long  in  pofleffion  of  his  office,-  there  ought  to  be  notice 
giveny  tk^t  this  would  be  infiited  oii  at  the  trial.     But  here  . 
the  plaintiff  has  never  been  admitted  into  the  office,  but 
fued  this  mandamut  to  get  bimfelf  fworn  in^   .  As  to  this,. 
Iirhich  was  the  fifth  iffue  Concerning  the  plaintiff's  eie<£lion^ 
tBe  jury  by  the  direAion  of  the  coirrt  found  for  the  defend- 
ants    As  to  the  four  other  ifTuesy  they  found  for  the  plain-s 
tifE 

Hugh  Machell  verf.  William  N^evinfdri,  rfiayor 
of  Appleby  In  Weftmofeland. 

TH  £  plaintiff  fued  a  mandamus  oiit  of  the  kiHg^s  bench)  in  a  corporation 
direfted  to  the  defendant^  commanding  him  to  fw&r  ^^^^^^^^^ 
the  plaintiff  iitto  the  office  of  a  common-council  man  Of  cteainjcom. 
the  corpofatfon^  being  duly  cbofen«     To  ii^hich  the  defend-  mon  council, 
ant  returned^  that  the  plaintiff  was  notefeaed  a  cy^mmon- ^^"^' *" '^*    .j 
council  man,^  as  by  the  wfit  was  fitppofed;     Upon  which  m?they  Svc*^ 
iffue beine joined^  the  ifTued  wa$  tried  at  the  bar,-  SatUrdajf  nt^ti\ni^x^&ic4 
May  9,  thi*  term/    And  upon  the  evidence  it  appeared* 'j^^**^!? ^ 
that  the  corporation  was  a  corporation  by  prefcfription,'  con-  LingSmrnonc^, 
fifling  of  a  mayory  twdlve  aldermen^  and  fixteen  commofi-  for  the  purpofc 
Council    meny   befides  the   freemen,  at  large  j   that  'fhe*^*«f?»);o»"» 
ftiayor  w^  to  be  cbofen  out  of  the  aldermen  by  the  com-  foml*^f/Sicm  at 
mon-council,   theatdermerr  to  Be  cbofen  ont  6f  the  Com- arcot^atemceu 
^on-councvf  er  freemen^  arid  the  CbYnmon  council  to  $e '"S  for  another, 
choferiout  of  the  freemen  ty  the  commorf-council ;  and  if  SJ5?thftanSifg 
the  ^mmon-^courici)  wefe  eqiially  di^idedy  then  the  alder-  aH  cb«  common* 
men  were  to  vote  ^    and  if  they  were  equally  divided  aJfoj^JwncU  men 
<hen  the  mayor  had  a  c^fting  vot6  r    that  th^  mayor  was  to  SirtiSib^hld*^ 
ferve  for  a  year^  and  tintil  another  was  Chofen  ;;   th^t  the  notice  of  the    / 
member^  ufed  to  be  fumm6n(^d  to  meet  to  choofe  a  mayor,  «4e^ion,  and 
by  order  of  the  eld  ma^^ory  and  no  OfertaJn  time  was  fiJCed  for  "^^^^^^i^^"^ 
flie  choice  of  a  mayory  it  xski  to  be  about  MUhaelmas :  bttt  videStr.  3^5^ 
16  May  1674  an  order  was  made  by  the  mayor,  sddermen  ppft-  is^S. 
and  cemmon-councif  men,  that  they  (htouH  for  the  future  ®"^' 7^3^ 
mefet  oil  the  A^mday  before  Micbdeltnas  day  every  yeary  to 
chuie  a  mayor,  under  a  p^oahy  infii£{ed  upon  every  one  of 
them  that  wilfully  absented  himfelf  ^   that  at  other  days, 
for  Min^  up  Vacancies  of  aldermen  or  comihon-coulncil 
men,  the  mayor  ufed  to  fumoKHi  the  bodyy  aiid  they  never 
ufed  to  meet  without  fuch  a  fuminons  y  and  when  they 
jnetf  aoqu^rited  Awi  with  tfe  vacancy,  and  with  the  oc- 
caiion  of'  the  meeting,-  and  always  fent  out  a  fummons 
for  Ae  meeting  on  the  day,  which  they  called  the  charter 
day:  diat  the  mayory  eleven  aldermen,  and  fifteen  com-> 
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MActitLt     mo$-c6uncil  men  met  23  September  I7^3>  being  the  M^tn-* 
^     "^  //<7y- before  Michaelmas'^  in  the  Moothall:  the  mayor  declared^ 

their  meeting  was  to  eledl  a  mayor  ;  upon  which  fomc  of 
the  common  council  faid,  there  was  a  vacancy  of  an  al- 
derman and  common -council-inany  and  they  would  iirft 
proceed  to  fill  up  thofe  vacancies ;  but  the  mayor  (aid>  they 
weie  filled  up:  upon  which  nine  of  the  corHmon-council 
withdrew  into  the  council  chamb^«  fix  of  them  ftaying  in 
the  Mocthall  with  he  mayor  :  the  nine  ekiSied  the  plamtifT 
a  common-council-inan,  and  figned  a  paper  purporting 
their  eleftiony  and  brought  it,  and  tendered  it  to  the  mayor, 
and  defired  him  to  fwear  the  plaintiff  ^  but  he  rcfufed,  and 
faid,  currat  lex.  The  plaintiff  attempted  to  prove,  that  it 
was  ufual  to  fill  up  vacancies  the  Monday  before  Michaelmas^ 
before  they  eleiSicd  the  mayor  5  but  only  one  inftance  was 
give^i  in  evidenc*,  of  one  Gregfin  chofe  common*ct>uncil^ 
man  on  that  day  before  the  mayor  was  ekfted,  and  that  but 
two  years  before  the  election  of  the  plaintiff;  and  it  drd  not 
appear,  but  the  mayor  directed  the  goiiig  to  that  ele(%on, 
and  that  all  the  common  counc  I  then  living  w^re  prefent 
and  confenting.  But  all  tlie  witneffes  for  the  plaintifT 
agreed,,  they  never  knew  before  this  time  an  inftance  of  pro- 
ceeding to  nil  up  a  vacancy,  without  the  mayor's  declaring, 
the  vacancy,  and  directing  them  to  proceed  to  fill  it  up. 
The  facts  appearing  thus  upon  the  evidence,  Sir  Thomas 
\  Pengel/y  his  majefty's  firft  ferjeant,.  Sir  Clement  IVearg  foli- 

citor  general,  and  Mr.  Reeve  and  ivlr.  Bootle^  infilled  for 
the^efendant :  that  upon  the  plaintiff^s  own  evidence  the 
eleftion  of  him  to  be  a  common  council^man  was  a  void 
eleftion;  for  they  faid,  this,  being  a  corporation  by  pre- 
icription,  the  right  and  manner  of  ckftion  Mras  to  be  go- 
verned by  ^the  ufage  :  that  for^b^  cleAion  of  aldermen  anrf 
common-council -men  at  any  other  time  but  this  Monday 
before  Michaelmas^  it  was  agreed,  there  ought  to  be  a  prc- 
cedings  fummons  from  the  mayor  for  the  corporation  to 
meet:  and  fo  it  was  in  cafe  of  eleftion- of  mayors  before  the 
order  in  1674:  that  fince  thiit  time  a  fummons  ufcd  to  go 
to  meet  that  day ;  that  thzit  day  was  only  for  electing,  may-i 
ors,  founded  upon  that  order :  that  all  the  witneffes  agreed^ 
the  mayor  ufed  to  declare  the  vacancies  ©f  aldermen  and 
common-council-men,  and  direcl  the  common -council- 
men  to  proceed  to  an  ele<5lion,  and  did  not  know  an  inftance 
to  the  contrary  till  this  time.  But  Indeed  they  faid>  the 
common-council  thought  they  had  a  right  to  proceed  to 
f'uch  eleftion,  when  they  were  met,  without  fuch  dlredion  ;. 
but  that  was  a  miltake  in  them>  for  there  was  no  ufage  to 
found  fuch  opinion  upon  :  that  though  fome  of  the  witncfies 
feid,  they  had  fcveral  times  elected  aldermen  and  common- 
council-men  this  Monday  before  Michaelmas  before  they 
cledled  the  mayor ;  yet  they  could  give  but  one  inftance, 
which  was  of  one  Gregjgtn  elected  ib  coaimon-i:ounciI-maii 
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^n  years  beforv?  the  election  in  qucftion  ;  and  they  could  Mach^li. 
not  fay,  but  in  that  as  other  cafes  they  had  a  general  me-  Nj^j^jAff; 
mory  ofj  though  they  could  not  recollect  particular  names, 
the  mayor  migJit  direct  .the  going  to  thofe  cle£lions,  and 
that  all  the  commo.i-council-men  Concurred  In  it :  that  the 
mayor's  prcfence  being  neceflary  at  the  meeting  he  ought  to 
prefide,  and  for  avoiding  confulion  ought  in  reafon  to  give  i 
dire^Stions,  thoirrh  he  did  not  t^otc  among  the  ^ommon-^' 
council  rn  the  election  ;  and  that  as  the  ufagc  gave  the  com- 
mon-countil  a  right  of  electing  $  the  fa*ne  ufag.e  gave  thei 
mayor  a  right  of  dire6ling  when  they  ftiould  proceed  to  the 
tledion*  But  in  this  cafe  the  mayor  refufed  ity  faid  the  va-' 
caiicies  were  filled  up,  currat  lex  •;  that  fix  of  the  common^-; 
council  did  not  go  into  the  council-cliamber^  but  ftayecf 
with  the  mayor ;  and  therefore  this  not  being  a  day  ap-' 
pointed  fcnr  chufm^  oommon-conncii-men,*  nor  no  fummons' 
for  that  purpose,  part  of  the  common-councily  though  the 
major  part^  could  not  eleft  to  bind  the  reft  5  and  therefore 
tliey  conclltdedy  this  eledHon  of  the  plaintiff  was  a  voic! 
election;  '  i 

But  Mr.  attorney-gerurral  Toric^  Serjeants  Com^ns  an(i 
PnhjTii  Mrr  Hungerford  and  Mr.  Vjher^  ^rgued,  that  the 
fcledion  of  thfe  plaintiff  was  good.     I'hey  faid,  that  what  • 

the  defendant's  counfel  infifted  up'on,^  was  to  put  the  whoIcT 
power  over  the  corporation  in  the  mayor  j  and  that  to  allow 
iheir  obje<5tions^  was  to  permit  the  mayo^  to  take  advantage 
of  his  own  default;  They  urged  the  aflembly.  here  tvas 
regularly  heldy  that  all  the  conunon-council  in  being  were 
there,  that  the  mayor  himfelf  had.no  vote  in  the  cicdtioit 
of  alderman  6r  Common-Council  man ;  that  bis  prefence' 
was  necel&ry  in  the  MoothalU  feut  bis  afleut  to  or  approba-' 
lion  of  thfe  cleftion  Was  not  neceflary  :•  that  the  mayorV 
withdrawing^  ,v^hcn  they  were  in  the  council-ch^imberV 
Could  not  diffolye  the  common-council ;  then  nine  g(.Mn|^ 
into  the  cottncil-chamber  was  a  majority  df  the  common- 
councily  and  their  a<Sls  wouid  bind  the  reff,  who  might- 
come  in  if  .tAey  wooldy  as  all  the  witncffcs  proved  :  that 
the  act  of  filling  irp  the  corporation  was  a  neceflary  act,  and 
ought  to  be  fopportedy'  if  by  law  it  Could. 

The  court  were  onanimoqs.of  opinion,^  that  the  cTccftiorf 
i'as  Void  for  the  reafons  given  by  the  touncil  for  the  defend- 
ant; and  feid  k  was  almofi  the  fame  cafe  with  that  of  the 
king  ir,  Cdrl'ijle  corporation,  5".  6  (3.  A  i?.  1720,  Str,  385^. 
where  upon  a  return,  to  a  mandamus  to  reftore  Coidtcr  to 
the  office  of  9  eapitd  burgcfs,  it  appeared,  that  the  power 
^f  removing,  a  member  was  in  the  mayor  and  aldermen',-  or  . 
major  part  of  tliem  5  the  iummons  was  of  the  whole  cor- 
poratibri:  to  elaSt  a  recorder  \  and  after  that  election  was* 
made,-  the  mayor  and  aldermen  feparated  tliemfelves  froijir 
fhe  reft,  aod  removed  Coulter  for  mifbehaviour,  Uc,  anrf"" 
kcld  the  regiQVal  was  void,   when  there  was  no  fummony 
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MACMttt    t6  meet  as  mayor  and  aldermen,  but  onljr  as  part  oT  Ac 
NxTociov*  whole  body^    By  direction  of  the  court  the  jury  gave  a  vcr- 
di<3  for  the  defendants 

Sir  Chriftopher   Mufgrave  ^er/,    Ncvinfon, 
mayor  of  Applehy  in  Weftmorcland. 

S^  C,  Str^  5S4. 
The  ckAion  of  rr%  H  E  piaintitf  f«cd  a  mandamus  out  of  the  king's  bench 
acofJ««i^*"  A  dircaed  to  the  defendant,  commanding  him  to 
HponacaTua}  fwear  the  plaintiff  mayor  of  Appleby^  being  deny  chofen. 
meeting  of  the  To  which  the  defendant  returned,  the  plaintitt  was  not 
wSda^u'lnf  **'  «le<acd  mayors  as  by  the  writ  vwis  fuppofed.  Upon  which 
cleaon  concur  iflvc  being  joined,  it  was  tried  at  the  bar,  Saturday  May  the 
^it.  vide  ante  ^h  this  term*  The  conftitutien  of  the  borough  >ras  ad- 
'^^^^  mitted  to  be>  that  the  mayor  was  to  be  chofen  out  of  the 

aldermen*    And  therefore  it  was  infifted  upon  by  the  de- 
fendant, that  the  plainti/F  Ibould  prove  his  being  an  aider- 
man.     And  upon  the  evidence  the  kSt  appeared  to  be  thus, 
viz.  that  the  5  December  1721,  the  mayor,  aldermen,  and 
all   the    common-council-men    then  alive,    being   fifteen 
(except  one   Rejbroek^  who  three  or  f«ur  of  the  ^aindff '9 
witnefles  fwove  they  believed  was   there,  but  fae  himfelf 
fwore  pofittvcly  that  he  was  not  there  at  the  time  Chriftefhtr 
Mufgrave  was  ele^ed  alderman,  bat  come  in  after  he  was 
fworn,  giving  a  particular  account  of  the  circtunffamccs  of 
the  time  he  was  fent  for  tbat  evening,  and  at  Ac  time  of 
his  coming  into  the  room,  and  that  he  was  told.  Sir  Cbrif- 
iopber 'wzs  fwom  as  he  came  along,  and  after  he'trame  dicy 
never  aflced  his  vote)  met  at  a  public  houfe  in  AfpUby  to 
driifik  ibme  punch,  and  the  mayor  had  invited  one  or  two 
AtfB«rtriaiiha]I  of  them  to  be  there,  ta  treat  Sir  Chrifiopher  Mi^grave^  who 
•  tSTi^bjiftf  ^^  prcfcnt ;  that  at  the  time  of  their  meeting  none  of  the 
^he  court  was     common-council  knew  there  was  a  vacancy  of  an  alder- 
<liflBtti«fierf  wifh  man,  for  one  War  cup  had  figned  and  feakd  a  refigmtion  of 
^'^tif  "T?*  his  oflke  of  alderman  but  the  day  before.     After  a  gla&  or 
9P*.'Wmf!^  107.^^0  had  gone  round,  Mr«  Chriftopberfiny  a  clergyman  then | 
Str.ii^;.  iP.  in  compan}r,    acquainted  them,  ^P^rrif^  had  refigned,  and 
Mttd*'  '^^'  V    I^^"^^  ^^^  refignation,  and   propofed  the  chufing  Sii 
wtfc^i^  1 '    Chrifiopber  Mufgrave  alderman  :  whereupon  he  sdked  ever] 
Sid.  5  S.  T.Jon,  common -council,  man    there    ^for    in    them  only    th< 
**^'7Mo(^7,^le£lion  of  alderman  was,  and  the  aldermen  had  nothing  ti 
Ibchierdift       ^^  '^  ^^  ele£tion,  unkfs  the  common-council  were  equal] 
would  not  be      divided)  and  they^  all  confented,  except  Barnes^  RMnfon  an 
conchifive^the  Lamb^  who  faid  it  was  not  convenient  at  that  tim6  of  nighi 
'**"^*      "'nor  in  that  manner:   upon  which  the  mavor  (aid,  if  du^ 
was  notright,  he  would  adjourn  to  the  Amthall^  to  whie 
Barnes  replied  it  was  not  neceflary  to  give  Sir  Clbrifiepbi 
the  trouble  to  go  to  the  A£o$thall,   if  all  were  agreed 
for  the  marquis  of  JVhartm  was  chofe  at  his  houfe  ;   bu 
Lamb  or  Robinjin  faid  nothing  :   that  afterwards  the  ma 
fcnt  CarUun  for  the  bookr:   Sir  Cbrifiopbtr  was  e&tred 
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the  books,  and  (worn  alderman^  and  afted  as  fuch  after-    MutctAirk 
wards  in  five  aflemblies,  till  he  was  ele£kd  mayor.     No  evi-    jg^vi* tai«- 
dence  was  given  that   the  faid  three  common-council-men  ' 
ever  affented  to  the  eleftion,    but  they  were  in  company  alt 
the  time  after:    nor  were  the  common-council  men  called 
ov-r  one  by  one  by  the  proper  officer,  as  was  ufual  in  fuch 
deflions  :     nor  were  the*  common-council-men    feparatc  , 

from  the  aldermen,  as  likewife  was  ufisal :  and  Dean  ano- 
ther commoh-council-maii  fwore  .he  was  there  ;  that  he 
oppoTed  it,  and  nobo^K  after  afked  him  if  he  confented  :  that 
he  did  not  fee  Refirook  there  when  Sir  Chriflopher  was  fWDm  ; 
and  Rjfiro^  told  him  foon  after,  that  he  Was  not  in  the 
room  when  Sir  Cbriftopher  was  fworn :  that  the  entry  in  the 
books  of  IFarxvfs  refignatitxi  was  made  by  CarUion  the 
town-clerk  ibme  time  after  Sir  Chrtftopher  was  fworn,  a  week 
or  mpre,  but  it  was  by  direction  of  the  mayor  given  when 
Sir  Chrj/hpher  vns  fworn.  This  evidence  being  fummed 
Bp  to  the  jury  by  lord  chief  juftice  Pr^itt^  with  great  ftrefs  , 

laid  on  the  evidence  for  the  defendant,  they  gave  a  verdi^l 
for  the  plaintiff,  to  the  diflatisfadtion  of  tl^e  court,  who 
looked  upon  the  plaintiff's  election  to  be  void.  For  the 
body  not  being  corporately  aflemUed  for  want  of  a  previous 
fuinmons,  but  die  meeting  only  being  to  drink  a  glafs  of 
wine,  and  not  knowing  at  die  time  of  their  meeting  of  a 
vacancy  of  an  alderman,  and  oppofition  being  made  by 
three  of  the  common  council,  and  no  proof  of  their  a£lually 
confenting  afterwards  (which  the  court  held  abfolutely  ne- 
ceflary  in  fuch  a  cafe  as  this)  and  it  being  exprefsly  iworn 
by  Refirook^  that  he  was  not  there  at  the  eiedlion  or  fwear- 
ingof  Sir  Cbriftopberi  and  ii^  cafe  of  fuch  an  accidental 
cI»3ion  the  court  held  eveiy  member  who  had  a  right  to 
vote,  ought  to  be  prefent  and  aflent ;  they  were  of  opinion, 
it  was  an  eleSion  obtained  by  furprize,  and  confequendy 
void.  After  irfiich,  Saturday  May  i6,  Mr.  ferjeant  Pen" 
i^lljy  and  the  other  f  ounfel  for  the  defendant,  moved  for  a 
new  trial,  the  verdi£l  being  contrary  to  the  evidence ;  which 
the  court  agreed ;  but  then  it  wai'  infifted  on  by  the  counfel 
for  the  plaintiff,  ho  new  trial  (hould  be  granted  after  a  trial 
at  bar,  where  fafts  were  only  left  to  the  jury.  But  granting 
new  trials  in  cafes  at  bar,  is  only  where  the  Jury  determine 
aninft  the  law,  or  give  a  general  verdi<S  againft  the  exprefs 
diredion  of  the  court,  as  in  the  cafe  of  the  Queen  againft 
£^w^  corporation,  i  P.  Wms.  207.  the  Jury  found  a  gene- 
ral verdid,  where  the  court  had  dirci^ed,  aoa  the  counfel  on 
both  afides  agreed,  the  verdi A  fhould  be  found  fpecially ;  a 
new  trial  was  granted,  Trin.  1 1  Ann*  S.  R.  Befides,  where 
verdids  are  not  conclufive  to  the  right,  new  trials  do  not 
tife  to  be  granted,  though  the  verdid  is  againft  evidence ; 
as  in  ejedments,  becaufe  the  party  may  bring  new  ejeft^ 
ments :  i  Salt.  648.  Argent  againft  oir  Alarmaduke  Dart  ell; 
I  SaUu  650.    Feawici  v-  lady  Grofvenor*  Sir  Tbcmas  Jones 

^24^ 
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^ftscJ«Ayg     3124^5.  ^King  V,  Fojfer,     Now  here  this  vcrd;<ft  being  tn  a 
Ki     *  mandamus  docs  not  coiicluJe  the  rieht,  for  it  mav  fee  tri:  d 

•  •  '  •  •  •  afterwards  in  an  intormatioa  m  nature  or  a  guo  warray.i\ 
But  per  totam  curiam  a  new  trral  v/as  grnntcd.  For  they  he  id  j 
that  where  the  evidence  was  doubtful,  a  new  trial  ftould 
not  be  erantcd  af^cr  a  trial  at  bac  ;  rnH  therefore  it  wa<i  de- 
nied in  the  cafe  of  Soams  and  Barnurdijlon^  and  the  Queen 
p.  the  Warden  of  the  FUet,  But  where  it  is  againft  evi- 
dence, it  rnay.  So  is  Stiles  46:^,  466,  IVcod  r.  Gunjfou^  for 
pxcefiive  damager,  and  yet  the  jury  are  the  proper  judges  cf 
the  damage.  And  the  chief  juftice  Pratt  frad,  a  new  trial 
Was  granted  in  the  Cafe  of  Sir  Jof,  Ti/Ieji  againft  R'-.htTts 
Bfter  a  trial  at  bar,  bccaule  the  yerdift  was  againft  cvidcncej 
and  the  qucftion  was,  compos  or  mn  compos^  which  was  rrerc 
matter  of  fail.  '  And  afterwards,  Monday  May  18.  Mr.  At- 
torney General  moved  in  beliJilf  of  Sir  Jbrijhpher  Mufgrcrct 
for  a  trial  at  bar  next  term.  But  upon  a  treaty  the  parties 
entered  into  a  rule  by  confenr,  that  the  corporation  (hould 
3  ith  of  Jum  next  proceed  to  an  election  of  common-coun- 
cil-men, aldermen,  and  mayor. 

j(nliabitants   of  Bamber   agchiji  the  Inhabitants  of 
Hanningcon. 


One  juftice  alone  A  N  order  was  made  by  one  juftice  of  the  peace,  recitiiig 
tarAT^ft'^r  -M"  that  7-  ^-  was  taken  wandering,  ^r.  and  reciting  thl 
€.^3.  fend  a    '  p^^^'e  of  Lis  laft  legal  fettlement  to  be  at  Bamber^  to  fend  J. 


vagrant  to  the  S.^lQ  Bamber,  cifr,  Mr.  Strode,  upon  the  1 2th  Ann.fi,  2. 
L'^Tr^^f'^^  c.  23.  JC  4..  took  exception  to  this  order,  becaufe  it  wls 
ijv..  f^*:*"™^"^*  made  by  one  juftice;  ifor  though  one  juftice  may  make  a 
pafs  to  pafs  him  as  a  vagrant,  yet  tliere  muft  be  tvyo  jufticc> 
to  make  an  order  to  remove  him  to  the  plac€  of  his  bft 
legal  fetilcmcnt ;  the  words  oF  the  a£l:  b^ing,  that  he  is  to 
be  fent  to  the  place  of  his  laft  legal  iettlcment  by  fuch  order 
and  fn  fi  ch  manner,  as  by  the  laws  of  this  realm  other  per- 
sons likely  to  be  chargeable  lo  the  parifti  are  to  be  fent.  And 
upon  confide  ring  the  acft,"  aod  the  feveral  Se^ions  4,  5,  6. 
t'he  court  Was  of  that  opinion,  and  the  order  was  quaflicd. 
Jyir.  //:y^/y  counfel  with  the  order. 

(rf)  The  i2ih  Ann.  ^,  l.  c.  23.  is  iicv^  repcslwL 
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The  King  verf  Cawood. 

S.  C.  Str.  4-2. 

THE  defendant  was  found  guilty  upon  an  information,  ifaflatutepro. 
for  fetting   up  a  bubble  called  the  North  Sea,  founded  ^^^f  ^^^'  ^^  ^ 
,         r.      9  ,  V»  or  1  11  pcrfon  convjCVed 

upon  the  adt  of  o  G.  x.  c,  lo.  A    ig.'and  was  brought  up  of  a  particular 

feveral  tettns  ago  to  .receive  judgment.     And  it  was  infifted  ^ffence  (hall  be 
on,  that  judgment  ought  to  be  given  againft  ,him  by  that  J!^^*^ '^  ^"^'* 
aft,  as  if  he  had  been  found   guilty  of  a  premunire.     And  p"rtbns  convia- 
the  court  took  time  to  confider'of  it,  and  in  the  mean  time  edofnuifanccs 
he  was  committed   to   the  king's  bench  prifon,  and  after- ^'^  ^^Mc  to,  and 
wards  efcaped  ;    but  being  re-taken,  he  was   brought  May  ^^^l!^J^^^ 
18  this  term  to  receive  judgment.     And  the  court  were  all  any  further 
of  opinion,  that  they  were  not  obliged  by  that  a<S,  to  give  pa»ns  &c.  as 
the  whdc  judgment  as  in  cafe  of  a />rtf;w««/r^»againft:  him,  ^*^*^^^'^*|?2'. 
but  only  fuch  part  of  it  as  in  their  difcreiions  they  fhould  a  particular     ^ 
tbink  fit.     And  therefore  a  fine  of  5/.  was  fet  on  the  dcf  1  -  Mature  the  court 
dant,  and  judgment,  tliat  he  Ihbuld  lemainin  prifon  during: '^^^  ^ '^'^^^^^i^"- 

^»      ,._••'  1  °r  °  arv  power  of  in* 

the  kmg's  pleafure.  .  fliWlrg.ilor 

apart    nlyo^ 
the  pains,  &c.  ordained  by  that  ftatutc. 

Jenney  and  others  againft  Herlc.     Error  C.  B.     ^'^r-  P«<ch.  9 

S.  C.  Str.  1591.  8  Mod.  165.  loMod.  »94,  316.  '^' 

IN  an  ai^ion  on  the  cafe  on  feveral  promifes,  there  were  An  order  for  the 
five  feveral  counts  in  the  declaration:   as  to  four  of  them  payment  of 
the  defendants   pleaded  mn  ajfumpfity    and  iflue  was  joined  ^^^^"^P*^* 
upon  it;  but  afterwards  the  plaintiffs  entered  a  nolle  prof e  qui  is  no  bill  of  ex- 
as  to  them.     But  the  other  was  upon  a  bill  of  exchange,  change. 
wherein   the  plaint ifF //>r/f  in  the  common  pleas  declared,  ^^*^*^*P*^ 
that  the  defendants   27th   of  September  1720.  at,  {3c.  ac- iin.  2.  vidS^* 
cording  to  the  cuftom  of  merchants  made  a  bill  of  exchange  Bayley  5;  4, 
figned   with  their  own  hands,  direfted  to   John  P ratty  by       ^      -^  y^  « 
which  the  defendant  did  require  the  faid  John  Pratt  to  pay  Z^^*'*'*'^^^  ^ 
to  the  plaintiff  Herle  1945/.   upon  demand,  ex  moneta  per 
eandem  biilam  mentionata  turn  fore  in  his  hands  fpeBante  ad 
proprietor  los  quorundam  bereditamentorum  vocatorum  theDgvon^ 
fbire  mines  and  quarries,  exlftente  partf  denariorum  vocatorum 
the  confideration  money  pro  emptione,  AngUc4  the  purchafe, 
mancrii  de  Wejl  Buckland  :   that  Pratt  refufed  to  accept  the 
bill,  whereby  the  defendants  became  liable  to  pay  the  plain* 
tiff  that  fum  of  money,   afnd  being  fo  liable   promifed  to 
pay,  tffc.     To  this  count  the  defendants  demurred  in  the 
common  pleas,  and  an  interlocutory  judgment  was  given 
for  the  plaintiff  Hcrle,  a  writ  of  enquiry  executed,  and 
IQ45/.  damages  found,  and  final  judgment  in  the  common 
pleas   for   Herle,     Upon  which    the  defendants  brought  a 
writ  of  error.     And  after  argument  by  Mr.  Splicitor  Gene- 
csd  Wtarg  for  the  plaintiffs  in  error,  and  by  ferjeant  Chappie 

for 
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Ji^KfeT      for  tho  defendant^  the  judfi;ment  of  die  common  pleas  wal 
«  *  jreveried  by  Prqtf  chief  ju^icc,  Forteftui  and  Raymond  yaX^t 

ticcs,  Poy^s  being  abfent ;  they  being  of  opinion,  th*?  was 
not  a  bill  of  exchange^  but  a  bare  appoii)tmenc  to  pay  mo- 
ney out  of  a  particular  fund,  with  a  vie^ir  of  having  it  paid 
put  of  which  fund  the  defendants  probably  drew  the  biHf 
and  never  deflgned  the  h<ll  fhould  be  payable  at  4II  events, 
^ut  only  out  of  the  particular  money  mentioned  in  the  bill} 
fuppofed  to  be  in  Mr,  PraiC^  hands.  And  it  would  be 
very  mifchieyous,  to  make  fach  notes  fis  thefe,  which  were 
but  appointments,  bills  of  exchange ;  for  s^t  that  rate,  if  a 
tradejhian  applies  ^o  a  gentleman  for  money  for  bis  biU| 
fays  the  gentleman,  I  will  dire£l  my  ftewara  to  pay  you, 
and  writes  to  him,  pay  to  y.  S.  tHe  money  mentioned  in 
this  bill  out  of  the  rents  in  your  hands  \  the  fteward  hal  no 
rents  in  his  hands  ;  it  can  neyef  be  imagined,  the  gentle- 
man (hould  be  liable  tp  be  fued  upon  this,  as  upon  a  bill  of 
icxchange.  And  the  cafe  of  Joc^lin  ipod  Lafierrs^  Fort.  tSi^ 
10  Mod.  294.  316,  was  cited,  which  visisPafcL  i  Gee.  i. 
J&«  R,  where  a  bill  was  drawn  upon  an  agent  of  a  regiment, 
«  pray  pay  out  of  my  growine  fubfiftence,  ii-c.  and  adjudged 

ho  bill  of  exchange.  And  though  the  counfel  obje£M, 
the  reafon  of  that  cafe  was,  becacufe  it  depended  upon  a 
pontingency,  yet  juftice  Fortefcuf  faid,  the  reafon  was,  be- 
caufe  it  yn^as  payable  pu^  of  a  particular  fund  i  and  if  that 
was  tt^e  reafon  of  it^  it  is  the  cafe  in  point.  There  was 
alfo  cited  in  the  argument  of  thi^  cafe,  the  cafe  of  Smth 
V.  Bokemij  M.  I  Geo.  B.  R.  pojl.  voL  3.  p.  67.  fi/.  pefl. 
1396.  where  the  note  was  I  promife  to  pay  J.  S.  {o  much 
money,  or  render  the  body  of  y*  N*  to  prifon  before  fuch 
^4)  Vid^Biyley  a  day  ;  and  it  was  {a)  adjudged  to  be  no  negptia^ble  note 
3'  within  the  aA  of  parliament,  and  that  an  aAion  could  not 

be  maintained  on  that  note  within  that  ^w  j   hecaufe  the 
'  money  was  not  abiblutely  payable,  but  it  depended  upon  a 
contingency,  whether  he  would  furrender  %  Ni   to  prifon^ 
pr  not.    Judgment  was  reverfed,  I'wfiay  june  9^  1724- 

J''g;o™!\.        Morris  and  others  wrj:  John  Watkins. 

ininaAionat  r^fjE  plaintiffs  detlared  againft  the  defendant,  as  a 
SSif^c^  4  Prifoner  in  cuftody  of  the  fheriff  oi  Mmmutb,  in 
inmxiu6!oi7  part  debt  upon  a  bond  for  io.o/.  an<!l  the  declaration  was,  Brid^ 
t>fth€dccUratioQ^^^  ^;.;./j  and  the  other  plaintiffe  qufruntur  df  Johnne 
2e7^^»nti«*in  ff^otkins  clerics^  in  cuftodia  Henrici  Morgan  armigerij  vice- 
cuftody  of  tbe  comitis  comitatus  Monmouth^  Vfrtufe  brevis  domini  regis  vocatiy 
fheriff  ^»y  virtue  ^  latitat^  €  curia  bano  regis  emfinantis^  *<  eidem  vicecomiti  if - 
tr^it^"^ ""'^.'y  *  Pl^<i''*^  f«^^  reddateis  loof.  li<.  And  on  de-. 
that  be  render   murrer  the  exception  tp  the.  declaration  was,  that  bjr  the  fia-t 

to  tkofi^  it  muft 

fee  taken  that  the  iatltit  was  fued  out  by  (he  plainU^s*    Vi<Sc  \  WilC  II 0, 

*•  ■  -^ ,  ■  •   •  ■  ■•■•  tm 
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tut«of4&r  $  W,  i^  M.  c.  21./  3.  itiscnaftcd,  that  in      Moim 

A\  declarations  againft  any  prifoner  detained  by  virtue  of   y^^^-^,-- 

^ny  piDcefs  iflued  out  of  the  kin^s  bench,  it  fhall  be  al* 

leged,  in  cuftody  of  what  flicriff^  Wr,  ftich   prifoner  Ihall 

be  at  the  time  of  fuch  declaration,  by  virtue  of  the  procefs 

of  the  faid  court,  at  the  fuit  of  the  plaintiff;    and  it  did  not 

appear  by  this  declaration,  that  the  defendant  was  in  cuf* 

tody  at  the  futt  of  the  plaintiflf.     And  after  this  had  hung 

two  or  three  terms,   this  term  Jum  20,  the  court  gave 

judgment  for  the  plaintiffs,  for  they  would  explain  at  whofe      ^ 

fuit  the /tf/i/tf/  was^  by  the  following  wo^ds,  de  placito  quod 

reddat  eh^  i.  /.  the  plaintiffs,  the  |Oo/.  for  if  the  IatttiitW2S^ 

that  the  defendant  raUat  to  the  plaintiffs  lOoiL  it  muft  hq 

Hiidecftood,  at  their  fuit* 

The  King  verf  Godfrey^ 

AN  order  made  upon  the  defendant  to  maintain  abaT-fenQorderlbr 
tard  child  was  quaflied  becaufe  thdugh  in  the  com-  the  nuuntnitncf 
plaint  it  was  alleged,  the  child  was  born  in  the  pariih  ^fi^^c*^**^ft* 
HiuUn  in  H^r^$rdjhir^y  yet  there  was  no  adjudication  by  ih^li"JSu« 
thejuftices,  nor  no  words  of  the  juftices  from  whence  itpiriihitwa» 
could  be  colle&ed,   in  what  parifli  the  child  was  born.^!?!  ^^°*. 
And  a  cafe  was  cited  by  Mr,  Ite^  the  ^tm  v.  BiMngton,  ["Jj^  ^^ 
PafcL  |0  4nn.  where  fuch  an  order  was  quafhed  for  this  complaint  ftate4 
very  exception.     Mr.  Lei  for  qus^bing  the  order,  Mr,  C&- *pJ^««>l'*^• 
»/V€/^.  for  m^ntaining  it,  ^92.Ti.\f;^ 

R«  ace.  Self,  wi 
Rem,  36.  pL  59.  iu*«  437*  <  Bcnurd.  B.  lU  yH^ 

The  King  verj.  Crowhuftt 

THE  defendant  was  !ndi£ted  ;it  the  quarter-fefflons  of  MliMMft 
the  oounty  of  J&«/,    or  overfeer  of  the  parifh  ^^  2Sw2S<2? 
ZwanfcQmbi  in  that  county,  for  difobeying  an  order  made  by  m^^mtm^ 
two  juftices  of  that  county,  whereby  they  ordered  the  church^  fticMy^ftitm 
wardens  ai>d  oyerfeers  ot  that  parim  to  pay  41.  per  week  tD^J*'*^'**' 
the  keeper  of  the  houfe  of  correction  there  for  the  nuun-  acta  «iltte 
tenance  of  one  Baker  a  lunatic  committed  to  that  houfe  oFthe«tel(pn| 
corredion,  as  long  as  Baker  ftiould  continue  there  in  cuT*  ^^^^cipL 
tody :    and  the  indi£lment  fet  out,  that  the  defendant  was 
one  of  the  overfeers,  CsTr.  and  bad  notice  of  the  order,  and 
was  rcquefled  to  pay  the  41.  per  week  by  the  keeper  of  tho 
houfe  of  corre£iion,  but  had  not  paid  it,  bfe*    And  upon  :^ 
demurrer  to  this  indiftment^   it  being  removed  into  tho 
kin^s  bench  by  certiorari^  exception  was  taken  by  ietjeanfi 
Baines^  that  there  was  no  podtive  averment  in  the  indid« 
ment,  that  the  two  juftices  had  made  fuch  an  order }    fop 
it  was  only  by  wav  of  recital,  ^uod  cum  the  two  juftices 
made  an  order,  (^r.   and  for  this  reafon  two  indidments 
?fere  ^uafl^ed  for  not  obeyi(^  a(i  ord^r  (or  receiving  zhsX^^ 
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R«x  .  tard  child.  SalL^jl.  the  King  v.  IVliuhead.  Anduriefs 
t*.«J!l...*  there  was  fuch  an  order,  which  oucht  to  be  pofitively  aU 
leged,  there  could  be  no  diiobcdience  of  it.  Mr.  Retve  for 
(a)  vWeStr.  the  king  infifted,  that  in  trefpafs  the  {(t\  declaration  will -be 
6a2.  I  Wi^  iii^  if  it  is  laid  with  a  ^w^^a<OT,becaufe  then  the  whole  dcck- 
59.2  iitioj.  j-ation  is  but  recital,  and  there  is  no  pofitive  averment  at  all. 
But  an  aftion  for  difturbing  the  plaintiff  in  enjoyment  of 
his  common  laid  with  cumque  etiam  the  plaintiff  had  a  right 
of  common,  is  good.  2  Mod.  lj^2.  StyUman  v.  PatrkL 
And  he  cited  the  cafe  of  the  ^ieen  v.  Qoddard  and  Carlehn, 
Trm,  2  Ann.  B,  R.  ante  920.  where  in  an  indi(3lhent  for 
forging  the  aflignment  ofaleafe,  it  was,  quod  cumUjiatum 
extftk  per  qnandam  indenturam^  that  y.  5.  demifed,  &<:.  the 
d^^i^'^^-iSiX.falfQfabrkavit  quandam  ajftgnattonem  infcriptis  of 
that  lenfe,  cnjus  tenor  fcquitur  in  haec  verba,  and  then  fet  out 
the  afEgnmcnt,  Csrc.  and  exception  being  taken,  that  the 
Icafe  was  ill  fet  out,  becaufe  it  was  "with  a  quod  cum^  which 
is  not  pofitive  ;  yet  Holt  chief  juftice  and  the  other  judges 
held,  it  was  well  enough,  becaufe  it  was  only  by  way  <rf  re- 
cital that  the  leafe  was  laid,  but  the  forging  of  thcaffign- 
ment  was  laid  pofitively,  which  was  fufficient.  So  here  the 
order  is  only  fet  out  by  way  of  recital,  but  the  non-payment 
of  the  4*.  per  week,  &c,  is  pofitively  alleged.  Sednon 
allocatur^  for  per  curiam  if  there  was  no  order,  there  could 
be  no  breach  of  that  order,  and  therefore  that  ought  to  be 
pofitively  alleged.  And  as  to  the  cafe  of  the  ^een  v. 
6ar/<?r^;/,' the  forgery  was  the  offence,  and  that  was  pofi- 
tively averred ;  however,  though  the  court  fcemed  then  to 
*  be  of  that  opinion  in  that  cafe,  yst  it  was  never  adjudged, 

for  the  caufe  was  not  determined,  nor  judgment  ever  given 
upon  that  indictment.     And  the  cafe  cited  out  of  Salieldl^ 
:         in  point.     Andjudgment  was  given  for  the  defendant. 

The  King  wr/^  Burridge, 

/,A«V^*/^-^/-  S.  C.  Str.  593.    8  Mod.  245. 

into'ri^y5wr    A  ^  information  was  filed  in  this  court  againft  the  de- 

the  maacr  (hall  -O^   fendant  late  mayor  of  Tiverton^   for  voluntarily  ab- 

nacnc  48  for  4  Renting  himfelf  the  day  appointed  by  the  conftitution  of  the 

^P^^^ll^f"'^*^^  borough  for  electing  a  perfon  to  fucqeed  him  in  that  office 
party  Itrlke  out    -       .  C'  r  •  °         i^       «        r  •  i  •    1    j 

12  and  the       for  the  year  enfumg,  whereby  the  corporation  was  hindrea 

ihcriff return      from  proceeding  to  the   eleftion,   i^c*      And  ifluc  being 

*^d°?^*^  *^'      joined,  on  not  guilty,  a  rule  was  entred  into  T>y  confent  of 

ftruckVndre*-'^  ^^^  counfel  on  both  fides,  that  the  flieriff  of  Devon  flioulJ 

turned  accord-    attend  the  mafter  of  the  office  with  the  freeholders  book, 

ingiy, 'lisa       '^nd  that  he  fliouldname  forty-eight  out  of  the  book,  and 

contempt  m  him  '       ^ 

fo  challenge  the  - 

liWi  though  he  ina/  the  polk.  \And  an  attachment  Iball  be  fronted  a|piinA  hUn  (or  lu 
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each  party  fliould  ftrike  twelve  a-piece,  and  that  the  {heriff        Rtx 
fhould  return  twenty- four  refidue  of  the  forty-eight,    pro  ^    . 

tnaiione  ex'itus  in  hac  cai^fa  jnnP.i  ad proximas  ajjifasin  et pro  "''**  *'*'*• 
(Ofriitatu  praediSfo  tenendas.  Accordingly  the  mafter  ftruck 
the  fony-eight,  and  each  party  ilruck  out  twelve,  but  the 
jlofeiidant's  agent  ftruck  out  three  of  the  four  hundredors. 
Notice  of  this  v.ms  took,  when  they  were  before  the  rnafter, 
that  there  v/cre  but  four  hundredors ;  and  the  defendant's 
agent  was  told,  that  if  they  were  partial,  they  might  be 
challenged  upon  the  tri*i],  and  that  they  fhould  ftand  the 
1^  in  thtj  panel ;  and  the  profecutor  offered  to  confent,  that 
^ey  fhould  not  be  upon  the  jury  at  the  trial ;    and  there  / 

was  un  attendance  before  lord  chief  jufficc  Pratt  about  \U 
Yet  notwithftandindC  this,  the  defendants  perfifled  in  flrik- 
ing  them  out.  And  when  the  caufe  came  down  to  trial  at 
laft  Lent  affixes  held  for  the  county  of  Z>^ff»  .before  juflicc 
Denton^  the  counfel  for  the  defendant  challenged  the  array 
jfor  want  of  hundredors.  The  counfel  for  the  profecutor' 
produced  the  rule  of  court  and  infifted,  the  challenge  fhould 
not  be  received,  But  the  judge  faid,  he  would  receive 
the  challenge,  and  leave  the  parties,  if  it  was  a  breach  of 
the  rule,  tf*  profecute  for  the  contempt.     Upon  which  the  ,  ^ 

frounfel  for  the  profecutor  pleaded  the  rule  as  a  counterplea 
to  the  challenge  ;  but  Mr.  juflice  Denton  being  of  opinion, 
that  the  rule  did  not  bar  the  defendant  from  taking  this 
challenge,  he  allowed  it,  and  the  panel  was  quafhed. 
Upon  which  a  motion  was  made  for  an  attachment  againfl 
the  defendant,  for  a  contwnpt  in  taking  this  challenge,  in 
breach  of  the  rule  by  confent.  And  a  day  being  given  to 
fiiew  caufe,  ferjeants  Chappie^  Shepherd^  and  Eyre-^  and 
Mr.  HuJJey^  and  Mr.  Fazakerley^  for  the  defendant  infifled, 
that  the  taking  this  challenge  was  no  exprefs  breach  of  th^ 
rule  within  the  words  of  it,  becaufe  the  words  do  not  fhew, 
there  was  any  confent  to  wave  any  challenge.  The  con- 
fent imports  no  more,  than  that  the  mafler  fhould  flrike  the 
jury  in  the  manner  mentioned  in  the  rule,  inftead  of  the 
fherrfF returning  it  in  the  ufual  way;  and  in  thefe  fort  of 
rules  in  the  common  pleas  they  make  the  parties  exprefsly 
confent,  not  to  challenge  for  want  of  hundredors  ;  which 
ihews  the  opinion  of  that  court  to  be,  that  without  thcfa 
exprefs  words  the  rule  would  not  reftrain  fuch  challenges^ 
and  fo  have  fome  rules  Heen  drawn  up  in 'this  court.  la 
queen  Elizabeths  time  the  rule  was,  quod  nulla  calumniafit 
ex  utraque  parte  pqnello^  as  3  Keb,  740.  the  King  v.  Kijffin^ 
after  a  trial  at  bar  was  ordered,  a  motion  was  made,  that 
it  might  be  added  to  the  rule  for  the  mafter  to  ftrike  the 

i'ury,  that  the  defendant  fhould  not  challenge  for  want  of 
i^undrcdors;  but  the  court  held,  they  could  not  deprive 
the  defendant  of  the  privilege  of  challenge,  which  the  law 
aUowed  him.  And  fo  is  Stile  233.  and  that  the  defendant 
^as  juflly  iiititled  to  all  legal  advantages,  if  by  his  own 
*  '      '  ^onfen^j 
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Rix  cotifeiiC  he  has  not  barred  himfelf  from  diem^  which  he 
Be*!"  d       ^^^^  ^^  ^o"c  '^^  ^18  cafe.     And  in  the  firft  of  this  kin^ 

^  between  the  King  and  Sherwood^  a  motion  was  made,  that 
the  defendant  (hould  oonfent  not  to  challenge  for  want  of 
hundredors,  and  the  rule  was  drawn  up  fo  by  confent.  Be* 
fides,  if  it  was  a  doubtful  cafe,  it  would  be  hard  to  grant 
an  attachment,  now  the  judge  of  affize  allowed  the  chal- 
lenge, notwithftanding  the  counter-plea  of  this  rule.  On 
the  other  fide  Mr.  ferjeant  Pengelly^  Mr.  Reeve^  fcrjeant 
Glide^  Mr.  Worthy  and  Mr.  Webber-^  argued  for  the  king, 
that  this  was  a  plain  breach  of  the  rule,  and  a  contempt  to 
the  court,  and  only  a  contrivance  to  put  oiFthe  trial.  And 
of  that  opinion  was  Pratt  chief  juft ice,  and  Fortejcue  and 
Raymond  iuftices.  For  the  confent  in  the  rule  is,  that  the 
Sheriff  (hall  return  the  twenty-four,  refidue  of  the  forty- 

f  eight,  for  trial  of  the  liTue  of  the  caufe ;  but  the  challenge 
to  the  array  is  a  challenge  to  the  return  of  this  jury  by  the 
(heriff,  ixdiich  the  defendant  had  confenced  the  iheriff  (hould 
return ;  and  therefore  it  plainly  defeiats  the  efFed,  the  de- 
fendant had  b^ore  confented  the  rule  fhould  have.  And 
though  it  is  not  in  words  exprefled  in  the  rule,  that  the  de- 
fendants fhould  wave  this  fort  of  challenge ;  yet  it  is  a 
ftron?  implied  waver  of  it,  becaufe  if  this  challenge  is  al- 
lowed, the  trial  cannot  proceed,  as  the  rule  by  confent  in- 
tended :  and  it  looks  very  like  a  concerted  contrivance, 
only  to  put  off  the  trial ;  becaufe  if  this  array  fliould  not 
,  be  quafhed  for  this  challenge,  the  defendant  would  not  be 
preiudiced ;  for  if  any  of  thefe  hundredors  had  been  partial, 
and  not  indifferent  perfons,  the  defendant  might  have  chal- 
lenged them  by  the  poll ;  but  that  would  not  have  put  off 
the  trial)  for  then  the  jury  might  have  been  made  up  by  the 
talis  \  but  there  can  be  no  taTeSy  when  the  panel  is  quafhed. 
The  cafes  of  the  King  v.  jKijffiny  3  Kebl  740.  and  Stiles  23  J* 
were  of  trials  at  bar,  where  the  party's  confent  is  not  added 
to  the  rule,  but  the  court  makes  it  by  their  authority  with- 
out fuch  confent.  But  for  trials  at  nifiprius  the  confent 
of  the  parties  is  required.  And  an  attachment  was  granted 
againft  the  defendant  abfolutely,  Jum  the  loth  this  term^ 
l>y  the  faid  three  judges,  Pawjs  juftice  being  abfent, 

Burgcfs  verf.  Bracher. 

iftmanagree*  TT^EBT  for  a  penalty  of  40/.  for  non*rperfermance  of 
*o^^«  ^c*k  or  "^"^  articles  entred  into  between  the  plaintiff  and  defend- 
whcrvm^aT  ^"^^  for  running  a  horfe- race.  Upon  ml  debet  pleaded,  and 
attegation  that  a  verdidl  for  the  plaintiff,  ferjeant  Chappie  may tA  m  zxrtik 
**'^17a**?'^  of  judgment,  that  one  of  the  agreements  in  the  articles 
X'JhCT  ^  U  was,  that  the  rider  of  each  horfe  fhould  ride  abfqife fiagelk 
vnexceptionable 

atanawnncnt  of  performance  after  a  ▼erdia  for  bioi.  S.  C.  Str.  594.  S  Mod.  139.  And 
<^  Whether  it  would  not  be  fiifficient  upon  demurrer,  {a) 

(a)  The  report  in  8  Mod.  Ufilent  as  to  this  pointy  and  in  Str.  5^!  the  coQrti|ncMideto£9 
y^  the  dtfclaratifA  W9u)d  taav«  been  ill  upon  demt«rrer^ 

v4 


'  Eaftcr  term  lo  Georgii  regis.  1367. 

Vfl  iaculoy  vel  aliis  armis>,  AngUciy  weapons  praiter  ocreas  it  h«i»GEtm 
<aUariai  and  the  plaintiff  aniong  the  other  ncccffiiry  fiifis  jj^^^i,,., 
alleged  in  the  declaration  avers,  that  the  rider  of  his  horfe 
came  at  the  time  to  the  ftarting  place  upon  the  back  of  his 
horfe  cum  cents  et  caUaribus^  fidjine  fagello  et  bacu/9j  vel  aliis 
armis^  ready  to  ride  the  courfe }  and  then  fets  out,  that  the 
defendant  was  then  and  there  upon  his  horfe  iuft  in  the  fame 
manner,  and  that  the  plaintiff's  rider  and  the  defendant 
then  and  there  in  forma  praediiia  being  upon  the  iaid  horfes 
did  ftart  and  run,  and  the  plaintiff's  hoHe  won  the  race, 
bfr.  fo  that  this  averment  being,  that  the  plaintiff's  rider 
did  ride  abfque  baculo  iifiagilU^  he  mieht  have  either  a  ftick 
or  a  whip,  for  the  averment  is,  he  had  not  both;  but  if  he 
had  ehher,  he  did  not  ride  according  to  the  agreonent ; 
and  therefore  the  plaintiff  has  not  intitled  himfelf  to  thia 
action,  becaufe  he  has  not  (hewn,  he  ran  according  to  tbc 
agreement  in  the  articles^  But  the  court  feemed  ^  to  in- 
cline, this  would  have  been  good  upon  a  demurrer,  becaufe 
the  averment  being,  that  he  rid  abfque  JlagelU  et  bacuby  vd 
aliis  armisy  &r.  that  vel  made  the  whole  fentence  disjunc- 
tive, and  was  as  much  as  faying,  he  rid  without  a  whip  or 
a  ftick,  or  other  weapon :  however,  all  the  judges  were  clear 
\of  opinion,  it  was  fuiScient  after  a  verdid ;  and  whether  it 
would  be  good  or  not  on  a  demurrer,  it  is  certainly  good 
after  averdid;  for  they  could  not  but  intend,  that  it  was 
proved  upon  the  trial,  tnat  the  rider  rid  without  either  whip 
or  ftick,  according  to  the  articles  ;  otherwife  the  judge  wha 
tried  the  caufe  would  not  have  permitted  the  jury  to  have 
found  for  the  plaintiff.  And  fo  the  truth  was,  for  it  wa$ 
tried  before  juftice  ^<7ym^^  Lent  zffizes  zt  TauMiou.  And 
therefore  judgment  was  given  for  the  plaintiff,  June  the 
J 5th,  1724.  I  Salt.  325.  /f^/i's  opinion;  S  Bujflr.  293. 
C#x's  cafe;  Cro.  Eliz.  229.  H^kins  v.  Stajfiri\  and 
Mnrt  239.  were  cited.  And  for  the  defendant  Cr%.  Elix^ 
3^.    s  Lhn,  124,  5.  were  cited. 
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ti  Georgii  regis^  B.  R.   1724, 


The  King  *oer}.  Hen.  Chdveney. 

AconviAion 

^"?^rJh"^*  npHE  dcfenclant  was  convifted  before  a  jiiftiec  of  peac^ 

twc^ft  1394.     -^    of  the  county  of -L«V5/?<fr,  for  {a)  durfingand  fwcaring 

butfccalfo        a  gf^t  number  ot  6aths.     And  the  convidion  being  remov-  . 

4  G.  a.  c.  a6.     ed  into  this  c»urt  by  certiorari^  it  Was  qaafhed  November 

^vS^^ght'*^^*^  I7H-  firft,  becaufe  it  ^%\ti  Englijk -,    fecTondl^,- 

to  fet  out  the      becaufe  the  oaths  were  not  fet  out  in  the  convi^on  ;  on  tte 

oaths  fwom.       motion  of  Mr.  Fazakerley  for  the  defendant. 

R.acc.  Str.497.  r  »  «.j        w 

vide  8, Mod.  58.  (f^  V*^*^  '9  ^-  *•  ^«  "• 

4}oft«.  X376« 

The  King  verf^  Will.  Chauridler. 

S.  C.  Str.  612.  8  Mod.  3^6.  1  Sc/T.  CiL  5.  pL  8, 

TH  E  defendant  was  indifted  at  the  general  quarter^' 
fcffions  of  the  peace  for  the  county  of  If^iks^  for  that 
^  JUce  Hunt  exijlente  gravida  cunifoetu  tllegitimOy  which  fhlb 

affirmed  to  be  by  the  faid  IVilliam  Chaundler  of  Vphaiien  \vt 
the  faid  county  begotten ;  he  the  faid  U^iUiam  Chaundler 
praefTiiJJorum  non  ignarusj  ea  intentione  ad  impedienduM  et  ob- 
Jiruendum  evidentiam  of  the  faid  Alice^  de  et  cancernehte  prae- 
mijja^  et  executionem  juris  pre  crimine  praediSfo  eludere'^  f  8  iw-' 
vemhris  anno  domini  Georgii  regis  10,  vi  e^armis  apudUphd- 
ven  p^aedi^um  in  comitatu  praedi£fo  duxit  ei  dufi  caufa^tt  the 
faid  Alice  adloca  incognita j  et  perfonamipjitis  Aliciae  ^ccultavit^ 
Anglice  did  i'ccrete,  and  the  faid  Alice  continue  pojiea  hucujque 
occultavity  et  adhuc  occultat  j  in  malwn  exemplum  aliorumy  ei 
,£ontra  pacem  diSii  domini  regisy  coronam  ei  dignitaiem  fuasy  ^c/ 
To  this  indiftmcnt  removed  into  this  court  by  certiofariy  the 
defendant  demurred  :  and  judgment  was  given  for  the  de- 
fendanty  that  this  indi£);ment  waS  not  maintainable  ;  k  {af 
being  no  offence,  for  which  an^  mdifbnent  would  iiey  a^ 
this  faft  is  charged. 

(fi)  According  to  the  Report  in  Str.  6u«  and  9  Mod,  336,  the  srottnd  of  the  detencfamiiitf 
<4^ia  that  a  fstcus  could  not  be  iUegltiinite. 
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Richard  Afton,  Efq.  agahi^Joftph  Blagrave. 

S.  C.  Str.  61 7.  Fort.  106,  andnot quire  fo corredlly,  8  Mod.  270. 

IN  an  a6lion  on   the  cafe  for  words,   the  plaintiflF,   after  'TIs aaionablt 
the  ufual  charafter  of  his  good  behaviour,  fet  out,  that  ^<>  ^*y  a  joftJcc 
whereas  the  firft  of  O^ober  in  the  fifth  year  of  his4najefty's  ^Ikl^^v^i^r!! 
reign,  and  for  many-years  before,  he  was  and  yet  is  a  juftice  and  a W,  when 
of  the  peace  for  the  county  of  Berhj  and  behaved  himfelffpeak.nj  of  hi» 

juftly  and   honeftly  in  that  office,  that  the   defendant,  in- *^*^"^'".5 •''» 
•'      /  ,         f       I  I-        i_-  J    1    ■         1-        •  «r  Office.  Vid€  anfi» 

tended   to  fcandaijze^him,    and   bring   him   into  ailrepute,  ^jj, 

the  faid  firft  of  O^ober  at  TVantage  in  Berks^  havintc  a  dif^ 
coiirfe  \^ith  divers  of  the  king's  fubjedts  de  praefato  Ricordoy 
it  de  executiofiefua  offciifuijujltciarii  adpacempraedicli  adtunc 
tt  ibidem  tnpraefentia  et  audttu  quamplurimorum  diSIi  domini  re^ 
gis  nunc fubditorum  tunc  ib't  praeJenUumyfalfo  et  maliticfe  dixit  et 
propaiavitj  et  aha  voce  public avit^^  de  praedtSio  Ricarda  adtunc 
umj'ufticia riorum  pads  ut  praefertur  exijlente^  et  de  executione, 
fua  officii  fui praedivli^  haecfiSlaJcandalofaetdefamatoria  verba 
Angtica  Jequentia^  viz.  Wii.  Jfton  ^/«««^«//5  the  plaintiff)  is 
a  rafcal,  a  villain,  and  a  liar;  ad  damnum  2oL  On  hot 
guilty  pleaded,  verdift  was  found  for  the  plaintiff,  and  da- 
mages given  2/.  10s.  And  after  feveral  motions  in  arrefl 
of  judgment,  that  thefe  words  were  not  aftionable,  becaufe 
they  were  general  words  of  an  uncertain  fignification  ;  and 
words  of  heat  only  ought  to  be  took  in  mltiorifenfuy  and  could 
not  be  properly  applied  to  the  plaintiff  as  in  execution  of  his 
office  :  for  which  purpofe  ferjeant  Girdler  for  the  defendant 
cited  I  Lev,  52.  Bill  v.  Neal^i  in  an  a£lion  for  words  fpoke 
of  a  juftice  of  peace ;  he  is  a  fool,  an  afs,  and  a  beetle- 
headed  juftice  :  after  verdi£l  for  the  plaintiff  judgment  \v'a5 
arretted  by  Fo/ler  chief  juftice,  JVindham  and  Twifden  juf- 
tices,  contrary  to  the  opinion  of  jWiy/Zf/.  Cro,  Ja.  58.  Sir 
John  Hollis  V.  BrifcoWy  "  Your  mafter  is  a  bafe  ralcally  vil- 
**  lain,  and  is  neither  nobleman,  knight,  or  gentleman,  but  • 
"  a  moft  villainous  rafcl,  and  by  unjuft  means  doth  moftr 
"  villainoufly  take  other  men's  rights  from  them,  and  keeps 
"  a  company  of  thieves  and  traitors  to  do  mifchief,"  tsfr*"^ 
fpoke  of  a  juftice  of  peace,'  held  not  acSlionable  by  t^ree  juf- 
ticcs  againft  two.  Cafes  in  Pari  Price  v.  Devallj  12.  But 
he  admitted,  the  {a)  defendant  might  have  been  bound  to  z'^,)  vide  ante 
his  good  behaviour  for  fpeaking'  the  words  in  the  declara-  1029* 
tion.  But  November  the  26th  this  term  lord  chief  juftice 
P ratty  my  brothers  Powys  and  Fortefcue^  and  myfelf,  gave 
our  opinions,  that  the  words  were  actionable,  they  being 
laid  to  have  been  fpoken  of  the  plaintiff  in  the   execution  , 

of  his  office,  and  fo  found  :  fo  that  it  is  the  fame  as  if 
the  defendant  had  faid,  that  the  plaintiff  is  a  villain  in 
the  execution  of  his  office,  a  rafcal  in  the  execution  of 
his  office,  and  a  liar  in  the  execution  of  his  office; 
which  carry  with  them  a  great  fcandal,  and  in  common 
iinderftanding  import  a  great  imputation  againft-.  the  plaln- 
liff's  integrity  and  behaviour  in  that  office  i  and  therefore 

none 
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AiTOM       none  of  the  cafes  cited  came  up  to  this  cafe.     And  jodg' 
ix.A6t AtK«    °^^"'  ^"^^^  S^^  ^^^  ^^  plaintiff.  Serjeant  ff^ebh  cottofel  fet 
the  plaintim 

The  King  i;erf.  Volhrd  and  Tayldr. 

8.  C.  ihefC,  Caf.  lo.  8  Mod,  264. 
IfaftrtikemakcsnpHE  defendants  were  feverally  indi<acd  for  receiving 
^^n^«^n     ^    S^ods  ftole  by  one  F^^er^  knowing  them  to  be  fiolcn, 
aoceflfary  to  the   ^  f^^  ^  mifdemeanor^   contrA  for  mam  Ji^tUtL      Upon  not 
Ibimy,  but  pro.  guiltv  pleaded  they  were  found  guilty  at  nifi  prius  before  lord 

SSiS'i^'^»t'^41P''  ^""i-  .  And  Mr.fcrjeant  drtrve,  My.Krteff, 
littakenfoast9  and  Mr,  common  lerj^nt  LtngUrd^  moved  m  afreft  of  judg- 
beproCecured  mcnt,  that  by  the  3  y  4  of  i^.  y  M4  c.  9./  5.  diis  offence 
mdoonviaed,  ^j^s  npjadc  felony ;  but  by  a  fubfequent  ftatutc,  %  Amu  c*  31. 
be  pSfccmedaa  ^^^  receiver  may  be  tried  as  for  a  mildemeaqor,  if  the  prinj 
t>ramif<iemca.  cipal  Can  be  took)  then  the  coun&I  for  the  defendants  in- 
wnir,anln^a  fifteil,  the  receiver  could  not  be  profecuted  as  for  a  mifde- 
Stfortmifde-*"*  nxciuioixvi  and  therefore  it  is  neceflary  in  fuch  an  tn£diiwnt 
metnour cannot  as  this,  to  aver  that  the  principal  felon  dould  not  be  taken: 
*ft^^fl!L  ^"^  '"  '^  *^  ^^^  ^^f^  ^^  afterwards  taken,  and  tried 
oiifc UaJ^iwT  ^^  ^^  felony,  and  acquitted ; '  and  there  is  no  fuch  avcr-» 
ilkcw  that  the  ment  in  the  indi£hneat.  But  the  judges  held,  upon  con-' 
principal  4oui4  fideration  of  the  ftatutes,  that  the  {a)  prdfecutor  had  his 
^'^^JjJ^j^eleaion,  to  profecute  either  for  felony  or  nufd^eanour  9 
cdandcohvia.*sind  though  there  have  been  feveral  indidments  for  fuch 
cd.  Vide  offences,  yet  none  have  had  any  fuch  avermentj  as  is  infift- 
tot-  373*  374*  cd  on  to  be  iteceflary  by  the  counfcl  for  the  defiendantj 
Mr.  ferjeant  Whitaker  and  Mr.  J^eeve  for  the  king.  Judg-» 
ment  was  given  for  the  proiecutor,  June  the  1 7th,  i;^24. 
if)  Sed  Vide  Fort.  373,  374. 

Scrle  adminiftnttor  of  George  Serlc  verf.  lord  Bar- 
rington  adminiftrator  of  Mr.  WiMman. 

$.  C.  S^.  S'26,  bvtfiojadsment,  8  Mod.  27^ 
Ahewtifilctn.  ^K  debt  upon  an  old  bond  dated  16^^,  the'  defendant 
ftS^^^^oZTtiff  -*  pl^^c^l  payment  of  the  money  of  the  condhion  before 
iS'Uew  *on-  ^  *6Hon  brought  according  to  the  zSt  for  amendment  of 
fulted,  andthe  the  liw  4> '^''^*  ^-  t6.  /  Z2.  and  i flue  being  joined  upon  Ir^ 
iS^^^Tnf''  it  the  trial  the  defendant  infifted  on  the  length  (a)  ef  timf ^ 
^6^33*?  Cowp.  **  *  pfrfumptive  evidence  that  the.moncy  was  paid,  and  fo 
484!  3T.R.  a-gjit  tfte  ptaintifF'  to  prove  payment  of  the  iniereft,  He. 
AniodoiJ^ment  *ro  anfvmr  which  the  plaintiff  produced  the  b6nd,  with 
th^'Il^ripnrf  ^^'^  indorlements  upon  it  under  the  obligee's  hand  of  rc-^ 
imcreftJpona  Ceipts  fbr  intereft,  one  dated  in  1699,  ^^  ^  ^^^  ^^ 
bond  within  20  tfo'f.  But  Pratt  chief  juilice  feemed  to  be  of  opi- 
STmdUh^te  "*<>"*  *tet  thefc  being  only  entries  under    the  obligee's 

ifime  betectho 

caKuneBefemenf  4f  an  aAM  «pdll  it,  h  admlifibk  cfldence  to  rebut  the  prefunnpcioil  adfiAg  fto»I 
thaWtoCthe  bend  tharit^M  paid.    S.  C.  cit.  3  P.  Wmt.  397.  videStr.  8x7, 
(df  Tvl»i%'^9tw^  89j^  Zi^  Bun".  434»  '963,    1 T.  R.  170^  . 

baiMy 
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hand,  who  had  the  bond  in  his  cuftody,  and  might  enter  Siitt 
what  he  pleafed  upon  it,  could  riot  be  evidence  for  himj  nor  BARtiwot^iii 
for  his  adminiftrator,  though  they  would  have  been  good 
evidence  ^igainft  hjm,  that  the  intereft  was  paid;  and  there- 
fore he  did  riot  fufFer  jhem  to  be  given  in  evidence  to  the  jury,* 
but  told  the  counffl  for  the  plaintiff,  he  would  give  them 
leave  to  nioye  the  court  for  their  opinion.  And  thereupon 
the  plaintiff's  counfel  fufFered  the  plaintiff  t^  be  nonfuited; 
And  now  the  i8rh.  of  yvne  this  term  Mr.  folicitor  general 
IVearg  and  Mr.  Pazakerlef  moved  the  tourt  upon  the  cafci 
!is  before  ftated,  and  prayed,  that  the  nonfuit'  might  be  fet. 
afide,  and  a  new  trial  granted.  But  Poritfcue  and  Raymond 
juftices  were  of  opinion,  that  the  nonfuit  being  recorded^ 
the  plaintiff  was  oiit  of  coUrt,  and  could  not  have  the  motion 
granted;  And  the  motion  ^^as  denied.  Afterwards  a  new* 
action  was  brought  ort  the  fame  bond^  and  on  the  trial  before 
rtie,  I  admitttd  the  indorfemcnts  to  be  read,  and  the  (a)]\xxy 
found  for  the  plaintiff;  Uport  which  a  Bill  of  exceptions 
being  tende'redy  I  figned  it.  And  afterwards  judgment  was 
ffiven  for  the  plaintiff,  and  o'n  erry  brought  affirmed  in  the 
houfe  of  peers.     3  Brd.  Pari.  Caf.  535, 

(*)  According  to  the  (late  of  the  cafe  in  3tSro.  Pairl.  Caf.  5^6.  other  drtfuiiiftantial  cvMen^V 
ivas  given  to  iridace  tlie  jury  to  believe  thie  bond  was  not  iXi\%fitA. 

The  inhabitants  of  St.  John  Baptift  in  the  Devifes 
figainjl  the  inhabitants  of  Su  James  in  Bilhops 
Cannings. 

S.  C.  Str.  594.  Scft.  and  Rem.  i»<>.  pK  159.    Fort.  fit.  fof.  ?5^,  ahd\^ith' 
the  ofder  of  fefTions  at  Urge.    8  Mod.  285. 

TWO  juffices  by  an  order  removed  Warren  from  St.  .^ 
John  Baptiji  to  Bijhops  Cannings:     Upon  an  appeal  to  ^^^jj^^f  j* 
fhe  quarter  feifions  they  quafhed  the  order  of  thef  twor  juf-one^p.,riman<l 
iiztSi  and  fent  him  back  to  Saint  John  Baptijiy  as  the  place  lodges  in  ant^ 
of  his  iaft  legal  fettlement ;    v/hich  ofders  being  rem 6Ved  ^^"j  gains  a 
into  the  kfng*s  bendi   by'  terftorarii  the  ordef  of  feflions  thatln  whi'c^ 
ftated  the  hGt  fj)ecially,  viz;  that  IFdrren  was  bound  by  his  he  lodges,  vidij 
father  apprentice  to  7.' 5.  who  lived  in  St.  "johnBaftiJi^  by  Bum,  Poor, 
indenture  for  fcven  years,  an4  Wafren  ferved  his  time,  btit  l^^rcnc!^l<hv^. 
never  lay  one  night  in  St.  John  Baptijiy  birt  worked  there,  loSett.and 
and  at  night  came  and  lay  with  his  father  at  Bijhips  Qan-  R«^m.  izx.  pW 
nifigSj  his  father  aO  that  time  finding  hiiii  meat  and  drink  ^^^' 
(except  falf-daysy  liiarket-days  and  Saiurdaysj  when  be  cat 
with  his  mafier)  and  v^afhing  and  lodging,  accoi^ding  to  hi^ ' 
toVenartt  in  the  indenture  of  apprprtticcfhip.     And  Fortefciis 
and[  KayirtOKd]\x^\cts  {Pratt  ahfeniei  and  Pmvys  di^iiante) 
«(ua(hed  the  order  of  feflionsj'  becaufe  binding  an  apprentice 
and  fcrving  will  not  make  a  fettkment,  but  the  fettlement 
muftbeby  inhabiting,  which  cannot  bcy  but  where  the  par-* 
ty  lodges.     June  the  22d,  172.^. 
Vol.  11/  S  * 


ryjl  Mich.  Term  ii  Georgfi  rcgis^. 

Intr.  Hit. 

9  0CQ.B.R-      Stephen  Biggs  agaitiji  William  Benger  and  Richard 

Greenfield. 

/7a-A/5'/?-^^^'  S.C.8M«i.2i7. 

'U'Cf   Tho'oneoffe-    HT^HE   plaintifF  brought  an  aftion  of   trefpafs  agaiiut 

r  ^  ^  vcral defendants  J^  the  defendants,  for  that  they  the  20th  of  SipUmber^ 
^'^  '  fuifm  judgment  Q^q,  t^i  et  armis  the  houfe,  barn  znd  clofe  of  the  plaintiff's 
1^iVgmenu^^^^  ^^*  ^^^^^gfird  in  the  county  of  mits^  broke  and  entered, 
him  (hall  be  and  the  goods  and  chattels  of  the  plaintiff^  viz.  lOO  quar— 
arrtrted,  if  it  ^rs  of  wheat,  ^c.  there  founds  took  and  carried  away,, 
^eare'u'^^^n  th^ '  ^"^  converted  and  difpofed  to  their  own  ufe ;  necnon  dxat  the 
rc^^d"tl^t  the  defendants  21  Septeniber  4  Geo.  broke' and  entered  into  an- 
plaintiff  was  ix)t  other  houfe  and  clofe  ot  the  plaintiff's  at  ManningfordziKXt' 
falnSfc aa^'"'  faid,  and  kept  him  out  of  pofleffion  from  the  faid  aift  of 
againAanyof  Septeinber  to  the  exhibiting  bis  bill;  damage  200/.  Am! 
them.  s.  C.  judgment  was  given  againft  the  defendant  Benger  by  default;. 
Str.6io^.  vidr^  but  the  defendant  Greenfield  ^\ezdcd  in  bar  as  to  the  vi  ti 
tihe^books  there  ^nii^  and  all  the  trefpafs  praeUr  intrationem  domus  horrei  et 
cited.  clauforum  praediSiorum^  et  captiorum  afportaUonem  et  di^fiti»' 

«^m  of  the  faid  goods  and  chattels,  not  guilty.  Uponwhidi 
agatnft  fevcraf  ^^^  ^^^  joinedT  As  to  the  feid  entry  into  the  hoafe,  barn 
defendants  foT  and  clofes  aforefaid,  and  taking,  carrying  away,  and  dif- 
fejzing  and  poling  and  converting  the  faid  goods  to  his  own  ufc,  he 
kap^f^u^n  pleads,  that  before  the  (iiid  trefpafs,  vix.  March  25,  tfiw 
liie  record  that  Domrni  17  tj,  the  faid  JViHiam  Benger  demiied  to  the  plaintiff 
the  plaintiff  gave  one  meiluage,  and   five  clofes  with  the  appurtenances,  of 

^ju^^^ulL,    which  the  faid  houfp,  barn  and  clofes  mentioned  in  the  de«> 
rmdant  s  leave       ,        .  t  1^         •  1  c  •  « 

to  take  and  fell    cTaration  are  and  at  the  time  when,  or.    were  parcel,  to 

them,  he  wiu  hold  to  the  plaintiff  from  the  faid  2Sth  day  of  March  for  one 
^orarMOnttiii  ^^^^  Y^^  ^^"^  thence  next  following,  and  from  year  ta 
inghi'saaion  year,. as  long  as  it  fiiouJd  pleafe  the  taid  JVilBam  and  Stephen^ 
againft  any  of  rendring  20l.jber  annum  T^nt^  payable  at  every  year's  cti4  that 
'  6jS"^^  ^*  ^^-^the  plaintiff  fhculd  occupy  the  premiffes:  that  the  plaintiff 
^'  entered  the  26th  of  March  J  713,  and  held  them  ta  the  asth 

of  March  17 17.  andbecaufe  80/.  for  four  years  rent  was  in 
arrear,  he  -as  fervant  of  the  faid  JVilUam  Benger j.  and  by  his 
command  entered  into  the  faid  houfe,  barnaad  cbfes  (the 
doors  being  open)  and  ,took  tlxe  faid  goods  as  a  diftrei«,  and 
carried  them  away,  and  put  them  into  a  pound  Mwr/;  and 
N  thereupon    the    plaintiff   requefted    and    gave  Hceoee  to 

die   defen'iant    Richard  to    fell    the    faid    goods    ^  ^^ 
pay  the   money  arifing  thereby   to   the  faid  JVittam  to- 
wards fatisfadion  of  the  faid  80/.  to  him  fo  due  for  rent; 
per  quc^  the  faid  defendant  Richard  vlrinte  requijiiiems  et 
licentiae  praediBarum  then  and   there  fold  the  fiud.  goods 
and  chattels^  and  the  money  from  thence  arifing,  amount- 
WhercinHre^      ing    to    40i   and   no  more,   he  paid  to  the  faid  William 
damages  arc       towards  fatisfadlion  of  the  faid  83/.  £^^.  quae  funt  eaeiem 
given  on  account 

of  feveral  matters,  if  judgment  cannot  be  given  foi*  the  whole,  it  ihallbe  airefted  iatoto.  R.  acQ 
ante  319.  videpoAi3S2.    DoQgl.  696, 

fira&i$ 
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rraSJio  et  inttatio  domus  correi  €t  clauforum  praedi^orurri  et  hono^        6 1  c  c  ■ 
f'um  et  catallorum  capiio.  afporUitio  et  difpafitio^  i^c.  The  plain-      ^    \^ki 
tifF  replied,  ^t/od  praedidus  Ricardi  de  injuria  fua  propria 
diehus  et  anno  fupradidits  in  the  declaration  mentioned  prae* 
diila  domuni  bdrrea  it  claufa  fregii  et  intravit^  et  bona  et  catalld 
of  the  plaintiff  took,  carried  away,  and  converted   to  his 
own  ufe  i    ahfque  hoc  that  the  plaintiff  licenttavit  eundem  Ri- 
^ardum  ad  venderfdurri  bona  et  catalla  praedt^a^  as  in  the  faid 
defendant's  f^lea  is  alleged,  Iffc.     The  defendant  rejojnedi 
that  the  faid  Siepheri  liceniiavit  the  faid  defendant  Richard  ta 
fell  the  faid  goods  and  chattels,*  as  he  had  alleged  i  et  de  hoc 
ponit  fe  juper  patrianf.     And  the  plaintiff  joined  ifliiei  and  ai 
venire  was  awarded,  as  well  to  try  that  iffue.  as  to  inquire 
what  damages  the  plaintiff  ought  to  recover  againft  TVilliam 
Benger  :  arid  a  verdift  was  fotind  for  the  defendant  liicharj 
iipon  the  iffue^  and  the  jury  affeffcd  damages  againft  Pf^.  BeH-- 
ger  89/,  cofts  40J.    A  motion  having  been  made,'  that  the 
jugdment  ought  4o  be  arretted  a^inft  Bengeir^  finCe  the  jury 
had  found,  that  the  plaintiff  had    licenced  the  defendant 
&r/^«/?<?A/ to  fell  the  goods,  which  ivertt  to  th6.  whole,  the 
jury  having  affeffed  intire  damages  againft  Benger .,  a  ruler 
was  made  to  ftay  judgment,  until,  y^.    The  8th  of  JVivrwi- 
irrTerjeant  iFebb  and  Mr.  Gapper  moved  for  the  plaintiff^. 
that   the  rule  might  be  difcharged,  and  that  the  plaintiff 
might  have  his  Judgment  againft  Benger.     And  they  faid^ 
the  difference  was,  where  an  aftion   was  brought  upon  a 
contracl,  which  was  joint  in  its  natirre,  againft  feveral  de- 
fendant?, and  where  upon  a  iorf^    as  for  a  trefpafs  ;    in  the 
firft  cafe,   if  one  pleads  a  plea  thart  goes  to  the  whole,  and 
upon  iffue  joined  it  is  found  for  him,  ^nd  the  other  h  t*^  ixt 
interjocutory  Judgment  ^o  againft  him  bv  default,  the  plain- 
tiff cannot  have  final  Judgment  agafnff  him;  fo  is  t  Lev,  63^' 
forier  againft  Harm.     In  covenant  ag:*inft  two  for   noc 
building  ai  houfe  for   the  plaintiff  according  to  iheir  cove- 
nant, judgftient  was  againft  one  by  default,  and  the  other' 
defendant  pleacfed  peifor/nance;and  it  ^as  found  for  him,  aricf 
judgment  was  arretted  as  to  him  who  let  judgment  go  by 
defaalt,  becaufe  in  covenant^  debt,  or6ther  Contraft,*  wnich 
is  Joint,  one  cannot  be  convifted  without  the  other,  and  hy 
the  verdia  for  one  defendant,  that  the  covenant  is  perform- 
cd,'  it  appears^  the  pla'fntiff  h^  no  Caofe  of  aflfon.     But 
jays  that  cafey  in  trefpafs  one  defendant  thay  be  guilty  and 
the  other  Aot.     In  Cro':  Jac.   134.     Marler  si  A^Uffe  aAd 
EyUti:  trefpafs  for  talcing  of  a  gun  and  dagger  from  hini  y 
^.  iuftffied,  becaufe  the  plaintiff  affaul'tcd  J.  S.  ^ith  theitiy 
and  for  the  fafe' guard  of  J.  S.  he  took  them  from  the  plain- 
tiff; E.  pleaded  not  guilty;    the   plaintiff  repfierf  againflf 
fcim  who  jufiifiedy  dejon  tort  defhejne^  and  the  iffue  was  found 
lor  the  defendant  J>-  and  the  fame  jury  found  £.  guilty,  and 
aflefled  damages  and  cofts ;  and  upon  %  motion  In  arxeft  of 
&  »  *  Judg^ 


1^74  Mich.  Term  1 1  Georgn  regiV. 

BiGGi  judgment  for  E.  the  court  held,  that  theplaintifFfhoaldhaTe 
jf^'"  ^^  judgment,  becaufe  E.  is  found  guilty,  and  cannot  take  ad- 
vantage of  J,*s  juftificaticn;  for  it  (ball  be  intended,  he 
toolc  the  gun,  feV.  at  another  time  without  caufe :  but  if 
one  defendant  juftifies  by  the  gift  of  goods,  fo  that  he  de- 
ftroys  the  plaintifPs  title,  and  itews  that  hs  has  no  caufc  of 
aftlon,  which  is  found  for  that  defendant  j  no  judgment  carr 
be  againft  the  other  defendant,  though  he  is  found  guilty; 
becaufe  it  appears  to  the  court,  the  plaintifFhad  nocauTe 
of  aft  ion.  They  cited  alfo  i  SalL  23.  where  in  an  inMi- 
tatus  ajfumpfit  againft  A.  and  B.  and  judgment  againft  A.  br 
default;  2?.  pleaded  payment^  and  iffue  thereupon;  Hit 
chief  juftice  at  ntji priut  faxdr  that  no  finding  upon  that  ifliie 
€Ould*difcharge  A,  for  he  had  confefled  the  whole^  To  ap" 
ply  this  to  the  prcfent  cafe,  they  (aid  this  was  an  aftionof 
trefpafs,  and  therefore  judgment  might  Be  againft  one  de- 
fendant, and  the  other  found  not  guilty  at  all;  that  the 
matter  upon  which  iffue  was  taken  and  a  verdi<fl  found  for 
^.e  defendant  Greenfield^  did  not  go  to  the  whote,  but  only 
as  to  the  converting  and  difpofing  of  the  goodis  to  \\\%  ufey 
*uiz>  that  it  was  done  by  licence  of  the  i^aintiff;  but  the 
Ecencc  did  not  go  to  the  brcakingandentry  of  thehdufe^ 
^c.  And  as  in  the  before  cited  cafe  in  Cro.  ya€,  the  couff 
intended,  that  E,  who  was  found  guilty,  took  the  gun^  ^> 
I  .  at  another  time  ;  fo  here  the  couit  would  intend,  Bengtt'^ 

trefpafs  was  committed  by  him  at  another  time,  and  there- 
Ibre  the  plaintiff  ought  to  have  his  judgment  againft.  Btnier^ 
E  contra  it  was  argued  by  ferjcant  Eyre  for  the  defendant 
'  BengeTy  that  if  in  a  i)lea  perfonal  againft  divers  defendants 
the  one  defendant  pleads  In  bar  to  parcel,,  or  whidi  extends 
only  to  him  that  pleads  it,  and  the  other  pleads  a  plea  that 
goes  to  the  whole ;  that  laft  plea  (hall  firft  be  tried,  becaufe 
it  goes  to  the  whole^  and  the  other  defendant  fhall  have  ad- 
vantage of  \ty  for  in  a  perfonal  aftion  the  difcharge  of  one 
is  the  difcharge  of  both.  Cd^  Lit.  1 25*  So  it  is  held  in 
that  cafe  in  Cras^Jac.  134.  that  if  one  of  the  defendants  juf- 
tifies by  a  gift  of  the  goods,,  which  is  found  for  that  defend- 
ant, no  judgment  can  be  given  againft  the  other  defendant^ 
becaufe  it  appears  to  the  cour^  the  plaintiff  had  nocaufeof 
adlion;     So  in  this  cafe,-  the  verdift  having  found,  that  die 

floods  were  fold  by  the  defendant  Greenfield  by  the  plaintifPs 
icence;  that  goes  to  the  whole,  as  to  the  difpofingand 
converting  the  good's  te  the  defendant's  ufe ;  and  the  da- 
mages being  affeffed  intire  againft  Benger,  no  judgment 
could  be  given  for  the  plaintiff  againft  him.  X)f  which 
opinion  was  the  whole  court  for  thofe  reafons,  and  judg'^ 
ment  was  abfclutely  arreftcd.. 
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The  King  verf.  Theed. 

S.  C  S  Mod.  319.  but  Hot  fo  fully  rrpoited  8  Med.  319,  and  with  fome  dif- 
ference Ssr.  608, 

J^Dward  Harrifan  18  December  10  Geo.  informed  two  juf-   . 

tices  of  the  peace  for  the  county  of  JSwr/'j,  refiding  near  authortzcrof. 

the  parifli  of  Princes  Rlfehorougb  in  the  faid  county,  that  the  ficers  to  enter 

defendant  the  30th  of  Ju^Ji  then  laft  paft  at  the  faW  parifh  certain  houfcs 

was,  and  long  before  had  been,  a  maker  of  candles  for  iale,  and  ^^!^  pro^ddi 

upon  tnefaid  30th  of  An^ujl  at  Princes  Rpfeborough  stforetsid  that  in  cafe  of 

did  make  ufe  of  a  cercain  houfe  in  Princes  Rijefar9ugh  afore-  «n  entry  by 

feid,   for  the  making  and  keeping  of  c;andles  for  fale,  that  C^wkUlIlf  a^ 

Caieh  Wilfon  being  then  arid  there  an  officer  o£^  and  for  the  impofes  apenalty 

duties  of  excife,  and  for  the  duties  laid  upon  candles  in  and  upon  the  houfe- 

l)y  the  ftatute  duly  appointed,  purfuant  to  and  in  execution  ^*^^Pf»f  ^.^7. 

r  *L  -     r     u     /E  •         I-     ^u     r-j/i  .    .  refufe  to  aid  him 

of  the  power  to  Tacn  officer  given  by  the  laid  itatute,  upon  in  doing  certain 

the  faid  30tbof  Augnjl^  at  Princes  SJfeboravgh  zforeiaid^  did  a£ls,  in  a  con- 
lawfully  enter  into  the  faid  houfe  (fo  mad^  ufe  of  by  the  de-  ^gf  feT^h 
fcndant  for  making  and  keeping  of  candles,  for  fa!e)  to  take  information'^and 
an  account  of  the  quantity  of  the  candles,   which  had  been  convi^ion  ftate 
there  made;  and  that  the  faid  fJ^ilfon  then  and  there  finding  **^^*I  ^^^V 
fcveral  quantities  of  candles  lately  made   by  the  defendant  thcy^need'^ot 
iof  which  no  account  liad  been  before  taken  J  and  certain /hew  whether  he 
fcales  and  weights  being  then  in  the  faid  houfe  proper  for  entered  byday 
weishing  of  candles,  the  faid  Wilfon  did  then  and  there  re-  ^  ^^^' 
queft  the  defendant  to  permit  him  to  ufe,  and  to  affift  hira 
in  ufing^  the  faid  (bales  and  weights,  for  weighing  the  can- 
dles afcrefaid,  to  take  an  account  of  the  quantity  thereof; 
but  the  defendant  then  and  there  did  not  permit  the  faid 
a^/fon  to  ufe,  noraffift  him  in  ufing,  the  faid  fcales  and 
weights  for  weighing  the  faid  candles,  in  order  thereby  to 
take  an  account  of  the  juft  quantity  thereof;  but  did  theu 
and  there  refufe  foto  affift  the  faid  Wilfon  in  weighing  the 
faid  candles,  and  alfo  refufed  to  permit   him  to  weigh  the 
fame  ;  contrary  to  the  form  of  the  flatute,  Wr.  whereupoa 
the  defendant  forfeited  10/.  ^c.     Upon  this  information  the 
defendant  was  regularly  conviSed  of  the  fa£l:s  therein  con- 
tained, and  they  gave  judgment,  that  he  (hould  forfeit  loL 
one  moiety   to  the  informer,  W^-.     l^o  this  convidion  re- 
moved into  the  king's  bench   by  certiorari  Mr.  Lcc  for  the 
defendant  took  an  exception,  that  it  did  not  appear,  that  the 
entry  of  fVilfon  the  officer  into  the  houfe  was  lawful  \  for  by 
the  ftatute  of  8  Ann,  c.  ().  f,  10.  the  officer  may  by  day  or 
night  (hut  if  it  is  in  the  night  it  muft  be  in  the  prefence  of 
the  conftaWe,  Wr.)  .enter   into  the  houfe,  l^c.  now  here  it 
is  laid,  that  tVilfon  entered  the  30th  of  Auguji^  but  it  is  not 
faid,  whether  by  day  or  night ;  it  might  be  in  the  night,  .and 
then  it  was  not  hwful,  becaufe  it  is  not  faid  to  be  in  the 
prefence  of  the  conftablc,  is^r.  and  if  the  officer's  entry  was 

not 
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^f  c         not  lawful^  the  defendant  wa$  not  9bligcd  by  the  act  to  affift 
Thxsd        ^"^  ^"  weighing  the  candl<es,  or  to  let  him  have  the  ipales. 
But  to  this  it  was  "anfwcrcd  by  Mr.  Reeve^^  and  held  by  the 
'  court)  that  the  entry  in  the  hoyfe  is  laid  in  the  informatiot> 
to  have  been  mafte  lawfully^  and  it  does  not  appear  upon  th^ 
izzt,  of  the  information  that  it  iva$  wrong,  and  therefore  the 
f:ourt  will   not  intend  it  was  fo,  when  the  ipformation  and 
conviftion  fay,  he  entered  lajvfuUy.     If  it  had  been  un- 
lawfully, the-  defendant  would  have  had  the  benefit  of  it  in 
•  his  defence  before  the  juftices.     The  information  purfues  the 

-clauf^  of  the  a6l,  for  this  convifiion  is  founded  on /T  i.  And 
the  convidlion  was  affirmed  Prober  2Si  1724,  by  Pratt ch\tf 
j  uft ipe,  Fortefiue  and  Raymond  j  uftices,  Powys  j  ufticc  abfcnt 


The  Kinp:  verf.  Robert?. 

S.  C.  Str.  608. 

THE  defendant  was  cpnvifted  iJpon  (a)  6  ^7  fV-  % 
c>  |.  for  fwearing  a  hijndred  oaths,  viz.  by  G — ^ — dj 

and  a  hundred  curfes,  viz,  G -d  d^; n  you.     And  fer- 

jeant  Darnall  took  exc^ptioi)  to  this  conyiflion,  that  th^ 
baths  and  curfes  ought  to  have  been  fet  out  a  hundred  tiroes 
each  particularly.  Sed  non  allocatur ;  for  (b)  it  is  fufficient 
jto  fay,  he  fwpre  fuch  an  oath,  or  made  fuch  a  curf^,  a  hun- 
dred tjmes.  But  then  the  convicEtlon  was  quafhed,  becaufe 
the  record  was,  that  the  w'ltncfs  praeftititfacramintumy  i^c, 
whereas  it  ought  to  have  been  in  the  prefent  tenfe  praf/fat. 
{a)  Vide  ante  1368,  {kj  Vide  1 9  G.  2.  c.  2 1. 


Jntr.  'frin.  to. 


piv.'.B.R*.  !Richard  Elliot  verf.  Mathcw  Cqoper. 

S.  C.  Str.  609.  8  Mod.  307. 


An  allegation  TN  a  Cafe  upon  ^  prom i (Tory  note  the  plaintiff  declared^ 
thataperfon  j^  that  the  defendant  the  9th  of  September  1723,  apudy  i£c. 
madeanot^^m^y^^;^  q^^^ridam  not  am  fuam  infcriptis^  vocatam  a  promiflbry 


he  promifcd  to  ^ote,  per  qi^dm  quidem  notam  the  defendant  proipifed  to  pay 
l>ay,&?ci  implies  to  Maithnv  Coaiis  vel  ordini  three  nionths  after  date  22/. 
Jl'*^**^^*^^^"-  icj.  for  value  received  ;  that  the  '  money  Ving  unpaid,  the 
1484^  «54i-  ^^^^  Coates  afterwards  indorfed  it  to  be  paid  to  the  plaintiff  or 
^     ^    •  order  for  value  received,  of  which  the  defendant  had  no^ 

ticej  whereby  and  by  force  ot  the  ftatute,  iic,  the  de- 
feridant  became  liable  to  pay  the  note  to  the  "plaintiff, 
i^c^  To  this  count  the  defendant  demuired;  and  de- 
murrer being  joined,  Mr.  Crowle  for  the  defendant  took 
an  exception,  that  the  ftatute  of  3  ^2?  4  jfnn.  cap,  g. 
which  enables  parties,'  to  whon)  or  order  promiflbry  notds 
are  payable,  to  indorfe'  the  fame,  and  intitles  the  indorfee 
i6  Isririg  an  aiftion  in  his  own  name,  extends  onlyto  notes 

made 
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made  and  figned  by  the  perfon  that  makes  the  note  ;  tut      EtuoT 

in  this  cafe  it  is  not  alleged  that  the  defendant  figned  the      jCooTvu 

note,  and  therefore  it  is  not  fuch  a  note  as  by  the  ftatute  is 

indorfable  over,'   nor  can  the  indorfee  maintain  an  a^lioa 

upon  it.     It  is  poffible  indeed,  it  may  be  a  foHicient  note  to 

he  evidence  of  money  knt,  ^c,  by  proving  the  note  to  be 

writ  by*^e  defendant  or  his  4iire£bion ;  but  that  will  not  be 

a  note  within  that  a^     But  n§n  allocatur^^  for  my  brother 

Fortefcui  citing  the  late  cafe  of  Tayhr  v,  Lobbtns^  Sir.  39gu  • 

as  exafUy  being  this  cafe  in  point,  wherein  notwithftanding 

this  vei^  exception  the  plaintiff  had  judgment,  becaufe  it 

was  iaid^  fecif.  not  am  fuam  per  quam  promifit  folven^  which ' 

inpUed  it  was  figned  by  the  defendant,-  which  cafe  Pratt 

chief  J uft ice  remembered,    judgment  was  given   for  the 

plaintlC 

The  King  verj.  Plympton.  ^^;^!^'^ 

AN    information  was   exhibited  againft  the  defendant, 'Th  criminal  t© 
which  fet  out,  that  king  >»,«r.  by  his  letters  pa-^li^'vorr 
tent  dated  the  loth  of  Augujt  m  the  13th  year  of  his  reign,  any  man  who 
incorporated  the  inhaDitants  of  Tiverton  in  comitatu  Df^orij'^^  ^j^ott  in  t}» 
by  the  name  of  the  mayor  and  burgefles  of  the  town  and  pa-  ^5^*5^^*^ 
rim  of  Tiverton  in  comitatu  Devon^  that  they  fliould  have  a  corporation, 
mayor,  twelve  capital  burgefles,  and  twelve  affiftants,  who  ^i<ie  Bun-.  2494^ 
fliould  be  the  common  council ;   that  the  mayor,  capita]  *  **°^  **^* 
burgefles  and  affiftants,  or  the  greateft  part  of  them,  every 
year,  on  Tuefday  next  after  St.  Bartholomew^  fliould  chule 
one  of  the  capital  burgefles  to  be  mayor  for  a  whole  year 
next  enfuing,  and  then  appoints  him  to  be  fworn,  &ff.  which 
letters  patent  the  inhabitants  accepted,  and  ever  fince  aAed 
under;  that  the  loth  of  Auguft^  jo  Geo.  one  John  Upcott^ 
£(q.  was  and  is  a  capital  burgefs  of  the  faid  town  and  pa- 
ri(h,  and  alfo  one  William  Hewitt  was  then  and  is  one  of  the 
affiftantSt  before  that  time  inofficium  illud debit 0  mod$ete£fui 
ttpraefeOusi  and  the  faid  fvtUiam  /J?w/W  as  fuch  afliftant 
had  a  vote  in  the  eledioa  of  the  mayor  and  other  members 
of  the  town  and  parifh  aforefaid,  viz.  at  the  town  and 
pariih  aforefaid:    and  that  then  there  were  and  are  now 
within  the  laid  town  and  parifli  and  among  the  members 
thereof  parties  dilagreeing  among  themfelvcs,  and  mutually 
promoting  contrary  interefts  to  one  another:  that  the' de- upon aprofeoi- 
fendant  being  then  and  ft  ill  one  other  of  the  afEftants  of  the  ^o"  for  the 
faid  town  and  parifli,  intending  the  free  ele<aion  of  a  mayor  ^^^^  '«*»  ^f- 
then  next  to  be  made,  and  the  free  eleftion  of  other  mem-  gen criiiy  tlm* 
bers  of  the  faid  town  and  parifli,  then  foon  to  be  made,  the  party  to 

to  difturb,  and  to  raife  confufion  in  the  government  of  the  ^!!P"™  ^^*  P*?' 
•^  '  °  mifcwasmado 

^         ^  .^     ,    i.      *.  ,.  .   *  had  a  right  to 

Ypte :  It  li  not  neceflsry  to  fet  out  the  claufes  of  the  corporation  charter  which  enable  him/ 

town 
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Rrj         town  and  parifli  aforjpfaid,  a  little  before  Tuefdoy  next  after 
»,p  ^^'^Yojf.    ^'*  B^^i^olomew  (that  day  being  the  day  appointed  by  the 
•     ^'  '     *    faid  letters  patent    for  eleSing  the   mayor)  and    upon  and 
about  which   day  the  election  of  the  other  members  of  the 
faid  town  and  pariib   \vas  then  intended  to  be  raade,  ptlicii 
10  Augujii  10  Geo.  apud  villam  ei parcchiam prcjdidam  nequ't- 
.    fer  advtfateet  corrupteientavit  i^ftigayit  urgebat  it  fiUkitavlt 
praediaum  JVillulrmm  Hewetty  then  and  there  being  one  of 
the  afliftants  of  the  faid  town  and  parifh,  and  having  a  vote 
in  the  election  of  the  mayor  of  the  faid  town  and  parifti, 
jsind  alfo  in  the  eleSion  of  the  other  member?  of  the  (aid 
ipown  and  parifli  foon  to  be  qhofcn,  fuffragium  fuum  adcUSi- 
nem  major  h  villgeetparochiaepr^diflae  adtunc  proxitmficndam^ 
ac  in  ele^lone  aliorum  memhrorum  viltae  et  parochiac  praediflae 
tunc  cito  eligcndiiKumy  dsre  pro  et  in  intere(Je  adtunc  fremoto 
withm  the  faid  tov/n  and  parlfh  as  we!!  by  the  faiJ  defend- 
ant as  the  (aid  John  UpcoU :    and  to  pcrfuade  and  promife 
the  faid  H^iliiam  Hcwett  to  give  his  vote  in  eU^iiane  ilia  fat 
and  in  that  intercft,  the  defendant  then  and  th  ^-e  unlawfully 
.  and  qorruptly   promifed  to  pay  the  faid    IViiilam   Hcwett 
500/.  upon  condition  that  he  would  give  his  vote  ad  elec- 
tionem  i Ham  pro  et  in  intercjje  iUo\    in  magnam  objtrudmem 
Jiberae  et  pacificae  ehSlionis  major  is  etaliorum  memhrorum  viUae 
et  paroehiae  praedic^aej  et  in  incitationem  confufionis  in  eademet 
fubverfionem  boni  regiminis  et.gubernationis  villae  et  partchiae 
J/liuSy  et  magnam  violationem  liber  tails  et  priyikgioru^  inbabi- 
tantium  ejujdem^  lie.     Upon  not  guilty  pleaded,  the  defend- 
ant was  found  guilty.     And  Sir  Thomas  Pengelly  the  Icing's 
ferjeant  moved  in  arrcft  of  judgment,  that  by  lb  much  of 
the  charter  as  vyas  fet  out  in  the  information  it  did  not  ap- 
pear, that   the  defendant  or  Hewett  as  affiftants  had  a  right 
to  vote  at  any  election  but  of  that  of  a  mayor  j  and  if  there 
9re  any  c^aufes  in  the  charter,  which  enable  affiftants  to 
vote  at  the  eleftion  of  other  officers,  they  fhould  have  been 
fet  out;  for  want  of  which  it  is  informal  5  and  it  is  not  fuf- 
ficient  to  ayer,  that  Hewett  had  a  right  to  vote  at  the  elec- 
tion of  the  other   members  of  the  corporation;    but  dje 
ofFenqe  charged  Ts,  for  folic! ting  Htivett  to  vote,  not  only 
at  the  elecUon  of  a  mayor,  but  alfo  of  the  other  members ; 
which  is  laid  as  one  intire  otFence,  and  the  fine  muft  be  for 
^he  whole  ;  but  it  ought  not  to  be  for  foliciting  Hewett  to 
vote  at  the  ele£lions  of  the  other  members,  becaufe  he  had 
'mo   right  to  vote  at  thein.     Then  ferjeant  Pengelly  urged, 
Here  was  no  ofFence  at  all   charged ;    for  It  is  lawful  far 
one  member  of  a  corporation  to  afk  or  pcrfuade  another 
to  vote  for  his  friend,  and  if  he  rriade  fuch  a  promife  as 
In   this  information,  it   vi^ill  be  no  crime,   without  (hew- 
ing the  facl  done,  that  the  money  was  paid,  and  aicccptcJ 
\)y  He^veit.     Befides  the  ele&ion   of  the  other  mcmoers 
Plight  be  only  of  common-coancil^menj  who  are  not  magif- 
'  '  ■    '  '  '  tratcs, 
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ftiates,  but  only  in  the  nature  of  private  perfons:  and  in  ^^^ 
fuch  cafe  the  offer  of  money  to  vote  for  them  would  be  no  piymptoh, 
offence  puni&able  by^information,  Inticing  an  apprentice 
toleuve  his  mafter*s  fervlce  is  not  indiflable:  i  Saik.  380. 
the  King  v.  DanUL  And  thepromife  here  is  void,  becaufe 
there  is  no  good  confideration  for  it.  But  the  court  were  of 
opifiion,  that  to  bribe  perfons,  either  by  giving  money  or 
promifes,  to  vote  at  elections  of  members  of  corporations, 
which  are  created  for  the.  fake  of  publick  government,  is  an 
offence  for  which  an  information  will  lie,  and  that  Heweti*^ 
right  to  vot^  was  fufficiently  laid.  A^^id  judgment  was  givei| 
againft  the  defendant. 

The  King  verf.  Sympfon. 

3.  C.  Str.  609. 

A    Mandamus  iffued  out  of  this  court  directed  to  Dr.  King  Thccoim  cm^ 
archdeacon  of  ColchejUrm  Effix,  to  the  defendant  his  ^^ffi^fo^nthat 
furrogate,  aut  alii  judici  in  hac parte  compitenti^  commanding  particulardioccfe 
him  to  fwesir  Mr.  Rodney  Fane  one  of  the  churchwardens  of  apvticukrtoiw^ 
the  parifli  church  ot  AH  Saints  in  Colchefier.     To  which  the  ^"-  * 

defendant  returned,  that  before  the  writ  came  to  him,  and 
befone  the  writ  iffued,  viz.  20  Jprjl  laft,  the  bifhop  of  Lon^ 
den  inhibuit  the  faid  Dr.  King  then  and  yet  archdeacon  of 
Colchejiery  tujus  minijier  et  officiarius  the  defendant  Barnaby 
Symfjon  adtuncfuit  et  adhuc  ejiy  ab  ulterius  procedendo  de  vel  in 
re  five  negotio  praediSfo^  et  perinde  totam  jurifdiifionem  in  ea 
parte fuperjefufcepit  \  quodque  inhibitio  pfaediSla  adhuc  remanet 
infiio  vtgore  et  virtute^  et  his  de  caujis  the  faid  Rodney  Fane  into 
the  (aid  ofEce,  Wr.  admittere  etjnr(ire  nan  poteji  nee  debet  prout 
per  breve  praediflum  praecipitun  Mr.  Reeve  took  exception 
to  this  return,  that  it  is  not  averred,  that  Colchefter  is  within 
the  diocefe  of  London ;  for  if  it  is  not,  the  biihop's  inhi- 
bition is  void  ;  and  the  court  cannot  judicially  take  notice, 
that  Colchejier  is  within  the  diocefe  of  London,  ^od  fuii 
conceJJi4m  per  curiam^  and  a  peremptory  mondamtis  Vf^s  grant<* 
^d  November  i6. 

The  King  verf.  White. 

$.  C.  8  Mod.  31;. 

TO  a  mandamus  direded  to  the  archdeacon,  to  fwcar  a  ^^ * mandanw* 
churchwarden,  he  returned  nonfuit  eleSius  \  "pon  ^tl^Q^^J^"^^ 
opening  which  Mr.  juftice  Fortcfcue  faid,  that  it  was  fettled,  fwear  in  a%- 
and  had  been  often  ruled,  that  the  archdeacon  could  <<>«  •Itf^ed 
not  judge  of  the  eleftion,  and  therefore  this  return  was  ih^^"^"^^"* 
ill.  Whereupon  a  peremptory  mandamus  \vf2S  granted.  n<i  return  Owt 
But  note,  it  Was  certainly  wrong,  for  the  return  was  atheperfonhoi* 
good?S|eturn,     and     has    often    been    made     to    fuch  S^"*"™*»**«<*«> 

fwea  in  was  not 
e  It-  1      .^Jl     L  •  ^  «         -  eledcd.  R.  cont. 

SaUc.  411-  vpl.  14-  «emb.  cont.  poft  1405.    D,  cont.  I  Barnard.  B.  R.  31 1.  tide  FittK.  1  q?. 
>me  J38,  K>i«.    Burr.  I3i8.     "^       ^  "*  ^        *««riwi.  *«?5- 


1380  Mich.  Term  1 1  Gcorgii  regis. 

&»        inandamus^  and  a£iions  brought  upon  the  return^  andtriej: 
yfZrw*      ^^  ^^  *^  ^'"^  ^*  Harw9§4i  I+OS- 

Memorandum)  January  1724-5,  The  earlifMacdesicU 
furnndifed  the  great  feal  into  bis  majeftfs  bands'^  wbiwas 
pleafed  to  deliver  it  in  council  at  St.  James's  tbe  ytb  d^  {^Ja- 
nuary to  Sir  Jofeph  Jekyll  majier  of  tbe  Rollsy  Mr.  barn 
Gilbert,  and  mvfel/j  where  we  took  pur  oaths  of  office  a$  brdt 
commijfuimrs  of  tbe  great  feaL 

Note,  All  Hilary  ter^  1724-5,  I  attended  in  Cbanctrj 
0$  one  of  tbe  ^ommijfwners  of  the  great  feaU 


n^i 
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MEmorandum,  77fat  Sir  John  Pratt  knight^  chief  jujiici 
of  the  king's  bench^  rfiVrf  Wednefday  February  the  24/* 
lajipajt^  and  I  was  created  chief  juftice  in  bis  place  by  a  writ 
hearing  te{ke  March 2.  andwaspvorn  into  the officeMdxch  3. 
following  before  Sir  Jofeph  jekyll  knight^  mafter  ofthe  Rollsy 
and  Sir  Jeffery  Gilbert  knight,  one  rfthe  barons  ofthe  Excise-* 
chequer^  then  two  ofthe  brds  commijjioners  for  thecuftodyofthe 
guatfeal,  <7/fA^  Rolls  \  notwithjianding  which  I  continued  one 
ofthe  commiffumers  of  the  great  feaL  And  James  Rejrnolds 
€J({uire,  ferjeant  at  iaw^  wasjworn  at  the  Rolls  one  of  the  judges 
of  this  court  in  my  place,  before  the  thtee  lords  commijjioners  of 
the  great  feal^  afier  his  return  from  the  Weftcrp  circuit. 


William  Maddox  and  Robert  Godfrey  verf, 
John  Taylor  and  others. 

^.  p.  8.  Mod.  370, 

THE  plantiflfs  brought  an  aSion  of  trefpafs   agaiuft  i„^aajonl»y 
the  defendants,  and  declarecl,    that  the   defendants  fctenlfifanyoC 
the  24th  of  Mtr^y  8  Geo.  at  Ighfam  irj   Kent,  claufa  do--  ^^  charges  ap- 
mum  et  horreum  ipfius  Willielmi  Maddox  fregerunt  et  intrave^  ju^^  feme  of*" 
runt,  acdiverfa bona etcatallaipjorum  fVillielnu  Maddox  etRo-  theplaintiffs 
berti  Godfrey,  viz,  unam  vaccam,  and  feveral  others  particu-  ^Yi  **^  '>n^i* 
larly  mentioned  in  the  deplaration,  adtune  et  ibidem  ceperunt  i^^^ud-. 
et  affortaverunt,  Wc.  On  not  guilty  pleaded,  the  jury  found  mentfliaUbe 
averdifi  for  the  plainttfi^  againft  all   the' defendants,  zn&vrtSM* 
gave  them  %oL  9;.  ilamages  befides  cofts.     And  Hilary 
term  10  Geo.  1723,  Mr.  Favuikerley  moved  in  arreft  of  judg- 
ment, that  the  two  plaintiff's  had  joined  in  an  adion  of 
trefpafs  for  breaking  and  entring  the  clofes,  houfe  and  barn 
|o  which  one  of  them,  viz,  Robert  Godfrey  had  no  title ; 

and 


I38z  / 

Taylor* 


Kodce  imiil  bt 
^ven  of  the 
execution  of  a 
writ  of  fcirc 
fieri  inquiry. 
S.  C.  Str.  623. 
SMod.  307. 
R.  ace.  Str.  23$. 
Oilb.  Law  and 
Equity  95. 
Praft.  Ucg.  C.B. 
379.  Cooke  I. 
But  notice  need 

Intr.  Mich.  11 
Geo.  B.R.  Roc 
200.  Error  C.  B. 
Damages  cannot 
he  recovered  in 
an  action  for 
any  matter 
which  occurred 
after  the  com- 
mencement of 
the  aftion. 
R.  ace.  I  Vent 
ioj.  zSaund. 
»69.  ante  329. 
Scd.  vide  Hob. 
784  Com.  231. 
Str.  X095  Burr. 
1077. 

Wlitrc  inrire 
damagesare 
given  of  judg- 
ipent  cannot  be 
given  for  the 
whole,  it  (hall 
be  arrcfted.     R, 
ace.  ante  329. 
1372,  138X.   ' 
vide  Dougl.  696. 


Eaftcr  Term  ri  G.corgii  regis. 

and  in  confequence,  if  judgment  (hoald  be  given  ^r  the 
plaintiffs,  Godfrey  would  recover  damages  for  breakine  the 
houfe,  f^C'  to  which  he  had  no  right,  and  had  fuftained 
no  damage  by  the  breaking  and  entry  thereof  Of  which 
opinion  the  lord  chief  juftice  Pratt  and  the  other  judges 
feemed  to  be,  and  therefore  a  rule  was  made,  to  flay  the 
judgn^cnt,  till  it  ihould  be  moved  by  the  plaintiffs.  ArA 
afterwards  it  bein«  moved  this  term  May  the  7th,  myiclf 
and  my  brothers  rewys  and  Portejcue  being  clear  of  th.u 
opinion^  judgineiU  was  arrefted  abfolutely,  ahfente  Reyncldu 

Steed  verf.  Layner.    . 

THE  execution  of  a  writ  of  fiire  JStri  inquiry  was  fet 
afide,  upon  a  motion  of  my  brother  Whitaker^  be- 
caufe  no  notice  was  given  of  the  time  the  writ  was  to  be  exe- 
cuted,  for  which  purpofe  it  is  neceflary  to  give  notice;  and 
fo  it  was  held  before  in  the  like  cafe,  Trin.  9  Geo.  B.  R,  and 
.  an  inquifition  took  on  fuch  a  writ  fet  afide.  And  it  is  not 
like  executions  by  elegit^  or  on  extents,  in  whic^  cafes  notice 
is  not  ufually  given^ 

not  be  ^ivea  of  the  execution  of  anele^t,  or  an  extent^ 

Baker  ver/.  Bache, 

THE  plaintiff  brought  an  adion  on  the  cafeagainft  the 
defendant  for  money  laid  out  and  neceflarics  provided 
by  the  plaintiff  for  the  defendant's  fons,  to  whom  the  plain- 
tiff was  by  the  defendant  appointed  their  tutor,  Wr.  and  the 
plaintiff  laid  the  promife  to  be  made  by  the  defendant  to  the 
plaintiff  19  June  1718,  to  pay  the  plaintiff  for  the  neceffa- 
ries  he  fhould  provide  for  the  fon«,  and  the  money  be  fliould 
lay  out  for  them,  i^c.  and  avers  he  continued  their  tutor  for 
five  years  and  nin6  months,  and  during  that  time  found 
them  neceffaries,  ^c.  which  came  to  140/.  Judgment  was 
given  againft  the  defendant  by  nil  did t  in  C  B,  and  the  writ 
of  inquiry  was  executed  the  3d  of  February  10  Geo.  1723. 
and  the  inquifition  found,  that  the  plaintiff  Aiftained  ^' 
m2L%ts  occajione  praemiffhrum  ultra  mi  fa  et  cuftagia  \^c^L  9>*. 
and  i\i.  And  final  judgment  being  given  for  the  plain- 
tiff in  the  common  pleas,  the  defendant  brought  a  writ 
of  error  in  the  king's  bench.  And  Monday  May  3. 
this  term  the  judgment  of  the  common  picas  was  re- 
ve^fed,  becaufe  the  jury  on  the  writ  of  inquiry  have  given 
damages  for  neceflaries  provided  after  the  adlion  commenc- 
ed, and  to  a  time  after  the  writ  of  inquiry  was  executed  \ 
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for  the  promife  being  laid  to  have  been  made  the  nineteenth       BAri* 

of  June  1 7 18.  and  that  the  plaintifFhad  provided  the  ne-      Bacji»v 

ceilarie!:,  l^c.  from  that  time  for  five  years  and  nine  months 

next  following  ;  that  time  did  not  expire  till  the  nineteenth 

of  Marth  1723.  computing  calendar  months,  and  not  till 

about   the   25th  or    26th  of  Fibruary^    computing    lunar 

months. 

Brace  verj.  Daniel.     Brror  C.  Bt  ^ 

» 

TRrepafs  vi  ei  atmn  for  taking  and  detaining  the  pTain- 
tHf'»' cattle.  The  plaintiff  declared,  that  the  de- 
fendant Samwl  Daniel  J  March  10,  1718.  vi  et  armis  at 
Averton  in  Effexy^  cepenint,  abduxerunt  et  afportavernnt  a  mare, 
a  bull,  ,Wf.  of  the  plaintiff's.  After  judgment  by  nil^dicjt 
a  writ  of  inquiry  was  executed,  and  damages  found  for  the 
plain tfff,  and  final  judgment  given  for  him.  Upon  whieili 
the  defendant  Daniel  Brought  a  writ  of  error  in  the  king's 
bench,  and  the  judgment  was  rev^rfed  JUay  7  this  term  j  . 
itC2Luk  the  verbs  being  in  the  plural  number,  there  was  n» 
pofitive  charge  that  the  defendant  took  the  cattle* 

John  Mayne  ver/.  Daniel  Harvey. 

IN  an  hidebftattts  a^mpjtt,  znd ^uatttvm  meruk^  for  goods  fHenMifta^ 
fold  and  deli  vereaby  the  plaintiff  to  the  defendant ;  the  wai  not  plead- 
defendant  pleaded,  that  the  plaintiff  aiiionemfiiam  inde  ha-^  ^^^^^^^?^- 
here  feu  manutenere  verfus  eum  non  debet,  and  then  fet  out  the  ^j^uy  only  be 
ad  of  par]iamet)t  of  the  ninth   of  the  king,  c.  a8.  inti>  pleaded  in  bar  •( 
fuled  an  act  for  mor6  efte£lual  execution  of  juftice  in  a  pre-  ^IjL^"**^ 
tended  privileged  place  in  the*  parifli  of  St.  George  in  the  ^  *"*^ 
county  of  Surry,  commonly  called  the  Mint,  and  then  brings 
himfelf  within  the  benefit  of  that  a£t»     And  on  demurrer 
April' 2T  in  this  term  judgment  was  given  for  the  plaintiff, 
becaufe  this  plea  cannot  be  pleaded  in  the  bar  of  the  action,, 
bar  only  in  bar  of  the  execution.'    Mr.  A^riin  Goi^i^l  f^ 
tiie  plaintiff*' 
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irttr.Mich.  Robert  Kerry  and  Mary  his  wife,^  formerly  wife 
ji  Geo.  B.  R.  of  Robert  AUfoiindcr,  a^inji  William  Kent  ami 
Rot.  *9'.  others. 

Nothing  can  be  Tf^  RROR  Upon  a  judgmcrft  ghrcA  on  a  writ  of  Awr, 
dow^byScdet/-'*^  brought  by  the  demandants,  wherein  the  demandant 
fcription  of  a  Mary  demanded  her  dower  of  fifteen  acres  of  land,  three 
tenement,  s.  C.  mefluages,  thrie  tenements,  a  brewhoufe,  Is  a  in  Dthn- 
1^^/'  ham  and  JVinfton  in  Su^olk^  as  being  formerly  wife  of  **- 

Vide  Str.  814.  b^rt  Allfounder^  ISd  The  tenants  ConfefTed  the  a&ion,  and 
3  Wilf.  23.  pleaded,  that  from  the  time  of  the  death  of  Robtrt  jB^mndtr 
Cro^iSc  "21  *^J^  always  were,  and  yet  are  ready  to  render  the  demand- 
but  ftt  alfo  *  ant  Mary  her  dower*  whereupon }udgment  was  given  for 
1  T.R.  II  Burr,  the  demandants  to  recover  ieifin  of  one  third  part  of  die 
^d  a^ud  t  ^**^  fiftcc*^  sicre^  of  landy  three  mefiiiagesy  three  tenements 
indowCTf^T*  ^^-  ^"^  *  wit  of  feifm  ilTued  returnable  March  if.-  and  a 
.tenement  i»er.  writ  of  inquiry  of  damages,  to  inquire  what  damages  the 
^*^"*'  *•  ^  demandants  h^d  fuftained  by  reafon  of  the  detaining  the 
355:  '^  *  dower  from  the  Jay  of  fuing  the  original  writ  to  the  ifluing 

Anddialibei^c-  the  writ  of  inquiry,  returnable  March  ij.     To  which  the 
veiled  tho*  the  fherifF  returned,  be  had  delivered  feifm  of  one  third  of  the 
tenant  conferred  land,  mciruages,  tenements,  Wr.    and  he  alfo  returned  an 
g  Jl^  ^' ^' ^' iriqiiifition,  finding  that  the  demandants  had  fuftained  da- 
Ahdthem^iff  bnages  by  the  detaining  of  the  dower  from  the  day  of  fuing 
dlclivered  feifm.   the  original  writ  to  the  ifluingofthe  writ  of  inquiry^/. 
IjlJ.^befides  cofts,  for  which  and  cofts  judgment  was  cn- 
tred  for  the  demandants.     And  now  upon  a  Writ  of  error 
brou^  in  the  king's  bench  ferjeant  Comyns  for  the  plaihtiiF 
in  error  infifted,    that  a  writ  of  dower  wouM  not  lie  ofs 
tenement,    it  beiiig  a  word  of  an  uncertain  fignification, 
and  therefore  the  (heriiFcould  not  give  (eifin  of  it.     Sccond- 
\yi  that  the  judgment  for  the  recovery  of  damages  was  er- 
roneous ^  firft,  pecaufe  by  the  ftatvte  of  Mertpn^  20  H.  3. 
c.  t,  the  defendant  in  dower  is  not  to  recover  damapes, 
unlefs  her  hufband  died  feifed  ^  and  upon  this  record  it  &xs 
not  appear,  the  hufband  died  feifed  j  do»Lit,j^»  h.  fecond- 
ly,  the  tenants  have  pleaded,  they  always  were  ready,  and 
yet  are  ready  to  render  the  dower,  in  which  cafe  they  fliall 
anfwer  nd  damages.     Mr.  Recvie  for  die  demandants  in 
dower  and  the  defendants   in  the  writ  of  error  infiited,  that 
the  plea  of  touts  temps  priji^  &c.  can  be  only  pleaded  by  the 
heir  in  bar  of  damages,  Co.  Lit.  32,  33.  and  it  does  not 
appear,  that  any  of  the  tenants  was  heir  at  law,  and  there- 
fore this  plea  in  this  cafe  could  not  prevent  the  demandants 
from  recovering  damages.     He  admitted,  that  die  judg- 
vnent  for  the  damages  could  not  be  maintained,  becaufe  it 
idi^as  not  fuggeftedy  that  the  hufband  died  feifed  y  hut  jet 

ho 
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he  faid,  the  (a)  judgment  might  be  reverfed  as  to  that,  and      Kmir 
he  affirmed  as  to  the  d6wry,  ifthe  demand  was  rightly  made.  ^ 

For  the  judgment  for  the  damages  was  founded  on  the  fta-  ^^^' 
tute  erf  Mirtmy  and  the  judgment  for  the  dower  is  a  judg-(*)  Vidcaate 
ment  at  common  law;  and  therefore  though  the  judgment^'^^^^f^-^ 
fi>r  the  damages  £hould  be  reverfed,  yet  the  judgment  for 
the  dower  might  ftand.  And  he  compared  it  to  Specofs 
cafe,  5  Co.  58,  59.  where  in  a  quare  /m^^rf/V  judgment  for 
the  recovery  of  the  prefervation  was  affirmed,  though  there 
was  an  error  in  the  judgment  for  the  recovery  of  the  da- 
mages. Then  Mr.  Refve  infilled,  that  a  writ  of  a  third 
part  trium  tenementerum  was  good  in  dower  (where  the  fame 
certainly  is  not  required  as  in  other  yirrits)  and  therefore  a 
demand  of  dower  de  libero  tenemmto  is  good.  F.  N,  B.  148. 
A.  'So  an  affife  or  writ  of  dower  lies  of  a  croft  or  cottage, 
8  Hen,  6.  3.  Bra.  Dawtr  92.  and  yet  9,  pracipe  does  not  lie 
of  a  cottage ;  and  if  this  dedaration  had  been  ill  on  a  de^ 
murrer,  yet  now  the  tenants  have  confefled  this  demand  as 
hid,  and  therefore  that  makes  the  count  good  f  like  the 
cafe  of  Slack  v..  Bcwfalj  Oro^  Jot'  668.  the  plaintiff  declar-^ 
ed,  that  the  defendant  being  Indebted  to  the  plaintiff  in 
5/.  fro  reddiiu  antetunc  debito^  promifed  to  pay  the  5/.  when 
requefted,  He.  the  defendant  pleaded  payment,,  and  on  iilue 
joined  a  verdid  againft  the  defendant  i  and  the  court  held 
the  decbration  was  made  good  by  this  plea  of  payment,, 
though  it  was  not  (hewn,  when  the  rent  became  due,  nor 
for  what  terra,  nor  upon  what  contradt.  So  Cro.  Jac.  682* 
Buckland  V.  Otelyy  debt  for  rent  upon  a  demife  of  land^  at 
Creekj  and  of  fevferal  other  clofes,  and  did  not  fhew  where 
thofe  clofes  lay ;  the  defendant  pleaded,  the  plaintiff  had 
entred  ihto  part  of  the  lands  at  Creek^  &c.  and  on  ilTue 
thereupon  verdict  for  the  plaintiff  ^  and  the  court  held  this 
plea  of  collateral  matter.had  aided  this  omiffion  in  the  decl^* 
ration,  which  would  have  been  good  eaufe  of  demurrer. 

But  the  court  ^as  of  opinion,  that  this  declaration  viras 
fo  uncertain,  that  the  confeffion  could  not  help  it ;  becaufe 
the  (herifT  couM  not  tell  of  what  he  was  to  give  feifin ;  for 
thefe  tenements  might  be  houfes  or  lands,  or  any  thing 
elfe  that  might  be  held ;  and  therefore  the  cafe  cited  by^ 
Mr.  Reevi  does  not  come  up  to  the  prefent  cafe.  And 
judgment  was  reverfed  for  this  reafon,  Afay  4.  and  no  opi- 
nion given  as  to  the  other  points  made  by  him.  See  Crow 
^0r.  6ax.     Herwardv,  Cavendijh^ 
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The  King  verf.  John  Tucke. 

S«  C  bfitnther  differently  reported  8  Mo^.  366; 

Ifaftatutevafies  HT^HE  defendant  Tucke  was  convifted  upon  the  fiatuteo/ 

thcpunilhmcnt     JL     {a)  b  ^  ']  W,  3.  f.   1 1,  for  profene  curfin^  and  fwear- 

^etfw  accord-   '"S^  ^y  ^'"-  ^«'*^^'  ^  juftice  of  peace  for  Axhr\dge  in  Sm/r- 

ingtothertnk    fit/hire.     The  convi(SHon  being  removed  by  ««^fiV^ri  into 

and  age  of  the   this  court  fet  out,  that  the  20th  of  yuly  loih  of  the  kin^^ 

^om»io^  in*^   7°^^^  F/nvff  of  the  faid  town  and  parifli  of  Axbridge  comes 

contiftion'lUtcs  before  the  faid  juftice  of  the  peace,  and  infor.ns  himy  that 

his  rank  and  age,  yohti  Tucke  of  thc  faid  town  and  parifli  of  Axhridge^  then  or 

*"ferl*^*h**^*^*  *^  ^^^  ^^'"^  ^^^^"^  ^^^  ^^ifl'^^  fi^^^h  «^^  laborat9r^  nee  miles 

ion  mention«fin  ^^^^^^h  Anglice  a  common  foldier,    nee  nauta,  Anglice  a 

the  information  Common  (eaman,  fed  ddtunc  exiflens  generofus  et  ultra  aetaUm 

i^nccd notOiesf  Jixdecim  annorumj  within  ten  days  then  laft  paft,  viz.  the 

VideDo^U^*    faid  20th  of  Julyy  at  the  town  and  parifli  aforefaid,  did  pro- 

3J2.  fanely  fwear  four  profane  oaths,  and  fets  them  out ;  C9fitrd 

formam  Jiatuti  in  hujufmodi  caju  nuper  editi  et  pf  ovifi^  etftiper- 

tnde  praedi^us  Johannes  Flower^  adtunc  et  adhut  exijlens  cnil^ 

Hits  tejlis'ipofleay  fcih'cet  27th  of  the  fame  Jufy^  in  his  proper 

perfon  comes  before  me  the  faid  yohti  Tuthily  then  being  a 

juftice  of  the  peace,  &ff.  et  facr amentum  Juum  corpotale  (uper 

facrofan^a  Dei  evangelia  ad  dicendum '  veritatem  de  et  faper 

traemiffis  praedi6iis  tn  infarrriatione  praedi£la  (uperius  praejlai 

before  me  the  faid  ju/lice,^^.  praedi6lufqne  yonannes  Fiswer 

fie  juratus  exiftens  dicit  deponit  et  jurat  fuper  facramen-' 

-     tarn  fuum  praediSlum  de  et  fuper   praemiffis   praediSh  in 

informatione  praedidfa  fupertus  fpecificatisj     that  thc    faid 

John    Tucke    the    faid    20th   day  of  July    at   the    town 

and  parifli  aforefaid,    did  then  and   there  profanely  fwear 

four   profane    oaths^    and  fets   them    out,    contra  formant 

Jiatuti  in  httjujmodi  cafu  editi  et  frofvifi  :  faper  quo  praedidut 

Johannes  Tucke  pojl  fummonitionem  ei  ad  refpondendum  de  ei 

fuperpraemijjispraedi^is  in   informatione  eontentisprius  in  hac 

parte  debito  modo  faSlam^  popea^  fcilicci  the  faid  iytb  day  of 

July  at  the  town  and  parifli  aforefaid,  befoie  me  thc  faid 

John  Tuthill  then  being  a  juftice,  iSc.  comes  in  hii  propef 

perfon,  ac  omnibus  etjingitlis  materiis  in  infermatione praedi^d 

iontentis  et  evident  its  praediSlis  Juperime   datis  traediSum 

Johannem  Tucke  audit  is  etpLne  inielleSiis  exijhentibusy  idem  Jo- 

hannesTvckepermepraefatnmjuJliciariumallocutus  ejl^  quomdo 

fe  velletde  et  in  materiis praediSiis  in  infornationeprdedi^a  verfus 

€um  obje^iis  etfpecifcatis  defender e  et  acquietare^  etpquid  profe 

bnheat  vel  dicerefciaty  quare  ipfe  idem  Johannes  Tucke  deprae^ 

miffispraediais  in  informatione  praedi&a  contentisy  etei  in  forma 

fraeaiSiaJuperius  impofitisynon convincatur\  etqvdapermeprae^ 

*  fatUm  jujiiciarium  auditis  etplene  intelleiiis  omnibus  etfingulis 

fer  ipfum  yohannem  Tucke  in  defenfsonefuadeet  fuper proimiffit 

(«)  Vide  19  O.  2.  e.  skt. 
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-  in  information e  praediiiafuperius  aUegatisitnanifefle  mihi  prae-^  ^^  *  * 
fato  jufiidario  cortflatt  praediSlum  yohannetn  Tucke  effi  culpabi-  t  c  c  k  »4 
Urn  de  praemijfis  praedi^ii  in  informatione  pr:iedida  fpecijicatis 
(t  ei  impofttis  modo  et  forma  prout  in  it  per  informationemprae^ 
diciamfuperius  allegatur ;  ideo  conftdcratufn  efl  per  me  praefa^ 
tumjiij^iciariiimy  quodpraedi^lus  johannes  Tucke  per  tejtimoni^' 
urn  praefati  Johannis  Flower  c  redibilis  t ej{ is  fuper  facr amentum 
fuum  praedtdum  coram  me  praefuto  jujliciario  ut  praefertur 
fraeftitUm  de  praemijjls  praediolis  in  informatione  praedi^afpe-- 
cificatisei  ei  ut  praefertiir  impoftis^  convincatur  et  conviSius  Jit 
fecundum  formamjlatuti  in  hujufmodi  cafu  editi  et  provifi\  et , 
quod praedidus  'Johannes  Tucke fo  risfaciatfummam  oiiofQiidoriim 
pro  offenJisfuiipraediSiis^  fcilicet  duos  folidos  pro  quolibet  offenfi 
praediSfo^  levandam  et  fohendam  fecundum formamJ}atuti  prae* 
ai^i  in  hujufmodi  cafu  editi  et  proviji:  in  cujus  rei  tejlimoniuni 
ego  praefatus  Johannes  Tuthiii  generofusjujiiciarius  praediSius 
huic  recoj'do  manum  meum  et  fgillummeum  appofui^  apudvillam 
et  parochiafn  praedidamt  di£io  vicefimo feptimo  die  Juliij  ann0 
ngrti  didfi  domini  regis  nuns  detimo  fupradi^Oi 

Mr.  Fazakerley  for  the  defendant  took  two  exceptions  td 
this  convidlion :  lirftj  that  it  did  not  appear,  of  what  decree 
the  defendant  was,  for  the  ftatute  of  6  y  7 /i^.  3.  r.  114 
makes  a  difference  in  the  punifhment  according  to  the  de- 

Sree  of  the  ofTendet ;   for  a  fervant,  labourer^  common  fol- 
ier,  or  common  feaman,  for  the  firft  offence  is,  if  convi£l-» 
ed*    to  pay  one  fhilling^  every  other  perfon^  for  the  firft 
ofFence  two  (hillings  j   fecond  exception,  it  did  not  appear 
of  what  age  the  defendant  Was^  for  if  he  was  above  fixteen^ 
if  he  did  not  pay  the  moneys  and  no  diftrefs  was  to  be  founds 
he  was  to  be  fet  irt  the  (locks ;  if  under  fixteertj  in  fuch  cafe 
he  is  to  be  whipt :  now  although  in  the  information  (et  out 
In  the  conv^idtion  James  Flower  irlforms  the  juftice,  that  th0 
defendant   was  not  a  fervant,   nor  labourer^  nor  common 
foldier,  nor  common  feaman^  but'a  gentleman,  and  above? 
(ixteen  years  of  age  j    yet  that  was  not  proved  by  the  evi-* 
dence  given   by  the  witnefs  as  fet  out  in  the  information,' The  cvWcnc^ffrf 
which  he  infifted  it  ought  to  be;  as  in  coftviaion  for  deer-  5i^?ai?iw^^ 
iteahng,  the  county  where  the  offence  was  Committed  was  ^uft  ftiovr  in 
only  mentioned  in  the  information j  and  not  in  the  evidence  what  county  tfj^ 
of  the  wi;nefs  ;  and  tiierefore  that  not  appearing  to  be  prov-  ^^^^^^^ 
ed,  the  conviflion  was  quafhed-     But  the  court  were  of 
opinion,  that  fince  it  was  alleged  in  the  inforoKition,  that 
the  defendant  rton  exijlens  fervus^  nee  lahraior^  nee  miles  com-- 
munis^  nee  nauia^fed  adtunc  exijlevs  generofus  et  ultra  aetatem 
fexdecim  annorunii  iSc.  and  the  witnefs  fwore,  that  praedi^us 
Johannes  Tucke  did  fweari  c5fr.  that  was  fufEcient*  and  much 
SifFcrent  from  the  cafe  of   the  conviftion  of   deer-fteal- 
ingj  for  here   the  perfon  as  defcribed  in  the  information 
is  dc(cribed  by  the  praediduSj  but  in  that  Cafe  the  jufticcs  of 
the  peace  have  no  jurifdi££ion,  unlefs  it  is  proved  to  be  com 
Vol.  II.  T  t  mittcd 
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mitted  in  their  county;  and  mentioning  the  county  in  the 
inforination,  without  proving  it,  is  not  fufficient.  And 
the  conviftion  was  confirmed, « 17^,  y^.  aiidno  caufe  was 
afterwards  (hewn,  Jpril  21^  17^5- 


Phillibrown  againjl  Ryland  and  others. 

A  S  E.     The  plaintiff  declare?,  that  11  July  1721,  and 

long  before  and  always  from  tWcix -t'ivnc  hmn/qu^^  he  was 

and  now  is  an  inhabitant  and  pariOiioner  payir;^  feet  and^ 

bearing  lot  intheparifli  of  St.  Botohh  Bifocpf/ote  in  the  ward 

of  Bijhopf^ate^  Lonrkn^  and  as  fuch  inhnhitant  and  parilhioner 

he  the  i'aid  plaintiffyttj  et  privilegium  hahet  et  hahev  d-^hu'tt  <f 

debet  convenienaiet  pro  tf ens  txiflcndi  ad  confulcndumtra/^GTidvm 

et  d^  liber  an  dum^  et  votum  et  fuffrag'tum  fuumdandunty  in  every 

veftry  of  the  inhabitants  and  panfhioners  of  that  pariih  held 

and  to  be  held  for,  in  and  within  the  faid  paj'ifh,  frodeet 

*  concernente  res  mater ias  et  negotia  pubUca  fpeSlantia  et  pertinen- 

tia  ad  five  tangentia  reparationem  ecclejiae  parochialis  parochm 

praedi^iae^  aut  monetam  c<3lle5lamfeu  coUigendamy  levatamfeu 

levandamy  ac  ratas  ajejptmenta  veftaxationesfa^ajeufacierJa 

pro  tali  reparatione^  aut  pro  de  et  conccr rente  aliquas  alias  res 

materias  et  negotia  in  velper  talem  ajjemblationem  aut  congregn^ 

iionem  negotianda  tranfigenda five  ordinanda  fpeSiantia  etfer^ 

tinentta  ad  five  tangentia  commoduw>  et  bonum  publicum  petrocbiae 

^iUhcth^^^'^  f^^^^^^^^^  v^//»r^  de  et  concernmte  aliqua  alia  res  materias ei 

declaration  muft  negotia  parochialift^  quae  in  vrl  per  talem  affemblationem  autcon* 

<hew  that  the      gregatiohem  negotiari  tranfigi  jcu  crdinari  folent  et  debent :  and 

parilhioners  had  ^rhcrcas  a  vcftry  of  the   inhabitants  and  paiiftiloners  of  the 

SiS  veOry  in    '^^^  parifti  was  held  the  faid  i  ith  of  July  in  qu^dam  loco  vocato 

the  room  out  of  romea  vefiiar  ia^  Anglice  the  veftry  room  prope  adjungente to  the 

^ff  ^^^  ^  ^^'  '^^^  parifh-church  exiJlenU  vjuali  loco  ubi  tales   ajfcmblationes 

S.  cT?tr*624.    ^^'  congregationes  teneri  et  haberi  fiflitae  et  confieetae  fuerunl^ 

SMod.  3; I.        viz,  apud  London  praediSium^  in  parochia  et  warda  praedidis^ 

et  adiunc  et  ibidem  diverfi  inhabitantes  et  parochiani  diSae  pa- 

rochiae  parochialiter  convenerunt  et  prarjentes fuerunty  Anglice 

An  allegation      a  veftry  was  held,  fecundum  notitiam  eis  indeprius  datam^  aa 

wastbcuSai      ^onfidlendum^  tra6landum  et  deliberandum^  et  vota  et  fi/fragia 

place  in  which  A^  dandumpro  de^et  concernentia  diverfii  publica  res  nutteriaset 

veftrics  were       negotia-fpe^lantia  et  periinentia  ad/rue  tangentia  reparationem 

r"'^^!®^.**^^**   ecclefiae  praediSiae  ac  commodttm  et  lenum  publicum  pnrochiae 

to  fliew  that  the  p*^oediSiae\  and  that  the  faid  Thomas  Pkillibroton  then  snd  there 

pariihionen  had  being  an  inhabitant  and  parifhioner  of  the  faid  pariib,  paying  feet 

a  righcto^ld      and  bearing  lot  as  aforefaid,/)flrtf/tti  /i///  etfiipfum  obtulitydurante 

•jjjI  qfiemblatione  itut  congregatione  itta^  intr  are  in  praedSumlocvm  xoca* 

{a)  According  to  the  report  in  Sir.  624.  the  court  made  no  difficultx  but  that  the  adion  was 
maintainable,  and  according  to  the  report  in  8  Mod,  351.  Raynicnd  Ch«  j.'and  RejQoUls  J. 
declared  thcxnfelves  of  that  opin  on. 

tm 
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tbm  rcmeam  vefllariam^  where  the  faid  veftry  was  then  held,  PHii.iia»owif 
ad  conftilendum^  tra^anditm  et  deliberandurh^  ei  votum  et  fuf--  RvAw^' 
fragiumfita  daridum  in  ajfemhlatione  aut  congregatione  iilnj  de  ft  v  . 
conc€rnentia  res  materias  einegotia  parothialia^  quae  ibidem  tuni 
UanfaSla  et  ira6iaia  fuerunt  aut  forent\  tut  the  defendants 
Praemijpi  praedi^a  bene  fcientes^fea  machinantes  et  ihtehdentesy 
the  faid  T.  P,  in  ea  parte  damnificarey  ei  de  jure  et  privikgid 
fuis  de  et  in  praemijfis'^pr'aedicfis  i?npedire  et  t9taliter  frujtare  et 
deprivare  the-faid  7".  -P.  e  loco praedi^o  where  the  ftiid  veftry 
was  held,  excluferunt  et  eictratenuerunt^  {hat  they  the  faid 
5^  P.  in  eundem  locunt  durante  affimblatioTie  aut  congregations 
ilia  intra  re  adtunc  et  ibidem  objiruxentnt  et  penitus  recujaverunt^ 
ac  oflium  loci  ilUus  verfus  ipjum  T,P,  {iccluferunij  et  praeai<Buni 
o/iiumjic  occlujum  diu^  fii licet  per  fpatium  duariim  horarum^  con- 
tinuaveruntf  pir  quod  the  faid  T.  P.  ex  eodem  djjemblationi 
aut  congregatione  patochiali  penitus  exclujus  fuH^  et  confulere^ 
traHare  vel  deliberate^  aut  votum  *i  fuffragtafua  ibidem  dare^ 
dum  diverfa  publica  res  materia  et  Hegotiafpe^iantia  et  pertinen^ 
tia  ad  Jive  tangentia  reparationem  eccleftae  praediSfae^  ac  com-^ 
modum  et  bonum  publica  parochiae praedidae  per  altos  iri habitant 
tes  et  parochtanosy  fie  ut  praefertur  tarochialiier  convenios  et 
praefentes  exijlentesy  negotiata  iranjaSia  et  ordinata  fuerunti 
abfque  aliqua  legitime  cauja  htaliter  impeditusfuit.  Then  there 
was  another  count  for  keeping  the  plaintiff  out  of  a  veftry 
held  the  15th  of  Auguji  1721,  in  the  faipe  manner  5  da- 
Inages  50/,  To  this  declaration  the  defendant  demurred^ 
and  (hewed  for  caufe  of  demurrer^  that  it  did  not  appeal  by 
the  declaration,  that  the  plaintiff  was  damnified  in  any  man- 
ner, and  that  the  declaration  was  uncertain,  doubtful,  and 
wanted  form.  iTie  plairitif?  joined  in  demurrer.  Serjeant 
Branthwaite  for  the  defendant  infifted,  that  this  afltion  couli 
not  be  maintained,  becaufe  veftries  are  voluntary  meetings 
of  parifl>ioners  only,  and  looked  on  in  law  as  fuch,  and 
therefore  it  was  neither  aii  injury  qf  damage  to  the  plaintiff,' 
to  Iceep  him  out  of.  fuch  a  meeting  of  the  parifhioriefs.  In* 
the  next  place,  if  (hutting  the  door,  and  keeping  the  plain- 
tiff out,  Was  a  damage,  it  was  no  more  than  a  public  da* 
mage,  for  which  no  acli6n  on  the  ttSe  would  lie  j  but  to* 
maintain  fuch  an  action,  there  ought  t6  be  a  particular 
damage ;  as  if  a  common  highway  is  ftop^ped^  every  perfon 
that  goes  that  way  receives  a  damage  by  ^he  obftruftion;' 
'but  yet  becaufe  the  damage  is^  common  to  all  perfons  pafling 
that  way,  no  (a)  one  can  maintain  an  adfion  on  the  cafe  for  /  f^r  ./, 
it,  unlefs  he  fufters  fome  damage  particular;  to  hinifelf.  ^gg.  a^iWfottlii 
5  Cb.  73.  fFilliams^s  cafe;  Co.  Lit.  $6.  ,Cro.  Jac, /y^6.  booksthen 
Foivler  againft  SaunderSy  Noy  120.  So  JVilliamsh  cafe,-^***^-  . 
5  Co.  72.  was  an  aftion  brought  by  the  lord  of  the  ma- 
nor againft  a  vicar,  for  not  cefebrating  divine  fervTce  in  his 
chapel  in  his  manor,  and  it  was  laid,  that  the  Vicar  and 
nil  his  predeceffors  time  Oiit  of  mind  had  ufed  to  celebrate 
^vine  lerviGe  in  that  cbapel)  and  to  adminifter  the  Tacramenty 

Tti  t* 
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pHiLLiBitowi*  to  the  plaintifFandhisanceftors,  Wr.  ac  hominibvs fervientibvs 
J.  '"  ,  et  tenentihus  fuis\  and  held  the  aftioa  wculd  not  lie,  becaufe 
by  the.  fame  reafon  as  the  lord  might  have  nn  a<Sion>  every 
tenant  might  have  an  2<Sion,  and  /b  an  infinite  number  of 
anions  for  one  default.  So  Cro.  Jac,  368.  Ford  v.  Hojiiusy 
cafe  will  notlfc  againft  a  lord  of  a  manor,  for  rcfufing  10  ad- 
mit a  copyholder,  by  the  perfon  to  be  admitted.  Nor  does 
an  a£lion  lie  againft  the  owner  of  a  common  ferry-boat,  for 
refufing  to  let  a  perfon  paf?,  Payne  w  PcrtridgCy  Salk,  i%.  3 
Mod,  289.  I  Show,  243t  255.  ComL  180.  Carth.  191. 
Holt»  6.  poft  vol.  3.  pn  293.  {a)  unlefs  he  receives  fome  par- 
ticular damage  thereby.  And  if  fuch  fuits  as  thefe  fhould  be 
allowed,  it  would  occafion  a  multiplicity  of  actions,  which 
the  law  always  difcouiitcnances.  Secondly^  he  inflfted,  that 
if  an  adion  of  fuch  a  nature  would  lie,  yet  the  plaimifFhas 
not  fufficiemly  intituled  himfelf  to  it ;  becaufe  it  does  not 
'  appear  by  the  declaration,  that  the  parifhioners  had  a  right 
to  hold  their  veftries  in  this  room  j  for  notwithftanding  any 
thing  alleged  therein,  the  room  might  he  a  part  of  the  de- 
fendant's houfe;  and  it  is  not  alleged,  that  the  parifhioners 
ufed  time  out  of  mind  to  meet  in  this  room,  and  hold  their 
veftries  there. 

Mr.  J9tfz^^ifor  the  ptaintifFinfifted^  that  the  inhabitants 
of  a  parifli  paying  fcot  and  lot  might  aflemble  in  veftry,  and 
make  rates  ;  and  every  fuch  inhabitant  had  a  right  to  be 
prrfent  at  fuch  meetings^  and  give  his  vote.  In  5  &.  65, 
it  is  argued  by  the  coonfel,  and  not  denied  by  the  court,  that 
inhabitants  of  a  ville  without  any  cuftom  may  make  by-laws 
for  repairs  of  the  church,  or  of  a  hfghway,  or  of  any  fuch 
thing,  which  is  for  the  public  good.  See  44  Ed.  3.  19^ 
And  to  this  purpofe  they  are  a  corporation,  i  Mod.  194. 
Rogers  V.  Davenant.  2  Mod.  8.  5  Co.  67.  Jeffeiys  cafe. 
The  church-wardens  ought  to  fummon  the  parifliioners  to 
meet  and  make  a  rate  for  the  repair  of  the  church,  and  that 
Heed  not  be  from  houfe  to  houfe,  but  a  general  public  fum- 
mons  at  church  is  fufficient.  i  Mod,  236.  and  the  cafe  of 
St.  Mary  MagdaUn  Bermcndfey.  2  Mod.  222.  Gibf  Codex 
220.  1  Salk.  165.  The  parifliioners  have  a  right  to  chufe 
officers,  as  by  cuftom  chirr ch-\^^rdens,  5  Mod.  325.  SalL 
X66.  and  thofe  parifliioners  that  have  a  right  to  ele<5,  have 
a  right  to  be  at  the  meeting,  which  is  the  veftly.  That  an 
action  fliould  therefore  lie>  for  obffru6ling  and  hindering  the 
parifliioners  from  being  prefent  at  fuch  an  aflembly,  falls 
'  within  the  reafon  of  the  cafe  of  Jjhby  and  IVhite^  ante  9318, 
And  an  information  or  indidment  will  not  lie,  as  in  cafe  of 
a  common  nufanc^  Secondly,  as  to  the  exception  to  the 
declaratiod  he  argued,  it  was  well  enough,  becaufe  it  is  laid 
that  this  room  was  the  ufud  place  where  fuch  aflemblies 

(itf  /  Tbe  cafe  of  Payne  ▼.  Partridge  was  an  action  for  not  keeping  a  krrf  b^t ;  not  an  aAioa 
f»r  reAifisg  M  Ie(  the  plaintiff  pafs. 

tencri 
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Uneri  €t  haheri  folent  et  confuitae  fuerunt^  and  that  the  parilh-  Phillibroww 

!oi.  rs  wcic  then  there  affeiiibled  ;    and  if  it  was  the  defend-     rylanp. 

a:uN  room,  yet  if  he  had  let  it  out  for  the  parifhioners  to 

h'^'ld  iheir  veftry  in,    he  could  not  (hut  the  door  againft  any 

of  iiiem  ;  and  that  there  was  no  occafion  to  lay  an  cxprcis 

cuftom  for  all  the  parifliioners,  for  if  their  veftry  was  a  felcS 

veit ry  {xi  by  law  there  can  be  any  fuch)  the  defendant  ought 

to  Tiave  pleaded  it;    though   he  looked  upon  it  that  lele£t 

vtftnes  were  only  encroachments.      Whether  the  a£iion 

would  lie  or  not,  if  the  de  :laration  had  been  good,  the 

court  c^me  to  no  refolution.     And  judge  Fortefcue  feemed 

to  be  ftrong  in  opinion,  that  the  aftion  would  not  lie.     But 

a-*  u)  cite  declaration,  the  court"  was  ur.animous,  that  it  was 

ill}  bwcaufe  it  is  not  (hewn,  the  parilliioners  had  a  right  to 

hold  their  veftry  in  this  room  ;  for  in  a6lions  of  this  nature 

the  plaintiff  muft  fliew  a  right  in   the  thing  claimed,  and 

then  a  difturbauce.     And  for  this  reafon  j  udgment  was  given 

for  the  defendant,  jfprilz'/j  1725. 

John  Borland   againji  Jo.   Tyler   and   Mary   his 

wife. 

THE  plaintiff  as  adminfftrator  of  yo.  5«rA7»rf  brought  No  objeftion 
an  aSion  of  debt  in  the  debet  et  detinet  upon  two  feve-  ^"  ^^  *"^*?- 
ral  bonds  entered  into  by  John  Hobbs  deceafed,  by  which  he  ciaTdemurrc/  ' 
bot:nd  him  and  his  heirs,  to   whom   the  defendant  Mary  bccaufe  maaion 
'was  daughter  and  heir.     The  defendants  prayed  oyer  of  the  ^'  ^^ro^gHt  in  the 
bonds  and  the  conditions;  the  firft  bond  was  dated  21  i>^- tw^h'oitt ""^ 
cember  17 04,.  of  the  penalty  of  400/.  with  condition,  that  to  have  been 
Jo.  Hobbs  fhould  pay  103/.  to  one  Naih,  Brrtver^  for  pay-  brought  in  the 
mcnt  whereof  the  inteftate  and  Jo,  Hobbs  were  bound  in  ag^c^^g^" 
bond  of  200/.  penalty  to  the  faid  Jo.  Brewer^  but  for  the  3*55.' vide  i  SkU 
debt  of  the  faid  Jo»  HoUs  ;    the  other  bond  was  dated  17th  34*-  pi-  6. 
of  September  1712,  of  the  penalty  of  300/.  with  condition, '  ^^'  **^' 
that  jo.  Hobbs  fhould  pay  David  Tea  103/.  the  debt  of  the  faid  Anexecutorcan- 
Jq.  Hobbs^  for  payment  whereof  the  faid  Jo,  Hobbs  znd  the  in-  not  property  fuc 
teftate  were  bound  in  a  bond  of  200/.  penalty  to  the  faid  David  dcb^t  and  dc! 
Tea  :  after  which  the  defendants,  protejlando  that  the  feveral  tinct.    s.C. 
fums  were  paid  to  the  faid  J,  Brewer  and  David  Tea^  ac-  ^  ^°^-  ^S^.  R» 
cording  to  the  feveral  conditions  of  the  faid  bonds,  pleaded,  !^  ^"^j^-f^^" 
that  the  defendant  Mary  nee  habet  aliqua  terras  five  ienementa  D.  ace.  5  Co. 
per  hmreditarium  defcenfum  de  praediffo  Jo.  Hobbs  patre fuo  in^^-  ^\ 
feodoftmpUci^ncquehabuit  die  impetratiofiisbillae  praedidae^  nee  (^^Tn^he  de*^ 
unquampojlea^  praeter  unum  mefuagium  cum  pertinentiis  tn  unddctmct.  K. 
Storgurjey  pfaedicto^  omnia  et  fin gula  quaepraemiffa  non  valent  *".  i  Sid.  34*. 
in  ioto  centum  et  quadraginta  libras:  then  they  farther  plead,  o^acfptowd.*' 
that  the  faid  ^5. //i?Mj  the  father,  in  his  life  by  his  obliga- 4^*  simb.ac'c. 
tory  writing  being  lawfully  indebted  became  bound  to  one  » i-«^-  "4« 
Wtlliain  Clark  in  140/.  and  fo  being  indebted  died,  that  debt 
to  the  faid  William  Clark  not  being  paid  ^  whereupon  one  Mar^^ 

garet 
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BtffctAKff     gatet  Hohhj  widow  of  the  did  Jo.  Hobbs^  mother  andguar? 


TttM. 


didn  of  thefaid  Alary^  pa-d  the  faid.  d?bt  of  the  faid  J9.  ihlbs 
to  the  faid  JViUlam  Clark^  and  that  that  payment  was  rn^tdc 
\>y  the  faid  Margaret  as  guardian  of  the  faid  Mary^  and 
while  the  faid  Mary  was  under  age  of  twenty-one  years; 
jkiid  that  neither  the  faid  Jo*  Tiler  noi^  Mary  his  wife,  nor 
ithe  faid  Alargaret^  rwir  a;iy  of  them^  had  any  notice,  nor 
ever  knew  of  the  bonds  mentioned  in  the  declaration,  iior 
cither  of  thenv,  from  the  faid  Bur  land  i^^  inteftate,  nor  from 
the  plaintiff,  nor  from  any  other  perfon  whatfoever>  before 
the  paj^ent  of  the  faid  bond  of  the  faid  Jo.  Hohbs  as  afore- 
faid  made  by  the  faid  Margaret  to  the  faid  IVilliam  Qarky 
and  therefore  pray  judgment,  if  they  de  debits  praedi^o  vir- 
tute  fcripti  obit  gator  it  praediSi  omrari  dele  ant.  To  this  plea 
the  plaintiff  demurred  generally*  and  the  defendants  joined 
in  demurrer. 

Mr.  Top  for  the  defendants  offered  nothing  to  maintain 
the  plea,  but  admitted  that  to  be  ill ;  but  infiued  the  decla-^ 
ration  was  naught,  becaufe  the  a<ftion  was  brought  by  the 
plaintiff  as  adminiftrator  in  the  debet  arid  detittet^  wbeieas  it 
IS  laid  down  as  a  rule  in  %  Ca,  31.  L  IJargrave\  cak^  that 
in  all  cafes  where  executors  arc  forced  to  name  themfelves 
executors  in  aftions  brought  by  thena,  the  writ  ftiall  be  in 
the /if//V  only ;  becaufe  the  thing  or  damages  i-ecovcred 
fliall  be  ajits.  So  debt  for  an  efcape  brought  by  an  admini- 
ftrator for  efcape  in  the  life  of  the  inteftate  muft  be  in  the 
detinet  only,  Stiles  232,  Martin  againfl  Hendlye^  becaufe  the 
plaintiff  does  not  recover  to  iiis  own  ufe.  Cro.  Joe.  545. 
t)ir  Geo.  ReyneJl  againft  LanycaJiU\  held  that  bringing  an 
action  by  an  executor  in  the  debet  and  detinet  where  it  ought 
to  be  in  the  detinet  only,  is  not  matter  of  form  only,  but 
fault  in  fubftance  after  a  verdict,  and  not  aided  by  the  ftatute 
of  18  ELc.  14. 

Serjeant  Ojapple  for  the  plaintiff  faid,  in  refpc<5  of  the 
debt  of  the  heir,  the  aSion  was  rightly  brought;  for  as  to 
her  it  ought  to  be  in  the  debet  and  detinet^  becaufe  it  is 
brought  upon  the  lien  by  which  the  heir  is  bound,  and  is 
not  brought  againfl  her  en  outer  droits  as  if  the  defendant 
had  been  an  executor.  And  yet  if  fuch  an  action  is  brought 
againft  an  heir  in  the  detinet  oniyy  yet  after  verdiS  for  the 
plaintiff  that  woufd  be  cured  by  i6  fcf  17  Car.  2.  c.  8.  Then 
in  refpeft  of  the  plaintifPs  beirig  an  adminiftrator,  if  anad- 
(niniftrator  bring?  an  a^ion  in  the  debet  and  detinetj  where 
it  ought  to  be  in  the  detinet  only,  after  a  verdiift  tbat  is 
helped  by  the  fame  ftatute.  i  Lev.  25Q.  frewin  et  uxor 
y.  Paynton.  |  Sid.  379.  And  by  the  fame  reafon  he  faid, 
jt  would  be  good  by  the  ftatute  for  amendment  of  thehiwi 
4  Ann.  c.  16.  f.  I.  the  defendant  not  having  demurred  fpe* 
qially)  and  afEgned  this  caufe  of  bis  demurrer. 

The 
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The  court  were  of  opinion,  that  this  would  have  been  HI     Burian» 
open  a  general  demurrer  before  the  ftatute  made  for   the      ^  '*' 
amendment  of  the  •  law ;  but  'fmce  that   ftatute,     they  all 
agreed,  Lhat.  an  aftion  broitght  as  this  is,  would  be  good 
upon  a  general  demurrer;  and  that  in  this  cafe  the  defendant 
having  pleaded  in  bar,  and  not  having  taken  advantage  by 
demurring  fpccially,  and  (hewing  it  for  caufe^  it  was  well    .    ' 
enough.     That  it  would  be  good  after  a  verdidt  by  the  i6 
L    17  Car,  2.  c.  8.  the  cafe  cited  I  Lev.  250,  is  exprefs; 
an  i  yet  this  is  none  of  the  defe&s  particularlvmentioned  in 
that  ftatute,  but  came  under  the  words  [allolher  matters 
of  the  like  nature  not  being  againft  the  right  of  the  matter 
of  the  fuit.]  Thefi  that  refolution  has  determined,  that  this 
defafl  is  not  againft  the  right  of  the  matter  of  the  fuit,  but 
is  of  the  like  nature  with  the  omiffion  of  zprafert  in  curia 
of  a  bond  or  indenture,    and  the  other  things  mentioned 
particularly?  in  that  ftatute  of  16  W  17  Car.  2.c.  8.     Thea 
comes  the  a6t  of  4  Jnne  c.  16.  /  r.  for  amendment  of  the 
law,    and  enaifis,   that  notwithftanding  ftiany  of  the  fame 
defeds  (fpecifying  themj  mentiooed  in  the  aft  of  16  y  17 
Car*  2.  V.  8.  the  court  (houid  proceed  to  give  judgment  ac- 
cording to  the  very  right  of  the  caufe,  without  regarding 
any  fuch  defeats,  or  any  other  of  like  nature,   except  the 
fame  fliall  be  fpecially  ftiewn  for  caufe  of  demurrer.     This 
defed  then  not  being  againft  the  right  of  the  iWit,  as  was 
adjudged  in  that  cafe  of  i  Lev,  250.  ought  to  be  ftiewn  fpe-> 
daily  for  caufe  of  demurrer,  if  the  party  would  take  advan* 
tageof  it.     Befides,  the  zA  for  the  amendment  of  the  law 
takes  notice,  that  a  defe£l  in  matter  fubftance  ftiould  not 
be  took  advantage  of  without  a  fpecial  demurrer ;    for  it 
ena£b,  that  the  court  ftiall  proceed  to  give  judgment  accord- 
ing as  the  very  right  of  the  caufe  and  matter  in  law  ftiall 
appear  to  them,  without  regarding  any  defeS,  £«fr.  except, 
Ofc,   notwithftanding  fuch  defed,    i^c,    might  have  been 
heretofore  taken  to  be  matter  of  fubftance,  and  not  aided 
by  the  27  £//z.  r.  5.  fo  as  fufficient  matter  appear  by  the 
pleadings,  upon  which  the.  court  may  give  judgment  ac- 
cording to  the  very  right  of  the  caufe.     Now  here  it  ap- 
pears, the  plaintiff*  has  a  right  to  lecover,  and  to  recover  as 
adminiftrator,   and  what  is  recovered  will  hc'affets.     An4 
judgment  was  given  for  the  plaintiff,  7  May  1725.  x 
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The  King  verf.  Sheringbrook. 

Ah  order  for  an  A  N  order  of  juftices  of  the  peace,  made  for  appointing 
appointing  an  /^  ^^  defendant  overfecr  of  the  poor,  being  removed  in* 
cvcrfcer  of  the    fr^-  ^   i  ^.         .  /u   j  *       *•        l 

poor  muft /hew  *o  this  court  by  Certiorari^  was  qu^lhed  upon  motion,  be- 

that  the  perfbn  caufe  it  did  not  appear*  by  the  order,  that  the  defendant 
*PP?^^?^^5  *  Sheringbrook  was  a  fubftanti;u  houfeholder,  which  is  exprcfsly 
houf^^'hoider.  R.  required  by  the  words  of  the  aft  43  £//z.  c.  2, 

■cc,  Str.  1161. 

Vide  Burn'j  Poor  Overfeers.  14th  cd.  vol.  3.  p.  310, 

The  King  verf.  Shearing. 

Ttfi^aUb^^^'  np^E  defendant  was  indifted  for  a  trefpafs  in  taking 
4G*7.c. 26.  Jl"  '^^  '^  armis  tres  juvencasy  Angllce  yearlings,  C9k'ts 
brown,  Wc,  And  upon  Mr.  Gapperh  motion  thcindid- 
ment  was  quaflied,  becaufe  all  jndi£lments  ought  to  be  in 
(.atiriy  and  there  is  a  proper  Latin  word  for  brown,  vh. 
fufcus  or  fubniger  I  and  therefore  the  Latin  word  for  brown 
being  omitted,  it  vitiates  the  indictment.  And  although 
the  indi£):ment  would  have  been  good,  as  Mr.  ^/v/ urged 
tor  the  king,  without  inferting  the  colour  of  the  yearlings; 
yet  fince  it  is  put  in,  it  cannot  be  rejeded,  »)d  a  taku^ 
only  of  brown  yearlings  could  be  given  m  evidence  on  thi^ 
indidment. 
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Eliz.  Morfoot  verf.  Phil.  Chivers,  and  Eliza- 
beth his  wife. 

THE  plaintiff  Eli%.  Morfoot  fpinfter,  as  executrix  of  Jj'^^J'^^^^ 
Eli%.  Morfoot  widow,  fucd  out  a  fcire  fieri  inquiry  executor  pi e- 
agalnft   PhiU    Chivirs    and   Elizabeth    his   wife,    admini- eludes  the  per- 
ftrators  of  Henry  Clark  deceafed,   upon  a  judgment    for  ^IJ^^^"^,, 
2600/.  recovered  by  the  plaintilF  as   executrix  of  the  faid  judgments  <*. 
£/f2.  Morfoot  widow,  agaiinft  the  defendants  as  adminiftra-  tained  from  con- 
tors  of  the  faid  Henry  Clark.  To  which  the  (heriff  returned,  ^^^^^^^^  ^^^ 
that  the  defendants  had  no  goods  in  their  hands,  ^f.  of  the  ?eftau>r!^^.*c. 
faid  Henry  Clari ;  then  he  returned  an  inquiry  taken  by  him,  Str.  631. 
which  found,   that  divers  goods  and  chaftles,  which  were  ^"?/"  *  ^^ 
the  faid  Henry  Clark's  at  his  death,  tathe  value  of  the  debt  f^"^^^;^^ 
in  the  writ  mentioned,  came  to  the  hands  of  the  faid  P^/V/pfuch  judgment 
and  ElizaBeth  his  wife  to  be  adminiftred,  quae  quidem  bona  the  plaintiff  need 


not  aver  that 


was 


it  catallappa  the  faid  Philip  and  Elizabeth  his  wife  vendi-  ?uch  JSiw^- 
derunt  devajlaverunt  elongaverunt  et  in  vfutnjuum  proprium  dead.  s.  c.  Stn 
converterunty  (^t..     Upon  which  the  defendants  came  in  and  ^3». 
demurred  to  the  writ  of /r/W/m  inquiry,  and  fcewed  fpe- J^^;^^*  »";3^^^^^^^ 
cially  for  caufe  of  demurrer,  that  it  does  not  appear  nor.  was  inqtiiry  imports 
exprefsly  alleged  in  the  writ,  that  the  faid  Elizabeth  Morfoot  to  be  taken  by 
widow  was  dead^  and  becaufe  it  did  not  appear,  that  the  ^JTJ*^n*uh« 
jurors  in  the  faid  writ  and  inquiiition  n2mcdfuerunt  jurat i  of  the  matters 
et  9nerati  ad  inquirendem  de  praemijfts^     As  to  the  caufe  af-  therein  cbntain- 
figned  in  the  demurrer,  that  it  did  not  appear,  that  Elizabeth  ^  ^^**^*  . 
^Morfoot  the  widow  was  dead,  the  court  over-ruled  it ;    be-  the  fiatekthat 
caute  thit  fcire  fieri  inquiry  fet  out  a  judgment  obtained  by  the  jurors  being 
the  plaintilF  as  executrix  of  Elizabeth  Morfoot  widow  againft  fwo'nandclwnp 
the  defendants,  by  which  judgment  the  defendants  were  con-  oathJthaTthe  ^* 
eluded  to  fay,  the  plaintiff  was   not  executrix  of  £//su7i^/;&  defendant  waa- 
Morfoot  and  by  confequence  are  concluded  to  fay,  that  (he  ***»  it  need  not 
was  not  dead.     Mr.  Martin  counfel  for  the  defendant  in- J^^f ^jj^^^)™^ 
ftfted,  that  it  was  necefTary  to  allege,  that  the  jury,  which  were fwom  and 

*     charged  to  in- 
quire  of  the  matters  contained  in  the  writ«    An  inquifition  upon  a  fcire  fieri  inquiry  againft  baron 
and  feme  may  ftate  they  wafted  and  converted  to  theft  own  uf^  S.  C.  Su*.  63  x.  K.  ace  Str.  4  (o. 
yidf  Andr.  24^,  ^  Rop.  930.  pL  9* 

founc 
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MoRFooT      found  the  wafting,  were  fwprn  de  et  fuper  praemjfis\   and 

Cbivees.      compared    it  to' the  cz^e  in  Stiles  164.  Cribie  v.  Orchard^ 

where  the  jury  afcer  finding  the  ifTuc  for  the  plaintiff  in  an 

inferior  court,  aiftfs  damages  ^r^  w//i>  et  cuflagiiSy  t^c.  and  do 

not  fay  circa  feii ante xpenfis\  and  RolU  chief  juftice  held,  this 

^  was  ill,  becaijfe  it  did  not  appear,  by  reafon  of  the  omiffioa 

of  thofe  words,  for  what  thefc  mifa  et  cujiagia  were  afleffcd. 

Scd  non  allocatur  per  curiam ;    for  it  being  alleged  in  the  in- 

quifition,*  that  the  jurors  jurati  et  onerati  exijientes  fuper fa^ 

cramentu?n  fuum  dicunty  that  the  defendants  had  wafted,  6ff. 

they  could  not  upon -their  oaths  fay  the  defendants  had  waffled, 

unlefs  they  had  been  fvvorn  to  mquire  whether  they  had 

wafted  or  not,  as  the  v^rit,  requires  ;    and  the  inquifition  is 

faid  to  be  taken  virtute  praedi£ii  brevis  to   the  inquifition 

annexed  ad  inquirendum  de  et  fuper  mater iis  in  eodem  hrevi 

contentis  per  facramentum  of  Tho.  Salmon^  Uc,     Then  Mr. 

Martin  for  the  defendants  took  another  exception,  that  the 

ftid  Philip  and  Elizabeth  his  wife  vendiderunt  devajfaverunt 

ehngaverunt  et  in  ufum  proprium  converterunt^  ^c.  whereas 

the  defendant  Elizabeth-  neither  could  fell  nor  convert  to  her 

own  ufe,  being  difeme  coverts     Sed  non  allocatur ;  for  though 

maywafUgoods  ^fif^^  covert  cannot  convert  to  her  own-  ufe,  yet  flie  may 

as  executrix,       wafte,  which  is  a  tortj  and  that  z.feme  covert  may  be  guilty 

though  not  con-  ^f^  Qro.  Car.  518.  526.     Lord  Mon/on  v.  Bourn,  2  f^ent.  i^S- 

oWe?  '   '  Judgment  was  given  for  the  plaintiff,  June  <)y  1725. 

Morris  ver/.  Lee. 

S.  C.  Str.  629.    8  Mod.  362. 

No  particular  TN  an  adion  upon  the  cafe  brought  by  the  plaintiff  as  fe- 
words  arc  necef-  J[  cond  indorfee  of  a  note  figned  by  the  defendant,  whereby 
wf  of  exchange  ^^^  defendant  promifed  to  be  accountable  to  A.  or  order  for 
or  apromiflbry  lOO/.  value  received;  the  plaintiff  declared  upon  the  note; 
note.  Vide  Bay-  andalfo  an  injimul  computaJfet\  and  on  non  affumpfit  pleaded, 
^y  5i  6-  verdiA    was  given  for  the  plaintiff,    and  entire  damages. 

A  note  by  which  Mr.  Lee  laft  term,  and  Mr.  Fazakerley  this  term,  moved  for 
the  maker  pro-  ^^g  defendant  in  arreft  of  jlidgmcnt,  that  this  aftibn  could 
ooumablcto^iis.  ^^^  ^^  maintained  by  the  plaintiff  as  indorfee  of  this  note; 
or  order  for  a  becaufe  this  was  not  negotiable  nor  affignable  by  the  ad  3 
fumof  mon^  ^  4  Jnn.  c.  9.  for  a  note?  within  that  aft  muft  ncccflarily 
rproi^CTncgoti!  and  Originally  import  a  promife  to  pay  money;  and  there- 
able  note.  Vide  fore  it  was  hM  Mich,  i  Geo.  B.  R.  between  Smith  and 
Ba>icy6.  Boheme^  poji,    vol.  3.  p.  63.  cit..ante  1 362.    that  a  note 

figned  by  the  defendant,  whereby  he  provifed  to  pay  fuch  a 
fum  of  money,  or  render  Jthe  body  of  J.  S.  to  prifon,  was 
not  fuch  a  note  as  that  an  aftion  could  lie  upon  it  by  the 
ftatute,  after  failure  of  rendringlhebody  toprifon;  becaufe 
it  was  not  neceffarily  and  originally  for  payment  of  money, 
but  by  matter  ex  pyl  faElo  becjunc  a  note  for  payment  of 

money 
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jfcioney  only  viz.  the  body  not  being  furraidercd  to  prifon.  Mo»«ii 
So  here,  this. note  iirportlng  only  a  promife  to  be  account-  ^^^ 
able  for  the  money,  the  defendant  is  not  obliged  to  pay  the 
n.oney  to  the  perion  to  whpnn  it  was  firft  given,  or  to  the 
indorfiie ;  but  n'lay  account  for  it  another  way,  by  having 
laid  it  out  in  gocd^  for  the  party  as  a  faftor.  If  a  man  re- 
ceives tnoncy  for  a  fpecial  purpofe,  as  to  account,  or  to 
n:erchandizr,  (which  may  be  this  cafe  for  any  thing  appear- 
ing to  the  ct>ntr^ry)  it  cannot  be  demanded  as  a  duty,  till  . 
be"  has  negle<3cd  to  refuftd  to  apply  it  according  to  the  ) 
truft.  1  Sa/Jt.  9.  Boulter  v.  Cornwaily  though  it  was  held 
there  good  after  a  verdi£t ;  bccuufe  the  court  would  intend^ 
there  was  proof  to  the  jury,  that  the  defendant  had  done 
fomething  to  make  himfelf  an  abfolute  debtor  5  and  there- 
fore an  indebitatus  ajwnpfit  for  money  received  ad  computan^ 
dum  was  held  good  after  a  verdiA  for  the  plainttfF.  They 
infifted  likewife,  that  it  would  be  more  for  the  benefit  of 
trade,  that  the  form  of  this  fort  of  notes  (hould  be  certain. 
But  per  curiam^  there  are  no  precife  words  neceflary*  to  be 
ufed  in  a'  promiflbry  note  or  bill  of  exchange  5  Rafl.  338, 
Deliver  fuch  a  fuoi  of  money,  makes  a  gpod  bill  of  exchange. 
But  if  the  promiflbry  note  is  within  the  intent  of  the  ad  it 
is^fufficient,  ^though  it  does  not  follow  the  very  words  of  the 
afl.  Now  by  the  receiving  the  value,  the  defendant  be- 
came a  debtor ;  and  when  he  promifes  to  be  accountable  for 
it  to  .'/.  it  is  the  fame  thing  a$  a  promife  to  pay  to  jl.  And 
it  is  the  ftronger,  bccaufe  it  is  to  be  accountable  to  J,  or 
order,  which  is  the  proper  exprefSoa  ufed  in  fuch  notesi 
and  mentioned  in  the  aft  of  parliament,  where  it  is  intended 
the  note  (hould  ,be  indorfable  or  negotiable.  But  it  would  Note,  ytSotrt^ 
be  an  odd  conftruftion,  to  expound  the  word  accountable,  ^*J,J^"''"'  *** 
to  give  an  account,  when  there  may  be  feveral  indorfees. 
But  if  this  note  had  been  value  received  upon  account,  it 
might  have  had  a  different  confideration.  Sed  quaere. 
Powys  juftice  relied  much  upon  the  verdift  in  this  cafe ; 
but  Forte fcue  juftice,  Reynolds  juftice,  and  Raymond  chief 
juftice,  were  of  opinion,  that  if  the  note  was  not  within  ^ 
the  a£l,  the  verdift  could  not  help  it ;  but  the  note  would 
be  within  the  aft,  or  not,  upon  the  words  of  the  note. 
Judgment  for  the  plaintifF.  Mr.  Gapper  counfel  for  the 
plaintiff, 

IFes  ver/:  Pitt. 

ERROR  upon  a  judgment  given  in  the  common  pleas  Noobjeflioncn 
by  default ;    and  one  of  the  errors  affigned  was  the  ***  *^^^  9"  *^' 
want  of  a  wj-it  of  inquiry  of  damages  ;  and  upon  a  certiorari  ^^^of  a^judi* 
taken  out  bv  the  plaintiff  in  error,  to  verify  bis  error,  it  cial  writ  either 
>yas  certified,  that  there, was  no  writ  of  inquiry.     But/^r  "^«*^*^«^*^^ 
^uriam^  viz.  jR^^»i<7«// chief  juftice,  Powysy  Fortefcue^  ?"^^  defiiuk?^'*^^ 
Rejnolds  jufticcs,  the  judgment  was  affirmedi  becaufe  the  a  writ  of  inquiry 
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iLKf  want  of  a  judicial  writ  was  helped  by  18  EL  r.  14.  after  a 
Pitt.  verdi<5l ;  and  by  4  yfnn.  c.  16.  for  the  amendment  oftke 
law,  tsff.  all  the  ftatijtes  of  jeofail  are  extended  to  judg- 
ments given  upon  default.  Mr.  Reeve  counfcl  for  the  de- 
f*:ndant  in  error.  And  afterwards  in  Michaelmas  term 
.4  G.  2.  1730.  November  the  lothj  the  very  fame  point 
W2S  adjudged,  Mallory  v.  JeKnings^  intr.  Trin.  "^^  ^G.l, 
B,  R.  and  Hil.  3  G.  2.  C.  B.  Rat.  496,  Sir.  878.  Fiug. 
162.  I  Bernard.  jB.  iJ.  376  by  Raymond  chief  juHicej  Pro- 
byn  and  Lee  jufticesj  and  the  judgment  of  the  commoa 
pleas  affirmed. 

i"'g!L^.b'!*r.      Timothy  Drqw  and  Jane  his  wife  vtrf.  Jof.  Rofc. 

Rot.  21 , 

TERROR  upon  judgment  given  for  Z>r«t;  and  his  wife 
only*furhy  wrfr  ^  ^  againft  Rofe  in  the  .common  pleas  by  defoult.  The 
of  privilege  when  entry  on  record  was,  Middlefexffl  Jofephus  Rofe  attackiatus 
he  foes  alone,  fuitper  breve  domini  regis  nunc  de  privUegio  e  curia  hoc  ema- 
If  he  fucsby  'nans  ad  rejpondendum  Timotheo  Drew  generofo^  uni  cUriccrum 
whlnbeZizSt  ^^*^^^^'  ^^^^  nrmigeri  prothonotarii  curiae  domini  regis  de  ben* 
not,  any  jiidg-  cOy  juxta  libertates  et  privilegia  ejufdem  curiae  hujufmodi  clericls 
mcnt  he  may      etaliis  minj/iris  de  eodem  banco  a  tempore  quo  non  extatmem^ 

^!!lir*^  ^  ^'^  i^fitata  et  approbata  in  eadem.  et  Janae  uxors  ejuSj  deplacifi 
cfToneous.  •^-      ^—     .   •*>/  .  1    .    "^     1        t   •     •«•    1     1 

But  it  (hall  nbt  ^^^^U^^[^^^^  J^P^^  cajum  \  and  then  the  plaintiffs  declare  on 
bercvtrfed  un-  ^  promiubry  note  for  76/.  lOJ^  made  by  the  defendant  R'ife 
lefs  tile  writ  of  to  the  plaintiff  Jane  duntfola^  Jsff.  and  judgmeut  was  given 
bliu**ht^before  ^^  ^^^^^^^  ^r  the  plaintiffs  Drew.  And  upon  error  brought 
the  court  by  cir-  ^7  ^^P  ^"  ^^^  king's  bench  on  this  judgment  he  afligncd  for 
tiorari ;  f v  r  the  error  the  want  of  a  writ  of  privilege  ;  and  took  out  a  cer- 
f^^'^*  '"^^^  tiorari  to  make  good  his  error>  but  did'net  procure  it  to  be 
oTihrdedS^^^^'"^^".'^"^*^'  ^^'  ^^^  f*^**  *c  plaintiff  in  error  infifted,  that 
ticn  that  the  the  judgment  ought  to  be  reverfed  J  becaufe  it  appears,  the 
Hefenriantj'v^  fuit  was  by  Writ  of  privilege ;  and  although  the  plaintiff; 
wr?t*^ofprivi-^  ^'"'^w  as  clcrk  to  one  of  the,prothonotaries  of  t^e common 
lege"  docs  not  p'-^s  might  fuc  by  fuch  writ;  yet  if  a  privileged  perfon  joins 
furniih  fufficicnt  in  fuit  with  another,  or  fues  en  auter  droits  as  here  he  docs 
};;|^^'j^'^^J;^,  in  right  of  his  wife,  he  cannot  fue  by  writ  of  priifilegc.  And 
mtnccdbywrit  for  this  he  cited  Dier  377.  Noy  61.  Eldrington  2g3ln& 
cf  privilege.  jf/hion  and  his  wife,  a  Roll,  Abr.  PriviUge  274.  G.  And 
^*^!k"u!J?i°*'    *^  court  were  of  opinion,  that  if  this  .fuit  was  by  writ  of 

and  the  books  .    .1  '  .,1       ll       itii         •i-'  vr 

there  cited.        privilege,  It  was  ill ;    but  they  held,  that  it  does  not  fuf- 

ficiently  appear  to  them,  that  it  was  by  writ  of  privilege; 

for  the  recital  in  the  declaration  is   not  fufficient  for  them 

to  found  a  judgment  upon,  bue  the  writ  of  privilege  ought 

to  have  been  brought  before  the  court  by  return  to  the  ctr* 

tiorari^    And  therefore  judgment  was  affirmed. 
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Will.  Reynolds  verf.  Edw.  Clarke.  gco. B^^R^Rot. 

474-. 
S.  C.  8Mod..2-2.    Fort.  ^i^. 

T^Refpafs.     The  pkihtifF  declared,  that  the   defendant  ^hc  occupier  of 
^  the  firft  dijune  7  Geo.  and  divers  days  and  times  be-  ari/h^ohlve' 
tween  that  day  and  the  2Qth  of  OSfober  then  next,  at  Jbin^-  the  rain  fall  from 
don  in  the  county  of' Bjerh^  vi  ct  armis  the  plaintiff's  man-  ^^^  <^av«  of  it 
fion  hoiife,  in  which   he  inhabited,  and  his  backfide  to  the  Ss  krj Tan- 
faid  houfe  belonging,  did  break  and  enter,  and  laid  filth  in  notputupfpouts 
the  backfide,  and  placed  a  fpout,  quodratione  inde'  aqua  pej^  to  coHea  rhat 
iempeftates  plaviaUs  in  compluvtum  praediSlum  a  domo  of  the  de-  chTre  "ft  iwn 
fendant  defcendens  per  compluvtum  itlud  atrio praedtSio  currebat  fuch  land  in  a 
itjiabulum  ei  pandoxatorium  ipjius  JVilltelmiin  atrio  praedWo  body. 
fuperfiuxit ;  ac  ratione  inde  muri  et  fundament  a  Jiabult  etpan^ 
doxatorii  praediSii  corrupta putrida  et  fpoliata  devenerunt^  Wf. 
The  defendant  as  to  all  the  trefpafs  but  entering  into  the 
backfide  and  fetting  up  the  fpout,  pleaded  not  guilty :   and 
as  to  the  entering 'into  the  backfide  and  placing  the  fpout, 

fcfr.  he  pleads,  that  long  before  the  fuppofed  trefpafs,  'vi^YotKi^eiim-     i^T    ^ 
25th  of  Auguji  1708,  one  John  Fountaine  was  feifed  in  fee  mediately  injun-r'^^**'^^ 
of  the  faid  manfion  houfe  and  backfide,  and  of  two  mef-  °"«»  trefpafs  is       2^<^ 
fuages  adjoining  to  the  backfide,  in  which  backfide  there  J*  ^';''^;^j;;'^'        ^ 
then  were  arid  yet  are  a  houfe  of  office,  a  well,  and  a  pump  634.  k.acc.^ 
to  die  faid  well  belonging  \  that  the  faid  John  Fountains  the  T.  R.  225.  d. 
faid  manfion  houfe  and  backfide  with  the  appurtenances,  ex-  ^^'  ^^%'^^^* 
cepting  and  referving  the  free  life  of  the  backfide  and  houfe  899.  agr.  Burr, 
of  office,  pump  apd  w^ll  in  the   faid  backfide   to  the   faid  "H-D.acc agr* 
John   Foitntaine^  his  heirs   and  aflign?,  and  all  the  tenants  ^^JJ.' '559- » 
and  occupiers  of  the  faid  two  nn^ffuages  and  each  of  thc-m  ante  188^272/ 
in  common  with  the  plaintiff  znd  John   Tykr^    their  heirs  Bl.  897. 
and  affigns,  occupiers  of  the  faid  manfion  houfe  and  back-  Foran aacon- 
fide,  did  by  Icafe  and  releafe  convey  to  the  plaintiff  and  the  cafc,^ s^.  c/sb^ 
faid  John  Tyler  and  their  heirs  and  affigns  :  that  John  Foun-  634!  D.  ace.  ^ 
taine  afterwards,   vi^,    24th   of  February   171O5  being  ^o^'o'^*^'^"' 
feifed,  of  the  faid   mefTuages  with  the  ufe  of  the  backfide,  ^cc.  ^z^t.'r. 
houfe:  of  office,  well,  and  pump  aforefaid,  ut  ad  eadem  duo  iz^.^^c'Rurr, 
mefuagiavirtuterefervationis  praedi^aejpe^antibuc  etpertinen*'  '''4«  D.  ace. 
tihus^  by  his  lafl  will  devifed  the  faid   two   meffuages  with  w^j^f^'/^'y^j^g^ 
the  appurtenances   to  one  Daniel  Tates  in  fee,  that  John  ante  188, 272- 
Fountaine  died,  and  Daniel  Tates  entered  ;  and  then  by  fe-  ^]  ?97» 
veral  conveyances  fet  out  in  the  plea  he  brings  down  a  title  f^^o"ifch^^^*    ' 
to  him  and  his  heirs  to  the  two  mefTuages  with  the  appur-  wnter  upon  the 
tepances  aforefaid,  by  virtue  whereof  the  defendant  the  time  fe^d  of  another, 
when,  t^c.  was  feifed  in  his  demefne  as  of  fee  of  the  faid  t^^^y^^'^^ 
two  mefTuages  with  the  appurtenances  and  had  one   of  the  rious.  s.  c.  Sn-- 
faid  mefTuages  with  the  appurtenances  the  time  when,  ^r,  634.  vide  ante 
in  his  a£lu5  pofTeffion  and  occupation,  and  that  at  the  time  J/ a'^^^n  hasa' 
of  the  making  the  leafe  and  releafe'  from   Fountaine  to  the  right  to  ufe  a 

yard  in  common 
with  the  Ofwner,  he  will  not  be  a  trcfpaffcr  by  entering  !t  do  an  a^  which  maft  be  coftfcqucntUlly 
injuriourto  the  owner  of  the  yard.  S.  C.  Str.  634. 

plaintifF 
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REYHott*  plaintiff  and  7«A«  Ty/ery  and  befofe  and  always  after,  th« 
CtAKKE.  ^^^^  water  came  down  from  the  faid  one  meflaage  into  the 
faid  backfide  ;  and  that  the  defendant  being  fo  feifed  of  the 
«  faid  meffuage  with  the  appurtenances,  the  faid  defendant 
tempore  quoy  ^c  atrium  praediSfvm  intravitj  et  atria  prat- 
ditfto' utendo  complwoium  praedi£iu?n  1^r9  ntceffario  uju  tyJicm 
mefuagii  in  etfuter  idem  mefuagium  in  ntrio  praediito  po/uit  et 
locavit  etadmejuagium  i Hud  affix ity  ad  conveiandum  aquas  plu- 
viales  ab  eadem  mefuagio  in  atrium  praedi£fum  :  prout  ei  hem 
iicvk  t  which  entry  of  the  backfide,  and  placing  of  the  fpout 
aforefaid,  arc  the  fame  entry  of  the  backfide,  and  placinj 
of  the  fpout,  whereof  the  plaintiff  complains,  ^c.  To 
which  pka  the  plaintiff  demurred,  and  the  defendant  joined 
in  demurrer. 

This  caufe  was  argued  Trinity  term  1724,  by  Mr.  fer* 
jeant  Hawkins  for  the  plaintiff,  and  Mr.  Reeve  for  the 
defendant ;  and  this  term  by  Mr.  Faxakerley  for  the  defend- 
ant, and  by  Mr;  Lee  for  the  plaintiff.  And  the  counfel  for 
the  plaintiff  infilled,  that  this  was  not  a  good  juflification  ^ 
for  where  a  man  has  a  right  for  the  rain  water  to  fell  from 
the  eaves  of  his  houie  into  a  yard  or  backfide  belonging  to 
another  perfon,  yet  he  cannot  juftify  putting  up  a  fpout, 
and  collecting  the  water  into  a  larger  body,*  and  then  make 
it  fall  into  the  vard«  Befides,  here  is  no  prefcription  laid  for 
rain  water  to  fall  into  the  yard  off  of  the  defendant's  houfe, 
iior  any  grant  fet  out  for  that  purpofe.  By  unity  of  pof- 
feffion,  prefcriptions  for  intcreft  and  profits,  as  rents  corn- 
ftf)t).acc.bj^.  mons,  ^c*  are  (a)  extinguiflied ;  but  prefcriptions,  for 
5i  A.  b.  eafcments,  as  for  lights,r  air,  gutters,   dropping  of  eares, 

C*)VxaePoph.  fcfr.  are  {b)  not  extinguilhed  by  unity  of  pofiSflion  j  but 
166,  jBolftr.  gjtgp  ^hg  unity  of  poffeifion  is  determined^  and  the  things 
?45.  Latch.  154.  fevered,  the  eafements  will  revive,  •  Hob.  131.  Robins  v. 
Noy.  84,  Cro.  Barnes,  ll.  H.  7,  25.  b.  pi.  6.  Br,  Extinguijhment  60. 
Jac»  170. 2.  Sid.  Bui;  then  when  the  houfes  come  into  fevcnd  hands,  the 
i2i/7i  h!^4.  eafement  cannot  be  altered  or  enlarged,  though  it  being 
5  a.  Bro.  Extin-  of  neceffity  may  be  enjoyed  as  before  the  unity  of  pofiefSon : 
guiftiment.pL  and  therefore  the  defendant  could  not  fet  up  a  fpout,  if 
guifhmcinrpM.  ^^  ^^'^  ^^^  *  prefcription  for  the  eafement  before  the  unity 
Noy.  119.  Poph.  of  poffeifion.  As  if  a  man  has  ejlwers  belonging  to  his 
i7o«  houfe,  and  he  builds  new  chimnies,  he  cannot  ufe  the  tfi^ 

vers  in  the  new  chimnies  ;  4  Co.  87.  lAtttrePs  cafe ;  nor 
can  entitle  hinifelf  to  more  ejlovers  by  the  increafe  of  his 
chimnies :  Nem  Dier  in  margine-  295.  In  this  cafe  die 
coming  down  of  the  rain  water  has  done  the  plaintiff  great 
damage,  for  it  is  laid  in  the  declaration,  and  not  denied  hr 
the  defendant,  that  the  rain  water  coming  through  the 
fpout  overflowed  the  plaintiff's  ftable  aiid  brewhowe,  ec 
ratione  inde  muri  etfundamentaftabuli  etpundoxatorii  praediSi^ 
^  turn  cormpta  putrtda  etjpoliata  devenerunty  i:fe.  The  counW 
for  the  defendant  gave  m>  anfwer  te  what  wa»  iizfJled  cm 
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by  the  council  for  the  plaintifF  by  way  of  objcdion  to  the  RiYKdtDt 
plea,  but  put  the  cafe  upon  another  pcint  5  and  therefore  clarki 
the  point  of  the  juftification  was  not  exprefbly  determined. 
But  Fortefcue  and  Raymond^ni^xcts  upon  the  argument  of 
Tria/'/yterm  1724  fecmed  to  be,  of  opinion,  that  if  the 
plaintiff's  a£^icn  had  been  an  adion  of  the  cafe,  as  for  a  nui- 
iance,  the  defendant  could  not  juftify  the  alteration  made  by 
him  in  fetting  up  a  fpout« 

But  the  counfel  for  the  defendant  infifted,  that  this  a£lion 
oftrefpafs  vi  et  armis  would  not  lie.  But  if  the  plaintifF 
was  injured  by  the  water  that  came  out  of  the  fpout,  he 
ought  to  have  an  action  on  the  cafe,  and  not  an  a£lion  of 
trcfpafs  vi  et  armis.  For  by  the  exception  in  the  conveyance 
ofthehoufe  to  the  plaintifF  the  defendant  has  a  right  to 
enter  into  the  yard,  and  therefore  this  is  well  juftified ; 
then  the  defendant  fixing  a  fpout  to  his  own  houfe,  though 
the  plaintifF  receives  never  fo  much  damage  by  the  conie- 
queoce  of  it,  cannot  be  a  trefpafs  to  the  plaintifF:  and 
therefore  trefpafs  vi  et  armis  cannot  lie  for  it.  The  excep- 
tion in  the  deed  is  a  licence  to  the  .defendant  to  enter  ;  and 
that  licence  being  by  the'^A  of  the  party,  though  he  did  an 
illegal  a£t  after  injurious  to  the  plaintifF,  that  will  not 
make  his  entry  unlawful,  nor  hjm  a  trefpaffer  ab  initio ;  the 
difference  in  fuch  cafe  being,  where  a  perfon  enters  by 
licence  of  the  party,  and  by  licence  of  the  law :  8  C?.  14. 
Six  Carpenter*^  cafe  :  then  the  fixing  the  fpout  to  the  defend- 
ant's own  houfe  cannot  be  a  trefpafs  done  to  the  plaintifF, 
nor  can  the  flov/ing  of  the  water  out  of  the  fpout  be  a  tref- 
pfs  done  by  the  defendant  to  the.  plaintifF;  becaufe  the 
flowing  of  tn&  water  is  not  the  defendant's  immediate  a£t ; 
but  indeed  it  was  the  confequence  of  the  defendant's  a£l, 
viz,  fixing  the  fpout ;  but  the  confequence  of  an  a£l  will 
not  make  the  aft  itfelf  a  trefpafs,  for  which  trefpafs  vi  et 
armis  will  lie  ;  but  an  aflion  upon  the  cafe  may  lie.  As  to 
the  allegation  in  the  declaration,  that  the  rain  water  coming 
through  the  fpout  overflowed  the  plaintiff's  ftable  and  brew- 
houfe,  ac  ratione  inde  the  walls  and  foundation  were  rotted 
and  fpoiled  ;  they  faid  if  that  could  be  confidered  as  a  dif- 
tin<9  trefpafs,  it  was  anfwered  by  the  not  guilty,  that  goiug 
to  the  whole  declaration,  except  the  entr)'  into  the  backfide 
and  fixing  the  fpout :  but  if  it  was  only  to  be  looked  on  as 
laid  in  aggravation  of  damages,  as  it  certainly  mufl,  .it  i» 
not  traverfable,  and  no  particular  anfwer  ought  to  be  given 
to  it.     roCb-  JO.  X  Fentr.  54,  340.     'jl  Jones  no. 

To  this  objeftion  the  counfel  for  the  plaintiff  argued^ 
that  though  cafe,  or  quod  permittOTy  would  lie,  yet  trefpafs 
vi  et  armis  might  lie  alfo.  They  faid,  the  freehold  inheri- 
tance and  poffeffion  of  the  backfide  was  in  the  plaintiff,  and 
the  defendant  bad  ojily.the  ufe  of  it  for  particular  purpofes, 

as 
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RETyot©8  as  to  make  ufe  of  the  pump  or  privy;  and  if  be  enters  td 
Glakkx.  commit  a  trefpafs,  he  will  be  a  trefpafler  abimthhyhis 
entry ;  as  if  he  entred  to  pull  down  the  pump  or  houfe  of 
office,  and  did  fo )  and  by  the  fame  reafon  he  (hould  be  a 
trefpafTer,  if  he  makes  an  unreafonable  ufe  of  his  entry  to 
fix  up  a  fpout  to  bring  down  fo  much  rain  as  overflowed  the 
plaintiff's,  ftable  and  brewhoufe,  and  rotted  the  walls  and 
foundation.  As  if  ^,  lends  B,  &eep  to  compefter  his  land, 
if  B.  kills  them,  an  a£lion  of  trefpafs  will  lie  againft  himi 
And  Mr.  Lee  faid,  that  though  the  defendant's  fixing  a 
fpout  to  his  houfe  was  lawful,  yet  if  he  fixed  it  in  fuch  a 
manner,  as  that  the  rain  water  muft  fall  into  it  off  of  the 
,  houfe,  anj  fo  come  into  the  plaintiff's^  yar^i  whereby  he 

is  prejudiced ;  it  is  the  fame  thing  as  if  the  defendant  poured 
it  into  the  plaintiff's  yard  out  of  a  pail,  in  which  cafe  no 
^  doubt  trefpafs  would  lie.  And  he  cited  HarJ.  60.  Prefien 
V.  Mercer'^  as  in  point ;  where  in  trefpafs  vi  et  armis  the 
plaintiff  declared,  that  the  defendant's  filth  and  fiinktng 
water,  being  in  the  yard  of  the  defendant's  bc»ufe  near  ad- 
joining to  the  plaintiff's  meifuage,  did  make  to  run,  which 
water  pierced  the  walls  of  the  plaintiff's  houfe,  and  funk 
into  his  cellar,  fa^f.  after  a  motion  in  arrefl  of  judgment 
after  a  verdiS,  that  the  a<^ion  ought  to  have  been  cafe  and 
not  trefpaf?,  the  plaiiJtiff  had  judgment* 

This  Trinity,  term  1725  upon  the  fecond  argument  my 
brothers  Fortefcue  and  Reynolds  [Powys  being  abfent)  ana 
myfelf  were  unanimous  of  opinion,  that  the  plaintiff  could 
not  maintain  an  action  of  trefpafs  vi  et  armis  for  the  damage 
he  fuflained  by  fhc  rain  water  flowing  out  of  this  fpout,  but 
ought  to  have  brought  an  adlion  on  the  cafe.  And  that  as 
to  the  entry  into  the  backfide,  and  fixing  the  fpout,  that  was 
fufficiently  juftified.  The  diftin<2ion  in  law  is,  where  the 
immediate  aft  itfelf  occafions  a  prejudice,  or  is  an  injury 
to  the  plaintiff's  perfon,  houfe,  land,  i^c.  and  v*cre  the 
aft  itfelf  is  not  an  injury,  but  a  confequence  from  that  aft 
is  prejudicial  to  the  plaintiff's  perfon,  houfe,  land,  Wc.  In 
the  firft  cafe  trefpafs  vi  et  armis  will  lie  ;  in  the  laft  it  will 
ftot,  but  the  plaintiff's  proper  remedy  'is  by  an  adion  on 
the  cafe.  As  if  vf.  in  his  own  ground  ftops  the  current  of 
a  water  courfe,  to  the  benefit  of  which  B*  is  entitled,  and 
thereby  hinders  the  water  coming  to  ^.'s  ground ;  trefpafs 
will  not  lie,  but  cafe  will ;  becaufe  the  ftopptn^  by  A. 
of  this  watercourfe  in  his  ground  was  no  wrong  to  A  but  the 
confequence  of  it,  vixn  hindring  the  water  from  coming  to 
B,  was4  And  I  cited  a  caufe  adjudged  Mich.  8  Jnn  B.  Rt 
between  LoveriJge'  and  Hofkinsi  where  in  an  adion  on  the 
cafe  the  plaintifl'  declared,  and  fet  out  a  title  to  a  farm 
and  a  river  in  Dorfetjhirej  and  that  the  defendant  in  2 
clofe  called  JJavish  dofe  dug  two  trenchcsj  whereby 
he  diverted  the  wator  from  the  plaintiff's  river,  tif 
fuody  (Jc*  and  after  a  verdidl  for  the   plaintifi^  the  late 
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lord  chief  jUftlcc  Pratti  then  codnfcl  fsr  the  defendaht}  TkHirftotii 
moved  in  arreft  of  jud^meht^  that  the  phihtid*  ought  tp  Cikidti 
have  brought  ah  aStion  of  trefpafs,  and  chat  this  a£tibn  of 
the  cafe  was  not  a  proper  adion :  but  tfoU  chief  juilic^  held, 
that  treipafs  wOiild  hot  lie^  becaiife  it  did  not  appear;  that 
Davis's  dofej  where  the  trenches  wetedug^  was  the  plain- 
tiff's land^  and  thtfri  the  digging  the  trenches  Was  pot  si 
trefpafs  to  the  plaintiff;  but  the  dan^age  he  fuftained  was 
by  diverting  the  waterj  which  was  the  confequence  bf  dig- 
ging the  trenches;  artd  therefore  he  faid  this  was  properhr 
an  ^ion  oh  the  cafe ;  but  he  held,  that  if  J:  brought  tre(- 
pafs  againft  St  for  entrihg  his  meaoow^  and  mowing;  his 
grafs  there,  and  making  it  into  hay,  per  qUodhe  loft  the 
whole  profit  6f  his  hieadow ;  then  the  aftion  of  trefpafs  t/i 
e{  drmis  would  be  the  proper  a£li^n«  and  cafe  Woiild  not 
lie  >  for  the  pei^  quad  woitld  bnl jr  be  iit  aeeravatiori  of  da^ 
tnages :  and  iii  that  cafe  of  L^eridge  and  Jio/ktni  the  plaiii- 
tiffliad  judgment*  And  upon  this  diilinAioh  that  point  ill 
Hardr.  6i.  may  be  la^;  becaufc  it  is  iaid<  the  defet^dant 

Ede  the  water  to  i-un^  which  is  the  fame  as  if  i^  had  beeii 
l|  die  defendant  poured  the  water;  artd  therefoi'e  if  it 
had  b^n  taid^  the  defendant  poiired  the  rain  wAter  infe  th^ 
plaititil^s  yard,  trefpafs  would  have  lajnj  becaufe  tK<b  im£ 
inediauf'  aft  of  pouring  b?  the  plaintiff  woiild  have  been  a 
ti'efpaM^If  ^.  S,  lavs  a  log  of  wood  iri  the  highwar^  and 
7.  N.  SIbives  hurt  hj  hi  trcfpafe  Will  not  lie^  betaufc  th^ 
injury  isohly  a  torifequente  of  the.a<9^  dohei  biit  caf'^  will 
lici    Judgment  was  given  for  the  dcfehdarJt. 

(jiilger  verf.  Cowber  arid  Miles: 

^         S.e.  SfT.66^.  5Moa.ii6.  ..    :   ii;,    ^  ti^^f^J^&ii 

irUdgment  yn&  given  m  the  tommon  pleas  ^aliift  bbtn  vi^t  of  em)f|th« 
J   the  defcrtdantsj  in  art  ejcamcnt^    Mile^  brought  at  writ  j^^f^^^^^^a 
Of  ertor  alone  tipon  thisjudgmeriti  and  the  v^Jt  of  erfpr  vrai  2fo„^^^^^ 
^ualhed  by  the  king^s  bench^  Befeiufe  Gnifpir  did  not  join  in  ^he  judgment 
it.    Afterwards  they  both  broiight  a  vvrit  of  ci-for,  rtfr^OT****'^*'**™^*'* 
Vobis  rMdi    AncJ  Mr^  ReeVi  in  Michaelmas  term  laftmovecj  fjjf^vlde 
for  cottSi  tip6ri<Jciafhing  the  writ  6f  errors  upon  the  a<a  for  4Aft.f.x6; 
flic  imeiiditiertt  of  the  law}   and  alfo  that  they  might  take  ^-^f- 
but  Acecutron  lipon  the  judgment^     notvorithftandifig  the^*«P«;^< 
writ  of  error  c^rani  vobis  tifidei.    And  as  to  the  cofts  he  -f diStei 
i^^d^  ifiattHc  defendant  rn  errbr  ought  to  Bavc^  not  only  otigbiiffiviflgid 
flie  cofts  of  the  motion  nwrfe  abotit  cjiialbing  thq  writ  of39inin«^*r>tof 
error,  bcit  cofts  in  the  fame  mamier  as  if  the  judgment  had  s'^c  8^"od; 
iitm  affirmed^    ^odfuit  tdniefum  ^r  cuftdnu    For  fo  are  ji5.'jR.  a^. 
Ac  words  of  4  -<^»«.  c^  '6.  /  %^    And  a  rde  for  that ««« 7i- «7<« 
piirpofe  Vifas  made  actordingly.  Then  as  W  die  taking  out  S,  idt*«^. 
Mecationy  n6twitWfattding  the  writ  of  error  coranii  vobis, ^l{{^;  ^* 

i  Wilf  8S 
AdliibBAT.t79S,aaec.V«lV.2C9.iWc  J2«.  Vide  Cob.  Pfcadct^B.9.  ^«<J-vol.  5.p!i^ 
Btteawrit  bfooght  by  ibmie  of  xhtm  ohly  WUlremoTc  the  record*    Ry  ace.  ante  i^V  Dj  m44 
tTiR.73S.VUitYehr.^.»w.         ^,  ^ 
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GiKGiR  njidet^  he  argued  laft  Michailmas  term,  at  which  time  this 
CowTK»»  ^^^^  ^'^^  ^^  moved,  that  the  record  was  never  removed 
by  the  firft  writ  of  error ;  for  be  argued,  that  if  the  record 
is  removed  by  writ  of  error,  and  afterwards  is  abated,  as  bj 
death  of  one  of  the  parties,  or  by  plea,  then  error  coram 
vohis  rejidet  lies ;  but  not  if  the  record  is  never  removed  \ 
as  in  cafes  of  variance  between  the  record  and  the  writ  of 
^  error,  the  record  is  not  removed,  but  the  writs  of  error 
in  thefe  cafes  are  quafhed*  In  this  cafe  the  matter  appears 
upon  the  fecc  of  the  record  and  writ  of  error,  widiout  plea  or 
fhewing  any  thing  dtbQn^  and  it  thereby  appears,  to  have 
never  been  a  good  writ.  Suppofe  judgment  is  given  for  A. 
dgainfli^.  .in  the  common  pleas,  and  C  brings  a  writ  of 
error,  the  record  will  not  be  removed  thereby,  becaufe  C 
cannot  maintain  a  writ  of  error  upon  a  judgment  given 
againft  B*  and  this  cafe  he  iaid,  was  like  that  \  for  one  de- 
fendant, when  there  are  two  defendants  to  the  original  ac- 
tion, can  no  more  maintain  error  on  that  judgment,  than 
a  mere  ftranger.  In  3  MacL  134.  Racket  v.  Herne^  though 
the  book  fays  the  writ  abated,  yet  it  was  quaihed  as  in  diis 
cafe.  He  faid  this  was  only  a  contrivance  to  avoid  putting 
in  bail  upon  the  writ  of  error,  for  the  bail  put  in  upon  the 
firft  writ  of  error  was  gone,  becaufe  the  condition  of  the 
recognifance  was  to  profecute  that  writ  of  error  ;  but  that 
writ  is  now  gone  it  being  quafhed,  and  they  do  not  put  in 
bail  upon  writs  of  error  coram  vohUnftdety  and  therefore 
he  concluded,  no  writ  of  error  c^ram  vobis  rejidet  would  lie. 
Serjeant  John  Comyns  for  the  plaintiff  in  error  infifted  upon 
it,  that  the  record  was  well  removed,  becaufe  there  is  no  va- 
'  nance  in  the  title  or  fubftance  of  the  record  and  the  writ  of 

error  *,  only  it  is  laid  in  the  writ  of  error  to  be  ad  damnum 
of  one  of  the  defendants,  whereas  it  ought  to  be  ad  damnum 
of  both,  becaufe  they  ought  to  join  in  it.  When  one  de- 
fendant without  the  other  brings  a  writ  of  error,  the  writ 
muft  abate.  3  Mod.  134.  And  where  a  writ  of  error 
'  abates,  error  coram  vobis^  ijc,  lies,     i  RolL  Abr,  733.  i?. 

As  to  bail  he   faid,   it  might  be  done  in  this  cafe  as  in  all 
other  cafes  of  writs  of  error  coram  vobisj  i^c. 

Pratt  chief  juftice  fecming  to^  incline,  that  the  record 
was  not  removed,  contrary  to  the  opinion  of -the  other 
judges,  adjournatur.  Afterwards  my  brothers  i^M^t^/^  and 
Reyftolds  having  confidered  this,  it  being  ftirred  again,  we 
were  unanimous  of  opinion,  that  the  record  was  removed 
into  the  king's  bench  by  the  firft  writ  of  error,  andconfc- 
q'uentl^  that  error  coram  vobis  rejidet  well  lay,  for  the  rca- 
fons  given  by  my  brother  Comyns.  And  for  an  authority 
in  point  we  relied  on  the  cafe  of  ff^alter  v.  St<fcoy  Hi/.  7  i^ 
8  ff^L  3.  B.  R.  1695-6.  ante  71. 151.  where  in  judgment 
'*  in  trefpafs  againft  five,    four  brought  error,  for  which  the 

writ  was  quafhed ;  and  afterwards  they  brought  a  writ  of 
error  coram  vobis  rejidetjwhich  writ  of  error  coram  voiisy  ^c. 
was  quaihed.    HiL  8  E:f  9  fFilL  3.  B.  R.  1696-7.    Ani 

w^ 
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\ve  gave  our  opinions  {ahfenti  Pwyf  juftice)  that  the  v^it  OifiGiR 
bf  error  c6ram  vohis^  faff,  in  this  cafe  was  well  brought;  coMw^tii 
And  we  gave  the  plaintiiFin  error  time  to  put  in  bail; 

The  King  verf.  Hafwood. 

S.  C.  but  with  the  opinion  of  the  court  the  other  way.  8  Mod.  ^Sb. 

TO  a  mandaiHus  dire6ted  to  the  defendant  Dr.  Hatwoody  on  a  mahdamui 
as  comnliffary  of  the  dean  and  chapter  of  5f.  •Pi22//'s  tothcecclefiaf- 
conimanding  him  to  (wear  WilUam  Folbigg  one  of  the  church^  fw^Jto'k^rfon 
wardens  of  the  parifh  of  St,  Giles  Gripplegcti^  Londbn^  being  ciefted  church- 
duly  elefted,  i^c.    the  defendant  returned,  non  fait  eUSius,  warden,  the 
And  it  was  infifted  on  behalf  of  Falbigg^  that  the  return  ^^^  Urn  the*" 
wa$'ill;  that  the  archdeacon,  who  was  only  to  obey  the  j^fon  he  is  di- 
writ,  could  not  judge  of  the  eleftion,  and  therefore  upoh  re^^cd  to  fwcar 
fuch  a  return  to  fuch  a  writ  a  peremptory  tndndamus  was*^^**"™®* 
granted  laft  Michaelmas  term.     [See  before,  1379.]  That  ^6^7,37^;  ^ 
the  arch-deacon,  Wr.  could  not  judge  of  the  qualities  of  a  vide  the  cafes 
perfon  cbofen  by  the  parifli,  HiL  8  WtlL  3.  the  King  v.  there  cited.    fe# 
Rice.     i.Mdd.32^.     Bat  both  my  brother  Reyndlds  znd'^''^^^^' 
myfelf  took  the  return  to  be  good*     But  upon  the  impor- 
tunity of  the  cbunfel  for'Folbizg^  and  prefling  the  authority 
of  that  cafe  of  the  Klrjg  v.  Whiter  and  no  doiinfel  for  the 
defendant  appearing,  a  rule  was  made  for  a  peremptory 
mandamusy   nijl,   t^f".      At  whidh   afterwards  my  brother 
Reynolds  and  1  were  mUch  dlflatisfied  ;  but  the  counfel   for 
the  defendant  at  anothel*  day  coming  t6  {hew  caufe  againft 
the  rule,  we  difcharged  •  tfie  rule.     And  the  Court  not  being  ^ 
unanihious,  it  was  ordered  to  come  on  again  in  the  paper; , 
But  (a)  I  never  h^ard   it  ftirred  again.     But  there  can  be 
no  doubt,  but  fuch  a  feturn  is  goodl 

'    (a)  Acconiing  ^Str.  895^  it  was  determined  iii  this  cafe  that  the  return 
%ras  ^ood.  ' 

The  King  ^j^^i/j/^ -Venablcs; 

AN  {a)  ofder  was  made  by  two  jufticcs  of  the  peace  fbr  impowercd  to 
the  county  of  Hertford^  i$  tfoDemher   I723>  reciting '"akt unorder 
that  whereas  it  ap()eared  upon  oath,  that  the  defendant  kept  ^h^^^*^^an§ 
a  common  aldhoufe  irt  the  borough  of  Hertfhrd^  and  that  on  difobedicnc^ 
he  kept  it  as  a  diforderlV  houfe  j  whereupon  the  faid  juf- tomakcanorde* 
tices,  for  the  reafdn  aforeiaid,  and  by  reafon  a  greater  nurti-  ^^^  ^^^of^kl'"'/ ' 
t>er  of  alehoufes  was  kept  in  the  laid  borough  than  werefc,^e^  theJat- 
neceflary,    by  the  (aid  order  difcharged  and  put  away  the  ter  order  is  not 
felling  ale  from  the  faid  hoUfe,  and  did  fupprefs  the  ^^^l^'^^^'^^''^'^ 
Robert  Feiiables  ft 6m  keeping  a  common  aleho^fe,•  i^d  Af- ^hc  juftice  i$ 
terwards  the  juftices  the  third  of  JUne  fji^.  made  ano*  punifhablc  if  he 
ther  (b)  cirder,  reciting;  the  former  orders,  and  a  warrant  ""^^^  ^^^  ^^' 

,  .A  >._.  ^  Mef  order  without 

fummoning  the  offender.  tf.C.  Str.  630.  6^8.  Fort.  325.  1  ScflT.  Caf.  167.  But  it  isnotneceflaiy 
that  he  (hoUld  fct  f<^h  in  the  ordef  that  he  did  fo.  S.  C.  Str,  630.  8  Mod.  3^7.  Fort.  325. 
Sett-  and  Rem.  iiz.pL  163. 1  SeflV  Caf.  467.  R.  ace.  Fort^sis.  Vide  Sawyer  3b4.I>ougi.  iil, 
335.  636. 

(4rJViMifr5an<i6£dW.6.c.as.f.  1.  (^}  Under  ;  and  6  £<fw.  6.     ♦^is.f.s, 

U  u  i  ,  under 
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Hex.  under  their  hands  and  feals  commanding  the  conftable  to 
VsvASLst.  ?*^^  notice  of  that  order,  and  that  oath  had  been  made 
•'  before  them^  that  the  defendant  was  ferved  with  that  or- 
der, and  reciting,  that  it  appeared  to  them  by  the  oath  of 
two  peribns  nam^  in  that  order,  that  fince  the  defendant 
had  notice  of  that  o^'der,  he  had  continually  to  the  date 
thereof  ufed  the  &id  houfe  as  an  alehoufe^  and  ufed  com- 
monly the  felling  of  ale  and  beer  therein,  contrary  to  the 
former  orders  i  the  iaid  juftices  therefore,  bv  virtue  of  the 
ftatute,  i^c.  ordered  that  the  defendant  (hould  be  committed 
to  gaol  for  three  days,  and  until  he  fhould  enter  into  a  re- 
cognizance, not  to  fell  ale,.  Vc,  The  defendant  having  re- 
moved thefe  orders  by  egrtUrari  into  this  court,  Mr.  Keevc 
took  exception  to  both  the  orders,  diat  it  did  not  appear 
by  either  of  them,  that  the  defendant  was  fummoned,  and 
had  an  opportunity  of  making  lus  defence :  whereas  if  he 
had  been  heard,  poffibly  he  might  have  fatisfied  the  Juftices, 
that  the  complaint  was  groundleft.  That  in  all  iummary 
convi6tions,  of  which  nature  thefe  orders  were,'  a  fummons 
was  neceflkry  to  be  ihewn.  So  is  i  SalL  151."  Ae  ^uten 
V.  Dier^  where  it  is  held  by  the  court,  that  upon  the  com- 
plaint, the  juftices  ought  to  make  a  numorandum  and  ifliie 
.a  fummons,  and  if  the  party  will  not  appear,  or  cannot  be 
found,  they  may  proceed^  but  there  the  convidion  was 
quaflicd,  becaufe  in  the  fummons  iet  out,  the  time  of  the 
appearance  dierein  direded  was  impoffible. 

On  the  other  (ide  it  was  infifted  ilpon  b^  Mr.  ferjeant 
Cartery  Mr.  Corhitt^  smd  Mr.  FazaierUy^  m  fupport  of 
theie  orders,  that  as  to  the  firft  order  no  fummons  was  ne- 
ceflary,  becaufe  the  juftices  were  judees  what  number  of 
alehoufes  were  proper  to  be  permitted,  and  they  had  de« 
dared  there  were  too  manv  in  the  borough.  As  to  thefe- 
cond  order  thev  argued,  that  it  was  in  nature  of  a  commit- 
ment in  execution,  and  therefore  no  fummons  was  necef- 
iary;  as  in  cafes  of  convictions  for  deer-ftealing,  if  the 
COnftable  returns  the  party  has  no  goods,  lie.  he  is  pre- 
fently  committed,  without  any  previous  fummons.  Std  mm 
allocatur:  for  per  curiam^  the  fecond  order  cannot  be  con- 
iidered  as  a  bare  execution  of  the  firft ;  but  the  commit- 
ment is  grounded  upon  a  h&.  done  fince  the  making  the 
firft  order,  viz.  the  defendant's  continuing  publiclv  to  fell 
ale,  fcfr.  Then  the  counfel  for  the  orders  infiited,  d)at 
there  is  no  cafe,  wherein  it  has  been  held,  that  in  orders 
made  by  juftices  of  die  peace,  it  was  neceilauy  to  (hew,  the 
party  was  fummoned.  As  in  orders  for  keeping  a  bafbrd 
child,  HiL  1720.  the  king  v.  Hawkins\  JdScL  1721.  the 
kingv.  Qiggy  172a.  the  king  «.  HarrisyZndTrin.  1724.  the 
king  V.  AuJIiny  m  an  order  to  fupprefs  an  alehoufe,  that  ex- 
ception was  taken  i  butth^  order  was  not  quaihed  for  diat, 
but  becaufe  there  was  no  countv  mentioned,  only  in  the 
marginj  and  the  ^an  y.  King^  niU  ijiu 
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The  court  were  ^inanimoufly  of  opinion,  that  the  party 
in  thefe  cafes  ought  to  be^eard,  and  for  riuit  purpoTe  ought  v,|,7gj,»t. 
to  be  fummoned  on  fad ;  and  if  the  jufti«es  proceeded  againft 
a  perfon  without  fummoning  him,  it  would  be  a  mifde- 
meanor  in  them>  for  which  an  information  would  lie  againft 
them.  But  fince  in  thefe  forts  of  orders  for  fuppreiEng 
alehoufes,  keeping  baftards,  t^c.  fummonfes  have  not  been 
Tet  out,  thev  would  tnteitd  the  juftices  having  juri(Hi£tion 
had  proceeded  regularly,  and  that  diere  was  a  fummons; 
it  not  appearing  by  the  order,  that  there  was  none,  or  that 
there  had  been  an  ill  fummons  \  for  where  it  appears  &ere 
was  an  ill  fummons,  that  will  be  &tal,  and  leave  na 
room  to  make  it  good  by  intendment :  which  anfwers  the 
cafe,  I'Salk.  181.  And  Fortefau  ]m^\^  laid,  thercafe  of 
the  ^een  v.  King  was  the  very  cafe  in  point.  And  the 
orders  were  confirmed,  Juni  io>  1 725.  But  afterwards  it  j 
being  made  to  appear  to  the  court  by  i^davits^  that  the 
juftices  had  proceeded  in  making  the  laft  order,  without 
fummoning  VtnahUs  %  after  having  heard  counfel  for  the 
juftices,  the  court  gave  leave  to  hie  an  information  againft 
them* 


Earl  of  Hindford  Tvif/^  Charteris. 

TH  £  regularity  of  entring  judgm^t  againft  die  de 
fendant  being  referred  to  the  matter,  it  appeared 
upon  his  reports  that  the  declaration  was  left  in  the  office, 
but  no  declaration  was  delivered  to  the  defendant's  attorney, 
though  die  plaintiff's  attorney  knew  the  defendant's  attor- 
ney, and  w)iere  to  find  him.  And  this  the  court  held  not 
to  be  a  regular  delivery  of  the  declaration;  for  before  the 
making  the  (tf  J  rule  in  this  court  in  the  late  king  WiUianC% 
time,  mat. die  defendant's  attorney  (hould pay  the  plaindiF's 
attorney  for  the  declaration,  the  pfa£dce  never  was  to  leave 
the  declaration  in  the  office,  if  the  defendant's  attorney 
could  be  found,  but  the  declaradon  was  to  be  delivered  to 
him;  and  therefore  fincethat  rule,  it  is  not  regular  to  leave 
the  declaration  in  the  office,  unlefs  the  defendant's  attorney 
cannot  |>e  found,  or  refufes  to  pay  for  the  declaration* 
The  like  cafe  happened  this  term  between  Peach  and  HMs. 
And  therefore  die  court,  for  fetdmg  the  pradice  as  to  de* 
livery  of  declarations,  made  this  following  rule  which  I 
pronounced  in  court,  and  which  was  drawn  up  as  follows : 
Regtila  generalis.  Ordinatum  efty  quod  ubifpeciak  vel  com" 
mum  baUium  affiletur  pro  aliquo  defendente^  et  notitia  indi  da- 
tut  I  attomatu'iproquerentenarrationimdeliberet  attomatopr0 
tali  defendente^  quifolverit  proinde^  Sed attornatus  pro  dnen^ 
dente^i  vel  elericifui  in  abfentia  ejus^  recufaverintfolvereprotndey 
vel  fi  bats  babitationis  talis  attomatipro  drfendente  igno" 
tus  fkerit  attomato  pro  querente^  turn  licebit  attomatopro 
(«)Tr.nW,a. 

querenU 


A  dcdamticw 
cmno't  be  Isft  nl 
^heofficefaftnr 
IViUfiled,  if  the 
refidence  of  the 
dcfendait^s  at- 
torney is  known 
ualeft  he  or  hit 
derlnrefttfeto 
p^yforit.   Vid« 
IiT^.  BrR.  4tb 

ed.p.i49- 
X  Crompc.  92* 
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HiNDroRi?     querents  relinqt^ere  narrationem  in  officio  cum  clerico  narration-r 
""  umy  fed  imrfiediate  dapit  notttiam  hide  infcriptts  defendenti' vel 

RARTx^i  .    g^jj^^  ^ffQjrnatOy  ft  tal'is  norraUo  aeJUjnata  fturit  bctu  dfUherfita ^ 
tanfum  a  tempore  talU  notitiae, 

Vaughan  ver/.  Evans. 

S.  G  Str.  630.  ;ind  fnor€  fiiUy  S  Mod.  374« 
Ihe great  fcf-  ^FJNS  brought  a  bill  of  foredofure  in  the  court  of 
fions  \nfyai€i  *-^  grand  feflions  for  the  county  of  Montgonur'j  againft 
S'^onSS-'  ^^"^'^^'f  and  others,  to  fpreclofe  Vaughan  of  his  equity  of 
ancc  the  lands  of  redemption,  upon  a  mortgage  of  lands  that  lay  m  that 
any  man  whom  county.  And  laft  term  a  motion  was  made  for  a  prbhibi- 
wrdLproTeft^^^  upon  fu^geftion  that  ;^^«^*^«  did  not  inhabit  in  that 

They  cannot  County,  but  lived  in  England^  and  that  Evans  had  fued  iput 
fcrve  procefs  xnit  procets  in  order  to  get  a  fequeftration  of  Vaughan^ %\xsj^ 
V'dTameM.  ^^^^  '^^  ^'^  Montgomeryflnre.  And  after  having  heard 
Hmt.59.  *  Mr.  Reevey  ferjeant  Probyn^  and  Mr.  Cozvpety  againft^thfe 
prohibition,  the  court  made  the  rule  for  the  prohibition  ab- 
folute ;  becaufe  the  fuit  is  in  nature  of  a  fuit  in  chancery, 
and  the  procefs  is  perfona^  to  fununon  the  p^uty  ;  whidi 
cannot  be  ferved  in  this  cafe,  Mr.  Vaughan  living  in 
England  out  of  the  jurifdidtion  of  the  court  of  grand  fef- 
fions :  and  if  he  could  not  be  ferved  with  the  procefs,  hp 
could  not  be  guilty  of  a  contempt  in  not  appearing  upon  it ; 
and  then  by  confequcnce  no  fequeftratipn  ought  to  go 
againft  hi$  lands,  though  they  lay  in  that  county.  And  this 
is  the  fame  cafe  in  efEedl,  as  that  in  Tranter  v.  Duggen^  in 
lord  chief  juftice  Holfs  time.  And  though  *'  was  oDJ<,'fled, 
that  the  court  of  chancery  of  England  had  their  procefs 
ferved  beyond  fea,  and  brought  parties  into  contempt,  and 
this  of  the  grand  feflions  was  an  original  jurifdiclion;  the 
court  faid,  this  was  not  to  be  compared  to  the  chancery 
('if  they  did  proceed  fo)  becaufe  this  jurifdiSioni  though 
it  was  an  original  one,  yet  it  was  a  limited  one,  and  con- 
fined to  that  county.  The  rule  for  the  prohibition  w^ 
made  abfqlute,  Jj^^^thegth,  1725. 


1409 

Michaelmas  Term 

12  Georgii  Regis,  B.  R.  1725. 


Sir  William  Lowthcf's  cafe. 

S.  C.  Str.  637.  I  Seff.  Caf.  369.  c.  293. 

MR.  Faxakerlij  moved  fdr  leave  to  file  an  infom^tion  a  private  perfon 
in  nature  of  a  (pio  warranto  againft  Sir  JVilliam^^'f^^^' 
Lowibir  to  (hew   by    what  authority  he  had  made  and^^^J^^* 
fet  up  a  warren.     But  it  was  denied  by  the  court,    be- information  in  ' 
caufe   it    was  of   a  private  nature,    and  therefore  proper -re(p«^  o^ "»/ 
to  be  profecuted  only  in  [a)    the    name  'of   the  attorney  va^  Mwrerii. 
general  by  information,   if  his  majefty  thought  fit.     And  ace.  Andr.  14. ' 


the  like  motion  was  denied  in  the  cafe  of  the  lord  Ltjburn  a  warren  u  of  a 
•rag.  ,72s.        ^  ^:^: 

(a)  Vide  Cro.  Eliz.  548.  j  j. 


Hughes  verf.  Alvarez. 

S.  C.  Str.  659. 

THE  defendant  put  in  a  plea  in  abatement,  after  oi^^^^/UA  //^ 
having  had  oytr  of  the  original,  that  the  original  was  '--^^  "^ 
not  returned,  and  that  the  plaintiff  had  not  found  pledges. 
And  upon  motion  this  plea  was  fet  afide,  becaufe  it  was  put 
in  without  an  affidavit  of  the  truthof  it ;  for  though  Mr.  l>ee 
and  Mr.  Huffey&xA^  this  appeared  by  the  writ  upon  the  oyeri 
and  in  cafes  where  a  matter  is  pleaded  in  abatement,  which 
appears  upon  the  record  (as  variances  J  there  needs  no  affida- 
vit by  the  a£l  for  die  amendment  of  the  law4  ^;;ff.  ^*  i^* 
/  II.  yet  the  court  held,  that  this  did  not  appear  upon 
die  oyer  of  the  writ,  for  nothing  appears  but  the  writ  itfelf  5 
but  this  is  a  fa£t,  which  ought  to  be  verified  by  affidavit. 
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The  King  vtrj.  Collinbourn. 

(;  p.  S^.  663^  xnprv  9\  la^e,  bot with  fome  diffcrtncf-Ctf)  Sefl*.  CaCs^i. 
^heippreptice   ^  jPON  a  fpecial  order  of  feffions  rempyed  into  ifte 
t^^^t    V    king's  bench  by  f^rf/^^^^^^^^ 

difchargcdby      ticc,  who  appeared  by  thp  order  tp  have  been  bound  to  % 

jhefcflTioj^s under  glazier  a  freeiiiLn  pf  the  city  of  Landony  before  the  chambcr- 

ff^hefrceVn^'   '^?'^  ^^  London  \  Mr.  l/r//;imoye(lto  quafli  theprder,  infiftln^ 

lives  opt  of        that  the  apprentice,  beipg  bound  before  the  phamberlain  of 

tendon,  and  the  Jjondan^  the  jufticc^  of  peace  had  np  pow^r  tp  difcharg^  him, 

h?m  out  rf^^^*^  but  he  pucht  to  be  ^ifcharged  by  the  chamberlain ;   for  in  the 

U^don,  '         ?t£l  of  5  £/.  c.  4.  /  40.  flic  liberties  an4  privileges  of  th« 

•^  '  '   *  citizem  of  London  as  tp  hayin^and  retaining  apprentices  ari? 

pxpryfsly  fayed,  and  it  is  declared  that  ftatptc  (hall  not  be 

prejudicial  tothepi.     Std mn  allocator  \  for  ^tr  curiam^  the 

apprcptipe  being  put  pf  Loni^ny  apd  fefving  hismaftcr  out 

of  the  cfty,  there  can  be  no  proceedings  againft  him  befiire 

the  chamberlain }  but  the  juftices  of  th'e  peace  have  a  jurif- 

di£l:  on  to  difcharge  him,  notwidifianding  ][ie  was  bound  in 

London. 

Tbe(effif4)^ina>  1*  Expcptipq  was  taki^n  tp  the  prderi  that  the  joftices 
fiifcharse  ail  '  could'npt  difcharge  the  apprentife^  becaufe'the  trade  to 
t  Ei!i^*4^f."^cr  ^^  ^^  "^s  bound^  v/2.  a  glazier,  was  not  within  thcT 
V^hateVertjie  '  ftatute  of  5  J?/i2.  ^edn^n  allocatur  \  for  though  ipfmeriy  it 
trade  to  Wh;ch  was  hel(]«  the  trade  pught  to  be  a  trade  within  die  fUtute^ 
b  ^R^f  "^^  y^^  ^^  l*^'^  rc(o'utiOn$  have  been  bthcrwife.  And  ^  cafe 
Wk.4^Semb.  was  pited,  where  it  wa?  held,  the  trade  need  not  be  a  track 
toht.  Sett  ttid  wifhtn  the  (latute,  ^  Gto^.  in  the  cafe  pJF  Hotie  an  appren* 
fe*ffi- *?  fll- *^:  ticc.    T'he  f  iV  V- 7ii^«/<7^ 

fff)  According  to  tl^e  report  in  1  ^e^;  Cuf.  the  apprcpticewif  bound  ii^ 
Middlesex.  ^"'  ^  *     '  .     '  •*•  ♦  *     -  •  . 

Parker  verf.  Thornton. 

4mancM-         A  FTER  a  verdift  for  the  pjaintiff,  a  new  trial  was 

g*^^J^-i\  granted/ becaufe  one  HoffpiVy  who  Was  challenged 

Xorii^'a'  *      ^P^'^  the  principal  panel,  and  the  challenge  allowed,  was 

^ilefinatu  afterwards  fworn  upon  the  jury  as  a  talefman  by  the  name  of 

Hook\  although  it  was  infilled  upon  by  thccounfel  for  the 

plainti(F,  that  the  verdift  was  given  to  the  fatisfa6lion  pf  oijf 

prother  Denton^  who  tried  the  caufe. 

Wiatt  verf.  Effitigtpn. 

S.  C.  Str.  637.    Fort.  377. 

^decUra^onin  uN  trefpafs  for  breaking  the  plaintiff's  boufe,  and  taking 

frefpafs  (or      *  J|^  away  divezfa  bona  it  catalla  of  the  plaintiff  i^i4rinfiif^«ftfi 

»ni?ft?p<cify*  VCrdia  was  given  for  the  plaintiff^  and  intirc  damages  afleff- 

v/hattlitgobd9  t^\  and  up6h  Mri   /i^tf/W^s  motion  the  judgment  was  ar- 

ttkcn  were.  ^relied,  fof  the  uncertainty  in  Jbe  declaration%  in  not  fpeci:^ 

i.'sr^ideMtc  ^ ^    ' W% 

)co7.   ' 
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fyin%  what  Ac  goods  were,  fo  that  this  riecovcry  couW  not      Wiatt 
be  pleaded  in  bar  of  another  aftiort  brought  for  the  fame  j,,i  J^^oic^ 
goods,    Sfifjeant  Damalf  apd  Mr.  Kifelbj  for  the  plaii^tifft 

Bafs  vf^f,  Bradford, 

IN  ejcj^kmefit  the  dcmife  In  the  declaration  agf^nft  Ac  J^^*""- ""» 
cafiial  ejedor)  ?uid  afterwards  delivered  to  the  tenant  in  str.&dy^  loSfi* 
polIeffion>  was  laid  of  die  fecon4  of  June  laft>  to  commence  iuns,  1447- B>* 
from  Ladjdaj  before  \  a^d  after  the  ten^int  in  polTeffion  had  9^^  ^^?^-  '^^f 
entered  into  the  common  nile^  in  the  declaration  in  the 
iflue  delivered  to  the  defendant  the  demife  was  laid  to  be  of 
the  fecond  pf  Jugpjtlz&j  Ae  title  of  the  lefTor  of  the  plainti^ 
being  upon  a  breach  of  a  conditiopfor  pon-payment  of  rent 
due  MSdJimmer  laft.  An4  feijeant  Baings  moved  for  the  de^ 
fentdant,  that  the  iflue  might  be  made  according  to  the 
declaration  delivered  to  the  tenapt  in  pofle^on,  becaqfe  the 
plaintiff,  ought  not  tp  recover  upon  a  title  accrued  fubfer 
quent  tp.'-f^e  deliverv  of  the  firft  declaration*  Mr.  F^xakiTt 
Uy  for  the  plaintiff  infifted,  that  the  firft  declaration  was 
only  in  nature  pf  a  nptipe,  and  therefore  die  (ecpnd  dedarar 
tion  might  vary  from  the  ^rft  as  to  the  demife.  Bui  per  tO" 
tarn  curi^my;  by  the  courfe  pf  this  court  there  can  be  nQ 
alteration  in  the  declaration  in  the  iflue  from  the  iirft  decia? 
ration  delivered^  only  jn  the  defendant's  name.  And  a  rule 
was  made,  that  the  iffue  ilhould  be  made  according  tp  f^9 
^laration  delivered  against  the  f  aftial  eie^prf 

Powell  ?w/;  Hord. 

3.  C,  with  fome  difference  (^}  Str.  I50. 

IN  cafe  apinft  the  fheriff  of  Oxjordjhin^  for  a  falfe  re-  inamaioB 
turn  of  Hon  tjt  invenfuf  to  an  aiias  capias  qdjatisfaciitulum  againft  a  Aedff 
ppon  a  judgment  of  the  common  pleas,  recovered  by  the  for  the  mifccm- 
pUintiff  agaii^  p^t  Edward  Jones  fpr  ai/.  lOs,  ^dnpon^^^^^^,^ 
erroc  brought  in  the  lung's  bench  affirmed^  upon  which  the  camnot  call  tfair 
whole  fumampunted  tp  43^  upon  not  guilty  pleaded,  the  officer  u  a 
caufe  was  tried  beforp  irie  at  nifi  prius  in  ASMefix  *»SdiS?hiS^ 
term.    And  it  appeared  upon  the  evidence,  that  tl^efheriff' s  lei^^de  am 
^ilifts  uppi!}  the  fir^  capias  had  frequent  opportunity  pf>oo7.  Bum 
taking  Jones }    and  that  when  that  return  was  out,    the  VJ^J^^^u 
pnder-riheriff  defired  Mr.  Jttvood  ihe  plaintiff's  attorney*      .^'^M 
to  take  out  another  capias  ad  fatisfacifndunh  ^md  he  pro? 
mifed  tp  arreft  Jomsy  but  did  not,  thopgh  he  had  opportu- 
nities to  arreft  him  iipon  that  writ.    ^^^  ^^^  defendant 
upon   the  trial  attempted  in  mi^gation    pf  damages   tOj^^^^^j^ 
prove,    Jones  might    yet  be   taken^    but  failed  in  that  againfttheiliciW 
^  forfalfclyre. 

twniiis  non  eft  invenm  to  a  capias  ad  fatitfiicieodum  the  jtny  may  give  dama^  to  the  amouK 
OJf  the  debt  in  refpe^  oi  which  the  capias  was  Aacd  out.  vide  BL  1 048. 
^  (tf)  According  to  the  report  ia  str.  the  piocefst*  Which  the  rstttm  was  mademit  mcfiie  pi9» 
fjfionljr.   •  .  .     .  - 

proof. 
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PiwirK^ft      proof,  it  appearing  J  ones  had  abfconded«     Upon  which  by 
'     hT  ^y  ^'rcdion  the  jury  gave  the  whole  43A  debt  in  damages. 

*^***  And  the  defendant  moved  for  a  new  trial ;  firft,  becaufe  I 
reftifed  to  admit  the  flieriiF's  bailiiFto  be  a  witnefs  upon  the 
^rial,  to  prove  that  he  often  endeavoured  to  have  arretted 
Jones  on  this  capiat  ad  fatisfaciendum^  but  could  not.  ^d 
non  allocatur ;  for  my  brothers  agreed  with  me,  ^e  bailiff 
was  no  legal  witnefs,  becaufe  he  is  interefted  in  the  caufe, 
having  given  fecurity  for  his  due  executing  procefs>  and  by 
confequence  could  not  be  a  witnefs  in  his  own  caufe.  Then 
it  was  infifted  upon  by  the  counfel  for  the  defendant,  that 
the  damages  were  exceffive,  becaufe  the  jury  had  given  da- 
mages for  the  whole  debt';  whereas  they  faid  the  jury  ought 
to  have  given  only  the  charges  the  plaintifF  had  been  at  in 
the  fuing  the  capias  ad  fati^acicndum,'  £^r.  in  damages,  Sei 
n$n  allocatur 'y  for  upon  the  circqmftances  of  the  cafe  the 
court  thought  it  very  proper,  the  whole  debt  (hould  be  given 
ia  damages.  Note,  upon  giving  the  verdid,  the  plaintiff 
entered  mto  a  rule  by  content,  that  the  iheriffibould  have 
liberty  to  ufe  his  name,  in  order  to'  recover  the  debt  againft 
7«ff^/,the  (heriiFconfentang  to  indemnify  the  plaintiff  againft 
^l  cofts,  iic. 
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WilJ»  Dobbs  verj.  John  Edmunds. 

S.  C.  with  a  trifling  difference.  Str.  681. 

IN  trcfpafs  the  plaintiffdeclared,  quod  cum  the  defendant 
fuch  a  day  broke  and  entered  his  houfe,  lie.  neenon  de 
€0  quod  the  defendant  po0ea^  fuch  a  day,  vi  et  armis  entered 
his  Ihop,  y^.  Upon  not  guilty  pleaded  a  verdift  was  found 
for  the  plaintiff,  Dut  damages  were  given  feverally,  viz* 
id.  on  the  firft  h&^  and  40X.  for  the  fecond  faS.  And 
now  it  w|i6  n^Qved  in  arreft  of  judgment,  that  the  taking 
the  damages  feverally  would  not  help  the  fault  in  the  decla- 
ration ;  for  the  quod  cum  went  &rough  the  whole  declara- 
tion, and  fo  no  hdt  was  pofitiv^ly  alleged;  which  (a)  i/ill  W  Vldei  Wiif» 
in  trefpafs,  and  has  been  often  fo  adjudged,  i  Roll.  Rep.  55.  ?A'J[^b*  |^ 
But  it  was  held  per  curiam^  that  the  neenon  fhould  not  bring  m.  i^'c/s.  * 
in  the  fecond  fad  into  the  quod  cumy  but  (hould  be  took  to 
be  a  pofitive  averment,  as  if  the  queritur  had  been  repeated 
again,  VIZ.  neenon  queritur  de  eo  qupdj  iic.  which  had  certainly 
been  good<-  And  therefore  the  plaintiff  had  his  judgment 
for  the  damages  found  for  the  fecond  fad.  And  the. court 
declared,  they  would  be  bound  by  what  had  been  already 
often  determined ,  but  they  (houla  be  very  cautious  of  ex- 
tending this  exception  after  a  verdid  further  than  it  had  been 
carried  before, 

[h)  In  the  anonymous  cafe  in  B.  R.  the  court  held  that  to  declare  with  a  whereas  in  an  action  by 
biflwas  bad  on  afpecialderourreTy  but  would  be  unexceptionable  after  verdid. 

Pprtman  verf.  Cane, 

S.  C,  Str.  6%i, 

AN  executor  brought  debt  upon  a  bond  entered  into  by  A  man  who  fues 
the  defendant  to  the  teflator  in  1676  j  and  a  breach  «»«««»««•  and 
was  aifigned  to  be  made  by  the  defendant  in  the  executor's  ^ch^J^not* 
time  about  a  year  before  the  a£tion  br<}u|ht     And  on  iffue  pay  cofbona 
thereupon  verdift  was  given  for  the  defendant.  •  And  fer-  vcrdidagainft 
jeant  Chappie  moved,  the  plaintiff  might  pay  cofts,  becaufe  ^j^  ^the^^ 
books  there  cited.    An  executor  can  only  fue  as  fnch  upon  a  fpecialty  to  his  teAator 

the 


Qavz* 
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• 

PoiiTMAw  tlic  breadi  was  affigncd  to  be  done  after  the  teftator's  death 
in  the  executor*s  time.  Sed  nen  allocatur ;  for  per  curiam^ 
the  bond  is  the  caiife  of  a£):ion,  and  the  plainti  AT  could  not 
fue  but  as  executor.  And  therefore  the  motion  was  deniei 
J  f^entr.  92* 

Parker  verf.  Stanton. 

S.  C.  Str.  679.  , 
TfM  Blatntiff'm  T^^  a /<•//•#  yJi^w  fued  by  the  defendant  in  eiTor>  ^uare 
cnor cannoc  JL     executionem  non^  iJc.  in  order  to  compel  the  plaintiff 

pkadtothe  in  error  to  afSgn  his  errors,  the  plaintiff  in  error  pleaded, 
^^€M^nm^  that  the  defendant  in  error  had  fued  execution  in  the  com- 
poo  that  the  ^^^  pleas,  and  levied  hi^  debt  recovered^  And  upon  Mr, 
czcditionUeaFc-  Strangers  motion  this  plea  was  fet  afide  as  a  fliam  pica,  (as  a 
^■•^  plea  of  payment  in  the  like  cafe  was  fet  afide  in  HiL  10  &•, 

far  the  m^antng  of  fuing  out  this  writ,  is  only  to  compel 
the  plaintiff  in  error  toaffign  his  errors}  and  ir  fuch  plead* 
ing  as  this  i)iou)d  be  encouraged,  it  would  occafion  great 
(le]ays  and  vexation  in  the  recovery  of  debts. 
Intr.  HjL  II 

^«/'wr  Welbut  ver/.  Hdd.    Srrer  C.  B. 

IS  Gco-B.  R,  '  . 

S^  S.  C  Str.  <S4. 

K«chlfisi»nbe  fjELD  brought  \n  a^on  of  aflSiult  and  battery  in 

fffipned  for  error  ^     the  common jpleas  ^gainft  H0lhify  and  upon  his  plead* 

whkbiiooncrt-  jng  the  general  inue  verdi^  and  judgment  was  given  for 

%!t^ivS^'  -SW.     Upon  which  Hflbta  brought  this  writ  of  cnw  in 

%i  ance  884.     the  king's  bench,  &nd  ^gned  for  error,  qu§dper  recordmn 

g<*  fc«  Com.      pr^ulf^um  afparet^  quod pr^edi^uf  Edw^trAif  J^ckiir  [mea- 

16*^  W.  YoL  ^'oned  in  the  pejiea  to  be  the  only  juryman  who  appeared  <m 

5.  p.  301.  *        thepripfip^l  pin^yurafornimnaUisinpaneUgpraedi^pdel^ 

^  Ba^  21 8.        tendo  forpara  juraforumfummonitorum  inUr  praedi£ium  Hug^ 

nfffi  it  Ifaa^um  annexo  exadus  vntity  and  was  fwom  on  the 

jury,  and  ^ye  his  verdtd  fimul  cum  juratoribiu$  praediais  ii 

novo  appofittf\  whereas  by  the  record  of  the  venin  facias  it 

appeared,  that  the  faid  £award  Richfer  was  not  returned,  nor 

impannelled  by  the  (heriff  of  J^ndon  in  the  panel  to  the  fiid 

writ  of  venire  facias  anhexed,  and  returned*  as  by  law  he 

ought,  l^c.    Then  he  alleges  diminution  of  the  venire  fa* 

cias  and  habeas  corpora^  and  prays  a  certiorari  to  the  cufss 

brevium  of  the  common  pleas  ;    but  does  not  get  the  certio^ 

^         rari  returned.     The  defendant  in  error  pleaded,  is  nulfo  eft 

erratum^  bV. 

Mr.  Parker  for  the  plaintiff  in  error  argued,  that  this  vcrdifl, 
being  given  by  a  perfon  not  named  in  the  panel  upon  the  tv- 
f ir/^  is  ill,  and  the  judgment  thereupon  given  is  erroneous. 

And 
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And  for  this  he  cited  5  G.  42.  h.  the  countefs  of  RutlahJ^i     Mil^v-t 
cafe,  where  it  is  held,  that  if  a  perfon  is  well  returned  in  the        h«i.«.. 

Sanel  of  the  venire  faciasyznd  is  mifnamed  in  the  dijiringasy  or 
abeas  corpora ;  the  procefs  vras  difcontinued,  before  32  H! 
8.  f.  30.  andi8£//2.  f.  14.  But  now  after  v^rdiftjudg-  - 
ment  fhall  not  be  ftaid,  becaufe  all  discontinuances  after 
verdia  are  helped  by  thofe  ftaiute? ;  and  therefore  in  that  cafe 
the  venire  facias  and  dijlringas  being  right,  and  thcmiftakein 
the  name  being  in  the  panel  before  the  juftice  oi  nifi prinsy 
and  the  pofleny  it  appearing  upon  examination  of  the  fherifF, 
that  the  perfon  who  gave  the  verdifl  was  rightly  named  in  ' 

the  venire-i  it  was  amended  ;  the  motion  there  beinfi;  in  ar- 
reft  of  judgment.  But  it  is  there  held,  that  even  then  if  a 
juror  was  mifnamed  in  the  veniri  facias^  though  he  was 
rightly  named  in  all  the  fubfequent  procefs,   it  was  not  1 

amendable.  Now  here  the  perfon  who  gave  the  verdid  is 
not  named  in  the  panel  of  the  venire^  and  therefore  it  muft 
be  error!  and  theftatuteof  ai^^r.  i.  c.  13.  does  not  help 
this  cafe,  for  that  ftatute  only  helped  where  any  of  the  jurorS) 
who  tried  the  caufe,  is  mifiiamed  in  any  of  the  faid  writs  2 
but  here  he  is  not  named  at  all. 

But  it  was  infifted  upon  by  Mr.  Strange^  for  the  defend^ 
ant  in  error,  and  fo  adjudged  by  the  court,  that  this  was  not 
affignable  for  error,  it  being  againft  the  record,  the  ventn 
facias  and  habeas  corpora  not  being  returned  upon  the  certiorari 
to  the  cuftos  brevium.  And  judgment  was  aifErmed  February 
9>  1725- 

Mcb.  3  Geo,  X,  B.  R.  Phmmsr  v.  ff^e^  imd  Crifp.  Debt  on  a  bond  $  HMt^ 
fiffmm  plesudcdf  verdiA  and  judgmoit  icrtheplaintlfrinth«c«nunonpleit$  on 
error  on  this  judgment,  error  was  aiTigncd,  that  H^eAh  died  before  tbe  day  of  1^ 
fr'msi  and  held  it  was  not  affignable  for  cmort  becaufe  the  record  mentionbd 
that  he  appeared  that  day.    J  udgment  was  afiirmed  November  7,  1729. 

The  King  verf.  John  Hill. 

TH  E.  defendant  was  conviSed  by  Sir  Henry  Bateman^  a  convtaion 
a  juftice  of  the  peace  of  Middlefexy    for  unlawfully  upon  the  game 

keeping  a  lurcher  and  a  erun  to  kill  and  dcftroy  the  game,  ;^*m«ft  ft»ew 
^    ni  t'l?     .  ^  I         f    •  *     jf^    £»    '^  J        fpccifically  that 

non  exi/tens  qualmcatus  per  leges  hujusregnt  adhoc  faciendum^  the  defendant 

contra  for  mam  jf at  uti  in  bujufmodi  caju  editi  et  proviji.     And  had  not  any  of 

this  conviftion  being  moved  into  the  king's  bench  by  ^/r- ^''^  <I"«^fica«*-. 

tiorariy  vms  c\\i2Siiti  Saturday y  February  J 2y  1725.  becaufe  ^^^^°* 

it  was  only  averred  generallv,  that  he  was  not  qualified,  and  c.  25.  R.acc. ' 

did  not  aver  that  tfie  defendant  had  not  the  particular  qua-  Bnnr.  148.  ride 

liiications  mentioned  in  the  ftatute  as  to  degl-ee,  cftate,  (^'c.  STiT  R*n7 
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•  White  verf.  Cleven 

S.  C.  Str.  68 1. 

Ininaaionofi  IT^^®'^  ^^  ^  ^^^^^  ^^^  ^^'  ^^^  defendant  prayci 
>abondofmdein.  AJ^  Of ir  of  the  bond,  and  of  the  condition,  which  was, 
nity,  a  pka  c^t  that  the  'defendant  fhould  do  feveral  particular  things,  and 
S^^t^^t^*  alfo  indemnify  and  fave  hannlefs  the  plaintiff,  from,  &f.  As 
iUtehow,  is  an-  ^^  ^^^  things  to  be  done,  the  defendant  pleaded  he  did  them; 
czceptionabk  and  as  to  the  indemnifying  the  plaintiff,  and  faving  the 
uponagenenl  plaintiff  harmlefs  from,  iic^  the  defendant  pleaded,  qusd 
cmurrar.  indemnificavii  ac  indemmm firvavit  the  plaintiff  ab^  tfr.  To 

which  plea  the  plaiittiff  demurred  generally^  and  the  de- 
fendaotjoined  in  demurrer.  And  (erjeant  iVhitahr  for  the 
plaintiff'^^took  exception  to  the  (dea,  that  it  ¥^as  ill,  becaufe 
the  defendant  did  not  (hew,  how  he  indemnified  the  (>lain- 
tiff.  Cro.  Jac,  165.  JUington  v.  Yearkner,  Hoh.  296. 
And  it  is  ill  on  a  general  demurrer.  Cra.  fac.  165,  363, 
34^>  S^h  ^34*  ^"^  ^^  ^^  defendant  had  pleaded  in  the 
negative,'  that  the  plaintiff  nonfuit  damnifieatusy  it  had  been 
good.  Cro.  Jae.  634.  %  Co.  ^  1  Lev.  194.  But  Mr. 
Lee  for  the  defendant  infifled,  that  it  was  but  form,  and  was 
good  upon  a  eeneral  demurrer.  So  it  is  held  i  Lev.  194. 
Cutler  againff  Soutbemy  !smd  i  Lutw.  428.  Lovelace  v. 
Bickhanu  And  all  the  court  were  unanimous  of  opinion, 
that  fuch  pleading  is  well  upon  a  general  demurrer  fince 
the  -ad  for  the  amendment  of  the  law,  4  jInn.  r.  16.  And 
therefore,  becaufe  the  defendant  had  not  demurred  fpeciaily, 
and  (hewed  it  for  caufe,  ludgmeht  was  given  for  the  defend- 
ant, PafcL  12  Geo.  B.  R.  Apr.  29, 1726.  Note,  this  adion 
was  brought  upon  the  fame  bond  as  the  plaintiff  afterwards 
bfought  another  adion  upon,  and  obtained  judgment. 
Mich.   13  Geo.  B.  R.  1726.  poft.  (499. 


HI7 

Eafter  Term 

12  Georgii  regis^  B.  R.    1726. 


LudweJl  verf.  Hole. 

8.  C.  Str.  696. 

CASE  for  thcfe  words  fpokc  by.the  defendant  of  the 'Tls not a«!«- 
plaintifF,  viz.    «  You  are  a  cheating  old  rogue,  and  jl^^^y^^;*^^ 
"  have  cheated  the    fatherlefs   and   widow,"     After  ver^-ing;  imkisbeW 
did  for  the  plaintifF,    ferjeant  Belfield  moved  in  arreft  of  a««der,  andthc 
judgment,  that  thefe  words  arenot  afiionable,  ^^^^re  being  JJ^fe^^^^^- 
no  colloquium  laid "Df  the  plaintiff's  trade;  and  cited  5  Mod.  inhis trade.  R. 
308.  Savage  \.  Roberts.  1  Ro.  Ab.  fyi.  pi.  25,     Hard.  8;  accStr.  1169. 
tv^ake  V.  Chapman :  and  that  difference  was  took,  Raym.  62.  ^^d«B»»>^-  '^^ 
Davis  V.  Jones.     On  the  other  fide  Mr.  Gapper  argued  for 
the  plaintiff,  that  the  words  fhould  not  be  topk  in  mitiori 
fenju  now,  and  quoted  C^o.  Jae,  673.  and  Raym.  86.  Terry 
V.  Hooper.     But  the  court  held,  the  words  would  not  be 
a£tionab)e,  unlefs  fpoke  of  the   plaintiff  in  his  trade,  for 
which  the  cafes  cited  by  ferjeant  Belfield  are  in  point.    And 
therefore  judgment  was  arretted,  Man  17,  1726. 

Eden  verf.  Wills. 

S.  C.  Str.  694.  / 

MR.  Parker  moved  to  quafh  Tl  fcire  facias  quare  execuii-  a  fcke  hem, 
ohem  non^  iic.  fued  by  the  defendant   in  error,   to  wpon a  judgment 
make  the  plaintiff  affign  his  errors;    becaufe  the  original""^  ^^i""***i^ 
fuit  m  the  common- pleas  was  by  bill  of  privilege,  and  the  procefs  in  the 
fcire  facias  therefore  ought  to  be  returnable  at  a  day  certain,  a^ion  in  which 
but  this  was  made  returnable  upon  a  common  return.     And  ^^^"^^"™*^^ 
of  that  opinion  was  the  court,  becaufe  fcire  facias"  s  ought  ^as.  R^^nt. 
to  be  made  returnable  according  to  the  nature  .of  the  origi-  ante 853, 
nal  fuit  below  in  the  common  pleas.     And  Trin.  1 1  Ann. 
between   Favafor  and  Parkef\  it  was  adjudged   fo  by  the 
court  of  king's  bench  in  the  very  fame  cafe.     And  the  writ 
was  quaflied.     Mr,  Acherley  for  the  defendant  in  error. 
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Goodright  verf.  ShuffilL 

]t.cDiiLsWac  TNdedment,  plea  of  ancient  demefiie  wasallow^tok 
SuScmb  coot.  A  well«  widiout  an  affidmfti  to  verify  die  fdSL  And  fiicb 
l^r'yf  c  If  P'^  '^  ^'^^  before  allowed  to  V  good  in  earl  dmn^^ 


al7.  «fe- 


Godfrey  wr/,  PhJIpot. 


Ao.  t  ITiltaas*  1i  yf^  Fazakirlej  moved  to  charge  the  t^fjf«#  into  dk/letf 
iVl  and  it  was  granted  per  euriam$  becaiife  this  court 
can  fend  down  the  record  by  mttimns. 

te.B!K4*ioi.  Mardia  Fronrin  ^erf.  Small  CovenMii 

^  Apetfonem-     ^IPHS  plaintiff  declared,    q^  dM  by  z  writim[  of 

/7S^^    poweredbywar-  JL    agreement yi^iTiii  1 7  Z)^r.  17I3.  bctweeh  herfcif  at- 

nntof  attornqr  tomeV  of  %mri  ^rtfirfiVi  of  the  one  part,  and  the  defendant 
•     to  execute  idecd    ^    %         \*^  %  •  %     t*^  %  • 

lor  another  muft^f  the  other  part,  which  flie  produejes  in  eouft  i/nder  the 
caiecuteit  in  the  feal  of  the  defendant,  ihe  for  and  in  the  name,  and  as  at* 
"^*wS  torncy  of  the  faid  JafiUh  dcmifcd  to  the  defendant  a  bode 
S^.tiS^'DT'  i«*  VHlir%-ftritt  in  Twk^buiUtngi  for  feven  yttrs  from  the 
jcc.  9  Co.  '77/a.  twenty-fifth  of  Dectmbtf  next,  and  that  the  defendant  fer 
AlMfeinniortinghlmfelf,  his  heirs,  executors  and  adminiilrators,  covenant- 
SiJjtff^  ed  and  agreed,  that  he,  iic^  would  pay  for  the  fiud  mefj 
^^^^^  fuage  to  the  faid  Jamis  FrMin  66L  per  annumi  at  four 
mothaiiToid  quarterly  pavm^ts,  He.  by  virtue  of  which  writing  of 
vpon  the  fiice  of  agreement,  the  defendant  entered,  and  wasaiid  yet  is  p6Cdled$ 
3;^''^^''^*andaflfgns  for  breach,  that  the  defen^t  did  not  pay  die 
Atletfttheat-  ^^'^  ^^^  ^'^  45^*  ^^^  ^  the  faid  /r^jf^ff  for  three  quarters 
tomey  cannot  of  a  yetr  was  and  yet  is  due  and  unpaid,*  E^r.-  The  defend- 
jinaiiitttn  an 
aftta  upon  it  in  his  own  narot « 
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ant  (Jemiirred  generally,  and  the  plaintiff  joined  in  demuW     fnonTii* 
rer;     And  Mr.  Strange  for  the  defendant  infifted,  that  the  /^ 

plaintiiF  tould  not  maintain  this  z&iot)i  for  the  leafe  was  ••^*'*- 
Void^  becaufe  the  plaintiff  adding  only  as  attorney  to  Janui 
FronttJij  it  £bouId  have  been  made  as  a  leafe  from  him  and 
in  his  name.  Moor  70.  pi  191^  9  Go.  Rep.  tj.  Combe^% 
Irafe.  If  an  attorney  has  a  po^er  by  writing  to  make  leafes 
by  indenture  for  years,  iic,  he  cspinot  make  an  indenture 
in  his  own  name,  but  in  tlie  name  of  him  who  givds  him 
his  warrant.  And  of  this  ophion  was  the  whole  courts 
and  that  therefore  it  appeared  upon  the  face  of  the  declara- 
tion, that  the  leafe  was  void.  And  then  Mn  Strange  in- 
fifted,  that  if  the  leafe  was  void,  the  (4?)  covenant  in  it  to  («)  vide;mfe 
pay  the  rent  was  void  alfo^  But  Mr.  Reeve  for'  the  plaintiff  388,  and  the 
argued,  that  though  the  leafe  was  void,  yet  covenant  might  cafwfcere  ^HMf 
be  maintained  on  the  agreement.  James  Frontin  could  not 
ihaintain  an  a£iion  of  covenant,  becaufe  ht  was  no  party 
to  the  deedj  2  Inft.  673.  Scudamore  v.  Vandenjlene.  Bat 
he  (kid  covenant  would  lie  on  the  word  demijit^  which  im^ 
plies  a  covenant.  But  if  there  be  an'  exprefs  covenant  par-' 
ticular,  vizi  that  he  iliould  quietly  enjoy-  agalinft  all  claim- 
ing under  him,  that  reitrains  the  general  implied  covenant.* 
1  Mod.  1 13^  i  I^reem.  368.  %  Keb,  304I  Deeririg  v.  Fat^ 
tingtom  Hale  heldj  that  where  a  man  ajfignavit  et  tranfpofuit 
all  the  money  that  fliould  be  ?iHowed  him  by  any  order  of  a 
foreign  ilate^  to  Come  to  him  in  Heii  of  his  mare  of  a  ibip  9 
this  was  void  as  ah  afBgnment,  but  was  a  covenant,  and 
was  all  one  as  if  the  defendant  had  covenanted,  the  plamtiff 
i)>ould  have  alt  the  money  the  defendant  fbould  recover  fof 
lofs  of  fuch  a  ibip/  Befidesj  the  agreement  being  undei^ 
(eal^  the  defendant  Was  eitopped  to  fay,  the  plaintiff  did  nojC 
demife^  add  it  was  very  hard  the  defendant  fliould  enjoy  thef 
houfe  as  he  did,  and  not  be  forCed  to  pay  the  rent.  But  the' 
court  held,  that  it  appearing  on  the  declaration,'  thdt  thef 
leafe  was  void,  tecaufe  it  wa^  not  made  id  the  nam^  of'* 
^ames  Frontiny  whofe  Hofife  it  appeared  to  be,^  and  that  ther 
plaintiff  onlv  made  it  as  his  attorney^  there  Could  be  nor 
f/ioppeli  ^d  then  the  covenant  to  pay  the  rent  was  vold^ 
and  the  plaintiff  could  not  maintain  the  aAion.  And  jvtd^^ 
txvcnt  was  ^ven  for  the  defendant,  June  21,  172^,* 
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MEmoranctum,  fhaf  JRobcrt  Dormer  efiuitty  erne  ef  the 
jujiices  ef  the  court  of  common  plea 9^  dfiW September  l8 
lafti  anno  xtatis  77.  Ami  Sir  JefFery  Gilbert  kntghty 
lord  chief  baron  of  the  court  of  exchtqyter^  dicd06\ohcT  l^lafty 
anno  artatis  52.  Jnd  juji  before  the  beginning  of  this  term 
Sir  Thomas  Pcngelly  knight^  his  mdjeftfsi^rmm  ferjiant  at 
lawy  wasjivorn  lord  chief  baron  of  the  exchequer j  and  Afr*.  baron 
Price  was  fworn  me  ofihejufttces  of  the  common  tloas.  Jnd  on 

,  Wednefday  Oaobcr  JLf>th  Sir  Littleton  Powys  inightj  one  of 
the  jujtices  of  the  courtof  king*s^  benchy  and  the  honourabli 
Robert  Tracy  efquire^  one  (f  the  jujiices  of  the  common  pleasy 
refigned  both  their  offices  by  reajon  of  their  illjiates  of  foeaith^ 
Jlnd  his  majefiy  as  a  reward  for  their  paji  fervices^  granted  each 
of  them  apenfionbf  1500I.  per  annum.  And  Frid&y  Novem- 
aer  the  ^h  Sir  Francis  Page  knighty  one  if  the  barons  of  the 
exchequer,  wasfivorn  a  judge  of  the  common  pleas  in  the  room 
ef  Mr.  ju/lice  Tracy;  and  Monday  September  the 'jth  Sir 
Lrawrence  Carter  kn'ighiy  one  of  his  majtfifs  ferjetints  at  laWy 

♦  atid  filicitor  general  to  his  royal  highnefs  the  prince  vf  WaleSy 
wasfivorn  a  baron  ef  the  exchequer  in  the  room  of  Mr,  baron 
Price.  Jnd  Mr^Jerjeant  Probyn  wasjworn  one  if  tbejuftias 
of  the  king*s  bench  in  the  room  of  Mr,  juflice  rowys.     And 

.  lUr.  ferjeant  Coi;nyns  wasfworn  a  baron  of  the  exchequer  in: 
the  room  of  Mr,,  baron  Page.. 


I 
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tohn  Aflell  ^^r/T  John  Andrews,  imr.Tnn. 

c  .>    c  o  '<  Geo.  B,R, 

S;C,  StnyiSi  ^  Roc.  408. 

KtHHE  plaintiff  brought  an  aftion'of  dett,  quiianti  W'f •  if  a  ftatute  im# 
A     againft  the    defendant,    for    lOO/.    trf.     for   felling  pofcs  a  pcnalt/ 
French^  Portugal^  and  Spanijh  wincs^  twenty  ftveral  times  on  the  lak  of 
by  retail,  £;i'z.  by  the  pint,  the  quart,   atid^the  gallon,^  ^^Tyh^iX^^ 
perfons  whofe' names  are  unknown  to  the  plaintiff,  between  out  a  licence, 
the  I  ft  of  March  to  G.  and  the  ift  of  March  li  G.  at  Brijiolj  and  provides 
to  be  drank  at  Brijiol^  the  defencfant  not  being  authorifed  or  Jjj^'ibe^*"^^*^^    ^ 
enabled  in  manner  and  form  as  by  the  ftatute  in  that  cafe  made  to  fuch  perfons 
and  provided  is  prefcribed  and  appointed:  contra  formam  et  ef-  onJyaspedbnaU' 
fe£iumJiatutipraedi£ii\perquo4  the  defendant  forfeited  to  the  ^f  fejiin*"  b"^* 
king  and   the    plaintiff,    qui  tamj    i^c,    iooL  tJizi  5/.  for  ^ctan, 'an  un- 
every  one  of  the  fa  id  offences^     Upon  nil  debet  pleaded,  and  Kccnfcd  pcrfort 
Iflue  joined  thereon,  the*  caiife  was  tried  before  my  brother  ^^®*^  °P*^ 
Denton  ztBriJloI,  and  as  to  9^/.  part  of  the  io^oA  the  jury  ^"|*^51s^^^^ 
found  for  the  defendant  5    but  as  to  5/.  the  remaining  part  commod/ty  b/ 
of  the  106/-  the  jury  found  a  fpedal  verdidl^  viz.  that  the  f^*'^ '^ ^'*^^ •* 
defendant  the  ixth  of  Novsmber'm  the  eleventh  year  of  this  ^**^**^*^* 
king,  and  for  nine  years  then  laft  paft,  was^  and  yet  is,  a 
merchant  importer  of  French^  Portitgnly  and  Spanijh  wines, 
and  for  ail  that  time  dwelt  and  yet  dwells  in^the  city  of  Brif^ 
tol  in  the  county  of  the  city  of  Brijidi  that,  the  defendant 
the  1 1th  of  November  in  the  eleventh  of  the  king,  in  his 
taanfion  houfe  fituate  in  Br\/loU  fo)d  by  the  gallon  to  one  ' 

'Thomas  MiUs  one  gallon  of  red  Port^  to  be  drank  at  Brijioij 
and  that  the  faid  Thomas  Mills  carried  (he  faid  gallon  of  the  if  5fta(«e<i*- 
faid  wine  from  the  defendant's  houfe  to  a  common  inn  called  pofcs  a  penalty 
the  Guilders  Inn  m  Bfijiol^  and  that  there  the  faid  gallon  of  ^^^y^rj'^^J 
tvinc  was  drank ;    that  the  ftid  Guilders  Inn  iX  the  time  of  a  particular 
the  faie  of  the  faid  gallon  of  wine,  and  of   the  drinking  comnnodity  to 
thereof^  was  in  the  occupation  of  one  Charles  Selmari^  and  ^  I*''^'l^'^^*"^ 
notiiithe  tcnufre  or  occupation  of  the  defendant  j  that  the  pj^ce^in^i  ocf 
defendant  at  the  time  of  the  fale  of  the  fakl  wine  wa$  not  ctpatioA,  or 
enabled  to  fell  wine  by  retail  by  force  of  the  ftatute  of  the  without  fuch 
?2th  of  Charles  the   feebnd,  r.  25,  intitkd  in  a^  ftrt-  the  ^/rfonwho'^ 
better'  cw'ermg  the  felling  of  wines  by  retail/and  fcr  pre-  re»s  it  is  fiabit 
tenting  abufes  in  the  mingling,  corrupting^  and  vitiating  jof  t^  «^^«  I^Jf^'J^y 
Wines^  and  for  fettling  and  limiting  the  pyrites  of  the  feme ;  ^"j^^^y^^ 
that  the  defendant  neVer  fold  in  any  Veffel  whatfoever  arry  bcufed. 
wine  to  be  drank  within  his  manfion  h#ufbv  or  with4n  any 
|>Iace  whatfoever  in  bris  tentfre  or  occupatton  ?  but  whether 
the  defendant  owes  the  5/.  ^c  This  6afe  wai  9^pxtA  twrce 
f.t  the  bar,  firft  by  Mr.  ferjeant  Chappie  for  the  plaintiff,  and 
Mr*  Gapper  for  the  defendant ;  and  afterwards  by  Mr.  fer- 
jeant Pengelly  for  the  plaintiff,  and  Mr.  Fazaitrley  for  the*         ""^ 
X  X  a  d4fehd«iie 
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AftTiLt      defendant.     And  Friday  the  4th  of  November  the  chief  Juf- 
AKOiEWf.    tice delivered  the  opinion  of  juftice  FortefcueyyuRlct  RrjmUs 

and  himfelf,  that  the  plaintiff  ought  to  have  judgment^  Mr. 

juftice  Powys  having  furrendered  his  office  a  little  before. 

The  reafon  upon  which  the  judges  founded  their  refolu- 
tion  was>  that  by  the  fa£b  found  in  the  fpecial  verdid  tbe 
defendant  appears  to  be  guilty  of  anoSence  withiiidie  ex- 
prefs  words  of  the  ftatuteof  12  Car.  x  ^..25.  for  by  tbat 
aft  it  is  enadled,  /  i.  tliat  np  perfon  after  the  25th  of 
March  i66i>  unleis  authortfed  as  by  that  2A  is  prefcribed, 
ihall   fell  or  utter  by  retail>  1.  e.  by  pint>  quart,  potde,  or 

fallon,  or  by  any  other  greater  or  lefler  retail  nieaifure»  any 
ind  of  wine,  to  be  drank  or  fpent  within  his  or  their  man* 
fion  houfeor  houies,  or  other  glace  in  his  or  their  tenure  or 
occupation,  or  without  fuch  manfion  houfe  or  houfes,  or 
fuch  other  place  in  bis  or  their  tenure  or  occupation,  by  any 
colour,  craft,  or  mean  whatfoever,  upon  pain  to  forfeit  for 
every  fuch  offence  5/.  Wr.  The  jury  here  have  found,  that 
<  the  defendant  ibid  a  gallon  of  wine,  that  is  a  felling  by  retail 

within  the  very  words  of  the  zSty  which  explains  what  fell- 
ing by  retail  is>  and  meinions  fale  by  the  gallon,  as  one  of 
the^inftances.  a.  They  find,  tbe  wine  was  fold  to  be  drank 
at  Briftoly  and  that  it  was  drank  at  the  Guilders  Innxn  Brif 
tol\  that  is  a  (ale  of  wine  to  be  drank  out  of  tbe  defendant's 
houfe,  the  words  of  the  z£k  being>  to  be  drank  within  his 
oianfion  houfe  or  place  in  his  occupation,  or  without  fuck 
manfion  houfe,  lie.  and  then  they  &id  the  defendant  had 
no  licence  to  fell,  i3c. 

But  it  was  objcd^ed  by  tbe  counfel  &r  the  defendiant,  dsat 
it  is  found  by  the  fpecial  verdi£t,  that  the  defendant  never 
ibid  any  wine  to  be  drank  within  his  manfion  hoofe,  or 
within  any  place  whatibever  in  his  tenure  or  occupation » 
and  they  infifted  the  intent  of  the  zSt  was  only  to  reibain 
fales  of  wine  to  be  drank  in  their  manfion  houfes  or  places 
in  their  tenure  or  occupation;  and  though  there  is  after- 
wards the  words,  or  without,  &r.  yet  that  muft  mean 
fome  yard,  C^r.  belonging  to  fuch  manfion  houfe,  &fr.  for 
otherwife  the  expreffion  m  the  z&  is  unaccountable.  If  it 
was  intended  to  prohibit  &les  of  wine  to  be  drank  in  any 
place,  it  was  idle  to  mention  manfion  houfes  and  places  m 
their  tenure  or  occupation.  ^  Beiides,  tbe  defendant  is  found 
to  be  a  merchant  importer  of  wine,  and  therefore  more 
reafonable  he  (hould  fell  by  retail  in  his  houfe,  the  ad  being 
principally  levelled  at  perlons  that  keep  taverns,  &r.  But 
the  anfwer  to  this  is,  that  the  words  of  die  aft  exprefsly  ex- 
tend to  this  cafe,  and  though  perhaps  the  parliament  mid^t 
have  ufed  other  expreffions  to  have  made  the  aft  as  extenfive 
Without  mentioning  manfion  houfes,  lie*  yet  dieir  throw- 
ing 


Mich.  Term  13  Georgii  regis.  j        1423 

jjig  in  thofe  words  do  not  reftrain  the  other  extenfive  words.  AiTitt 
And  this  aS  is  recited  by  tl^e  aA  of  15  Car.  2.  c.  14.  to  have  .  * 
this  extenfive  conftru£tion,  both  in  refpeftof  the  pcrton  fell- 
ing, and  of  the  place  where  the  wine  was  fold  to  be 
drank.  For  by  that  a£t  of  15  Car,  2.c,  14.  it  is  recited  to 
be  enaSed  by  this  aft  of  la  Car.  2.  c,  25.  /  I.  that 
no  perfon  or  perfons  whatfoever  after  the  25th  of  March 
166 1,  unlefs  authorifed  as  by  the  faid  zQ,  is  appointedy 
fhould  fell  wsne  by  retail,  to  be  fpent  in  their  manfion 
houfes,  or  other  place,  under  the  penalty  of  5/.  i:fc.  • 

Another  objection  was  made,  that  the  verdidl  has  found 
but  one  fingle  fa<3,  and  that  the  parliament  only  intended 
to  prohibit  the  ufing  the  trade  oif  felling  wines  by  retail, 
which  muft  require  fevet^l  fa<Sls  ;  and  that  appears  by  the 
claufe  which  directs  the  granting  licences  to  be  to  thofe 
who  ufe  the  trade  of  'Telling  wines  by  retail,  /,  4.  But  to 
this  it  was  anfvvered,  that  the  claufe  which  prohibits  the 
felling,  is  general;  and  lays  a  penalty  upon  every  particular 
offence  of  5/.  and  it  is  upon  that  claufe  this  queftion  de- 
pends; and  therefore  in  expounding  ads  of  parliament 
where  words  are  exprefs,  and  plain,  and  clear^  the  words 
ought  to  be  underfiood  according  to  their  genurqe  and  natu-  , 

ral  fignification  and  import,  unlefs  by  putting  fuch  expofi- 
tion  a  contradiction  or  inconfiftency  would  arife  in  the  ad 
by  reafon  of  fome  itibfequent  daule,  from  whence  it  might 
be  inferred,    the  intent  of   the  parliament  was  otherwife.  ' 

But  that  is  not  this  caTe,  for  no  inconfiftency  or  contradic- 
tion ivill  arife  from  the  claufe  sd>out  granting  licences,  if  the  .  ; 
words  of  this  claufe  are  conftrued  according  to  their  true 
Signification;     but  both  claufes  are  very  confiftent,    and 
the    ad    will  be   no    more    than    this,     that    no    perfon 
fiiall  fell  by  retail  but  fuch  as  have  a  licence  ;    and  that      t      '^   *  ' ', 
licences    fhall    be   granted    only   to    thofe   that    ufe    the  •-*  ^'^ '  * -^  '^  ^'^ 
trade  of  felling   by  retailt     Judgment  was  given  for  the 
plaintiff. 

The  King  verf.  Tenant. 

S.C.  Str.716.  1Scff.Cata72.pI.213,         jt^Zu^  ^-^/'^^'/t/ 

SEveral  orders  of  baftardy  bemg  removed  into  this  court  Afteran  owicr 
by  ctrtiorart^  the  firft  order  was  made  by  two  juflices  ®^  ^'^^^''^y  *>/ 
of  the  peace  for  the  JVeft^riding  of  Tork/bire  upon  the  de-  ^en^S^cSS^^ 
fendant,  to  keep  a  baftard  child,  as  being  the  reputed  father,  upon  the  merits, 
From  this  order  the  defendant  appealed  to  the  quarter-fef-^^'^y^^nnot 
fions;    and   the  juftices  at  the  quarter  feffions  upon   fiiH  ^r uJ^Uie 
hearing  of  the  merits,  difcharged  the  order  of  the  two  jiif-  perfon  on  whom 
tices ;  but  bound  the  defendant  by  recognifance  to  appear  ^^  iormn  was 
at  next  quarter-feffions,   as  it  was  fuppofed,  under  an  ap- ^J^/^y^^ 
prehenfion  that  better  evidence  mi^ht  be  fecured  againft  Cro.  Car.  341!'' 
him.      After  this  the  fame  two  juftices  made  a  new  order  35<>»47i. 

upon '^^^^^'355. 
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Rkx         upon  the  defendant  for  keeping  this  baftard  child.     And  all 
"^  tlufe  orders  being  iLTjOvcd  into  this  court  Ntruember  ic, 

?j-«»A>iT.  .  j^26.  tile  court  ^juafhed  the  laft  order  of  the  two  juftices. 
For  they  having  made  an  order  upon  the  defendant^  to  keep 
the  child  as  reputed  fathtr,  and  that  order  being  regularly 
difghargcd  upon  an  appeal,  ppon  hearing  the  merits,  the 
defendant  was  legally  acquitted,  and  car.not  be  drawn  in 
qucftion  again  for  the  fonie  fa(5^.  iAv.  Rc'^iv^  counfel  for  the 
king)  i\lr.  I^^e  counfel  for  the  defendant^ 

% 

}nfr.M\ck.ii    David  Griffin   verf  Daniel  Scott,   Hurafrey 

RS^*^i2^  Bodman, 'John  Mauldin,  Abraham  Purfcr 

houfe,  joakenFalack^anci  George Shen ton. 

,  S.  C.  but  verjr  ihortly  and  iocorredly  reported  Str.  71 7.  x  Bernard,  B.  R.  3. 

VrJ-ftUi cafes  ,  tN  an  aflion  of  trefpafs  brought  by  the  plaintiff  againf^ 

InwhichadiP-    J^  the  defendants,  for  breaking  and  entering  the  plaintiflPs 

nwTb^ftitutt   hpufe  at  Bermondf^  in  Surrry  the  i8th  of  >«^,  the  eleventh 

to  keep  the         of  the  king, , and  for  cpntinuing  in  poiTeffion  of  the  houfe 

diarcfs  on  the     for  eight  days  next  fpllowing  and  for  taking  and  carrying 

w^^htw d!t"    away  from  tnenpe  feveral  ffoods  of  the  plaintiff's  viz.  grate?, 

trained,  be  is      tongs,  tables^  a  clock,  ^c.  the  defendants  as  to  all,  praeUr 

(lablctoan        fraSiionem  et  intrationem  domUs  praedi^ae  et  continuatimemin 

aftion  of  tref.     pojjejfiane  cjufdem  domifs  per  fpatium  oBo  diirmmy  and  taking 

them  to  remaifi   and  carrying  away  the  go<xls  of   the   plaintiff,  plead  not 

^heiean  vnrca-  {^uilty,  and  on  that  ifTue  is  joined;    and  as  to  all  the  reft  of 

rcnabietime.       ^[^g   trefpafs   aforcfaid,  the  defendants  juftify,  and  fay,  thj: 

^*f^7?o^'     -Sir  IViliiarn  Bnvery  ztJl  Ebenczer  SadUr  the  ^otii  of  Jpril 

2H?*B1.V''.       1708,    were   feifed  in  fee  of   a   meffuat^e  and  a  piece  of 

^*      '  ^jf  jf:^g^om\Ai  ^c,  in  the  faid  parifli  of  Bermondfey^  and  being 

Ij  J^J ^^  ^' "/rZ^hereof  fcifed  demifcd  the  fame,  the  faid  20th  of  jtpr'tl  1708, 

to  Anthony  Tolat  from  25th  of  Manh  then  laft  paft  for  fixty 

years,  who  entered  and  was  poffcfled,  fcf^.    an^  nth  June 

•  ^7^8,  builtahoufe  on  part  of  the  demifed'premiffes;  that 

Jnthony  Tolat  died  inteftate  i  Augujl  1714 ;  that  adminiftra- 

ticn  was  granted  by  the  archbifhop  of  Canterhury  5  February 

'^^\    \M\\t*e'iy^V^t\\^^^^*i^n'^'^^7^^^'9  that  fhe  entered  on  the  demifcd  prc- 

u»irc-!<onaUii:       iniQ'es,  and   the   new  erefted  houfc,    and   15  March  1714, 

time  vide  t  Ff.     fhe  alfigncd  the  refidue  of  the   fixty   years   term  to  J'^hn 

^*!  *3-  Cha7nherlain\  that  1 1  ^u^if  1^20  John 'CS)am!ferlain  dkdpo(- 

kfied  thereof,   ^c,    inteftate;    that   adminiftration   ^o  him 

was  granted  by  the  archbiOiop  of  Canterbury  5  July  1720, 

to  Rchert  Chamberlain ;  that  Kohert  Chamberlain  cntred,  l^c, 

arid'6  OSfcber  1 720  demifed  part  of  the  prcmifies  comprifed  In 

the  6q  years  leafe,  of  which  the  hoqfe  in  the  declaration  was 

parr,  to  Jt^tlUam  Raufe  for  fcven  years  from  39  Septem.  1720, 

refer vingfcven teen  pounds  ^^r  annum  rent,  payable  the  four 

"yfual  quarterly,  payments,  yr.  that  ^///tf«i/j6:^cntrc4  and 


m^P-fif 
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was  and  ftill  is  poffefled,   i^c.   that  Rolert  Chamheflain  1%     GRirriN 
5^/^jfifor  1722,  bargained  and   fold  and  affigned  the vrever-  " 

fion  of  the  premiffes  demifed,  isc.  for  the  remainder  of  the  ^ott, 
fixty  years  term  to  the  defendant  Daniel  S<ottj  by  virtue  of 
which  aflignment  the  defendant  Daniel  Scatty  according  to 
the  form  of  the  ftatute  in  that  cafe  made  and  provided,  of 
the  faid  •reverfion  of  the  premiffes  before  mentioned  to  be 
demifcd  to  the  faid  William  Roufey  whereof  the  houfe  in  the 

^  declaration  is  parcel,  and  of  all  other  the  premiffes 
demifed  to  him  af&gned  as  aforefaid,  was  pofleffed  ;  and 
the  faid  Daniel  Scott  being  fo  poffeffed  thereof,  8/.  fox. 
of  the  faid  annual  rent  of  17/,  for  the  faid  premiffes  laft 
mentioned,  unde  praediSia  domus  in  narratione praediiia  men^ 
tionata  eji  parcelh^  for  two  quarters  of  a  y«ar  ending  at 
Lady-day  1'J2$  to  the  faid  Daniel  Scott  foluhiles  ad  idemfejlum 
praedidia  tempore  ^uO'i  i^c.  in  a  retro  et  infolut.  fuerunt^  per 
f  uod  the  faid  Daniel  Scott  for  non-payment  of  the  faid  rent  as 
aforefaid  due,  Jn  jurefuo  proprioy  and  the  other  defendants 
injure  ipjius  Danielis  et  per  ejus  praeceptum^  praediHo  tempore 
quoy  y f.  in  dotnum  praediSam  in  narratione  praediSla  mentior^ 
natam-,  ut  in  parcel  of  the  premiffes  aforefaid  abovemen- 
tioned  to  be  demifed  to  the  faid  IVilliam  Roufe^  intraverunt 
and  finding  the  faid  goods  and  chattels  in  the  faid  houfe, 
the  faid  defendants  bona  et  catalla praediSfa  nomine  diJlriSiionis 
for  thd  rent  as  aforefaid  being  in  arrear  praedl^o  tempore  quOf 
tf  f .  ceperunty  ac  pr9  meliori  confervatione  eorundem  bonorum  et 
catallorum  in  eademdomo  exijfentiumy  bona  et  catalla  ilia  in  parte 
ejujdem  domusy  ubi  melius  fieri  pot  uit  per  fpatiumoSlo  dierum  ex- 
tunc  proxime  fequentium  coniinuave runty  et  popjftonem  ejujdem 
domus  pro  propofito  .praediSio  neceffario  habuerunty  et  denique 
eademhona  et  catalla  jic difiriaa afportaverunt  ad imparcandum^ 
et  eadem  adtunc  et  ibidem  in  the  faid  pariflj  of  Bermondfey  im- 
parcaverunty  ut  difiri^ionem  pro  redditu  praedi^o  in  aretro  ex^ 
iftentey  pr out  eis  bene  licuit\  quae  quidem  int ratio  domus  prae-^ 
di£laey  ac  captio  bonorum  et  catallorum  praedi£iorumy  et  eorum 
cmtinuatio  in  eadem  domoy  cipojfejfio  domus  illiusy  ac  denique 
afportatio  bonorum  ft  catallorum  illorumy  eJi  totum  praediaum 
refiduum  tranfgreffionis  praediciaey  whereof  the  plaintiff  com- 
plains, ^c. 

To  this  plea  the  plaintiff  replied,  and  after  confeffing, 
that  Robert  Chamberlain  was  poffeffed  of  the  refidue  of  the 
fixty  years  term,  and  made  the  leafe  to  Roufe  for  feven 
years, 'as  in  the  plea;  be  fays,  \hiit  Roufe  ()  March  1720 
affigned  his  leafe  to  the  plaintiff  David  Grtffiny  and  that 

.  Robert  Chamberlain  affigned  the  reverfion,  ^c.  to  the  de- 

•  fendant  Daniel  Scott  for  the  refidue  of  the  fixty  years  term, 
and  that  the  plaintiff  Z>tft;/V  upon  Lady-rlay  1725,  at  the 
door  of  the  houfe  of  the  affigned  premiffes,  out  of  which 
the  rent  aforefaid  was.iffuing,  paratus  fuit  et  obtulit  ad  fil- 
vendum  praefato  Danieli  the  faid  rent  of  8/.  10^.  ad  idem 
fefiumfolubilem^  and  that  the  faid  D^/wV/,  nor  any  ©ther.p-r- 

J-'      ^  f©n 
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GtirpiM  fonof  his  part,  was  ready  there  to  receive  the  fald  8/.  iGi, 
M  "^  •  4  and  that  he  the  faid  David  afterwards,  and  bcjfore  the 
^°^  •■  breaking  and  entry  of  the  houfeaforefaid,  i^c,  viz.  i%  Jum 
the  eleventh  of  tnis  kin?  at  the  parirti  of  Bermondfey  afbrcr 
faid,  paratusfuh  etobtultt  ad Jhhencium  eidem  Danifli  xhcCaii 
8/.  lOf.  fed  illos  praediaiis  Daniel  adtunc  et  ib'uhm  UUdtter 
recipere  ViCufaviU  ^c*  To  this  replication  the  dirfendants 
demurred,  and  fhewed  for  caufe,  that  it  is  not  alleged  in  the 
replication,  that '  the  faid  David  was  always  ready,  and  yet 
is  ready,  to  pay  to  th.e  faid  Daniel  the  faid  ^A  lOi.  nor  is  it 
alleged^  that  the  faid  David  brought  the  money  into  court, 
to  be  paid  to  the  faid  Darnel \  and  that  it  is  not*  alleged, 
that  the  plaintiff  at  the  time  of  the  fuppofed  trefpafs  ten- 
<lered  the  faid  8/.  XQi.     The  plaintiff  joined  in  demurrer. 

This  caufe  was  argued  25  June  in  laft  Trinity  term,  and 
again  ll  November  iii  this  term.     And  the  defendant's  coun- 
ia)}f'at9txte     fel  took  exceptions  to  the  replication,   that  (a)  it  was  ill 
j5>9.  for  the  caufes  fpecially  affigned  in  the  demurrer.     But  the 

court  gayc  no  opinion  thereon,  being  clear  of  opimoa^ 
that  the  plea  was  ill.  The  defendant  has  juftifie<]  the  entry 
into  the  houfe,  out  of  which  the  rent  iflued,  and  dift rain- 
ing the  goods  in  the  declaration  for  the  rent;  h  far  is  right; 
and  the  continuing  in  poffeffion  of  th^  houfe  and  goods  for 
eight  days.  Now  although  the  party  might  enter  and  dif- 
train  the  j^oods^  yet  ip  a,feafonable  time  he  ought  to  remove 
them*  and  put  themejther  into  a  pound  overt,  orclofe^ 
but  at  pommpn  l^w  no  diftrefs  could  be  impounded  on  the 
premiffes ;  ^nd  for  that  reafon  fheaves  or  ihocks  of  corn 
were  not  diftrainablc  for  rent,  becaufe  nothing  coi^ld  be 
diftrained,  bvft  what  might  be  returnpd  iq  as  good  a  condi-: 
tion,  as  it  was  in  when  the  diftrefs  was  taken,  but  after  a 
f emoval  flie^ves  of  corn  could  not  be  reftored  in  the  fame 
condition,  Co.  Lit.  4.7.  a.  and  therefore  the  ftatute  2  f/^i  i^ 
M.  fejf,  I.  ^  5-  gives  the  Jeffor  a  power  to  diftrain  ibeaves 
of  cotn,  "fcff .  and  to  lock  up  and  detain  the  fame  upon  the 
place  wnere  it  is  found ;  but  that  is  only  in  the  particular 
'  pafes  mentioned   in  that  aS.     Then  in  this  cafe,  the  de- 

fendant not  having  removed  the  com  in  reafonable  time,  it 
has  made  hi^  diftrefs  illegal;  much  lefs  could  he  juftify  d^c 
detaining  the  ppffefl}on  of  the  houfe  /  eight  days  upon  ac- 
count of  tHediftref?.  And  the  adding  in  die  plea,  that 
pl'o  melipri  confervatione  eorundem  honor um  et  catalhrum  in  eadetr; 
domo  cxiftentium^  bona  et  catalla  ilia  in  parte^ejufd^mdonwyy  uti 
melius  Juripottiit,  for  eight  days  then  next  following,  contiftua^ 
Vdrunty  et  pojfejftdnem  ejujden^  aomuspra  tr^oftto  praediOa  neaf- 
firij  halfuerunt0c,wi\\  not  at  all  mend  the  f  afe ;  fmce  the  law 
docs  not  allow  impounding  a  diftrefe  on  the  premiffes,  unlcfs 
in  the  cafes  within  the  ftatute  2  ^.  W  Mi  which  this  is  not. 
Aqd  Fortefeue  juftice  cited  a  ^fe  between  Cartxvrightzni 
Comber  at  niji  prmsy  tried  before  the  carl  of  Alacclesfieldi  when 
he  was  chief  juftice  of  the  king's  bench,  ^hcre  h^  ruled 
■  •••'•  .•     •  '       ■     tha> 
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that  if  a  landlord  diftrains  for  rent,  and  keeps  thegood^  OnFrm 
on  the  premiffes  longer  than  9  reafonable  time  which  the  scott. 
law  allovvs  him  to  remove  them  in,  he  is  a  trefpaffer  ab 
initio.  Six  carpenters  cafe,  8  Co,  146.  The  plea  there- 
fore bemg  ill,  the  court  in  November  1726  gave  judgment 
for  the  plaintiff.  Serjeant  RichotKt  Com^ns  for  ^he  defendi- 
aiit,  Mr.  Qapper  for  the  plaintiff. 

Ibfeph  Story  ver L  Daniel  Atkins,  GcQ.B.R.Rot, 

With  fotnc  fm^Jl  but  inconfidcrable  difference.     Sir.  7x9.. 

5N  an   ad^ion  upon  the  cafe  upon  feveral  promifts,  the  '^''^^?"'*5^ 
plaintiff   declared  upon  a  promifTory    note  dated    25  hi^^Sifwior* 
March  1720.  figned  and  fubfcribed  by  the  defendant,  whcie-  court  will  pre. 
by  he   promifeJ  ^o  pay  the  plaintiff  or  his  order  ijt/.  11^.  ^J^**!^*^**"** 
for  value  received,  6.t'r.  there  was  alfo  another  count  on  an  fronTattachSg 
imUbitatiis  ajjumpfit  for  20/.  lent  by  the  plaintiff  to  the  de-  tipon  thbcaufe 
fendant:  and  the  third  count  was  on  an  indebitatus  ajfttmpfit  ^^^^^^^-^ 
for  %qL  laid  put  by  the  plaintiff  to  the  defendant's  ufe,  &r.  Rfa^^Tacjc'  i 
damage  20/.     The  defendant  quodprimam  promiffionem  et  af*  Sid.  a:8.pj.  14. 
fumptionem  in  nqrratione  prafdi^o  mentionatanh  pleads  in  bar,  Salk.  424.  pL 
guod  ad  aHquod  tempus  infra  fexannos  ante diemexhibiuonts  biU  *''    '^cc-an^P 
laeipjius  the  pla'intiff  r4z{/^  a£iionis  q^od  di£fam  primam  pro-  And  if  thtcaulc 
mijfionem  et  ajfompticnetn  in  narratione  pr-aedi£la  mentionatam  *'  removedout 
nm  accrevit eidem  Jofepho verftis ipfum  Danielemy  lie.  and  as ^^^^ 'SidrtL     ^ 
to  the  fecond  and  third  promifes  in  the   declaration  men- namteoflimitiu 
tioned  the  defendant  pleaded  ^on  ajfumpfit'^  and  ijTue  was  Joined  tions  pleaded  to 

thereon.  t  .  t-  tbedectajatipn 

tiff  may  rely  in 
his  replication  upon  the  proceedings  in  an  Inferior  court.  S.  C,  i  Barnard.  B.  |l.  2  R,  ace  2  Sid, 
228.  pi.  24.  Salk.  424.  pi.  1 3.  D.  ace.  ante  59  ^  In  fuch  cafe,  the  replication  mud  fhew  explicitly 
that  the  fuits  in  the  two  courts  w.  re  brought  for  the  fame  caufe.  A  ftatement  that  the  plaintiff  for 
the  recovery  ofhis  damages  for  ^e  non-perfopmance  of  the  promifc  aforefaid  (referring  to  tha 
promlfc  in  the  dccUration)  appeared  in  the  inferior  court,  and  then  and  there  levied  a  plaintagainft 
the  defendant,  that  the  plaint  was  afterwards  removed,  and  that  upon  the  removal  he  exhibited 
his  bin  for  the  fam^  caufe  of  a^ion  for  which  he  levied  bis  fakl  plaint,  doe«  (hew  explicitly  that  ikm 
fuits  in  the  two  court^  were  brought  for  the  lame  caufe. 

As  to  the  plea  to  the  fjrft  promife,  the  plaintiff  replies,  that  Acuftomio  ^e. 
'  jt  is  true  that  the   caufe  of  aftion  as  to  the  fir(l  promife  in  ri!^,^!f!j"^ 
the  declaration  mentioned  non  accrevit  to  the  plaintiff  againft  an  affumpor* 
the   defendant  within   fix  years,  before  the  exhibiting  the  folverc  for  divfn 
plaintiff's  bill  j   but  the   pljiintiff  fays  further,  after  fetting  ^^\^^^^ 
put  the  cuftom  of  London  to  hold  plea  of  all  aftions  of^gi^^J^  ** 
debt  and  other  perfonal  actions  by  plaint  levied  in  the  flie-  j^  ({^^^z  ih« 
riff's  court  there,  that  the  caufe  of  aAion  as  to  the  faid  firft  declaration  in  a^ 
promife  firft  accrued  before  the  eleventh  of  February  172^.  inferior  court 
viz.  ^5  March  1720,  at  London  aforefaid  in  the  parifh  of  25^^^*)^^^^^ 
St.  Mary  U  Bow  iii  the  ward  of  Cheape ;  quodque  ip/e  praedi£fus  neceflTary  to  fci 

out  at  Urge  the 
(:u(lpm  which  warrants  that  fonn  of  decl:iring ;  *tis  fufficicnt  to  allege  that  the  party  fecundum 
fonfuetudinem  k>ci  narravit,  &c  S.  C.  i  Barnard.  B.  R.  2.  The  money  due  uponapromiffory 
note  from  the  maker  to  the  payee  may  be  recovered  upon  fuch  an  affqmpfit.  S.  C,  1  Barnard.  & 
IjL .  2.  And  fuch  an  affumpfit  may  be  alleged  to  have  been  brought  to  recover  the  money  due  on 
a  QQte,  altho*  the  fum  claimed  by  the  affumpfit  might  exceed  the  amount  of  the  note.    Vi(le  On. 

i^,x^,  xWi^-Mv vr*A 
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S  T  o  m^  Jofephus  fro  recupiraihne  damnorum fuorum  pro  nonpirf^rvA^ 
Atkjk*.  UQnepromijfonis  et  affumptionispiracdi^ae  pfoft^afcUicit  undecim 
die.  Fibraarii  A.  D,  1 725,  into  the  (herifF*s  court  held,  \Sc. 
in  pf  opria  perfcnn fua  ver.ity  et  turn  in  eadetn  curia  ibidem ji- 
4:undum  confuetidinem  civitatis  praedi^ae  levavit quandamqur- 
r  elamvcr jus  prcif alum  DanieUm  Atkins  inplacito  tranjgrej^nh 
fupsr  cajum  ad  damnum  ipjius  the  plaintiff  20/.  ct  praedicius 
Jojephiis  in  eadem  curia  tunc  et  ibidem  invenit  plegios  de  prep- 
quendo  querelas  fua/n^  ^c.  and  prayed  procefs  againft  the 
defendant  fecundum  confuetudinem  civitatis  praeditiae\  that 
thereupon  pracceptumfuit  (ore  tenus)  by  the  {hcrifF  fecundum 
confuetudinem  ejufdem  civitatis  to  the  ferjcant  of  the  niace,  fuM 
ipje  fecundum  confuetudinem  ejufdem  civitatis  poneret  per  vadi^s 
etfalvcs  plegios  the  (aid  defendant  D^w/V/,  ejfendum  ad  pnx- 
imarn  curiam  dilii  dcmini  regis  before  the  flier  iff,  at,  (?V.  i% 
February  1725  tenendum^  to  anfwer  the  plaintiff  Jajepbdi 
placiio  praedidio^  i^c,  and  upon  a  nihil  habuity  l^c.  reiurne(J, 
a  capias  was  awarded  to  the  fcrjeant  of  mace  againft  the  de- 
fendant, returnable  17  February  1725,  fc^r.  to  which  znen 
ejl  inventus  was  returned ;  an(t  then  iets  out  that  the  proccfe 
was  continued  till  26  February  1725,  at  which  day  the  de- 
fendant appeared,  and  the  plaintiff  then  and  there  in  eadem 
curia  by  his  attorney  inetfuper  querelamfuam  praediSiamver- 
fus  pracdi^um  Dantelemfecundum  confuetudinem  civitatis prae- 
diSiae  narravit  mado  et  forma  prout  fequitur^  fcilicetj  Jofcphus 
Story  per  7.  Z).  attornatum  fuum  queritur  verfus  Danielem  At- 
kins in  ptocito  tranfgreffionisfuper  cajum^eo  quod  cumdecimodie 
Februarii  annodomini  regis  nunc  duodecimo  in  parochiafan&at 
Jielenae  London^  praediSlus  defendens  indebitatus  fuit  praefata 
querent  i  in  %oL  pro  diverfis  pecuniar  urn  fummis  per  praedi^  m 
defendcntempraefato  querenti prius  debitis^praedi^us  dffendens 
in  conf.deratione  inde  tunc  et  ibidem  affumpfit  fuper  fe  et  pratfato 
querent  ifideliter  promiftt{adfolvendum  eidem  querenti  praediilai 
%oL  cum  inde  requifitus  e£et  j  praediSlus  tamcn  deferMns^  13 c. 
etfuperinde  the  defeiidaiu  praejens  in  eadem  curia  adtunc  et  ibi* 
dem  produced  »  habeas  corpus  cum  caufa  out  of  the  king's 
bench,  returnable  immediate  before  the  king's  bench, 
iffc.  and  then  fets  forth  that  the  defendant  was  brought 
up  on  the  habeas  corpus  26  February  1725.  and  put  in 
bail  on  thQ  habeas  corpus  ad  refpbndendum  the  plaintiff  A/&- 
'  citoprHedi^oficundum  confuetudinem  ejufdem  curiae^  as  by  the 
record  of  the  habeas  corpus  and  return  thereof  in  the  king's 
bench  de  recordo  reniariens  plenius  liquet  et  apparet ;  etfuperinde 
idem  Jofsphus  Story  exhibuit  billam  fuam  praedi£iam  tn  dii^a 
curia  di^idomini  regis  coram  iffo  regeverfuspraefatumDanident 


Jtkins  modo  et  forma  praedi^is  pro  eadem  caufa  aSlionis  pro  qua 
levavit  querelam  fuam  pracdi£fam  ut  praefertur'y  and  then  the 
plaintiff  further  faySj  diat  praediila  faufa  a£tionis  ipfats  Jofi- 


phi  Story  verfuspraefatum  Danielem  eidem  Jofepho  accrevit  in- 
fra fexannos  antepraedidlumtempus  levationtsqusreiaefuueprat- 
ditlae  "jerfus  praediHum  Danielem^  fcilicetj  2$  March  1720, 
in  parschia  et  warda  pra^diclif  ultimo  trKcntiottatis^  (fc.    To 

this 


Mich*  Term  13  Gcorgii  regis.  1429 

iWs  replication  the  jjefendant  demurred,  and  pray*  that  the       Sto«.v 
plaintiff  m^y  be  barred  as  to  his  afiion  upon  the  firft  pro-     A^iciKf, 
mife  in  the  declaration  mentioned,  and  (hews  for  caufe  of 
deaiurrer,    that  it  manifeftiy  appears,    that  the  faid  Jo/epb 
{viz,  the  plaiatiff)  did^nct  exhibit  his  faid  bill  in  this  court 
gs  to  the  faid  firft  promife,  pro  eadem  caufa  aaionis  pro  qua    '" 
levavit  querelftrnft^m  in  replicationejua pragdi^ia  nuntionatam^ 
tfr.     And  the  plainti ft' joined  in  demurrer, 

This  caufe  was  argued  laft  Trinity  term  by  Mr.  Kettlhey 
for  the  defendant,  and  by  Mr.  VJher  for  the  plaintiff^j  and^ 
this  term  by  Mr.  Reeve-  for  the  defendant,  and  by  Mr^' 
^Uncovje  for  the  plaintiff. 

And  the  court  was  dear,  of  opinion,  that  if  an  ai^ion  is 
properly  commenced  in  an  inferior  court  within  the  fix 
years,  sKid  die  defendant  removes  it  by  babeai  corpus  into 
the  king's  bench,  the  ftatute  of  limitations  will  be  no  bar 
to  the  plaintiff*  in  the  king's  bench,  though  fix  years  were 
elapfed  after  the  caufe  of  aSion  accrued,  and  before  the 
removal  of  the  fuit  into  the  king's  bench.  ATicb,  16  Car^ 
%,  B,  ij.  Bevin  r.  Chapman,     i  Si/ierf,  ZT'B*  J  L^*  143' 

But  the  counfel  for  the  defendant  argued,  that  the  plaintiff 
ought  tp  have  averred  particularly  with  a  verificare  vult^ 
that  the  plaint  below  and  thebijl  in  this  court  was  for  one 
and  the  fanje  caufe  of  aftion ;  whigh  is  a  matter  traverfable, 
and  the  defendant  might  have  took  iffue  upon  it ;  but  here 
being  no  fuch  averment  no  fuch  iffue  could  be  took ;  and 
there  is  no  fufiicient  averment,  that  they  were  for  the  lam? 
i:aufe  of  aftion, 

2.  It  appears  upon  this  record,  that  the  fuits  were  for 
different  caufes  of  a£lion:    for  the  plaint  below  isfetout 
to  have  been  levied  in  placito  tranjgrejjionis  faper  caufam  ad 
damnum  of  tke  plaintiff  2o/.   and  the  declaration  below  is 
an  indebitatus  ajfumpjit  for  2o/.  pro  diverjis  pecuniarum  fummis  . 
per  praedidlupi  dependent  em  praefato  querent  i  prius  debitisy  i^a 
but  the  firft  count  in  the  declaration  here  is  upon  a  pro- 
miflory  note   for   12/.  lis.  made  by  the  defendant  to  the 
plaintiff  the  twenty-fifth  of  Marcby  1720.     And  it  was  in- 
fifted  upon  by  the  counfel  for  the  defendant,  that  fuch  a  de- 
claration as  was  below  could '  not  be  good,  becaufe    the 
plaintiff  ought  to  (hew,  for  what  the  money  was  due,  as 
money  lent,  5pc.  for  the  defendant  might  be  indebted  to 
the  plaintiff  for  fums  of  money  owing  by  him  to  the  plain- 
tiff, for  which  an  indebitatus  ajjumpfit  would  not  lie,  as  on  ji 
bond,  Wf.  and  the  faying  that  he  declared  fecundum  confue^ 
tudinem  civitatis  praedi6lae^  was  not  fiifficient ;  for  if  upon 
fuch  a  general  declaration  the  party  could  recover  contrary^ 
to  the  t  ules  of  the  common  law,  fuch  cuftom  ought  to  be 
fp(^out  fpecially  i  as  in  cafe  of  a  concejjit  folvere^  a  cuftom  to 
I  *  recover 
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Sto»y       recover  upon  it  muft  be  fet  out  fpecially.  '  Raft,  Intr.  550. 
'^  In  the  next  place  it  was  infifled  on,  that  this  promiffory 

note  could  not  be  given  in  evidence  to  maintain  the  decla- 
ration, if  it  fhould  be  took  to  be  for  money  lent;  for  though 
(a)  Acc»  ini     before  the  a<ft  of  3  £?  4  Ann.  c.  9.  a  {a)  promiflory  note  might 
y57.  be  given  in  cvi'leiice  on  an  indebitatus  aJi^TrtpJit  for  money 

lent  J  yet  fince  that  ftatute  thofc  notes  are  made  negotiable, 
*  and  an  adlion  will  lie  on  the  note  itfelf,  and  the  confidera- 

tion  (ball  not  bejnquired  into;  and  the  note  itfelf  is  now 
a  fecurity  for  a  debt,  whereas  before  it  was  but  an  evidence 
of  a  debt.  That  an  indebitatus  affumpfit  does  not  lie  on  a 
bill  ^f  <?xchang€,  by  P«tt;^//jufticc,  which  the  other  jufticcs 
did  not  deny.  2  Lutw.  1504,  in  the  ca{e  of  Bellafis  v. 
Hejler.  I  Lev.  298.  I  Ventr.  152.  Brown  v.  Londtn, 
Hardr.  487.  i  Mod.  286.  Milton's  cafe.  And  there- 
fore they  concluded,  that  it  appeared  on  the  record,  that 
the  fuit  oelow  and  the  a£lion  here  were  for  a  different  caufe 
of  aflion. 

The  judges  all  agreed,  that  fuch  a  general  indebitatus  af" 
fumpjitpro  diver/is  pecuniarumfummis  perpraedi^um  de^endin- 
tern  praefatb  querenti prius  debitisy  without  (hewing  for  what 
the  money  was  due,  as  money  lent,  t^c^  would  be  ill  in  the 
courts  m'WeJiminJifr  hall,  and  not  maintainable,  becaufe 
the  money  might  be  owing  for  what  an  indebittitus  ajfumpfit 
would  not  lie,  as  for  rent  upon  a  bond,  t^c.  But  Aen  Raj- 
mond  chief  juftice,  zn^  Reynolds  and  Pr0^^n  juftices,  held 
that  an  aftion  brought  on  a  promiflory  note  againft  the  per- 
fon  who  figned  it,  payable  to  the  plaintiflF  or  order,  for 
value  received,  and  w  action  brought  againft  him  on  an 
indebitatus  affumpfit  for  money  lent,  might  be  averred  to  be  the 
fame  caufe  of  aftion  ;  for  they  were  of  opinion,  that  in  the 
$i£iion  on  the  indebitatus  afjumpfit  for  qfioney  lent,  fuch  pro- 
miflbry  note  might  be  given  in  evidence,  and  would  be 
good  evidence  to  maintain  the  declaration.  That  fuch 
notes  were  allowed  in  evidence  in  fuch  indebitatus  affumpfit 
before  the  ftatute  of  3  C5f  4  Ann.  c.  9.  is  moft  certain,  and 
(h)  Ace.  ante  before  that  aft  an  (a)  aftion  would  not  lie  upon  the  note  ; 
757*  774)  825*  then  they  held,  that  the  ftatute  h^d  only  given  an  adion 
^  Mod  %^.  upon  the  notes,  and  made  them  negotiable,  which  they 
were  not  before,  but  had  not  at  all  altered  the  nature  of  the 
debt  J  and  therefore,  Pafih.  7  Geo*  B.  R.  between  Comber 
and  Wain^  Str.  426.  indebitatus  affumpfit  brought  for  money 
lent,  the  defendant  pleaded  he  had  given  the  plaintiff  a  pro- 
miflory note  figned  by  him,  pavable  to  the  plaintiff  for  that 
fum  of  money ;  and  upon  a  aemurrer  it  was  adjudged  for 
the  plaintiff,  becaufe  the  note  did  not  extinguilh  the  debt, 
it  not  being  of  a  higher  nature  than  the  promife  for  pay- 
ment of  the  money;  for  the  ftatute  had  not  altered  the 
nature  of  the  debts,  nor  made  the  note  of  a  higher  nature 
than  a  debt  on  fimple  contradi,  nor  could  it  have  any  pre- 
ference   in   payment   by   an    adpiniftrator   t^for^  other 

debts 
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debts  uppn  iimple  contraft.  Acd  it  is  held,  i  Salk.  23.  »toit 
HarJ^s  cafe,  ////.  8  fF.  3.  that  an  indebitatus  ajjumpfit  vfWl  axkihs. 
lie  againft  the  drawer  of  a  bill  of  exchange,  becaufe  he 
was  really  a  debtor  by  the  receipt  of  the  money.  And 
%  Lutw.  1585.  in  thecafeof£r«ww/VA  v.  Lloyd^  the  chief 
juftice  Treby  faid,  that  upon  an  indebitatus  affumffit  a  bill  of 
exchange  may  be  given  io  evidence,  to  maintain  the  a6lion; 
and  P^u;/// juftice  iaid,  that  on  an  indebitatus  ajfumpftt  for 
money  received  to  the  plaintiiF's  uie,  fach  a  bill  may  be 
left  to  the  jury,  'to  determine  if  it  was  for  value  received  or 
not.  But  this  muft  be  underftood,  of  indebitatus  ajfumpjit 
brought  againft  the  drawer,  not  againft  the  acceptor,  for 
an  indebitatus  affumfjlit  will  not  He  againft  the  acceptor  of 
a  bill  of  exchange;  and  the  cafes  cited  of  2  Lutw,  1594. 
Bellafis  V.  Hejievy  and  i  Ventr.  152.  arc  in  cafes  of  a£lions 
brought  againft  die  acceptor ;  and  fo  is  Hardr  487.  that 
debt  will  not  lie  againft  the  acceptor  of  a  bill  of  exchange. 

But  Fortejcue  juftice  faid,  he  had  never  known  a  bill  of 
exchange  given  in  evidence  on  an  indebitatus  ajfumpftt  for 
money  lent,  nor  a  promHTory  notefince  the  ftatute  of  3  b? 
4  Ann.  c.  9.  and  therefore  he  was  doubtful,  whether  it  could 
be  given  now  in  evidence  in  fuch  indebitatus  ajfumpftt ;  for 
before  that  zGt  the  note  was  but  evidence,  on  which  no  ac- 
tion could  be  maintained,  but  by  that  z&.  the  note  is  made  a 
fecurity  for  the  money,  upon  which  an  aftion  will  lie,  and 
the  confideration  of  the  note  (hall  not  be  inquired  into. 
And  the  action  upon  the  note  is  grounded  upon  a  ftatute, 
but  the  indebitatus  affumpfit  is  an  adlion  at  common  law  \  and 
therefore  he  was  doubtful,  whether  they  could  be  faid  to  be 
the  fame  caufe  of  a£tion.  And  he  cited  the  opinion  of  HaU 
chief  juftice,  as  reported  X  Fentr.  252.  X  in  confideratioa 
that  ^.  .would  marry  his  daughter,  promifed  to  pay  lOo/. 
and  in  an  adion  brought,  the  plaintiff  was  barred ;  and  in 
another  adion  brought  the  promife  was  laid  to  pay  lOo/.  at 
requeft^  and  held  it  could  not  be  averred  to  be  the  fame. 
To  which  the  chief  juftice  anfwercd,  that  in  that  cafe  the 
firft  promife  was  Upon  a  particular  confideration,  viz.  mar- 
riage  of  his  daughter  ;  and  in  the  fecond  there  was  no  con- 
fideration at  all,  and  therefore  it  was  but  nudum  pa5f^m^  and 
no  i.Qion  would  lie  upon  it :  however,  the  confideration  not 
appearing,  it  could  not  be  averred  to  be  the  came  caufe  of 
adion  widi  the  firft. 

But  then  the  queftion  wad,  whether  fuch  a  declaratioh  as 
Is  fet  out  in  the  plaintiff's  replication  to  have  been  in  the 
IherifF's  court,  could  be  good  by  cuftom ;  and  if  it  could, 
whether  that  cuftom  ought  not  to  be  fpecially  fet  out;  and 
whether  the  averment  was  fufHcient,  that  the  fuit  here  and 
the  fuit  in  the  flierifF*s  court  were  for  the  fame  caufe  of  ac- 
tion ?    It  being  {a)  fettled,  that  by  cuftom  an  action  might  («)  $ty.  j^. 

be 
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Sto»t  be  maintained  on  a  eonceffit  folvere^  the  judges  held,  fl»ai 
Atxini  ^^^^^  is  the  fame  rcafop,  that  by  cuftom  Jui  adioii  majr  be 
maintained  on  an  ajfumpfit  Johere^  and  money  lent  Riven  irt 
cvfdence  5  in  both  the  manner  of  declaring  being  infub-* 
fiance  the  lame,  v/z.  in  thiJ.firft,  that  the  defendant  ^m^ 
Jit  Johuere  to  the  plaintiff  Oo/.  pro  dlverfit  denariorum  fummii 
to  the  plaintiff  by  the  cefendant  frius  Mitts  jahendifj 
1  Ro.  Ab.  564.  pL  21.  and  in  this,  that  the  defendant  iVf- 
debitatus  fuit  to  the  plaintiff  ih  20/.  pro  diverfts  pecunicrunt 
Jummis  per  praediSfum  defendentempraefato  querent} prius  debt-  . 
fisj  praediBus  defendens  in  confideratione  inde  tunc  et  ibidem 
ajfumpfit  eteidem  querent!  promtjit  adfolvendum  to  the  plaintiff 
the  faid  20/.  Wr.  And  the  a^ion  on  the  concejfit  fihfcre  is 
liable  to  all  the  &me  obje&ions  as  this  affumpjitjohere  is^ 
In  the  next  place  they  held,  there  was  no  more  occafion  to 
fet  out  the  cuflom  at  large  in  this  eafe»  than  in  the  C9nce§i 
fohere^  in  which  cafe  it  has  been  adjudged,  the  cuftom  need 
jfot  be  fet  out  at  large,  but  decIaringy^r«;z^/97  conjuetudinemj 
yc.  was  fufficient.  Mich.  29  Eliz^  B.  R,  Houtier^s  eafe* 
^J^eon,  105.  And  /tfr/(/f«<r  juftice  faid,  it  had  been  noC 
long  fince  adjudged  in  this  court  between  Stevens  and 
Bntlandy  that  there  is  no  necefiity  to  (ct  out  the  cuftom  tt 
large  in  a  concejfii  Jolvere^  but  laying,  it  to  ht  Jecundum  £9n-' 
Juetudinem^  Wr*  was  fufHcietit^  . 

Then  as  to  the  averment,  they  were  of  opinion,  thaC 
the  plaintiff  has  fufficlently  averred,  that  the  fuit  here  and 
the  plaint  levied  in  the  fhcrifPs  court  were  for  the  femef 
caufe  ofaAion*  For  the  defendant's  plea  of  the  ftatotc  of 
limitations  is  pleaded  as  to  tbelirft  promife  in  the  d^xlara-' 
tion,  which  is  the  court  upon  the  promiffbry  note,  ^and 
prays  judgment  If  the  plaintiff  can  maintain  his  action  zs 
to  the  feid  firft  promife  ;  the  plaintiff  replies,  and  faj^s,  he' 
oi^ht  not  to  be  barred  of  his  adiion  as  to  the  faid  firft  pro-' 
mife,  becaufe  he  (after  (etting  out  the  cuftom  to  hold  th^ 
(herifPs  court)  pro  recjtperatione  damnorum  pro  nonperforma'* 
Hone  promijfionu  et  ajfumptionis  praedietae^Jciiicetj  1 1  February f 
1725,  at  the  court  held  before  the  fheriff,  y^.  in  propria 
perfonafua  venity  and  then  and  there,  in  the  faid  court  Jecun^^ 
dum  conjuetudinem  civiiatis  praedictae  levavitquandantquerelaai 
Juam  againft  the  defendant  in  placito  tranfgreffwnh  fuper  ca^ 
fum  ad  damnum  oi /^^  plaintiff  ao/.  (which  had  been  fuf-; 
iicient,  if  he  had  not  declared  below,  but  the  defendant  harf 
removed  the  caufe  before  declaration)  then  he  goes  on^ 
and  fets  out  the  procefs  awarded,  the  arreft,  the  appear- 
ance, and  that  in  et  fuper  ^uarela  praedicta  againft  the  de-* 
knAzntfciundum  confuetudinem  civitatis  praedictfe  he  declared? 
as  before,  and  then  fets  out  the  habeas  cortusy  and  bail  oit 
the  return  of  it  to  anfwer  the  plaintiff  de  placito  praedicto  fi-' 
eundum  conjuetudinem  ejufdem  curiae  \  and  that  thereupon  the 
..plaintiff  exhibited  his  faid  bill  ia  tbe  king's  bcnoh  againft. 

tb9 
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{\\€  defcndznty  moJo  et  forma  praedi^Iisy  pro  eadiem  caufa MC'  Story 

tknls  pro  qvalevavit  querelamfuampraedinam^utpraefertury  .    '" 
i^c.     And  judgment  was  givea  for  the  ph'intm  Novimber  '        "^  *** 
X I  in  this  term. 

Mr.  Juftice  Forteftue  Aland  verf.  ^land  Mafon.     Ii^o^rB.a. 

Rot.  477. 
.    S.  C  Str.  861. 

R.  juftice  Fortejcue  Aland  brought  a  writ  of  error  A deicndant  in 
returnable  in  the  court  of  king's  bench  in  England^  ^^^*^^^^^ 
to  reverfe  a  judgment  given  by  the  court  of  king*s  bench  in  ^mment  ofV- 
Irelandj  upon  a  writ  of  error  brought  by  the  plaintiff  return-  rorslhc  fame 
able  in  that  court,  to  reverfe  a  common  recovery  fufFered  matter  upon 
in  the  court  of  corfimon  pleas  in  Ireland^  and  alfo  to  reverfe  memVetawwa* 
the  ti\d  common  recoveryy    The  writ  of  error  returnable  given  inhisfiu 
in  the  king's  bench  in  Ireland  fet  out,  that  Henry  Aland'^^*    S.  c. 
]mor  by  deeds  of  leafe  and  releafe  dated  ^i^  -^June  1,681  '^^^' 
conveyed  the  lands,  of  which   the  common  recovery  was  str.  861. 
fuffercd,  tb  the  ufe  of  himfelf  for  life  without  impeachment  Fii2g.  116.  Tide 
of  wafte,  remainder  to  Jonathan  Aland  fecend  fon  of  the  X^^*^"*  '|'* 
faid  Henry,  Aland  for  life -without   impeachment  of  wafle,  to  awritoir  er- 
remainder  to  the  firft  fon  of  fonaihan  Aland  in  tail  male,  ror  to  reverfe  % 
remainder  to  all  the  other  fons  of  the  faid  Jonathan  in  tail*^"?!"°"*"«^®'^«^ 
male,  remainder  to  Henry  Aland^  junior  for  life,  remainder  Snt|ieads  no-^ 
to  truftees   and  their  heirs  in  truft  to  preferve  contingent  nagc,  and  hasir 
remainders,  remainder  to  the  firft  and  all  other  fons  of  the  ijj^pncnt  that 
hii  Henry  Aland  juni'er  m  tail  male,  with  other  me/ne  re^ '^^^JX'TJZ 
mainders  not  neceflary  here  to  be  maintained,  becaufe  they  notpjwd  ita- 
Were  detemlined,  remainder  to  the  plaintifF  bv  the  name  of  ^^in  to  a  writ  of 
ychnForUfiur,  farond  fon  of  EHm.nd  Fortefcne  of  Lcndcn  'Z^:^^ 
and  Sarah  his  wife  then  deceived,-  who  was  eldeft  daughter  and  the  recovery^ 
of  Henry  Aland  for  life  x^rithout  impeachment  of  wafte  ;  that  ^      ^^  ^      . 
Henry  Aland  fenior  died  without  leaving  any  other  iflue  male  wTitof  errw^thc 
than  Henry  Alana  junior  and  Jonathan :    then  it  fets  out  a  judgment  on  the 
common  recovery  fuffercd  of  the  lands  fettled  as  aforefiid,  SSj^^n^^J^ 
Pafck  2jac.  2.  in  the  common  pleas  in'  Ireland^  ^^^rein  ed  before  the  re^ 
ff^iUlam  Toung  was  demandant,  Arthur  lowers  and  Richard  cowry,  and  if 
Smith  tenants,    and  Jonathan  Aland  vouchee,  who  vouched  t^^  judgment  is' 
the  common  vouchee,  and  judgment   given,  and  an  habere  ^vcry  ftialfnot 
facias  feijinam  awarded,  returnable  Trin,  2  Jac,  2.  which  be  meddled  withv 
was  returned  executed  ;    that  Jonathan  Aland  died  without  Vide  Str.  tasS^ 
iffue  male,  and  Henry  Aland  junior  died  without  iffae^  male^ 
and  the  other  intervening  remainders^   upon    which    the 
plaintiff's  remainder  was  expe<^fant,  were  determined :  and 
then  the  plaintiff  affigns  the  general  error  in  the  recovery, 
kni  przys  zfiire  fojcies  to  Aland  Mafon  grandfon  and  heir 
of  John  Mafifij   which  is  ^ant^d,  as  alfo  a  fare  facias 
sigainft  the  terre-tenants  of  the  lands  in  the  recovery.    After 
^fcire  facias  returned  as  to  the  heiran:d  terre-tenants,,  the 
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heir  being  an  infant  appears  by  his  guardian,  and  the  tefre< 
tenants  appear  bj  attorney }    and  after  an  imparlance  the 
infant  prays  oyer  of  th^fcire  facias  and  of  the  return,  which 
being  granted,  he  pleadf,  that  afcer  the  making  the  &i(i 
indentures  of  leafe   and   releafc,  the  faid   Henry  JlanJy  at^ 
Wf.  31  Augujl  168 1  died  without  anv  other  iffue  male  than 
the  faid  Henry  Aland junUr  and  Janath:in  Aland  \  that  after- 
wards Henry  Aland  junior  dX^i  at,  £«ff.  31  July  1683  with- 
out any  ifTue  male  of  his  body,  and  the  fatd  Jonathan  Aland 
furvived  him,  and  the  faid  Jonathan  Atdnd  was  feifcd  of  all 
the  faid  lands,  ^c.  in  his  demefne  as  of  fee,  and  afterwards 
t;iz.  21  Auguft  1 69 1  died  at,  t^c,  feifed  in  fee  babens  exittati 
Sarah  AlanddaiU^hter  and  heir  of  jfonathan  AlaHd^  and  after 
his  death  all  the  faid  lands,    Cs^r*    defcended    to  the  (aid 
Sarah  Aland^    as  daughter  and  heir  of  yonatha»j  and  the 
laid  Sarah  ratione  defcenfus  illius  into  the  faid  lands,  ^c.  did 
enter,  and  was  feifed  in  her  demefne  as  of  fee ;    and  being 
{o  feiled  20  O^ober  iji^  died  at,  {ffr.    feifed  of  the  laid 
lands,  Wr,  in  her  demefne  as  of  fee,  bahens  exitum  praeiic- 
turn  Aland  Mafon  filium  ei  haeredem  praedifiae  Sarae^  after 
whofe  death  the  faid  lands,  ^c,  defcended  to  the  (aid  Alani 
Jifafon  as  fon  and  heir  of  the  faid  Sarahj  and  the  faid  Jland 
Mafon  rationt  defcenfus  illius  into  the  faid  lands,  &c.  intravit 
etfuit  et  ejl  inde  feifitus  in  dominico  fuo  ut  d$feodo  \  and  the 
faid  Aland  Mafon  being  fo  feifed,  difit  quod  iffe  eft  infra 
aetaiem  wginti  unius  annorum^  et  mn  intendit  quod  duranti 
minori  aeiaiefua  praedi^us  the  plaintiff  procederety  Anglice 
ihould  proceed,  et  petit  quod  breve  de  errofe  praediSliun  et 
bquela fufradi£fa  remaneant  ufque  ad  aetatem  unius  et  fiiginti 
annorum  ejufdem  Aland  Mafony  et  quod  the  plaintiff  ulterius  in 
hrevi  de  error e  praediHo  et  hquela  praediffa  non  procedat  verfui 
praediSfum  Aland  Mafon  donee  pervenerit  adfuam  aetateM  unius 
et  viginti  annorunu     To  which  plea  the  plaintiff  fays,  quod 
placitum  praedi£ii  Aland  Mafon  fuperius  placitatum  materiaque 
in  eodem  contenta  minus  fuffcientia  in  lege  exifiunt  adipfum  the 
plaintiff  ab  brevi  de  errore  praediSlo  et  loquela  praedUfa  pro^ 
cedendo  verfus  the  faid  Aland  Mafon  donee  pervenerit  adfuam 
plenam  aetatem  unius  et  viginti  annorum  praccludendum^  ife^ 
and  prays  that  the  judgment  aforefaid,  ob  errores  in  records 
et  proceffii  praediSfo    revocetur    adnulletur    et  penitus  pr€ 
nutlo  habeatur^  ^c.      The  defendant  Aland  Mafin  by  his 
guardian  joins  in  demurrer,  and  prays,  quod  breve  do  er- 
rore  praedilium  verfus  eum  non  procedat^  donef  pervenerit  ad 
plenam  aetatem  unius  et  viginti  an/torum*     Tihe  terre-tenants 
pray  ^er  of  the  fcire  faeias  and  return,  after  having  which 
they   plead,    that  the  faid  Aland  Mafon  die  impetratintss 
fraediSli  hrevis  de  fcire  facias^  et  diu  antea^  fuit  et  nunc  ^ 
tenens  ut  de  libera  ttnemento  of  the  faid  lands,  He.  and  of' 
•very  part  thereof  in  the  iaid  writ  of  fcire  faeiat  mention^ 
cd;   tf^/^^  i&^r  that  tKi^y  or  any  of  them  oie  day  offutng 
Ifa^  £ud  fcire  fadasy   ov  zH  zny  time  after^  wcro  or  was 
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tenslnt  »/  de  libera  tenemento  of  the  faid  landsj  £fff.  in  the  JJpRTEscrot 
fcire  facias  tnentidned,  or  of  any  part  thereof,  as  by  the  re-J*^  Aiand 
turn  of  the  faid  fcire  facias  is  Aippofed  i  and  this  they  aver.      At  and 
&^f.  and  pray  judgtnent  of  the  faid  wvit  of  fcire /anas  and      Mxiok* 
the  return  thereof.      And   after    feveral  continuances  the 
court  of  king's  bench  gave  judgment,  quod  loquela  praediSia 
futer  breve  de  errore  praediSium  remaneret  ad  aetaUmpraedi£ii 
Aland  Mafon^  i^c.     The  writ  of  error   returnable   in  the 
king^s  bench  in  England  fets  out  this  whole  record  of  the 
writ  of  error  returnable  in  the  king's  bench  in  Ireland^  and       , 
then  Mr*  juftice  FortefcUe  plaintiff  in  error  aiEgns  his  errors 
in  perfon  in  the  common  recovery  in  therommon  pleas  in 
Ireland^  vi%»  that  the  original  0)|ght  to-  nave  been  abated^ 
and  alfo  in  the  judgment  of  the  king^s  bench  in  Ireland^ 
To  this  the  defendant  by  guardian  pleads  his  nonage,  and 
that  he  is  but  of  the  age  of  thirteen  and  no  more,  and  prays^ 
that  proceedings  may  ftay  on  this  writ  of  error^  until  \\A 
attains  the  age  of  twenty-one  yearsj     To  which  the  plain- 
tiffin  error  demurs^  and  prays,  that  the  court  will  proceed 
to  examine  the  errors  aiEgr^d,  and  reverfe  both  the  judg-*      , 
ments,  fcfr.  The  defendant  joins  in  demurren 

Laft  Trinity  term  this  was  afgued  by  Mr.  Filmet  for  the 
plaintiff  in>  error,  and  by  Mr*  ferjeant  Darnall  for  the  de^ 
fendant  in  erron  Mr<  Filnter  faidj  that  this  plea  was  iit 
nature  of  a  plea  in  bar  of  the  writ  of  error,  and  to  hinder 
this  c6urt  from  examining  the  judgment  of  the  court  of 
king's  bench  in  Ireland^  to  fee  if  it  was  rightly  given.  Tke 
judgment  there  was  upon  the  defendant's  pleading  his  non- 
age, that  the  proceedings  on  the  writ  of  error  ihould  ftay^ 
till  he  attained  his  age  of  twenty-oiie  years ;  then  when  the 
defendant  pleads  here  his  nonage  to  this  writ  of  error,  he 
falls  within  the  known  rules^  that  non  debet  adduci  exceptia 
ejus  ret  {ujus  petitur  dijfolutio ;  for  the  allowance  of  his  age 
by  the  king's  bench  in  Ireland  is  the  very  grievance  com-r 
plained  of  in  this  writ  of  error  here^  and  yet  that  nonage  is 
i^fiiied  on,  to  binder  this  court  confidering^  whether  that 
plea  wasjuftly  allowed  in  Ireland,  If  a  man  is  outlawed 
after  judgment^  and  he  brings  a  writ  of  error^  as  well  td 
reverfe  the  outlawry  as  the  judgments  a  plea  of  that  out- 
lawry to  the  dilability  of  the  perfon  of  the  plaintiff  in  error 
will  Jiot  be  good,  but  the  eotirt  will  examine  the  errors^ 
7  Hen,  6.  44.  Bro,  Error  70.  Cq,  f^it,  128.  .  And  if  this 
plea  ihould  be  allowed  to  hinder  the  proceedings  upon  the 
writ  of  error,  and  the  judges  from  looking  into  the  judg-« 
ment  of  the  king^s  bench  in  Ir elands  let  that  judgment  be 
ever  foerroneoUSt  it  could  not  be  looked  into^  tin  the,de<« 
fendant  in  error  has  had  the  full  benefit  of  the  judgment^ 
for  that  judgment  is  only  to  ftay,  iSCi  till  he  comes  to 
twenty-K>ne#  And  that  this  6ourt  fhotild  be  hindered  from 
examining  the  judgmeht^  by  pleading  that  matter,  the  al-* 
lowance  wberjeof  is  complained  of  to  be  the  very  error  in 
tbe jadifment  beloW)  would  be  very  abfurdf 
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FoKTEtcuvi      But  in  maintenance  of  the  plea  Mr.  ferjeant  DamaRit^ 
Aland      ^Rftcd,  that  if  the  defendant  had  joined  rn  the  affignment  of. 
Aland      errors,  he  would  thereby  have  waved  the  benefit  of  his  age ; 
Masoitj       for  this  court  could  not  take  notice,  whether  he  was  under 
.  age  or  not,  nor  when  he  came  of  age  ;   what  hfs  age  wa5, 
,|tvhen   he  pleaded  in  Ireland^  would  not  be  material  i  but 
whether  he  was  now  under  age  or  not ;    for  if  he  was  now 
under  age,  this  court  ought  not  to  proceed  tO' examine  the 
errors,  this  writ  of  error  being  brought  to  re^rfe  the  com- 
mon recovery  as  well  as  thO'  judgment  of  the  king's  bench 
in  Ireland. 

And  this  Mrclraelmai  term  Nov.  17th  Mr.  IViUiams  for 
the  defendant  in  error  farther  argued,  that  the  writ  of  error 
being  to  feverfe   fhc   common   recovery,    as  well  as  the 
judgment  in  the  king's  bench  in  Irehnd^  the  defendant  in 
error  might  hare  feveral  things  to  plead  fmce  the  jadgment 
in  Ireland^  as  a  releafe,  tf  r.  which  the  conrt  will  not  put 
him  to  plead  during  his  infaney,  left  he  might  be  prejudiced 
by  his  miftake;    and  therefore  this  pteawas  a  good  plea. 
He  infifted  alfo  upon  the  antiquity  of  the  common  recovery, 
which  was  jfuffered   i  Jac.  2.  the  long  enjoyment  of  the 
lAnd  under  it  ever  fince;  and  relied  much  upon  the  cafe  of 
Jferbert  ¥•  Brown^  Cro,  yae.  392.  where  in  error  brought 
tb  reverfe  a  fine  levied  by  the  plaintifPs  hufband  and  herfelf, 
and  error  affignedy  the  defendant  in  error  pleaded  a  deicent 
to  him  of  the  lands,    and  that  he  was  terre-i^enant,  and 
))leaded  that  lie  was  within  age,  and  prayed  that  the  parol 
ihould  demur :    the  plaintiff  counterpleaded  the  a^e,   that 
Ihe  was  intitled  to  dower  before  the  fine,  and  this  fine  only 
barred  her,  wherefore  flie  fcied  .this  writ  of  error  to  be  re- 
fiored  to  her  writ  of  dower ;   and  upon  demurrer  to  this 
(iounterplea  it  was  adjudged,  the /^r^/fhould  demur :  which 
fiiews  the  great  care  the  lavfi"  takes  of  infants.     Although 
tlie  perfbn  the  infant  had  to  contend  with  was  one  deemed 
•     a  great  favourite  of  the  law,  and  that  the  writ  of  error  in 
that  cafe  was  only  brought  to  fdverfc  the  fine  in  order  to 
#eftore  her  to  her  writ  of  dover,  and  nonage  would  be  no 
plea   in  a  writ  of  dower ;    yet  the  parol  in  that  cafe  was  to 
demur,  till  the  infant  Came  of  ag^e.    And  he  infifted,  that 
that  cafe  was  in  a  manner  the  lame  as  this.     He  aipied 
farther,  thit  though  the  fame  plea  was  pleaded  to  the  writ 
or  error  in  the'king's  bench  in  Irelaadj  yet  it  might  be  in- 
formally pleaded  y    and  it  would  be  hard  the  ir&nt  fliould 
fufFer  for  informal  pleadings  and  therefore  it  was  but  rca- 
fonable  and  juft,  to  allow  him  to  plead  his  infancy  to  this 
writ    of  error-     Mr.  Fazaierley    was    going    to    anfwer 
Mr.  JVtlliams  for   the  plaintiff  in  error,  but  the  juftices 
being  clear 'of  opinion,  they  ftopped  him.     And  diey  chief 
juftice,  and  Reynolds  and  Prohyn  juftices  {Fortefcue  jmAxcc 
being  abfent,  it  being  his  own  caufe)  -held  it  could  not  be 
fufficient  to  hinder  this  court    from    confidering  of  the 
judgment  given  by  the  king's  bench  in  hclamlf    The  firft 
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thing  to  be  confxdercid  upon  this  writ  of  error  is,  whether  Po»t»«cu< 
the  judgment  that  the  parol  fhall  demur  for  the  nonage  of  a^**"* 
the  defendant  in  error  is  good^  if  it  is,  it  will  be  affirmed, 
and  rfie  ertors  iri  the  recovery  cannot  be  looked  jnto ;  yet 
If  it  is  not,  it  ought  hot  to  be  affirmed  ;  if  it  is  affirmed^ ' 
the  defendant  ^11  have  the  fame  advantage  as  if  this  plea 
had  been  allowed ;  but  If  it  ought  not  to  be  affirmed,  by 
reafon  it  is  n6t  pleadable,  it  would  be  very  ftrange,  that  it 
fhould  be  allowed  here,  only  to  make  the  plea  below  good^ 
when  it  is  liot*  The  confequence  of  allowing  fuch  plea 
will  be,  to  let  the  party  have  the  intire  benefit  of  an  erro- 
neous judgment.  For  fuppofe  in  dower  upon  a  plea  of 
nonage  the  court  fhould  give  judgment  the  pardl  fhould  de^ 
mur,  yet  if  error  is  bf ought  on  that  judgment4  ai^d  the  de- 
fendant fhould  plead  the  fame  plea  here,  and  it  muft  he 
allowed,  the  party  would  have  the  whole  benefit  of  the  er- 
roneous judgment;  bccaufe  till  he  comes  of  age,  by  the 
allowing  the  plea  here,  it  could  not  be  confldered,  whethei* 
the  judgment  below  was  right  or  wrong,  and  when  he  iS 
come  of  age  the  defendant  hafi  had  the  whole  benefit  of  the 
erroneous  "judgment  below,  which  was  only,  that  thit  parol 
fhould  demur  till  he  came  of  age.  This  feems  to  fall  di- 
rcdly  within  that  rule  of  ndn  debit  adduci  exceptid  ejus  rei 
tujus  petiiur  diffolutid,  and  the  cafes  dted  \Vhich  baVe  been 
adjudged  upon  that  principle.  If  the  defendant  had  joined 
in  the  affignment  of  errors,  he  would  not  thereby  have 
Waived  the  benefit  of  his  nonage,  bccaufe  that  is  adjudged 
to  him  by  the  court  of  king's  bench_^  in  Ireland,  The  cafe 
cited  by  Mr.  ffllilafhs  does  not  come  up  to  this,  becaufe 
that  was  upon  plea  of  nonage  to  the  firfl  writ  of  error, 
which  was  allowed,  and  well  j  but  to  bring  it  to  this  cjife, 
that  fhould  have  been  of  the  fame  plea  of  nonage  to  a  Writ 
of  error  brought  upon  the  judgment  which  allowed  the 
nonage  in  the  "firfl  writ  of  error.  Judgment  was  given 
Nov.^i'jy  that  the  defendant  in  error  fhould  anfwer  to  the 
errors  affigned.  {a) 

(a)  The  judgment  in  IfJaHdvvzs  afterward!  alfiJtnad.  Vide  Stn  8l62.  Yivip  t^h>   irA 
ri4.  1  Bernard.  B.R.  loo.  iji.  288.  ^^'  ""* 

Goodright  verf.  Pullyn  et  aV. 

$.  C.  Str.  729.    1  Barnard.  B.  R.  6.  2£q.  Abr.  Deidfet  D.  pi.  «6.  iftetf. 

THE  plaintiff  brought  art  ejeftmerit  for  feveral  "^^f- the  body  of  a 
fiiage^  and  lands  in  IJltngfon  on  the  demife  of  j^^u^^r^  man  to  whom 
JLiJlin  Un  flot  guilty  pleaded,  the  jury  fouhd  the  defendants  the  win  gives 
not  guilty  as  to  part  of  the  premifes  -,  and  as  to  the  refl  they  ^^^J|^J^^^ 

Veftf  ill  the  ancef^or.  Vide  1?earne  3d  cd.  zito  14J.  iWiJll  312.  notwithftanding  the  premifes 
at-e  {plvejl  to  him  cxptefsly  ibr  life,  notwitk{i:lnding  the  words  ^  His  heirs  fof  eVei^*  are  fuperaddcd 
to  the  limitation ;  and  notwithftandinstthertextlimitaten  o^r  i?  mftde  cxpfetbly  «  if  the  an- 
oeilor  (hall  die  without  fiich  heir  male/*  Under  a  devife  to  ^.  fur  [iie,  and  after  his  deceafe  to  the 
heirs  nnles  of  tlie  bocly  of  the  laid  A.  and  his  heirs  for  erer,  but  if  4,  (halt  die  withottt  fuqh  hair 
jpak,  rcmaiftdcf  OVtf,  A  takes  ati  eAate  tail. 

Y  y  «  found 
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pooDircRT   found  a  fpecial  verdi£l;  that  Nicholas  Lijle  was  feifed  in  fee 
p    ''  of  the  prcmifes  in  queftion,  and  being  fo  feifed  23  A^nl 

1694  duly  made  and  publifhed  his  laft  will  \  and  thereby  be- 
vifed  the  premi(es  in  queftion  to  Mary  his  wife  for  life,  and 
after  her  deceafe  then  he  devlfed  the  fame  to  Nicholas  Ufii 
ion  o^Kendrick  LiJU  for  his  life,  and  after  the  deceafe  of  the 
faid  Nicholas  he  devifed  the  fame  unto  the  beirs  males  of 
the  body  of  the  faid  Nicholas  lawfully  to  be  batten  and 
his  heirs  for  ever ;  but  if  the  f^d  Ntchoias  LiJle  fhouldhappen 
to  die  without  fuch  heir  male,  then  he  devifed  them  to 
Edward  UJle  of  Holt  for  life,  and  after  his  death  to  and  for 
the  ufe  of  the  heirs  male  of  the  body  of  the  (aid  Edward 
>  Liflc  lawfully  ifliiing  and  His  heirs  for  ever ;  and  for  default 
of  fuch  heir  male  he  devifed  them  to  Charles  Crokt  Llfle  ia 
fee :  then  they  find,  that  Nicholas  Lifie  the  teilator  died 
feifed>  (/r.  20  May  16^4:  that  after  his  death  Aiarybis 
wife  entred  and  was  feifed  for  life,  and  di^  1694.  That 
after  her  death  ^/icholas  the,  dcvKet  entred  and  was  feifed 
according  to  the  faid  will,  prout  lex  pofiulat :  that  the  20di 
of  June  1 70 1  Edward  Lifle  cX  Holu  the  devifee  in  remain- 
der, had  iiiue  Edward  his  eldeft  fon  axid  heir,  theldibr  of  the 
plaintiff:  that  Edward  the  fiither  died  in  1722:  then  they 
nnd  that  Nicholas  Lifle  the  devifee  by  indentures  of  leafeand 
releafe  dated  the  9th  and  10th  of  june  1704  made  a  tenant 
to  the  praecipcy  in  order  to  fuffer  a  common  recovery,  ^c. 
of  the  tenements  in  queftion  ;  and  they  find  the  recovcqr 
iliftered  accordingly,  in  which  the  faid  Nicholas  Lifie  was 
vouched,  and  vouched  the  common  vouchee  9  which  reco* 
very  was  to  the  ufe  of  the  faid  Nicholas  Lifle  in  fee  :  that  he 
I  April  1720  died-  without  leaving  any  iftue  of  his  body, 
feifed,  i^c. 

The  queftion  upon  this  fpecial  verdid,  which  was  found 
before  the  late  lord  chief  juftice  P ratty  was  whedier  Nicho- 
las  Lifle  die  devifee  took  an  eftate  tail  or  an  eftate  for  life 
enly  by  the  will  f  if  he  took  but  an  eftate  for  Ufe,  the  lefibr 
of  the  plaintiff  had  a'  good  title  ;  but  if  he  took  an  eftate 
tail,  then  Nicholas  by  the  common  recovery  barred  the  re- 
mainder devifed  by  the  will,  under  which  the  plaintiff  claim- 
ed, and  he  had  no  title,^  but  judgment  ought  to  be  given  for 
the  defendants. 

Mr.  BootU  for  the  plaintiff  argued,  that  Nicholas  took  an 
eftate  for  life  only-  The  teftator  intended  him  only  an  eftate 
.  for  life,  becaufe  he  has  devifed  it  in  exprefs  words  to  him  for 
his  life ;  and  although  the  next  devife  is  to  the  beirs  male 
of  his  body,  which  generally  fpeaking  are  words  of  limita- 
tion, and  not  of  purchafe,  yet  by  the  tenor  of  this  wiD  the 
eftator  defigned  them  words  or  purchafe,  to  be  a  dcfcrip- 
tion  of  a  perfon,  the  fame  as  if  he  had  {^djoKy  becaufe  he 
goes  on -and  devifes  the  lands  to  his  heirs  forever.  Who 
is  that?  that  is  the  perfon  defcribed  under  the  words  heirs 
nalcy  which  ihews  he  intended  but  one  perfon,  fiiice  be  ufes 

the 
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h«  word  his.     Then  he  goes  on  and  fayS)  that  if  Nicholas  Ooovrigrt 
(hould  happen  to  die  without  fach  heir  male,  again  in  the     ^    ^  * 
fingular   number,  and  manifcfts  the  de/ign  by  the  words     *^'"^^^- 
heirs  males  to  defcribe  a  perfon  who  fhould  take  by  pur- 
chafe  ;  and  therefore  he  faid  this  was  Archer'^  cafe,  i  Co, 
66.  A.  devife  to  Robert  Archer  for  life,  and  after  to  the  next 
heir  male  of  Roherty  and  to  the  heirs  male  of  the  body  of 
fuch  next  heir  male :    adjudged  Robert  took  but  an  eftate 
for  life.     Now  here  the  words  bis  and  without  ftuh  heir  male 
are  as  certain,  and  make  as  good  a  defcription,  as  next  heir 
male.     He  cited  alfo  i  RoL  Abr.  137.  pi.  13.    If  A.  devifcs 
to  B.  his  eldeft  fon  for  life,  the  remainder  to  the  fons  of  A  / 

lawfully  to  be  begotten,  and  if  they  alien,  his  daughters  (hall 
have  the  fame  eftate,  remainder  to  his  right  heirs ;  B.  has 
but  an  eftate  for  life,  and  not  an  eftate  tail,  but  his  fon  fhall 
have  by  purchafe.  He  compared  this  cafe  likewife  to  fFilcTt 
cafe,  6  Co.  17.  where  'tis  held,  if  lands  are  devifed  to  ^ 
and  his  children,  and  A.  has  no  children  at  the  time  of  the 
devife,  it  is  an  eftate  tail  in  A.  but  if  the  devife  is  to  A.  and 
after  his  deceafe  to  his  children,    there  A.  takes  but  aa  "^ 

eftate  for  life,  and  every  child  he  has  after  may  take  by  way 
of  remainder.  Therefore  he  concluded,  Nicholas  took  an 
eftate  for  life  only.  ' 

Mr.  Fazaiertey  for  the  defendant  argued^  diat  the  intent 
of  the  party  could  not  controul  the  fetded  rules  of  law» 
And  therefore  in  the  cafe  of  King  v.  Mellingi  %  Lev.  59, 
I  Vent,  a  14.  225.  the  devife  was  to  B.  for  life,  and  after 
to  the  ifTue  of  his  body  by  his  fecond  wife,  with  power  to 
make  a  jointure.  There  was  the  fame  inference  made  as  jto 
the  intent  of  the  devifor,  tfiat  B.  fliould  take  but  an  eftate 
for  life,  and  ftronger^  becaufe  a  power  was  added  to  make 
a  jointure,  vriiich  was  unneceftary,  if  he  was  intended  to  be 
tenant  in  tail ;  the  devife  over  was  to  the  iflue,  which  is  not 
fo  properly  a  word  of  limitation  ;  and  yet  it  was  held  to  be 
\an  eftate  tail  is  B* '  No  rule  is  more  known,  than  where 
an  eftate  is  given  to  a  man  for  life,  and  afterwards  to  his 
heirs  males,  that  makes  an  eftate  tail.  But  'tis  objeded^ 
that  the  word  his^  and  for  default  of  yWA  heir  maUy  qualify 
the  words  heirs  males,  and  makes  them  only  a  defcription  of 
a  perfon,  and  the  fame  if  he  faid  next  heir  male,  as  in  Ar^ 
fber^s  cafe.  But  as  to  that  he  anfwered,  then  only  one  fon 
of  Nicholas  coM  take,  which  can  never  be  fuppofed  to  he 
the  intent  of  the  devifpr.  In  the  next  place  the  words  heirs 
males  muft  be  rejeSed  ;  but  no  words  ought  to  be  rejeSed, 
if  they  can  aH  ftand  in  a  will,  as  they  may  in  this  cafe,  if 
heirs  males  are  conftrued  words  of  limitation  ;  for  hij  heirs 
fnay  properly  in  grammar  import  the  heirs  of  Nicholas  the 
devifee;  and  then  for  defisiult  of  fuch  heir  male  will  refer 
fiaturally  to  the  heirs  male  mentioned  before ;  fo  that  all  the 
words  will  ftand.  But  by  the  other  conftrudlion  the  words 
heirs  males  muft  be  rejeaed.  In  the  cafe^  of  Backboufe  v. 
^  ff'elU, 
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Dpo»fti6«Y    TTeHs^  which  was  adjudged  HiL  iiJnn.  B.  R.  i  Eq*Ar, 
top  *  Devifei.  D.  pL  27.  4th  cd.  p.  J84..  10  Mod  l%\.     Qilh, 

l^aw  and  Equity  20.  1^9,  Port.  133.  Thomas  Barker  de- 
vifed  to  y«i«  Barker  for  life  only,  without  impeachment  of 
wafte,  and  after  to  his  iffue  and  Ac  heirs  males  of  the  body 
of  fuch  iflue,  and  if  h?  die  without  iiTue,  i:lc^  it  was  ad- 
judged tha^  John  Barker  took  an  cftate  only  /or  life ;  bqt 
Mr.  Fa%akerley  (aid,  that  the  earl  of  Macclesfield^  who  de- 
livered the  opinion  of  the  oourt  faid,  if  the  devife  had  been 
inftead  of  ifTue  to  the  hejrs  males  of  the  body  of  JohnBarker 
t^c,  it  would  have  been  otherwife«  He  cited  the  cafe  of 
Jrkins  V.  JtktnSi  Cro,  Eliz.  248.  Moor  503.  pL  8er.  as 
an  appofite  cafe }  where  the  devife  was  to  S.  and  the  heirs 
of  his  body,  and  after  the  deceafe  of  5,  (not  faying  without 
heirs  of  his  body). he  wills  the  land  (hould  remain  to  £. 
eldeft  fon  of  S.  and  the  heirs ,  of  his  body,  with  remainder 
to  three  other  fons  of  S,  in  the  fame  manner :  that  was  ad- 
judged an  eftate  tail  in  S.  notwithftanding  after  his  deceafe 
the  devife  was  to  B,  and  the  three  other  fons,  becaufe  thofe 
were  not  fpecial  nor  particular  enough  to  alter  the  devife 
before  to  S.  and  the  heirs  of  his  body.  So  here,  the  words 
his  and  without  fuch  heir  male  cannot  alter  the  former  devife 
to  Nicholas  for  life,  and  after  his  deceafe  to  the  heirs  of  his 
body,  whici)  make  an  eftate  tail  as  much  ^  a  devife  to 
Nicholas  and  the  heirs  male  of  his  body. 

The  J4dKes  were  all  unanimous  of  opinion,  that  this  was 
an  eftate  tail  in  Nicholajf  LiHe  the  devifee.     For  if  lands,  &^, 
are  devifed  to  A.  for  life,  thoudi  tHe  words   vrithout  im- 
r«)  Vi^  ante     peachment  of  wafte  are  added,  or  with  {a)  a  power  to 
^'3;  make  a  jointure,  and  after  his  deceafe  to  his  heirs  males, 

J^.  thereby  takes  an  eftate  tail,  ^nd  this  is  fettled  (o  firmly 
fince  the  cafe  of  K\ng  v,  Meltings  %  Lev.  59.  that  it  is  not 
to  be  difputed  ;  for  the  word  heirs  is  properly  a  word  of 
limitation,  s^nd  not  of  purchafe.  But  the  words  i0ue  male 
or  female  jire  not  properly  words  of  Jirr.itation  j  and  there- 
fore if  lands,  lie,  by  deeds  are  conveyed  to  ^.  and  his 
iflue  male,  or  ifliie  female,  he  takes  no  eftate  in  tlil :  but 
inawjll,  a  devife  tp  A.  for  life,  ^and  after  his  deceafe  to  his 
ifliie,  without  mofe,  willc^rry  an  eftate  tail  to  A.  So  that  if* 
fue  is  fometimes  a  word  pf  purchafe,  fometimes  of  limitation 
according  tp  the  different  penning  of  the  will.  Th^n  tfaej 
held,  the  fubfequeht  words  relied  upon  W  the  plaintiff,  as 
biS',  and  if  be  dies  without  fitch  heir  male^  tire  not  fufficient 
to  reftrain  and  alter  the  operation  of  the  words  heirs  male?, 
and  (q  qualify  them,  as  to  make  diem  a  defcription  of  the 
perfon.  /Vrr</fi// juftice  thought  i&iV  in  grammatical  con- 
ftru6lion  would  properly  refer  to  Nicholas^  but  as  to  that 
the  other  judges  gave  no  oninion,  But  they  all  held,  that 
the  operation  of  plain  and  clear  words,  and  a  fettled  rule  of 
law,  ftiould  not  be  defeated,  or  broke  into,  by  uncertain  or 
doubtful  words,  which  they  took  the  laft  at  leaft  to  be, 
'    '  But 
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But  in  efFca  the  words    heirs   males  muft  be  rcjefteid,  C«)»hoht 
to  make  this  an  eftate  for  life  only  in  Nicholas.     And  there-     p„x.|yH. 
fore  judgment  iv^s  given  for  the  defendant,  N^v*  tjiie  |8thf 
1726. 

Crockatt  verf.  Tones.  '"^-  ^'^^  m. 

S.  C.  Str.  734. 

IN  cafe  lipoid  a  promiffory  note  payable  to  £.  or  ^^^^^t^^^^^c^^ 
figned  by  the  defendant,  and  indorfed  to  the  plaintiff  jtation^° if  ^hc 
the  defendant  pleaded  the  ftatute  of  limitations ;    the  plain-  plaintifr replies 
tiff  replied,  a  latitpt  fued  out  within  the  fix  years,  and  re-  thathefuedoiit 
gularly  continued,  fcfr.  to  which  there  was  a  rejoinder,  and  Sic  time  pie-"* 
a  denMjrrer  to  the  rejoinder^     Which  b^eing  held  ill,  ferjeant  icribed  by  the 
Chappie  objefted  for  the  defendant,  that  3ie  plaintiff  ought  ft»tute,  he  need 
to  have  (hewn  a  bill  of  Middlefex,  as  a  foundation  of  the  "°[J?;^  *f  „ 
/atitaty  the  iatttat  referring  to  it.   But  adjudged,  the  replica-  of  Middiefex 
ttonof  the  iatttat^  without  fliewineabill  of  Middlefgx  pix- p^teedcnt^ 
cedent^  was  fufficient  to  avoid  the  ftatute.     And  fo  it  was 
adjudged,  Mich,  g  Geo.  B.R.  Hollijier  v.  Cotiljlony  Str.  550. 
Sec  Stiles  156.     I  Sid,  53,  60.    Judgment  for  the  plaintiff, 
Nw.  18,  17^6^^ 

Graddell  and  otfiers  againfi  Tyfon*  ^*.B!R.Rot. 

-307. 

ERROR  upon  a  judgment  given  in  the  common  pleas  Uponthegeneml 
after, vcrdift  in  debt  upon  a  bond  againft  Tyfon.     The  affiRnmentof 
record  returned  was  thus,  Ehor.  Jf.  Anna  Graddel vidua^^^^l^f^^ 
Hdaximlianus  Ne^on^  et  GaVridusJPrefcott^  executor es  tefla^xtomey  u^Mch 
meftti  €t  ultintae voluntatis  Chrijiothori  Graddell^  qui  quidem^^^^^^ 
Cbrijiopborusetquidam  Johannes  fVeJibyetiamdefunSiusJkerunt  doit^oll^^ 
€xgcut$rts  teftanuntiet  ultimae voluntatis  Dorotheas  1reJibyde'\tM  thcaftion 
funSlai'i  quern  quidem  yohannempraediHus  Chnjlophorus  fuper^  ^"^  commenced 
vixity  per  Willi£lmum  W.  attornatumfuumquerunturdeWiW^^^^^^^ 
Uelmo  Jyjinyjun,  gen.  uno  attomatorum  curiae  domini  regis  </#  ^chmwit^oC 
kanco  buprae/enti  in  curia  in  propria perfona  Jua^  deeoouod  non  privilege. 
nedMdii  eifdem  the  plaintiffs  200/.    and  declare  on  a  bond 
entered  into  by  the  defendant  Tyfon  to  Dorothy  Weftbyy  f^c. 
The  defendant  after  ^er  of  the  bond,  and  condition,  which 
iras  to  pay  money,  pleaded  paym»it ;  and  iffue  being  join* 
cd  thereon,  verdid  and  judgment  were  giren  for  the  plain- 
tiffl     The  errors  affigned  by  ^yfon  plaintiff  in  error  were, ' 
tbat  judgment  was  given  for  the  plaintiff,  where  it  ought 
^o  have  been  given  for  him,  and  ttiat  the  declaration  was 
^ufficicfit  in  law,  bfc. 

Mr, 
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pRiip»ELL  Mr.  Strange  for  the  plaintiff  in  error  infifted,  Utet  all 
TvsoK.  ?i<^i0ns  in  the  common  pleas  mijl  be  either  by  original 
'  '*  I  writ,  or  original  bill,  or  attachment  of  privilege;  butdiis 
aftion  does  not  appear  t6  have  becm  by  any  of  thcfe  ;wy5, 
for  which  reafon  the  proceedings  are  irregular.  And  indie 
like  cafe  for  that  reafon  judgment  was  given  ogainft  dio 
plaintiif  in  the  comnnon  pleas  by  that  court,  Dimock  r, 
fVetheraly  I  Lutw.  227,  228.  And  therefore  he  prayed, 
the  judgment  might  be  reverfed.  Sed  mn  allocatur  ^r  cu- 
riam ;  for  this  being  before  this  court  upon  a  writ  of  error, 
they  cannot  take  notice,  whether  there  v^as  any  original 
bill  or  not,  the  defendant  being  fued  as  attorney,  it  not  be- 
ing aiiigned  for  error,  that  there  was  no  original  bill.  But  in 
order  to  have  taken  advantage  of  this,  the  plaintiff  in  error 
ihould  have  affigned  for  error,  that  there  was  no  bill,  and 
todk  out  a  certiorari^  and  got  it  returned,  that  there  was 
none*     Judgmeiit  affirmed,  Ifov.  9,  1726. 

^w  b'^r  "     William  Dawfon  verf.  John  Burridgc,  Efq, 

^.  C.  Str.  734.     I  Barnard.  B.  R.  7, 
^^^iSn"  ^      npHE  defendant  Burridge  brought  a  writ  of  error  upon 
befuedipp/^.    ^V    a  judgment  given  againft  him  in  an  adHononapro- 
\>y  b^i  miflbry  note  by  nil  elicit^  and  a  writ  of  in^uirv  executed, 

and  fina}  judgment  given  for  379A  14^.  And  me  record  of 
the  common  pleas  was  thus,  viz,  Mtmorandum^  quod  a8  dii 
Mail  determinofan^ae  Trinitatis  ultimo  praeterito  [Note,  the 
recocd  in  the  common  pleas  was  of  Micbaehnas  term,  12 
Geo,  rot,  773.]  venit  hie  in  curiam  IVilliebnus  Dawiins^g/n. 
per  'Jobannem  E4lifon  attornatum  fuum  et  ixbibuit  jujiiciariis 
domtni  regis  de  banco  quandam  billam  juam  verfiis  johaxnim 
Burridge  armigtrumy  modern  Johanne  Burridge  babenti  privile* 
giumparlian^nticujuf  quidem  billae  tenor Jequitur  in  baec  verha^ 
fcilicet^  If^illielmus  Dawkimper  y,  E,atiornatumfuumqueritur 
'4^  Johanne  ^urridge  nuper  de  Irejimonafterio  in  comitatu  Mid- 
dle/ex armtgero  habente  privilegium  parliamenti^  pro  eo^  viz. 
quod  cumy  i^c.  And  fq  the  declaration  goes  on,  and  the 
^eft  of  the  record  of  the  common  pleas  is  returned,  and  ge- 
neral errors  are  aiSgned,  And  Mr.  Reeve  for  Mr.  Burridge 
the  plaintiff  in  errors  infifted,  that  thie  common  pleas  coiUd 
not  hold  plea  in  this  cafe  againft  monbers  of  parliament  by 
bill  'y  which  depends  upon  (he  words  of  the  ftatute  of  12  ^ 
13  ^.3.  c.  3.  /  2.  which  are  thefe :  <^  And  if  any  pcrfim 
t<^  or  perfons,  having  caufe  of  action  againft  any  of  the 
f'  knights,  citi:&ens  or  bi^rgeffes,  or  any  pthcr  perfon  in- 
¥^  titled  to  privilege  of  parliament,  after  any  diilblution, 
{^.  prorogation,  qx  iuch  adjournment  as  aibreiaid,  or  before 
if  ^ny  feffions  of  parlian^ent^^  or  meeting  of  both  houfes  as 

l§i^ort6id| 
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^  afofe(aid,'  fuch  perfon  or  perfons  {hall  and  may  profecute  Dawi oiv 
"  fuch  knight,  citizen  or  burgefs,  or  other  perfon  .intitled  ^  j,"^ 
**  to  privilege  of  parliament,  in  his  majefty's  court  of  king's  '  ''■'■'*•*• 
**  bench,  common  pleas,  or  exchequer,  oy  fummons  and 
*'  diftrefs  infinite,  or  by  original  bill  and  fummons,  attach* 
**  ment  and  diftrefs  infinite  tnercupon  to  be  iflued  out  of  any 
**  of  the  faid  courts  of  record,  which  the  faid  reljjefHve 
^  courts  are  hereby  impowered  to  iffue  againft  them  or  any 
**  of  them,  untill  he  or  they  (hall  ^nter  a  common  appear*" 
**  ance,  or  file  common  bail  to  the  plaintiff's  action,  ac» 
^*  cording  to  the  courfe  of  each  refpedive  court.*'  And 
Mr.  Rieve  for  the  plaintiff*  in  error  argued,  that  this  aft  di4 
not  intend  to  give  a  power  to  the  common  pleas  to  hold  ple^ 
by  bill,  iM^ich  could  not  do  fo  before }  but  that  the  a6l  was 
to  be  underftood  diftributively ;  i.  e*  that  fuch  court  as  could 
hold  fuit  before  by  origfnal,  might  hold  plea  by  original  to 
be  fued  againft  a  member  of  parliament;  and  fuch  as  held 
plea  by  bill,  might  hold  plea  by  bill  againft  a  member  of 
parliament.  And  that  this  was  the  meaning  of  the  zGty 
appears  by  the  end  of  the  claufe,^  where  it  is  faid,  accord-r 
ing  to  the  courfe  of  each  refpeftive  court.  The  printed  aft 
he  thought  was  mifprinted,  by  putting  the  comma  after  the 
word  bill,  and  fo  joining  the  words,,  original  bill,  together  | 
for  in  the  parliament  roll  there  are  no  ftops  nor  comma% 
and  therefore  it  was  the  printer,  that  put  the  comma  after 
original  bill,  whereas  there  fliould  be  a  comma  between  ori-o 
ginal  and  bill,  the  parliament  intending  thereby  two  ieveral 
things,  and  not  one,  as  now  in  the  printed  aft,  and  that 
what  has  hardly  been  heard  of,  an  original  bill,  an  expref- 
fion  not  ufed  in  the  law.  Sed  non  allocatur  \  for  per  curiam^ 
the  intent  of  the  parliament  muft  be  oollcfted  from  the 
words,  and  the  words  are  plain  and  exprefs,  that  a  member 
of  parliament  may  be  fued  either  in  the  king's  bench,  com- 
mon pleas  or  ej^chequer,  by  fummons  and  diftrefs  infinite 
f  which  refers  to  proceedings  by  original  writ)  or  by  original 
bill  and  fummons,  attachment  and  diftrefs  infinite,  there- 
upon to  be  iflued  out  of  any  of  the  faid  courts,  which  the  faid 
rcfpeftive  courts  are  impowered  to  iflue  againft  them.  Theii 
the  words,  according  to  the  courfe  of  each  refpeftive  court, 
refer  only  to  entring  the  common  appearance,  or  filing 
feommon  bail :  then  by  the  provifo  at  the  end  of  the  aft, 
whereby  it  is  provided,  that  nothing  in  that  aft  fliould  give 
any  jurifdiftion  or  power  to  any  court  to  hold  plea  in  any 
real  or  mixt  aftion,  in  any  other  manner  than  fuch  court 
might  have  done  before  the  making  that  aft,  they  defigned 
to  give  a  jurifdiftion  to  hold  plea  in  perfona]  aftions,  in  an*T 
pther  manner  didn  they  could  have  done  before.  Judgment 
y^s  afllrmcd,  Thurfdaj^  November  24,  172^, 
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Higgins  verf.  Jennings. 

Intrefpaf^for     yN  trefpafs  for  breaking  and  cntring  his  clofe,  and  tread* 
^if^''^l\7lf^    A  ine  his   grafp,  and   ercaing  a  w^l  upon  the  plaintiff's 

tbcre  ihall  be  no  -**-       &        ,     °,   r      i  ^       ^i     u      ^     r     r      l   / 

moiccoftsthan  grounds  the  defendant  as  to  all  the  trefpafs,  but  entering 

ilamages if  the    the  clofe  and  treading  down  the  erafs,  pleaded  not  guilty; 

^^T^^"^**       upon  which  iflue  was  joined  :  and  as  to  the  entring^  the  clofe 

unieft  the  right    and  treading   down  the  grafs,  the  defendant  juftihed  under 

to  thr  hm!  upon  a  right  to  a  way,  lie.    1  he  plaintiff  replied,    extra  viam  \ 

which  hrwail    ^^^  jfl-^^  was  joined  thereon,  and  both  iflues  were  found  for 

i^'^queftlom^^^    the  plaintifF,   but  the  jury  gave  damage  under  40X.    And 

Mr.  ferjeant  GirdUr  moved  for  the  plaintifF,  for  diredion 

to  the  matter  to  t^x  full  cofts.  And  firfl,  jie  infifted,  diat 

the  defendant  being  found  guilty  of  ereSing  a  wall  on  the 

plaintiff's  ground,  though'the  damage  was  under  40/,  that 

would  intitle  the  plaintiff  to  full  cofts,  becaufe  the  tide 

might  come  in   queftion  upon  it ;    and  cited  i  &alk.  193, 

BlackUy  v.  Try,  where  Holt  chief  juflice  is  reported  to  have 

faid,  if  a  trefpafs  is  done  clamanda  titulum^  or  the  title  may 

Ititrefpafcfor     comc  in  queflioji,  there  (hall  be  full  cofls.     2.  As  to  the 

wScdif^ant  >fl"c  ^'^>ch  is  found  for  the  plaintifF  on  the  rxfr/?  vwm,  he 

juftifin  under  a  faid,  the  right  to  the  way  on  the  plaintifPs  land  muft  come 

right  of  way,     jn  queftion  on  the  iflbe,  vi%.  of  what  extent  it  is,  viz.  of 

repU«\^«"^^  ten  or  twenty  feet  breadth  5  and  cited  %  Lev.  234.  Jjerv, 

viam,  upon        Finchy  as  th^  very  cafe  in  poin^ 

which  iiiue  is 

joined,    be  (haU  lu|Ye  full  ooib*  tho*  the  danvis^a  are  under  40s.  S.  C.  Str.  7ft6.  R.  ace.  Sor.  1 1 6S, 

Mr.  iriUes  for  the  defendant  urged,  that  by  the  exprefs 

words  of  22  W  23  Car.  %.  ^.  9./  136.  in  a^ons  of  tref* 

pafs,  wherein  the  j^udge  at  the  trial  of  the  caufe  ihall  not 

certify,  ifc,  that  the   freehold  or  title  of  the  land  in  the 

plaintiff's  declaration  w^s  chiefly  in  queftion,  the  plaintiff 

fhaH  recover  no  more  cofb  than  dai^iage,  if  the  jury  give 

damage  under  4OJ.     Now  in  this  cafe  the  judge  has  not 

iS^fedvtie    *^  And  it  was  adjudged^   2  Ffntr.  48.   that  in 

Cochrane.        tref^afs  for  putting  ftakes   upon    the    plaintiff's    ground, 

Haitifon.  B.  R,  g^d  erefting  a  wall   is   of  the  fame  nature,    the  plaintiff 

Tr.  ai  c^  3.       fhould  have  no  more  cofts  than  damages^  the  damage  being 

under  40X. 

Then  he  faid,  as  to  the  other  ifftie,  the  plaintiff  by  bis 
replying  extra  vlam^  did  admit  the  defendant  had  a  right  to 
a  way  over  his  ground,  fo  that  the  right  to  the  way  could 
not  come  in  queftion  on  the  iflue  extra  viam :  and  then 
there  was  no  more  reafon,  that  the  plaintiff  (hould  have  full 
cofts,  than  if  he  had  a  verdi6l  on  not  guilty.  The  court 
took  time  to  confider  of  it ;  and  on  another  day  the  chief 
juftice  and  Mr.  juftice  Reynolds  faid,  they  were  of  opinion, 
that  as  to  the  verdidl  on  the  not  guilty,  though  the  defend- 
ant was  found  guilty  as  to  the  ereding  a  wall,  yet  fince  the 

judge 


Mich.  Term  13  Gcorgii  regis.  144$ 

judge  had  not  certified,  that  the  right  to  the  land  came  iit  Hi«c*it 
queftion,  the  plaintifF  ought  not  to  have  more  cofts  than  j,mniin«»,  ^ 
damages,  the  damages  bping  under  40j.  For  perhaps  the 
ilefendant  declined  at  the  trial  to  infill  upoit  a  right  to  build 
the  wall,  fcfr.  But  as  to  this  Mr,  juftice  Fertefcue  and  Mr. 
juftice  Prohyn  gave  no  opinion.  But  then  all  the  judges 
ag'reedf  the  plaintifF  ought  to  have  full  cofts  as  to  the  iflue 
on  the  extra  vianh  upon  the  authority  of  that  cafe  in  2  Lev. 
Z34*  And  foil  cofts  were  ordered  to  be  taxed  according- 
ly for  the  plaintifF, 

The  King  verf.  Robert  Reeks. 

AN  information  in  nature  of  a  qu^  warranto  was  filed  S, C.  i  Str.  716, 
againft  the  defendant,  to  fliew  by  what  authority  he  ^^^^j^^^^^ 
claimed  and  exercifed  the  office  of  a  burgefs  of  the  borough  flonthatisnot* 
of  ChriJf^Church  Twineham  in  the  county  of  5a«/A<7w^/tf»,ftamptatthe 
from  lif  Picem.  1721.  to  the  time  of  exhibiting  the  infor-**™^' 
mation.     The  defendant  in  his  plea  fet  out  the  conftitution  dfre^touhem 
of  the  borough  (which  was  by  prefcription)  and  that  he  was  niail  be  a  certain  \ 
chofe  a  burgefs  the  19th  of  December  1121.  according  to  ft«mpuponevery 
the  conftitution  he  had  fet  out,  and  that  he  was  fworn  and  SJf  *jl^*ll^ 
admitted  into  the  office.'    To  this  plea  there  was  a  replica-  my  adi^aioa 
tion,  in  which  feveral  ifiTues  were  tendred  and  joined.     The  into  a  corpora- 
fourth  iflue  was,  that  the  defendant  was  not  fwprn  nor  a<'-fn^l|^^c 
mitted  into  the  office  of  burgefs,    as  in  his  plea  he  had  {hei^mon of 
alleged.     The  caufe  was  tried  at  the  bar  the  7th  of  Novem-  feveral  perTons 
tery  by  a  Namff/btre  jury.     And  all  the  iftues  being  ''P^"^^^*""tj^ 
the  defendant,  he  gave  evidence  to  maintain  the  three  firft.  Uroepi^^ 
But  then  in  order  to  prove  his  bein^  fworn  and  admitted  the  TeUum,  Ac 
19th    of    December  1721,    he  produced  an  inftrument   in  «nl«fs«*^a8« 
parchment^  purporting  the  fwearing  and  admitting  on  that  ^Jaread!  ** 
day  five  burgeiFes,  of  which  the  defendant  was  one,  but  miiHons,  s.  c. 
not  named  the  firft  in  the  faid  inftrument,  but  the  third,  ^^'■' 7  >6. 
two  others  being  named  .befoie  him.     It  was  proved  to  be  i£  ^^it  admifliom 
figned  by  the  burgeiles  then  prefent;    but  it  was  ftampt  of  feveral  perfont 
only  with  one  ftamp.     Upon  which  Mr.  attorney  general  «^8™ff«!  "po«» 
for  the  king  objedled,  that  this  is.no  proof  of  the  .'fwearing  J^^vXiJ^'Tc. 
and  admitting  of  the  defendant  (both  which  it  was  incum-  and  it  has  been 
bent  on  him  to  prove)  nor  could  be  admitted  to  be  read  in  but  one  ftamp, 
evidence :  for  by  Ae  ftatnte  of  9  «  10  JV.  3.  c.  25.  an  ':ty^.:^ 
^St  for   grantmg  further  duties  upon  liampt  vdium,  parch-  favour  df  the 
ment  and  paper;  feSi.  27.  for  every  piece  of  vellum  or  P^on'^hof* 
parchment,  and  for  every  piece  of  paper,  upon  which  any  g'jjj'^^^^j^"^^ 
admiffion   into  any  corporation,  bfc.   (hall  be  written,  is.  loj^ 
ihall  be  paid^    ThenT^^f?.  59.  the  commiffioners  aie  requir- 
ed to  ftamp,  ^c.     And  afterwards  by  that  claufe  it  is  en-  j^  ^  ^^^ 
adedi  if  *ny  inftrument  or  writing  by  that  aft  intended  to  provides  that 

•  velluRiy  tec,  to 

be  ftampedlhall  not  be  ingrofTcd  before  it  is  ftamped,  apd  that  if  k  1$,  it  fhall  not  be  evidence  until 
it  (hall  be  ftamped,  and  a  pennlty  paid,  and  a  receipt  produced  j  for  it  directs  that  every  piece  of 
vcUum,  Sec,  on  which  any  admiflion  into  a  corporation  fliall  be  ingrofled,  &c.  (hall  be  ftamped,  an 
insroftVnentof  the  admidion  made  after  the  admiflion  on  vellum  not  ftamped  at  the  time  of  the 
adoiiflJoD  is  ni>t  to  be  received  in  evidence  withcuc  a  receipt  for  the  penalty.  S.  C.  1  Bam«  B«  R«  8« 

be 
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«.«  be  ftampt,  ihall  contrary  to  the  Intent  thereof  be  written  or 
.  «,^^-  ingtoffed  by  any  perfon  whatfoevcr  (not  being  a  known 
clerk  or  officer,  who  in  refpeft  of  any  public  office  or  cm- 
pJoyment  is  or  (hall  be  intitled  to  the  making,  writing  or 
ingroffing  the  fame)  upon  parchment  or  paper  not  ftampt 
according  to  that  ac^,  then  there  fliall  be  paid  to  his  majcfty, 
&c.  over  and  above  the  duty  aforefaid,  for  every  fuch  inftm- 
ment  or  writing,  ten  pounds  ;  and  that  no  fuch  inftniment 
or  writing  fliall  be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  in  any  court  to  be  good  or  available  in 
law  or  equity,  until  as  well  the  faid  duty  as  ten  ^nds 
Ihould  be  paid  to  the  king,  cfr.  and  a  receipt  produced  for 
the  fame,  iSc.  Mr.  attorney  general  therefore  infifted, 
that  this  inftrument,  being  an  admiflion  of  five  perfens 
to  be  burgefles,  ought  to  have  five  ftamps.  That  k 
could  be  good  for  none  for  the  uncertainty,  or  at  moft  it 
could  be  good  but  for  one ;  but  that  could  not  be  for 
the  defendant,  for  if  it  was  good  for  any,  it  muft  be  for  the 
firft  named;  -but  the  defendant  was  the  third  named,  and 
therefore  it  could  not  be  good  for  him.  And  of  this 
opinion  were  i^^ym^^/ chief  juftice,  znA  Eortefcue2X\ARej* 
nolds  mftices,  after  having  heard  what  the  counfel  for  the 
defendant  could  fay.  But  then  they  offered  in  evidence  ii>ur 
other  diftin&  pieces  of  parchment,  dated  the  fame  19th  of 
December  l^^l,  each  of  thembein^  duly  ftampt,  which  im- 
ported the  feveral  admiifions  and  (gearings  of  die  four  bur- 
gefles laf  I  named  in  the  other  parchment,  and  >  one  of  them 
the  particular  fwearing  and  admii&on  of  the  defendant.  But 
then  it  w^s  proved  by  the  witnefs  who  produced  thefe  pieces 
of  parchment,  that  the  totries  wet%  not  m^de  upon  them, 
nor  were  any  of  them  ftamped,  till  near  two  months  after 
the  19th  of  December  1721.  nor  were  any  of  themfignedby 
the  burgefles  that  ele<Sled  and  wer«  to  admit  the  defendant. 
But  after  having  heard  what  was  objefted  to  this  fingle  in- 
ftrument,  wherein  Reeks  alone  v;as  faid  to  be  admitted  and 
fworn  by  Mr.  attorney  general  and  the  other  counfel  for 
the  king,  and  what  was  infifted  upon  to  fupport  it  by  Mr. 
Reeve  and  the  other  counfel  for  the  defendant,  the  fame 
judges  were  clear  of  opinion,  that  diis  inftrament  was  no 
evidence,  nor  could  be  admitted  as  fuch,  to  prove  the  de- 
fendant was  admitted  and  fworn  the  19th  of  December  17^1. 
for  it  appears  it  was  not  entred  upon,  nor  the  parchment 
ftampt,  till  two  months  after ;  and  by  the  a&  the  admiffion 
is  to  be  on  paper  or  parchment  ftampt  at  the  time,  other- 
wife  it  is  not  to  be  givtn  in  evidence,  till  the  penalty  is 
paid,  and  certificate  thereof  produced.  Upon  which  they 
diretSled  the  jury  as  to  this  iflue,,  to  find  for  the  king.  But 
the  judges  acquainted  the  coUnfel  for  tlie  defendant,  if 
they  iniifted  upon  haying  a  verdict  upon  the  other  iflues 
for  the  defendant,  the  trial  muft  proceed,  and  the  evi- 
dence rnuft  be  heard  op  thofe  iflqes  for  the  king,  and  dien 

they 
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tfaey  muft  be  left  to  the  confideration  of  the  jury,  whe-  Rix 
ther  they  would  find  for  the  kirfg  or  the  defendant,  as  to  '  ^^^^^^ 
thofe  iflues.  But  then  they  put  them  in  mind,  if  a  verdift 
on  thefe  three  iffues  ihould  be  found  for  the  defendant, 
yet  judgment  of  oti^er  muft  be  given  againft  the  defendant, 
according  to  the  cafe  of  the  king  againft  Pindar^  in  an  in- 
formation in  nature  of  a  quo  warranto^  for  exerci/ing  the 
office  of  mayor  of  Penryn :  he  pleaded  the  conftitution  of 
the  corporation,  and  that  he  was  ele<Sled  and  fworn  mayor, 
tff.  and  iflue  being  taken  in  the  replication,  both  as  to  his 
being  eleded  and  as  to  his  fwearing,  upon  the  trial  the  jury 
found  he  was  ele£i£d ;  but  then  they  found  upon  the  other 
iffue,  that  he  was  not  fworn  ;  and  thereupon  judgment  of 
catfi^r  was  given  againft  him  in  this  court,  Eajier  term  1724, 
and  on  a  writ  of  error  brought  on  that  judgment  in  the 
houfe  of  lords,  that  judgment  was  affirmed  March  22, 
1725.  Upon  confideration  whereof  the  counfel  for  the 
defendant  agreed,  that  Dv  their  confent  the  jury  fhould  find 
all  the  iflues  againft  the  defendant :  and-fo  thby  did.  Note^ 
A4r.  jiiftice  Probyn  bad  not  took  his  place  in  court,  whea 
tliis  trial  came  on. 

William  Gordon,  clerk,  verf.  Robert  Lowther, 
E(q  J  late  governor  of  Barbadoes. 

AT  a  committee  of  the  council  at  the  Cockpit^  Decemb.  An  appeal  from 
14,   1726,  for  hearing  plantation  caufes,  the  defend- the  plantations 
ant  Lawthir's  petition  for  a  difmiffion  of  the  plaintiff's  writ  'haiibedifmiflta 
of  error  came  on,  upon  this  cafe-     Mr.  Gordon  brought  an  whhMt^n^e 
adion  for  a  libel  againft  Mr.  Lowther  in  Juguji  1722,  in  to  the  appe^lknt 
the  court  of  common  pleas  in  Barbadoesj  to  which  Mr.  or  Ws  agent, 
Lowther  put  in  a  fpecial  juftification,  and  upon  a  demurrer  "^*^*^*  ^^^'^ 
judgment  was  given  in  that  court  for  the  defendant  Mr.  cce'dfnytob^ 
Lov/thery  in  September  1724.     Upon  which  judgment  Mr.  tranfmittcd  apd 
Gordon  brought  a  writ  returnable  before  the  governor  in  the  8o«son  ^th  th« 
court  of  errors,  and  the  12th  of  June  1725  the  judgment  yeir  afterthc* 
was  affirmed,   and  Mr.  Gordon  moved  for  an  appeal,  which  allowance  of  the 
was  then  granted,  and  received  and  filed  ;    fince  which  time  appeal  |n«h« 
Mr.  Gordon  never  proceeded  upon  his  appeal,  nor  procured-^***'*''^' 
the  proceedings  to  be  tranfmitted,  but  Mr.  Lowther  pro- 
cured them  all  to  be  tranfmitted  at  his  own  expence,  and 
applied  to  his  majefty  by  petition,    to  difmifs  the  appeal. 
"Which  being  referred  to  the  committee,   they  being  ac- 
quainted that  the  rule  was,  that  the  partv  appealing  muft 
procure  the  proceedings  to  be  tranfmittea,   and  proceed, 
within  a  year  after  the  appeal  allowed  in  the  plantations  i 
and  upon  producing  two  precedents,  wherein  fuch  difmiffion 
had  b«en  ordered,  without  giving  notice  to  the  appellee  ; 
the  lords  and  others  of  the  committee  agreed  to  report  to 
his  majefty  their  opinion^  that  the  appe^  of  Mr.  Gordon 

ought 


1448  Mich.  Terra  13  Ocorgii  regk 

Con  MM      ought  to  be  difmiiTed  with   5/.  cofts  ^foQowii^  Acprece* 

.     '^  dents  produced  as  to  the  cefts)  without  any  notice  given  to 

•  ^'^"■*     Mr.   Gordon^  or  any  agent  of  his.     Note,  among  odier 

lords,    the  lord   privy  real>  lord  Trevwj  and  chief  juftice 

Raymondy  the  matter  of  the  rolls,  and  the  lord  chief  jufiice 

Byrcy  were  prefent,  and  agreed  to  the  order. 

Magoons   and   Premartee  verf.   Dumarefquej  et  $ 
cofttra. 

HecinAir  14,  lyad^ 

Thccofim  \ti       A  T  the  fame  eomntittee  of  council  th<a'C  csune  OA  the 

il:*'^!'^  A.n'V*"*  <^  Magoons  ZTAPreman»,    owners  of  Ac 

cannot  tftnfmit  ih'P  L  Efprtti  and  a  petition  of  Mr*  Dumarejqui^  officer  of 

acaufe  to  the     thc  cuftoms  in  Jerfey^  and  a  letter  from  the  greffier  of  7<3^ 

SlLut'^^fng    ^^  *^  ^'^'^^'^  ^^  ^'^  P"^y  council  j  all  which,  by  order  of 

any  judgment    i^'^  majefty  in  council,  were  referred  to  this  committee. 

la  it.        '       And  they  arofe  upon  this  cafe«     Mr*  Dumareffue  made  a 

feizure  of  the  (hip  and  goods^-  as  forfeited,  for  having  im* 

ported   into  Jerfey'  Eaft  India  goods,  contrary  to  the  aft  of 

parliament ;  and  thereupon  commenced  a  fuit  in  the  royal 

court  there,  for  a  condemnation  of  the  fhip^    Magwii^iA 

Premanee^   owners  of  the  ihip  and  goods,    infifted  there, 

^  that  the  ftiip  was  drove  in  by  ftrefs  of  weather.     The  court 

looking  on  it  as   a  cafe  of  difficulty,  without  making  any 

determination^  ordered  their  greffier  to  fend  a  letter  te  the 

clerk  of  the  council,   taking  notice  of  the  difficulty,  and 

defiring  his  majefty   would  determine    the    matter  here; 

which   he  did  write,   and  tranfmitted  all  the  proceedings 

hither*     Upon  Which  Magaons  and  Premartee  petitioned  for 

an  order  for  the  delivery  of  the  (hip  and  goods  \  and  Mr.  Du* 

marefque  petitioned  for  an  order,  for  the  royal  court  of  Jtr" 

fey  to  proceed,  and  determine  the  feizure.     And  the  lords 

and  others  of  the  Committee  being  all  of  opinion  that  the 

court  of  jerfey  could  not  tfanfmit  the  caufe  to  his  majefty 

for  difficulty,  but  ought  to  have  determined  the  right  of 

the  feizure  one  way  or  other,  agreed  to  report  their  opini* 

ons  to  his  majefty,  th^t  an  order  (hould  be  made  by  his  ma-f 

jefty  in  council,   taking  notice    that  the  tranfmiffion  was 

irregular,  and  commanding  the  royal  coUrt  of    Jtrfey  to 

proceed  to  give  judgment* 
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Dyke  and  others  verj.  Blakflon.  G«:S^i^Rot. 

ERROR  014  A  judgment  In  the  common  pleas  in  an  |^o^b>^|ongjj^ 
indebitatus  ajjumpftt  by  nil  die it^^  and  a  writ  of  inquiry  be  ukcntoa 
executed,  and  final  judgment  given  for    the  defendant  iV^i- judgment  be- 
Jlon^  who  was  plaintiff  in  the  common  pleas.     Mr.  Parker  n^^^j*^  u"?' 
for  the  plaintifr   took  exception..     The  record  is,  that  the  the  defendant 
defendants  below,  veriiunt  et  nil  dtcunt  in  harram^  lie,  but  it  appeared  in  per^ 
is  not  faid,  they  appeared  by  attorney,    as  it  ought  to  be;  fon  or  by  attor- 
and  the  law  is  fo  ftrift  as  to  that,  that  the  omiffion  of  the  ^^' 
Chrijfian  name  of  the  attorney  is  error,     l  Roll,  Rep.  336. 
HewjorC^  cafe  \  nor  is  it  faid,  the  defendants  appeared  inpro- 
priis  perjfonis,     Sed  non  allocatur ;  for  when  it  is  b\Ay,ventuftty 
that  imports  in  proper  perfon,  if  it  is  not  faid  it  was  by 
attorney.     The  fecond  error  affigned  was,  that  the  writ  of  A  writ  may  be 
inquiry  was  returnable  quindena  Pafchae^  \ni  the  inquifition  ««=«t«d  on  the 
was  returned  to  be  taken  the  2Sth  of  Aprils  which  was  J^^^.^BumSii. 
quindena  Pafchaej  and  therefore  ill;  becaufe  the  law  making  2  Witf.  372. 
no  fra£lions  of  the  day,  the  inquifition  could  not  be  took 
on  the  day  of  the  return  of  the  writ.     Sed  non  allocatur'^ 
for  the  court  will  take  it,  that  the  ihquifition  was  took  on 
that  day  before  the  writ  was  returned,  which  is  well  enough, 
for  it  may  be  executed  on  that  day,  and  might  have  been 
executed  before  the  writ  was  returned,  otherwife  the  inqui- 
fition could   not  have    been     returned.      Judgment    was 
affirmed  November  12,  1726. 


Waller  White  verf.  William  Clever. 

Intr.  Trin.  tz 
S.C.  Fort.  333.    1  Barnard  B.  R.  4.  Gtfo.B.R. 

N  debt  on  a  bond  dated  27th  of  "jfuney  16  Geo.  of  the  ^j^^^^'Jlf/l^^*" 
penalty  of  lOoA  the  defendant  prayer  oyer  of  the  bond,  ^rlormlncc^of* 
and  the  condition ;    which  condition,  reciting  that  the   dc- condition  is  a 
fendant  and  plaintiff  v&'ere  lately  chofe  colledors   for  the  ^^^P^"™  ^o"* 
overfeers  of  the  poor  of  St.  Andre%v  Holborn  for  the  year  ^J;" '^^^^^ 
enfuing,    according  to  the  cuftom  of  the  parifh,  and  thatance.  R.acc 
the  faid   Walter   White  could  not  conveniently  attend  and  *»^«»33;  Coni. 
ferve.  the  faid  office  by  reafon  of  bufinefs,  was,  that  if  the  \\\  \  ^^^\ 
faid  IViHiam  Clever  fhould  colled  all  fuch  monies  as  (hould  9Keb.6i2,6i9. 
be  to  be  collefled  by  virtue  of  the  faid  office,  and  fhould  *  vide  ante 
carefully  execute  the  faid  office  finely,  without  trouble  to  'ijjf  strTiil 
or  affiftance  from  the  faid  Walter  White^  and  do  other  things  7  vin.  528. 

Upon  a  bond  conditioned  to  execute  an  office  fmgly,  without  the  plalntliF^s  aid,  if  the  defendant 
pleads  that  he  did  execute  it  fing^y,  he  cannot  rcjo»n  that  the  plaintiff  for  a  tinoe  prevented  him 
4oro  <  ucutinf  it  fin^y« 

mentioned 


I 
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WmT£       tnentioned  in  the  condition,  not  material  to  the  prefcnt  cafc 

Cx.ST£B.      ^°  ^^  mentioned,    the  obligation  was  to  be  void,  clfc  to 

be  in  full  force.     Then' the  defendant  pleaded,  that  he  did 

diligently  exercife  the  faid  office  finglyj  without  trouble  to 

or  affiftance  from  the  faid  Walter  fyhiUj  and  then  pleads 

performance  of  the  reft  of  the  condition.     The  plaintiff 

replies,  that  the  defendant  non  executus  fuit  diSfumoffiaum 

Jingulus^  Anglice  fingly,  fine  auxilio  de  di^o  JValiero  If  bite, 

prout  praedi£ius  ff^Ilielmusfuperius  placitandoailegaviti  et  bx 

petit  quod  inquiratur  per  patriam.     The  defendant  rejoins, 

protefiando  that  the  plaintifF  kept  the  defendant's  books  out 

of  his  cuftody  without  his  confent  from  the  22d  of  April 

t72Sj  to  the  24th  of  June  next  following,  et  Ubros  illosjemper 

abinde detinuity  cujiodivity  et  illcs  eidein  Jrillielmo deliberate dt^ 

negavitj  per  quod  the  defendant  after  the  detaining  of  thofe 

.   books  out  of  his  cuftody,  the  money,  ^c.  fingly  could  mi 

collect;  \    for  plea  faith,  quod  verum  ejl  that  the  plaintiff  in 

propria  perjona  fua /xercuit  MciumpraediSlum  a  praedi&QTi 

die  Aprilh  anno  fupradiSio  u^ue praedi£f urn  24  eUem  Junii^fti 

' quod  praedi^ui  the  i^\2AnUn  voluntarie  fujcepit  etofficiumprae* 

didfum  a  toto  tempore  praediSlo  exercuitjtne  requifitione  vel  of* 

Jinfu  praedi£fi  the  defendant,  qui  per  totum  tempus  praedUium 

Jemper  paratusfuit  et  ^ulitxhc  plzintiff apud  Londintanprae- 

di^um  inparochi(fttwardapraedidfis  di£him  officium  adextr- 

cendum  fingiUu^^  Jnglice  fingly,  fine  auxilio  praedisi  the 

'     plaintifF}  if  hoc  idem  the  defendant  paratus  eji  v'erificare^iic* 

The  plaintiff  demurred  fpecially,  and  (hewed  for  caufe  that 

the  rejoinder  was  a  departure  from  the  bari  the  defendant 

joined  in  demuraer.     And  after  hearing  what  Mr.  fcrjeant 

Girdler  could  fay  in  behalf  of  the  defendant,  the  court  was 

/  clear  of  opinion,  that  the  nejoinder  was  naught :  for  if  the 

fad  there  difclofed  amounted»to  ibew^  that  the  defendant 

had  executed  the  office  fingly,  the  defendant  ought  to  hare 

joined  ifiue  with  the  plaintiff  upon  the  iflue  offered  by  him 

in  his  replication,    and  given  this  matter  in  evidence:  but 

if  the  fad  fet  out  in  the  rejoinder  was  only  an  excufe  for  the 

defendant's  not  having  exercifed  the  office,   as  ^  court 

took  it  to  be^  then  it  was  a  departure  from  the  bar  ^  and 

the  defendant  ought  not  to  b^ve  pleaded,  that  be  did  execute 

the  oflSce  fingly,  aiKl  rejoin  this  matter;  but  ought  to  hare 

pleade4  this  matter  at  firft*    Judgment  for  tl^  fdaintiif, 

November  3,  1726* 

Intr.  Trin.  f  1 

ceo.B.R.Rot.         Robert  Spark  'Uerf.  Thomas  Jobber. 

I^WIiethcr  an  jN  ^xi  indehitafus  ajfumffit  for  lOo/.  pro^grjis  bonis  merci- 
fampfiTfor  ^  fnoniis  nurthandizis  et  nbus  by  the  plaintiff  at  the  requcft 
divei^goods       of  the  defendant  fold  to  the  defendant,  6ff.  and  a  quantum 

iAerchandize»  * 

and  things  it  not  too  oncertaiii^ 
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laid  In  the  fame  manner^  the  defendant  demurred  td  the  Spa«k« 
declaration,  and  the  plaintiff  joined  in  demurren  The  uil^t 
caufe  coming  on  in  the  paper  the  9th  of  November,  no  coun- 
fel  appeared  for  the  defendant.  Whereupon  the  counfel  for 
the  plaintiff*  prayed  judgment)  alledging  it  was  only  a  demur- 
rer for  delay.  But  the  court  objefted,  that  the  word  rebut 
was  a  very  uncertain  word,-  for  it  might  be  for  rent,  or  mo- 
ney due  •n  a  bond,  ^d  for  which  an  indebitatus  ajfiimpjit 
would  not  lie*  But  the  counfel  for  the  plaintiff  informing 
the  court,  that  the  defendant  declared  he  would  pot  defend 
it,  judgment  was  given  for  the  plaintiff.  Note,  this  waS 
only  an  interlocutory  judgment  on  the  demurrer. 

Lancafter  verf.  Fielder, 

I>I  an  a£lion  brought  by  the  plaintiff  £.  againft  the  de-  Tho^  a  pjai/iijif 
fendant,  the  defendant  put  in  bail,  and  afterwards  was  takes  out  an 
furrendred  in  difcharge  of  his  bail,  and  committed  to  thef^"^"* 
Marjhalfea\  the  plaintiff  proceeded  in  the  a£lion,  and  got  kvicT^SI^s^ 
judgment,  and  fued  execution  thereon  by  elegit,  upon  which  thereon,  yet  if 
the  fheriff  took  an  inquifition,  and  levied  fome  of  the  goods  ^jj*  ^«riff  retun^ 
bf  the  defendant  in  part  of  the  debt,  but  returnedj  the  de-  dam  had  no^" 
fendant  had,  no  lands^     Mr.  ferjeant  JVhitaker  moved,  thgt  hmds,  and  the 
the  defendant  has  chofe  an  elegit,  he  can  have  no  other  exe-  Soodsicyiwi 
cution,  becaufe  he  has  made  eleftion,  to  take  the  elegit  ac-  todTfcharee^thc^ 
cotding  to  the  ffatuie  of  Wejiminjier  2.     13  Ed,  \.Jl.  i.  e.  wheJcdcbt,  thg 
18.  a  Inft.  395^     Coke  fays,  after  fuing  out  an  elegit,  the  P*«ntiffmay 
plaintiff  upon  a  judgment  in  debt  cannot  have  a  ^apiau^t^^^^^ 
Upon  which  the  court  made  a  rule,  for  the  plaintiff  ta  fbew  defendant  for 
caufe,  iic.     And  at  another  day  the  judges  were  all  of  opi-  ^efcfiduc^ 
nion,    that  it  being  returned,    that  the  defendant  had  no    ^  *^^' ^""  **•' 
lands,  the  elegit  was  to  be  confidered  only  as  ?i  fieri  faciasi 
though  goods  were  levied  ^  and  that  if'  the  defendant  had 
been  at  large,  the  plaintiff  might  have  had  a  cajbias  adfatis^ 
faciendum.     So  is  Hobart\   opiniqri     Hob.  58.     F'ojer  v. 
yackfin*     I  Lev.  gi.     Glafcock   v.  Morgan.     But  if  any 
land  had  been  extended  on  the  elegit,  the  plaintiff  had  beenr 
bound  down  to  that  execution.     The  former  rule  was  dif- 
barged  November  25,  1726. 


Vet.  It  t% 
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The  King  verj.  Fawle. 

'    .  November  23,  1726. 

Ajiindiamcnt  A/T^"  Fa^akerlcy  movcAiov  yeriiorari,  to  lexaovtm 
for  a  felony  IVx  indicinrxnt  found  agai  nit  the  defendant,  for  a  felony 
fhall  be  removed  jn  ftcaling  fome  hay>  fiam  the  quarter-feffions  of  the  peace 
[irfeir^oXTf"  held  for  tl;e  town  and  corporation  of  Chippington  NortM^ 
there  isrcafon  upon  affidavits  that  the  defendant  could  not  have  a  fair  trial 
to  apprehend  the  there.  And  he  cited  a  cafe  between  the  King  and  Pswell^ 
**^^h^r*  7  i"  ^'^^^^  ^  certiorari  was  granted*,  to  remove  an  indidmcnt 
trial  thirc.  from  the  quarter-fcflions  of  the  peace  for  Salopy  for  the  like 

reafon.   .  And  a  rule  was  made,  for  the  profecutor  to  flicw 
caufe;  which  w^s  afterwards  made  abfolute* 

Parry  verj.  Berry. 

Ndveniher  13,  1726. 
»  S.  C.  Str.  717. 

Proceedings  si*  T\  /TR*  T^h^^^  moved  to  ftay  proceedings  upon  zfcin facias 
'^"^ionflJaU*'  ^^  againft  the  bail,  becaufe  the  defendant  in  the  origi- 
not  be  ftaycd  oh  nal  aftion  died  after  judgment  recovered  againft  him,  and 
account  df  the  after  a  capias  ad  fattsfaciendum  thereupon  fued  out  and  re- 
d«th  of  the  turned,  but  before  the  return  of  the  kcondfcire  facias  againft 
tTa^atthc  the  baif,  till  which  time  the  bail  had  time  by  the  courfe  of 
return  of  the  the  court  to  furrender  the  principal,  and  was  prevented  do- 
ftf£Mjtf.  fittisfa-  j,^  i^  by  the  afi  of  God,  viz.  his  death.  And  a  rule  was 
RTacc.Striui.  "^^^^  ^^  ^^^  caufe.  But  afterwards  upon  Mr,  Parker's 
Semb.2Wiir.  *  (hewing  caufe,  the  rule  was  difcharged,  becaufe  it  was  the 
67.  videBjrr.  bail's  omlffion,  that  they  did  not  furrender  him,  he  living 
tii,         ^*     till  after  the  return  of  tne  capias  ad  fattsfaciendum.     And  a 

motion  made  in  behalf  of  the  bail,  Mich,  i  Geo.  2.  B.  R. 

between  Glynn  and  Tates^  Str.  511.  in  the  like  cafe,  was 

for  the  fame  reafon  denied'. 

Barber  and  Philpot  verf.  Whartoa. 

S.  C.  but  differently  reported  1  Barnard.  B.  A.  2. 
A  prohibition  a  Rule  was  made  laft  term,  to  (hew  caufe  why  prohlbi* 
mSt^^aftw  ^^  ^*^"  ftiould  not  be  granted  to  the  court  of  admiralty, 
fcntenceto  a  to  ftay  a  fuit  by  the  defendant  as  mafter  of  the  fliip  FiSioTj 
fuif  inthead-  f^^^  his  wages,  upon  a  fuggeftion  that  the  contrail  was  made 
rtlS^aT^ufe  upon  land,  W.^  accorping  to  the  cafe  of  O^y  v  5«./(^«r<, 
thccontraft  Trtn,  12  1^11.  3.  B.  R.  17OO.  [See  before  576.]  fliortlyre- 
docs  not  appear  ported  in  SalL  33.  where  it  was  held,  a  mafter  of  a  (hip 
to  have  been  ^^^  ^^yj J  j^^^  f^g  j^  ^jje  admiralty  for  his  wages,  where  the 

jurifdiftlon  of    '  '  r^     « 

the  admiralty,  if  it  ftatcd  to  have  been  made  infrjfu^jTfi  U  refluxum  maris^  mfra junjUaimm  «/• 

mralitatii. 

contraa 
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contract  was  made  upon  land,  though  mariners  were  per-      Baibi» 
mittcd  fo  to  do,  by  indulger.ce  nuher   than  of  ftri<S  right.    ^    '^ 
And  Mr.  Reeve  for  the  defendant  ftiewed  fqr  caufe  why  the        ^'^^^     ' 
rule  for  the  prohibition  fliouid  not  be  made  abfolute,  that 
the  application  to  this  court  was  too  late,    for  it  was  after 
fentence  ;  and  then  it  was  infifted  upon,  no  (a)  prohibition  (fl)D.  act.  3 
(hould  go,  unlefs  it  appeared    upon  the  face  of  the  libel,  T'.R.  5  Dougl, 
that  the  admiralty  had   no  jurifdiclion,  which  it  did  not  in  lyliviScom 
this  cafe.     Upon  which  the  caufe  was  put   ofF  this  term  ;  Prohibition.  D* 
aud  now  the  27th  of  OShber  Mr.  Faxakerley  for  the  prohi-  ^^'  ^-  V0L4. 
bition  infifted,  that  though   it  was  after  fentence,  yet  if  it  ^'  ^^'^' 
did  not  appear  upon  the  face  of  the  libel,  that  the  admiral- 
ty had  a  jurifdiftion,  a  prohibition  ought  to  go.     It  cannot 
be   within  their  jurifdiction,  unlefs  the  contract  was  laid  to  ^ 
h^fuper  altum  mare^  which  is  not  done  in  this  cafe,  for  it  is 
only  laid  to  be  infra  fiuxum  et  reHuxum  maris^^  infra  jurijdic^ 
titttim  curiae  admiralitatis.     In  Hob.  212.  it  is  held,  that  it 
IS  not  enough  to  give  the  admiralty  jurifdiftionf  that  a  faft 
was  done  infra  jurifdiSfionem  maritimantj  therefore  the  laying 
the  contract  to  be  made  infra jurifdiSfionem  admiralitatis  is 
not  fufficient :    then  laying  it  to  be  infra  fiuxum  et  refluxum 
maris  is  not  enough,  bccaufe  at  low-water  that  is  within  the 
jurifdi6tion  of  the  common  law.     And   it  cannot  be  made 
good   by  intendment,  fpr  jn  i  Fent.  308.  the  -taking  not 
being  cxprefsly  laid  to  ht  fufer  altum  mare^  though  the  book 
fays,  there  was  much  to  imply  it ;    yet  the  court  held  it  not  ' 

fufficient,  for  the  alleging  it  was  abfolutely  neccffary.  Sed 
non  allocatur  \  for  the  court  was  of  opinion,  that  the  con- 
tra£t  being  laid,  to  be  made  infra.fuxum  et  refluxum  maris^  it 
might  be  upon  the  high  fea  ;  and  was  fo  ;  if  the  water  was 
at  high-water  mark  ;  as  it  might  be  on  land,  if  the  water 
was  at  low-water  mark ;  for  in  that  cafe  there  is  divifum 
imperium  between  the  common  law  and  admiralty  jurifdic- 
tion, according  as  the  water  was  high  or  low.  Then  when 
it  is  faid  to  be  infra  jurifdiSlionem  admiralitatis^  it  is  fuiSicient ; 
and  amounts  to  the  fame,  as  if  it  h.-.J  been  faid  to  h^fuper 
altum  mare.  But  if  it  had  appeared  upon  the  libel,  that -the 
contra6t  was  made  upon  the  land,  the  adding  infra  jurifdic^ 
tionem  admiralitatis^  or  infra  jurifdidionem  maritimam^  could 
not  have  been  enough,  to  intitlc  the  admiralty  to  ajurif* 
di£tion.  And  therefore  the  rule  for  the  prohibition  was  dif- 
charged.  See  I  Roll,  Ahr.  532.  pL  12.  where  it  is  held 
to  be  (iifficient,  to  allege  that  the  contract  was  made  infra 
jurifdiciionem  admiralitatisy  without  faying  it  was  m^Acfuper 
altum  mare  ;  for  if  it  was  not  made  on  the  high  fea,  it  ought 
to  be  fuggefted  on  the  other  frde,  to  have  a  prohibition. 


Z   Z2 
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The 


ff.  BenoielP.. 


S.  C.  («JLl|^fl'.  Caf.  S^'rp).  SS. 
,  AMierinlaw  ^^_  ^  ^ ^^^  ^  ^^     ^^^^  ^^^  ^.^,     ,.^^  «^  ^^ 

InsOnuinlSs  "*  iVA  quartcr-feflSons  at  -Ilergford,  whcrcby\the  fiither  in 
chUdreninJa^MliifVliWMj  odcj-ed  to  maintain  Dis  daughter  ir^w;  becaiife 
i*fte^Hrin^F^'^*  he  was  rtrcbv  -law  Agged-tft  maintain  her.  :And  be  cited 
ate.  i,..mt  «  ^j^^  j^,^^  ^^  Mundiy^^.  190,  S^f.  and  Rem.  93.  ^Z.  lij. 

/tfr/  303.  Trin.  5  G^^/  i&i  order  made  by  the  juftices  upon 
a  fon  in  law,  to  maintain  his  mother  in  law,  was  quaihed. 
And  a  rule  was  made  to  (hew  caufe,  why  it  {hould  not  be* 
quaihed  i  which  rule  was  made  abfolute,  no  perfon  (hewing 
caufe  to  the  contrary,  HiL  13  Gf.  B.  JL  January  31, 
1726. 


Kate.  iii.  in  the 
obfcrvations 
upon  the  words 
Either  and  mo- 
thtr— grandfa- 
ther and  grand- 
mother—and 
children, 
l^or  a  child  in 
law  his  parent 
inlaw. 


(«)  Accordin^t6  the  report  in  2  Sefl*.  Cafi  fevtral  exceptions  were  taken  tothe  oniefi  and  gpon- 
lliat  report  it  does  not  appear  on  which  ofthem  the  order  was  quaAied. 
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William  Gregfon  verf,  John  Heather.        ^"^JH't:  '* 

S.  C.  Sir.  ^%'^.  Foct.  364. 

THE  plaintiff  brought  an  adion  of  debt  upon  a  bail-  feinaaionon 
bond  for  130/.  as  affignec  of  William  NichoUs,  Efq;  J^^^^^J?/^ 
late  (heriff  of  the  county  of  Surrey^    and  laid  it  in  Lon-  fignee,  the 
don^  and  fet  out,  that  the  defendant  7th  January  171Z4.  at  aflignmentmay 
Streatham  in  Surrey^  was  arretted  by  the  faid  (heriff  upon  J^^^^^* 
an  attachment  of  privilege  at  the  Hiit  of  the  plaintiff,  ISc.  of  the  county  in 
and  that  the  iherifftook  bail  for  his  appearance,  and  the  which  the  arreft 
defendant  then  and  there  became  bound  to  the  Iheriff  in  this  ^J|^?!^ 
bond,  &ff ,  with  condition,  that  he  fliould  appear,  I3c.  but  j^^^j^^^  NoraSft 
he  did  not  appear,   &c.  'whereby  the  bond  became  forfeit-  v.Matthews. 
ed;  and  that  the  faid  IVilliaiu  Nicholls  afterwards,  viz-  22d  Tr.  ijG* 
December  1 725.  at  Londan^  viz,  in  the  pariih  of  5/.  Maryle 
Bow  in  the  ward  of  Cheape^  at  the  requeft  of  the  plaintiff 
affigned  to  the  plaintiff  the  faid  bond,  according  to  the 
ftatute,  tfr.     The  defendant  demurred  generally,  sindthe  jgc^ch^^the 
plaintiff  joined  in  demurrer.     And  the  exception   Mr. /Vi- venue  may  be 
%akerliy  took  to  the  declaration  in  behalf  of  the  defendant  Wdintheccnm- 
was,  that  the  fheriff  coqld  arreft  only  within  his  county,  2ffi^«iti$ 
and  take  the  bail-bond  only  there,  which  was  in  Surrey  ;  fiatedtohave 
and  therefore   the  affignment  being  tranfitory  matter,  and  *>ecn  inade.  R, 
riot  local,  ought  to  have  been  laid  at  Streatham  in  Surray^  SStth^JJ^TT^ 
where  the  bond  was  taken,  and  not  in  London.     But  the  13G.  videSayl 
court  was  unanimous  of  opinion,  the  plaintiff  might  lay  the  54.  a  T.  R, 
affignment  in  London^  if  he  pleafed.     And  therefore  gave  ^^'»  *^7* 
judgment  for  the  plaintiff,  January  27,  1726. 
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intr.  Midi.i3    David  Chefnaail  and  Elizabeth  his  wife  vni 

Geo.  B.  R.  Rot.  ^^Bt  twt    •     1         * 

an^ imr.  Eattcr  -.  Blarir^y  Nambv. 

term  » i  Geo.  •*•  J-;'      ,  .  % 

C.  B.  Rot.  396.  s    c.  With  tlK  argidHnti  of  the  counfel  more  at  larje  Str.  739. 

If  the  confidcra-  'TT^  R  R  O  R  upon  a  J  lid^ffient  given  in  debt  againft  the 
a^^'eaL  b^'lht  ^  piaintifFs  in  error  up'on^nd  for  the  defendant  in  er- 
cond;ti..n  to  be  Tor  and  plaintiff  below;  wherein  Nainby  the  plaintiff  bclcv 
that  the  obiigtc  declared  upon  a  bond  entred  into  by  Elizabeth  the  wife  of 
ihould  take  the  ^^^  plaintiff  in  error,  dum  /day,  bv  the  name  of  Elizabeth 
1^"fhT'  f'^^rs,  dated  the  5th  olO^ober  8  Geo.  tp  the  h\d  Nainty 
condition  recites  in  lOoA  The  dcf^^ndants  in  the  common  picas,  Chtfman 
that  he  had  ^^^  \{^^  wife,  prayed  oyer  of  the  bond,  and  of  the  condition, 
d^f theob[°5:o^  which  was  thus :  Whereas  the  above  named  Margery  Natn- 
cannotobjcain  hy^  at  the  fpccial  requefl  of  the  abovcbound  Elizabeth  Kican^ 
avoidance  01  the  jg  to  take  her  the  faid  Elizabeth  Hears  for  her  hired  fervaiir, 
^l.l^r,?L»  to  attend  in  her  fhoi),  and  to  infpect  her  cuflomers  ther:, 

obligee  was  not  _  •'  tri  nit  %    fr\ 

compcllabie  to     and  to  Ihcw  her   goods,  and  further  to  Itand  b v  and  ailiit 

take  him.  her  the  faid  Alargcry  in  her  faid  trade   and  bufinefs  of  a 

linen-draper,    wiiereby  it   is  prefumed   the   faid  Elizahdby 
if  (he  continues  any  length  of  time   in  the   faid  fervice 
of  the  faid    Margery^  may  become  a  perfeft  and  know- 
Particularly  after  ^"g    perfon    in  the  faid   trade;    and  whereas  the  faid  M 
hehasukcn       N.   confents  to  hire   and  tal^e  her  the  faid  E.  V,  upon 
him,  and  kept    ^^j  j^  confideration   only^  upon   the  exprefs  promife  and 
a^eed  ujTn!      agreement  of  the  faid  £//z.  that  (he  fhall  not  nor  will  at  any 
time  after  (he  fhall  have  teft  the  fervice  of  the  faid  Margtry 
fet  up  or  exercife  the  faid  trade  of  a  linen-draper,  either  by 
herft  If  or  any  other  perfon  in  truft  for  her  dire^ly  or  indi- 
rectly, in  any   ftiop,  room    or  place,   within  thcfpacc  d 
A  contraft  to      hi'lf  a  mile  of  the  now  dwelling-houfe  of  the  faid  Al,  N.  in 
Tcftrain  a^man     Drury-lancy  or  in  anjr  other  houfe  that  (he  the  faid  M.  N. 
cifingatrade  "   ^^^  executors  or  admmiflrators,  fhall  think  proper  to  remove 
anywhere,  Js     ,to,  in  order  to  carry  on  the  faid  trade  of  a  linen-draper,  nof 
^enT%ide'  ^^"  ^^^  ^'^'^  ^^^*  Avithin  thc  fam€  fpace  of  half  a  mile, 
jP.  Wms.  18*.  dire6l!y  or  inJireiSIy  be   concerned   in  or  alSft  or  inftruct 
10  Mod.  17.  85,  any  other  perfon  in  the  managing  and  carrying  on  the  faid 
330.  Fort.  296.  trade,  under  colour  or  pretence  of  being  a'fervant  to  fuch 
prrfon,  or  under  any  other  colour  or  pretence  whatfocver; 
Acontraft^o      which   faid  promife  and  agreement,  joined  with  the  good 
reftrajn  him        character  and  opinion  flae  the  faid  M.  A^.  hath  of  the  xxiit- 
\t\^^v^l^^r  P"7  ^"^  honeftly  of  her  the  faid  Eiiz.  is  thc fole  confidcra- 
place,  Rood.       uo*.  that  hath  obliged  the  faid  M,  Ni  to  take  the  faid  £//;. 
S.c.  Foit.  297.    int »  her  fervice  for  3  years  :  now  the  condition  of  the  above- 
f p'wms'l^S^ '  1  bl  gation  is  fuch,  that  if  the  faid  Mz.  Hears  fliall  ad  contra- 
ioiviod.a7,85,  jy  t>  and  in  breach  6f  the  above  recited  promife  and  agree- 
i3a.Fo^t.  296.  ^ 

D.  ace.  arg.  ante  11  ?!•  ^^^  vide  3  Lev.  iir.  fee  alfo  1  Bro.  C.  C.  419.  If  thecondiiooofabord 
is  that  a  man  fliail  no  do  cither  ot  two  things,  tho*  it  i«  void  by  the  common  law  ai  :oonr,  I: 
nay  be  good  as  to  tht  other.  S.  C.  Fort.  297.  Ace.  Str.  i  liS.  vide  Co.  Litt.  loO.  b.  i3tb  £d.  n.  1. 

I 

mcnt, 
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iBcnt,  according  to  the  true  Jntent  and  meaning  thereof, 
or  of  any  part  thereof,  thaf^rn  and  rn  fuch  cafe  the  faid 
£/&•  Vicars^  her  executors  and  adminiftrators,  fhall  there- 
upon pay  or  caufe  to  be  paid  to  the  ftWP  M.  N.  her  execu- 
tors, admlniftrators  and  ailigi^  the  fum  of  loo/.  the  faid- 
100/.  being  the  confideration  money  the  faid  M,  N,  might 
rcaibnably  exped  with  an  apprentice  to  the  faid  trade  j  that 
then  this  obligation  to  be  void,  otherwife  to  remain  in  full 
force.  After  oyer  of  which  faid  bond  and  condition  the 
defendants  pleaded  in  bar,  that  the  faid  Eliz»  from  the 
making  of  the  fai^  bond  did  continue  and  remain  in  the 
fervice  aforefaid  until  the  28th  day  of  jfpril  1724.  and  then 
left  that  fervice,  and  that  the  faid  Margery  continued  to 
inhabit  and  refide  and  exercife  her  faid  trade  in  her  faid 
manfion-houfe  in  the  faid  ftreet  v^cato  Drury-lane  from  the 
time  of  making  the  faid  bond  till  the  time  of  fuing  out  her 
original  writ ;  and  that  the  faid  £//2:.  within  half  a  mile  of 
the  faid  manfion-houfe  of  the  faid  Margery  at  any  time  after 
the  departure  of  the  faid  £11%.  out  of  the  fervice  of  the  faid 
Margery  direfily  or  indireftly  was  not  concerned  in  or  had 
inftrudled  or  aflifted  any  other  peribn  in  managing  or  exer- 
ciiing  the  faid  trade,  under  colour  or  pretence  of  being 
fervant  to  fuch  perfon,  or  under  any  other  colour  or  pre- 
tence whatfoever ;  and  the  defendants  further  plead,  that 
the  faid  Eli%.  at  any  time  after  the  departure  of  the  faid 
Eli'z*  out  of  the  faid  fervice  of  the  faid  Margery  did  not  ufe 
or  exercife  the  (aid  trade  either  by  herfelf  or  by  any  other 
perfon  in  tnift  for  her  dire6Uy  or  indiredly  in  any  (hop, 
room  or  place  within  half  a  mile  from  the  faid  manfion^ 
houfe  of  the  faid  M.  N,  fcfr.  The  plaintiff  below  replied^^ 
tkat  the  faid  EJiz,  from  the  time  of  making  the  faid  bond 
did  continue  and  remain  in  the  faid  fervice^  and  out  of  the 
faid  fervice  did  depart,  as  the  defendants  above  alleged; 
and  that  the  faid  Margery  continued  to  inhabit,  refide  and 
exercife  her  trade,  as  the  defendants  above  alleged;  but 
the  faid  Margery  further  faid,  that  the  faid  £/tz.  within  the 
fpace  of  half  a  mile  from  the  faid  manfion-houfe  of  the  * 
faid  Margery  above-mentioned,  and  within  nine  months 
next  after  the  departure  of  the  faid  Eltz,  out  of  the  faid  fer*- 
vice,  did  affift  and  inftruft  a  certain  perfon,  viz.  the  faid 
David  Chefman  inadpifando  et  exercendo  mijferium  praediSfum 
in  the  condition  above-mentioned,  contrary  to  the  tenor  of 
the  faid  condition,  viz,  in  the  faid  ftreet  called  Drury-laney 
fcfr.  et  hoc  petit  quod  inquiratur  per  jpatriam  ;  upon  which 
iffoe  was  joined.  And  upon  a  trial  at  nift  prius  in  Middle^ 
fexy  before  lord  chief  juftice  King-^  a  verdi^l  was  found  for 
the  plaintiff,  and  judgment  given  for  her  by  the  court  of 
common  pleas.  Upon  which  judgment  this  writ  of  error 
was  brought.' 


Chzimam 
Nainbt« 
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pHxKMAK  Mr.  Strange  for  the  plaintiffs  in  error  ^a^ced,  that  abend 
Nainby.  g'ven  for  a  valujble  confideration,  to  rcftrain  the  exercifc 
of  a  trade  in  a  particular  placc^  would  be  good  \  and  there- 
fore he  faid  he  would  not  difpute  the  refolutions  in  the  cafes 
0^  Mitchell  V.  ReynoUsy  i  A  IVms.  l8i.  lO  Mod.  27.  85. 
130.  Fort.  296.  adjudged  HiL  11  Ann.  B.  R.  and  of 
Bowers  and  Wren^h^  adjudged  the  fame  term.  Buthein- 
fifted,  here  did  not  appear  in  the  condition  of  this  bond  to 
be  any  confideration  ;  becaufe  it  does  not  appear  by  the 
concition,  that  M,  Ni  was  compellable  to  take  E,  y.  into 
her  fervice,  Margery  Nainhfs  taking  Eli%»  Ficars  is  the 
meritorious  confideration  of  the  bond  \  but  that  was  execu- 
tory, at  the  time  when  the  bond  was  made ;  and  therefore 
if  there  was  no  power  in  E.  V,  to  compel  M.  N,  to  take 
her,  as  there  does  not  any  appear,  that  cannot  be  called  a 
fronfideration,  fmce  AI.  N,  might  refufe  it ;  and  for  this  he 
pited  Teh,  49.  Allan  v.  Randall-^  that  where  the  condition 
was  executory,  the  plaintiff  to  entitle  himfelf  to  an  adioa 
upon  the  promife  againft  the  defendant,  ought  to  (hew, 
he  had  performed,  or  was  under  legal  obligation  to  perform 
it.  And  although  by  the  plea  the  defendants  plead,  that 
f  he  (aid  EHz*  from  the  making  of  the  faid  bond,  which  was 
\he  5th  of  OSloher  172Z-  did  continue  in  the  faid  fcrvice  till 
the  28th  of  April  1 724.  and  then  left  that^fervice ;  yet  the 
court  ought  not  to  regard  that  allegation,  but  the  judg* 
ment  of  the  court)  whether  the  oond  was  good,  ought  to 
be  founded  upon  what  appears  in  the  bond  itfelf.  Sed  won 
(illocatur.  For  per  turiam-,  it  appears  plainly,  that  Margery 
Nainby  had  agreed  to  take  E.-^*  into  her  fervice  ;  for  in  the 
condition  of  the  bond  it  is  faid^  M.  N.  is  to  take  E,  Vn 
into  her  fervice,  W^,  which  imports  an  agreement  by 
M,  N,  (o  to  do ;  and  it  is  further  (aid  in  the  conditioni 
Af,  N,  confents  to  take  the  fai(J  E.  V.  and  in  another  place 
it  is  recited  in  the  condition,  that  the  faid  E,  FJs  promife 
and  agreement,  Wr.  is  the  fole  qonfideration  that  hath 
obliged  M^  N,  to  take  the  faid  £.  F.  intp  her  fervice^  Off. 
all  which  expreflions  import  an  agreement  between  M,  N. 
and  E.  F,  that  AI,  N.  fhould  take  E.  F.  into  her  fervice^ 
in  confideration  that  E,  F,  had  agreed  not  to  trade,  £sf<. 
And  this  being  in  the  conclitioh  of  the  bond  fealed  by  the 
faid  E.  Fi  appears  to  have  been  fo  under  her  hand.  Be- 
iides,  the  plea  confefles.  RL  N.  did  take  her  into  her  fcr- 
vice, and  that  E,  F.  departed  from  it;  and  therefore  all  the 
^ourt  held  the  bond,  notwith (landing  this  obje£iion,  was  a 
good  bond.  And  if  Af.  N.  had  re fu fed  to  take  £.  F.  into 
her  fervice,  y^.  B*  ^'  ought  to  have  pleaded  it ;  inftead  of 
•  ivhich  the  defendants  have  ftiewed  by  their  plea,  that  E.  k. 
was  admitted  into  M.  M^s  fervice,  fcfr.  Then  Mr,  Strange 
Jnfifted  ftirthcr,  this  bond  was  void,  becaufe  the  reftraint 
pf  trade  was  not  confined  to  a  particular  place,  but  was  in 
^ j^b^a  gei^eraJ  jj  tecaufc  the  coi^ditivn  is  flpt  o^flv  that  E.  F^ 
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ftould  not  exercifc  the  trade,  faff,  within  half  a  mile  of  Cmismam 
the  then  dwelling  houfe  of  M.  N,  in  Druty-lane-i  but  it  is  ^  ^ 
alfo  of  any  other  houfe  that  M.  N,  her  executors  or  ad-  ^»»'«^ 
miniftrators,  fhall  think  fit  to  remove  to,  to  carry  on  the 
faid  trade;  which  may  be  ext^ded  all  England  over  \  for 
if  £.  /'.  fets  up  in  the  remoteft  part  of  the  kingdom,  if 
AL  N.  her  executors  or  adminiftrators,  removes, within 
half  a  mile  of  that  place,  £.  K  muft  not  exercife  her  trade, 
i^c,  there;  and  fo  toties  quoties :  fo  that  by  that  means  the 
bond  will  be  a  general  reftraint every  where:  whereas  thefe 
fort  of  bonds  are  not  good,  unlefs  the  exercife  of  the  trade 
is  only  reftrained  in  a  particular  place.  But  to  this  ferjeant 
fVhitakir  anfwered  for  the  defendant  in  error,  that  if  a  bond 
is  given,  witl\  condition  to  do  feveral  things,  and  fome  are 
agreeable  to  law,  and  fome  againft  the  common  law ;  the 
bond  fhall  be  good  as  to  the  doing  the  things  agreeable  to  > 

law,  and  only  void  as  to  thofe  that  ar^e  againft  the  law.  But 
if  a  bond  is  given,  with  condition  to  do  a  thing  againft  an 
a<3of  parliament,  and  alfo  to  pay  ajuft  debt;  the  whole 
bond  will  be  void  ;  becaufe  the  letter  of  the  ftatute  makes  it 
void,  and  is  a  ftridl  law.  So  is  Hob*  14  Norton  v.  Sims. 
14  H.  8.  15.  3  Co.  88.  I  Vintr.  %yj.  Now  the  breach 
is  aligned  upon  part  of  the  condition,  which  is  good 
in  hw  ;  and  therefore  if  the.  other  part,  to  which  Mr* 
Strange  takes  the  exception,  fhould  be  againft  law,  yet 
that  will  not  hinder  the  plaintiff's  recovery  upon  this  part 
of  the  condition,  which  i&legal.  And  of  that  opinion  was 
the  whole  cpurt.  And  judgment  was  affirmed,  Friday^  Ft'- 
bruary  3,  1726.  After  this,  error  was  brought  in  parlia- 
ment, and  February  22,  17^7-  by  the  unanimous  opinion 
of  all  the  then  twelve  judges  judgment  was  affirmed  with 
40/.  cofts.  3  Bro.  Pari.  Caf  349. 

Gabriel  Johnfon  verf.  James  Lafcrre,        i^R.^d'-i^,^ 

S.  C.  Str.745.  12G.  C.B. 

ERROR  upon  a  judgment  in  a  fcire  facias  fued  in  the  J^,'}^^  ' 
K         'P      ^T    r  J        J  Bail  in  error  are 

common  pleas   by  Lajerre  upon  a  recognizance  for  bound  by  their 
440/.  entred  \nto  hy  Johnjon  to  Lajerre^  in  which  judgmen^t  recognizance, 

was  given  for  Laferre.     johnfon  the  defendant  in  the  com-  J^^'  the  plaintiif 

®,  ■'ii_''-r^L  ji_»n  error  had  no 

mon  pleas  prayed  there  oyer  of  the  recognizance,  and  theoccafiontoput 
condition,  which  condition  recited,  that  0ugb  Howard  and  in  bail. 
Thomafine  hir  wife,  executors  of  %A«  hangfton^  efcj.  had 
fued  a  writ  of  error  returnable  in  the  king's  bench,  upon  a 
judgment  recovered  in  the  common  pleas  by  Laferre  againft 
Howard  and  his  wife ;  if  therefore  the  faid  Howard  and  his 
wife  profecuted  the  writ  of  error  with  effedl,  iic,  and  paid 
the  fum  recovered,  and  alfo  the  damages  and  cofts  that 
fhould  be  awarded  if  the  judgment  fhould  be  affirmed,  Cffr. 
fhat  then,  yr,  after  whicji  oyer  had,  the  laid  Johnfon  pleaded 

ia 
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joHNjioH      in  bar  of  th^  fare  facias  the  aft  of  i6  v3^  17  Car,  2.  c.  8.  to 
,      ^  prevent  arrefts  of  judgment  and  fuperfeding  executions,  aod 

the  provtfo  therein,  that  that  aft  (hould  not  extend  to  any 
wi  it-of  error  to  be  brought;  by  an  executor,  i^c,  per  qu^d  thQ 
faid  recognizance  taken  contrary  to  the  faid  ftatute  vacua  in 
lege  exijiit.  And  upon  demurrer  judgment  was  for  the 
plaintift'L^rr^  in  the  common  pleas.  And  Mr.  Strange  {qt 
the  plaintiff"  in  error  irvfifted,  that  executors  by  the  ad  of 
Car.  2.  were  not  obliged  to  enter  into  recognizances  upon 
writs  of  error  brought  by*  them  upon  judgments  obtained 
againft  them,  and  that  this  appearing  to  be  fuch  a  recogni- 
zance, was  void.  But  per  totam  curianiy  if  a  man  will  vo- 
luntarily enter  into  fuch  a  recognizance,  'tis,  good  at  com- 
mon law.  And  j  udgment  was  affirmed.  Thurfday  Februan 
the  9th,  1726. 
Intr.  Trill. 

R«.467."  *  Watts  and  his  wife  verf  Goodman. 

bilTaj^ea  which  IfN  debt  upon  bond  dated  the  30th  of  December  1707  for 
prays  judgiriint  J^  lOoL  entred  into  by  the  defendant  to  Samuel  Rutterhr- 
^  '^rflf *rfi  ^^^  hufband  of  the  plaintiff's  now  wife,  to  whom  (he  was 
fiSnemaybc  ^  admifliftratrix ;  the  defendant  prayed  oyer  of  the  bond, 
<iua(bcd,  IS  to  be^  which  being  entred  in  haec  verboy  it  was;  Noverint  univerji 
confidered  as  a  pgy  praefenteSy  that  the  defendant  and  Benjamin  Fawkner  were 
R*acc,  ante  bound  to  the  faid  Samuel  Rutter  in  lOo/.  to  be  paid  to  the 
1101.  ▼idc  3  Bi.  fai4  Samuel  Rutter^  ad  quam  quidem  folution/m  bene  etfideliter 
Com.  301.  faciendarh  obligamus  nos  et  utrumque  nojirum  per  fe  pro  t$U  et 
M^n^^n  b!r  '*  fili^  haeredes  executores  et  adminijiratores  mftrosy  lie.  qus 
H.  27  G.  3. '  .  l^^o  ft  auditOy  the  defendant  petit  judicium  de  narratiwe  prae* 
«ntc593.  diiiay  becaufe  (he  fays,  that  the  faid  Benjarnln  Fawkner figil" 

Inanaftion  Javit  et  Jeliheravit  the  faid  bond  as  his  ad  and  deed  to  the 
JP^*^';'^^^^^^  faid  Samuel  Ruttery  and  became  jointly  bound  widithedc 
plead  in  ba^  that  fendant  to  the  faid  Samuel  Ruttery  and  is  yet  alive,  viz,  at 
there  was  i^c,  unde^  ^.vc,  petit  judicium  de  narratione  praediQa  et  qud 

^^^rnT^l,  «tfrr/7//d  ilU  cajjetury  <ic.  To  which  the  plaintiff  demurred, 
Such  matter  can  ^"d  ^he  defendant  joined  in  demurrer.  This  caufc  coming 
only  be  pleaded  on  in  the  paper  the  z(}t\i  of  Januarys  it  wasobjededfor 
in  abatement,  ^^i^  defendant,  that  the  bond  was  a  joint  bond,  there  being 
Semb.acc.  5C0.  ^^  words  in  it,  to  make  it  feveral ;  and  therefore  theplain- 
Sj2.  vidrBurr.  ^'^s  had  brought  their  action  wrong,  infuing  the  defendant 
a6 1 4— See  alfo  alone.  But  Mr.  Robinfon  for  the  plaintiff  argued,  that  the  bond 
Bun-.  2611.  y^^  ]o\nx.  and  feveral,  and  cited  i!>/>r  310.  pL  8.  where  an 
If  two  enter  obligation  was  made  by  three,  and  the  words  were,  Mga- 
into  a  bond  and  mus  nos  et  Utrumque  noJlrum  per  fe  pro  toto  et  infolidoy  and  only 
*^*^"°^^^S«  two  were  fued,  and  they  pleaded  a  fpecisl  mn  cftj^^umy 
be*bound"o  the  ^^^^  ^yj^  ^^  ^^^  condition  of  the  bond  ;  but  there  ww  no 
obligee  in  the  oyer  of  t\\t.  bond  itfelf,  and  the  iffue  was  found  againft  the 
penalty,  and  ad   defendants  i  and  it  was  moved  in  arreft  of  iudffment,  but 

folutionem  obh-  ''      ° 

gantleet  utrum- 
que eoru'ti  per  fe  pro  toto  et  in  folido,  haeredes  executores  et  adminiftratbrea  fuofi.    Q^^  Whether 
the  bond  c^dn  he  confidered  ai  the  feveral  bond  of  each.    Vide  Com.  Ot ligation.  F.  G.  2d.  e4it« 
voLi|<P«  ^Sr,  %%i, 

the 
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the  plaintiff  had  judgment.  2  Buljl,  70.  Cro,  Jac.  322,  Watti 
Hankinfon  v.  Sandilaus,  Two  boutid  themfelvesj  or  any  of  qoooman 
them,  their  heirs,  executors,  or  either  of  their  heixs,  &fr. 
this  bond  was  held  joint  and  feveral.  And  i  Lutw.  697.^ 
Sayer  v*  ChayUr^  in  debt  on  bond,  on  oyer  it  appeared, 
that  the  defendant  Chayter  and  two  others  were  bound,  ad 
^vam  quidtm'folutionem  bene  et  fid^Uter  faciendam  obligo  me^ 
haetedes^  executor es  et  admintflratorei  /w^^j,  and  Powell'yiKxcj^ 
was  of  opinion,  the  bond  was  joint  and  feveral,  by  rea* 
fon  of  the  words  obligo  nie^  haeredes^  ^c.  meos,  which  is  the 
fame  as  if  it  had  been  faid  by  the  three  obligors  feverally ; 
and  that  the  heirs  were  not  obliged,  before  the  Words,  ad 
quam  quidem  folutiouem :  and  certainly  it  was  the  intent  of 
the  partiesj  the  heirs  fhould  be  obliged:  yet  if  by  thofc 
words  the  bond  is  not  feveral,  the  heirs  are  not  obliged. 
The  fame  intent  may  be  coUeSed  in  this  cafe.  The  caufe 
was  ordered  to  ftand  in  the  paper,  to  confider  of  the  cafes. 
And  the  judges  all  feemed  ftrbng  in  opinion,  this  could  not 
be  a  feveral  bond.  But  they  gave  judgment  for  the  plain- 
tiff, becaufe  this  matter  was  pleaded  in  bar ;  whereas  it  is 
only  a  plea  in  abatement;  for  a  plea  which  begins  with  a 
petit  judicium  de  narratione^  and  concludes,  quod  narra- 
tio  caj'eturj  is  a  plea  in  bar  in  the  king's  bench,  and  has 
been  fo  often  adjudged.  Judgment  for  the  plaintifB^ 
jFebruary()j  1762. 

The  King  verf.  John  Ward,  Efq. 

^e  Attorney  Genera^  by  order  of  the  boufe  of  lords^ 
.    Jikd  the  following  information  againfl  the  defendant. 

Information  poft.  vol.  3  p.  358.  ^^  "  ^^ 

^rf^&/^>f^l\  ^Emorandum,  quod  Fhillippus  Yqrke  iwi7«  The  forging  of 
^K  attornatm  domini  regi^  g^ner alii,  qui  pro  ^^^^f^^ 
€odim  domino  rege  in  hac  parte  fequitur^  in  propria  perfonafua  might  bepreju- 

diced,  was  pu- 
nilhable  as  a  forgery'*  f  ommon  law.  S.C.  Str.  747.  i  Bamird  B.  R.  10.  cont.  i  Hawk, 
c.  70.  f,  II .  fed  vide  4'Bl.  Com.  lAl-  And  this  too,  tho'  no  body  was  in  faft  prejudiced  by  it. 
S.  C.  Str.  747.  I  Barnard  B.  R.  10.  R.  ace.  ante  737.  Foigery  is  puniftiable,  tho*  the  thing 
ibrs<d  is  ntvcr  publiined.  -  S.  C.  Str.  747.  1  Barnard  B,  R.  10.  R.  ace.  poft.  151S.  vide  Crown 
Circuit  Afliftant  274.  280.  419.  42*'  425.  In  a  criminal  information  a  participle  applying  ta 
thcpcrfon  of  the  offender,  in  the  famcfrntence  wl^h^  and  preceding  the  charge,  ffiall  be  referred 
to  the  time  vi'hen  the  offence  is  ftated  to  have  been  committed,  if  it  ii»  not  exprcfsly  referred  to 
any  particular  time.  S.  C.  Str.  747-  1  Barnard  B.  R.  10.  vide  Rex  v.  WhiHcin  B.  R  i^  June, 
1737.  Salk.  377.  pi.  22.  A  criminal  information  againft  a  man  for  forging  a  receipt  for  gooda 
he  Was  chargcai>l«  to  deliver,  need  not  ftate  hew  he  was  bound  to  deliver  them.  S.  C.  Str.  747. 
jBarnaidB.  R  10.  The  word  dolium  may  fgnify  a  ton  weight.  S.  C.  i  Barnard  B  R.  lo. 
The  word  conirafccit  forged.  S.  C  1  Bam;  id  B.  R.io.  If  a  criminal  information  contains 
feveral  covnts,  feme  of  which  only  aregocd.  and  the  defendant  is  found  guilty  upon  all,  judg- 
nun:  (hall  be  given  agaiift  him  upon  thofe  v  hich  are  good.  S.  CI  i  Barnard  B.  R.  10.  D.  ace. 
Dougl.  7c  3.  The  defendant  in  a  criminal  Hiformation  cannot  objcdl  to  the  record  becaufe  jt  does 
not  ftate  that  proclamation  was  made  if  ai  y  body  would  inform  the  king's  juftices,  &c, 

veiut 
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R««         htc  in  curia  diSii  domini  regis  coram  ipfo  nge  apud  Weftmna^ 
„,  *"  ierium  die  Mercurii proxime pojl  tresfeptimanasfan^lae  Trini" 

tatis  ijio  eoHem  terminoj  et  pro  eodem  domino  rege  dat  curiae  hie 
intelligi  et  informari^  quod  Johannes  Ward  de  Hackney  in  com- 
tatu  Middlefexiae  armiger  exijiem  onerabilis  ad  deliberandum 
trecenta  et  quiftdecim  dolia^  Anglice  tons,  et  quarter*  uniusdolii 
aluminis  valor  is  quinque  mille  librarum  praenobill  Edmundiduci 
de  comitatu  Buckingham  et  de  Normanby  ad  cerium  diem  jam 
praeteritum,  ipfe  idem  Johannes  Ward  nequiter  macbinans  et 
intendens  praedi£lum  ducem  de  praedi^o  alumine  decipere  et 
defraudare^  etcum  iniqua  etfraudulenta  intentiane  adevitandum 
deliberationem  ejujdem  aluminis^  prima  die  Februarii  anno  ngni 
domini  Georgii  Dei  gratia  MagnaeBritan  niae  Franciae  et  Si- 
berniae  regisj  fidei  defenforis^  &c.  undecimo^  apud  Wefrnfinef- 
tersum  in  comitatu  Middlefexiae  vi  et  armisy  &c»  in  dorjo  eu- 
jufdam  certificationis  infcriptis,  manu  cujufdam  AmbrofiilSewten 
ftgnatacy  falfo  fahricavit  et  contrafecit  etfabricari  et  contrafieri 
caufavit  quoddam  fcriptum  in  verbis  etjiguris  fequentibusy  w- 
dehcety 

Mr.  John  Ward.    I  do  hereby  order 

you  to  charge  the  quantity    of  fix 

hundred    and    fixty    tons    and    one 

quarter    of   allum    to    my    account, 

part  of  the  quantity  bere  mentioned 

in  this  certificate,     and  out  of  the 

money  arifing  by  the  fjie  of  the  allum  in  your  hand  pay 

to  Mr.  W,  Ward  and  yourfelf  ten  pounds  for  every  ton 

according  to  agreement,  and  for  your  fo  doing  this  fluQ 

be  your  difcharge.     Buckinghamy  April  y>y  1706. 

in  malum  exemplum  omnium  aliorum  in  hujufmodi  c4ifu  delinquent 
tiumy  ad  grave  damnum  praefati  ducisy  ac  contra  pacem  diffi 
domini  regis  nunc  coronam  et  dignitatem  fuasy  is^c.  Et  idem 
attornatus  domini  regis  generalis  pro  eodem  domini  rege  ulterius 
dat  curiae  hie  intelligi  et  informariy  quod  praediHus  Johannes 
Wardexijlens  onerabilis  ad  deliberandum  trecenta  et  quindecim 
doliay  AngVue  tons,  et  quarter^  unius  dolii  aluminis  valoris 
quinque  mille  librarum  praefato  duciadartumdiemjampraete* 
ritumy  ipfe  idem  Johannes  Ward,  nequiter  machinans  et  inten- 
dens praefatum  ducem  depraediQo  alumine  decipere  et  defrandare 
et  cum  iniqua  et  fraudulent  a  intent  ione  ad  evitandum  delibera- 
tionem ejufdem  aluminisy  pojleayfci licet  di^o  prima  die  Februarii 
anno  regni  diSli  domini  regis  nunc  undecimo  Jupradi^Oy  apud 
We/imona/lerium  in  ^omifatu  Middlefexiacy  vi  et  armisy  (^c. 
quoddam  fcriptum  falfo  fabricatum  et  contrafaSlum  in  dorfo  cu- 
jufdam certificationis  infcriptisy  manu  cujufdam  Ambrofii  iS&tt'- 
ton  fignatacy  nequiter  ilUcite  et  fraudulenter  publicavit  et 
pulitcari  caufavity  quod  quidetn  fcriptum  falfo  fabricatum 
(t  contrafa^ium  fequitur  in  his  verbis  et  figuris  fequenti* 
buh  videlicet^  [and  then  it  is  fet  out  againl  diffo  Johannt 

^  Wari 
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Jobanm  Wardadtunc  et  ibidem  benefciente  di^umfcriptumy  per  R  «  « 
ipjiim  yohannem  ff^ardutpraeferturpublicatum^/alfumet  con-  y/^t^p, 
trafaSum  fuiffi  ;  ad  grave  damnum  praefati  ducis^  tif  c.  To 
this  information  the  defendant  pleaded  not  guilty,  and  upon 
May  3,  1725,  upon  a  trial  at  bar  by  a  fpecial  jury  of  gen- 
tlemen of  the  county  of  Middlefex^  the  defendant  was  found 
guilty  ;  after  which  the  defendant  as  it  was  faid,  went  be- 
yond fea,  or  at  leaft  abfconded,  fo  that  proceedings  were 
againft  him  for  outlawry,  but  he  fur  rendered  himfelf 
the  laft  day  in  laft  term  in  court,  which  day  the  exigent  was 
returnable,  and  was  committed  to  the  cuftody  of  the  mar- 
fhal,  and  Saturday  the  4th  of  February  he  was  brought  by 
rule  into  court,  to  receive  judgment.  At  which  time  Mr. 
Hungerford^  Mr.  Ketelby^  Mr.  Booths  Mr.  Fibner^  and  Mr. 
Strange^  the  defendant's  counfeU  moved  in  arreft  of  judg- 
ment. Whofe  arguments  taking  up  that  day,  thecouniel 
for  the  king,  Mr.  attorney-general  Torke^  Mr.  Lee  one  of 
his  majefty's  counfel,  Mr.  Marjh^  Mr.  Fazakerley^  and  Mr. 
Vemey^  anfwered  the  objeftions  of  th6  defendant's  counfel 
upon  Monday  February  6 ;  and  upon  the  pref&ng  inftanoes 
of  the  defendant's  counfel,  they  had  time  given  them  for 
their  reply  till  next  day. 

Xhe  firft  objedtion  that  was  made  to  the  information  by 
the  counfel  for  the  defendant  was,  that  the  offence  laid  was 
fiilfely  making  and  forging  a  writing  upon  the  back  of  a  cer- 
tificate in  writing,  figned  by  one  Ambrofe  Newton^  and  this 
was  no  forgery  at  common  law,  and  that  the  information 
being  groundea  upon  the  common  law,  and  not  upon  the 
5  Em  e,  14.  the  informatipn  was  not  maintainable. 

They  infifted  that  forgery  at  common  law  muft  be  of  a 
record,  or  fomething  of  a  public  nature,  as  a  privy  leal,  a 
licence  from  the  barons  of  the  exchequer  to  compound  a 
debty  or  a  deed  under  (eal,  Britt.  16.  Fietay  r.  22.  but  that 
counterfeiting  other  writings,  of  a  private  nature  between 
party  and  party  is  no  forgery  at  common  law.     i  Hawk* 
184*  and  therefore  to  fay  A  has  forged  a  writing,  is  not 
adionable.     I   Sider,   16.    In  the  cafe  of  CaJlisbilly  v.  Brit. 
So  I  Roli  R.  431.     I  RoL  Ab.  66.  pL  8.    Aier  v.  Forji  : 
Thou  hafl  made  forced  writings,  and  thou  fhouldfl  have 
loft  thy  ears  for  it,  held  not  a6lionable,  becaufe  it  is  uncer- 
tain "What  writings,  and  they  might  be  fuch,  the  forging  of 
which  might  not  deferve  the  lofs  of  ears.     So  Cro,  £liz. 
166.    HiL  32  Eliz.  B,  R.  Vennor  v.  Wootton.     You  have 
forged   your  father's  hand,   and  thereby  falfely  have  pro- 
cured your  father's  tenants   to    pay  their   rents    to    you 
due    to  your  filler:   adjudged  not  actionable,  becaufe  it  is 
not  fliewn  what  things  he  fbrged  for  which .  he  is  by  any 
laiMT  pvnifliable,  for  it  might  be  a  letter,  for  which  he  is  not 
punishable  \  and  for  that  a  cafe  between  Brook  and  Doughty^ 
a8  Eii^*  was  cited;  you  have  forged  my  lord  of  Leic^er^% 
hand  to  fuch  a  letter,   adjudged  not  adionable;   and  what 
Cr0kc  is  reported  to  tovcwd  in  Wiltjhirf%  cafe,  T^lv.  14.6. 

viZf 


146+ 

Rez 

Wab0. 


Htwk.  c.  70.  f. 
a. 


F.K.B.96, 
9^    i(^» 


Hilary  Term  13  Georgn.regii 

VIZ.  that  to  fay,-  J.  S.  has  foiled  his  fiither's  hand,  where- 
by he  procured  the  tenants  to  pay  him  the  rent  due  to  his 
father,  is  not  punifhable,  as  (fays  that  book)  it  was  ad- 
judged 3.-£//i5.  bccaufe  it  relates  butxto  a  private  matter, 
tor  the  fon  by  no  law  is  punifhable  for  it-  And  this  being 
before  the  ftatute  of  5  £.  it  was  urged  was  an  authority  in 
point,  that  fuch  fort  of  forgery  as  this  was  not  punifliable 
at  common  law,  viz.  of  an  indorfement  upon  a  certificate 
a  thing  merelv  of  a  private  qature,  and  in  effed  nothing 
more  than  a  letter.  And  this  they  fay  appeared  by  the 
Stat,  of  33.  H.  8.  r.  I.  which  inflids  punifhments  on  per- 
fons  who  get  the  money  or  goods  qf  others  into  their  bands 
under  colour  of  a  falfe  token  or  counterfeit  letter,  for  if 
fuch  counterfeit  letters  had  been  at  common  law  puAifhable 
as  forgery,  the  making  that  ftatute  was  unneceflary  and 
ufelefs. 

It  was  farther  argued  for  the  defendant,  that  a  forgery  is 
not  punifhable,  unlefs  it  is  to  the  prejudice  of  fome  perfon; 
therefore  where  B.  was  obliged  in  a  bond  of  lOoA  for  the 
honefty  of  his  fon  apprentice  to  A,  A.  rafes  out  librU'm  the 
bond,  and  puts  in  marciai\  and  adjudged  this  was  not  a 
forgefv  punifhable,  becaufe  it  was  not  a  prejudice  to  any 
body  out  to  A.  the  bond  being;  avoided  by  A.  and  the  fum 
made  lefs.  ^y  99.  Black  w.  mien.  So  .^dr  655.^/.  897. 
Salway  v.  TVale.  (a)  Antedating  of  a  deed  to  defeat  a  mean 
affurance.  But  antedating  is  no  forgeryi  unlefs  there  is  a 
mean  intereft  in.  a  third  perfon  to  be  prejudiced  thereby. 
Now  in  the  prefent  cafe  it  does  not  appear,  that  the  duke  of 
Buckingham/hire  was  prejudiced  by  this,  for  it  is  not  alleged 
jn  the  information,  that  the  315  tonj  of  allum  was  pre- 
vented from  being  delivered  thereby.  If  it  had,  they  ad- 
mitted an  a£kion  would  have  laid  againft  the  defendant  for 
a  deceit,  or  he  might  have  been  indiaed  for  a  cheat,  but  not 
for  forgery  at  common  law* 

On  the  other  fide  it  was  argued  by  the  counfel  for  the 
king,  that  notwithftanding  thefe  obje&ions,  the  offence 
charged  in  this  information  was  a  forgery  at  common  law, 
for  which  the  defendant  might  have  been  indiSed  ;  and  that 
the  information  was  maintainable  againft  the  defendant  for 
it.  And  of  that  opinion  was  the  court  unanimouflyr  For 
the  judges  faid,  that  although  f<)me  of  the  forgeries  at  com- 
mon law  mentioned  in  the  Mirror^  f.  4  y  5.  Britt.  16  if 
Fletay  /.  I.  V.  22,  which  are  cited  in  3  Inft.  169.  were 
capital,  and  as  the  law  then  ftood  punifhed  with  death  i 
and  others' of  them  punifhed  with  leiier  though  infamous 
punifhments ;  yet  none  of  thefe  books  fay,  that  th^  forge- 
ries there  particularly  fpecified  were  the  only  forgeries 
punifhable  by  the  common  law.  It  is  not  to  be  difputed, 
but  that  forging  a  deed  was  a  forgery  punifhable  by  the 
common  law ;  now  forging  a  writing  not  fealed  may  be 
equally  mifchievous  with  torging  a  deed,  and  therefore  as 
(o  the  nature  of  the  oiTence  it  falls  under  tbc  fame  reafon: 

and 
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and  uH  eaditn  eft  ratio  eadem  eft  lex.  A  forgery  of  a  deed,  •  ^^* 
though  the  prejudice  arifing  therefrom  may  not  be  40J.  is  waii»« 
puniSiable  as  a  forgery  at  common  law.  But  the  forging 
of  a  goldfmith's  note,  bills  of  exchange,  l^c.  may  be  of 
vaftly  more  mifchievous  confequence ;  and  therefore  it  is 
reafonable,  the  offender  (hould  fufFer  -the  fame  puniftimeni; 
at  leaft.  It  farther  appears  by  the  preamble  of  the  ftatute 
5  E,  c.  14.  that  forging  of  writings  .was  punifhable  at  com- 
mon law ;  for  the  ftatute  recites^  that  whereas  the  wicked, 
pernicions  and  dangerous  praSice  of  making,  forging  and 
publifhing  falfe  ana  untrue  charters,  evidences,  deeds  and 
writings,  hath  of  late  been  more  practifed,  i^c.  which 
fcemeth  to  have  grown  chieffy  by  reafon  that  the  pains  and 
puniihments  limited  for  fuch  great  and  notable  ofFences  by 
the  laws  and  ftatutes  of  this  realm  before  this  time  have 
been,  and  yet  are  fo  fmall,  mild  and  eafy,  i^c.  fo  that 
ftatute  takes  notice,  that  forging  of  writings  was  punifh- 
able bylaw  before  that  ftatute,  that  is  by  the  common  law  ; 
for  it  (iiys,  by  the  laws  and  ftatutes  of  the  realm.  And  they 
farther  faid,  that  this  was  not  a  new  point,  and  that  they 
relied  on  the  cafes  which  had  been  cited  by  the  counfel  for 
the  king.  $  Mod,  Rep,  lyj.  i  Salk.  'i\2r  The  defend- 
ant was  indifted  for  forging  or  caufing  to  be  forged  a  bill 
of  lading ;  and  this  was  at  common  law,  as  appears  in  5 
Afod.  137.  The  king  V.  Stocker^  the  court  held  the  indift- 
mcnt  ill  for  incertainty,  but  not  becaufe  the  offence  was  no 
forgery  at  common  law,  and  not  punifliable.  i  Sid.  278. 
The  king  v.  Ferrers,  The  defendant  was  indifted  and  con- 
vi<3ed  for  forging  an  acquittance,  the  record  of  which  Is 
in  Tremaine* 5  Intr,  129,  where  it  appears  to  have  been  an 
indidlment  at  common  law,  and  the  defendant  was  fined, 
and  bound  tp  his  good  behaviour,  Raym.  8i.  -Farr^s  cafe. 
IndiiEhnent  at  common  law,  for  forging  a  warrant  of  at- 
torney, and  judgment  of  (ine,  and  pillory,  and  imprifon- 
ment.  2  Sid.  Ji.  Dudley's  cafe,  for  forging  the  entry  of 
a  marriag6  fn  a  regifter.  Rex  v,  Pennyy  &c,  ^ntr,  H,  20. 
Car,  2.  ^.  R,  Crown  Off.  RolL  ai.  indictment  for  forging 
ageneral  rcleafe  at  common  law.  HiL  34  Car.  2.  Rot.  35. 
The  jcing  v.  Sheldon.  Indi£tmeq|  for  forging  a  bill  of  ex- 
change at  common  law,  and  judgment  againft  the  defend- 
ant. And  lately  a  cafe  fef  the  ifme  nature  between  the 
king  and  JVard^  and  conviAion  at  thf  Olu  Bgiley.  [That 
was  the  prefent  defendant's  brother.]  The  defendant 
eicaped,  and  has  not  been  took  fmce.  Stiles  12  Savage* % 
cafe,  for'forging  of  letters  of  credit,  and  alfo  for  a  cheat, 
I  Sider.  142.,  The  king  v.  Dekins^  for  forging  a  proted ion 
of  Sir  jI.  a.  C.  I  Salk.  400.  The  king  v.  Yarrington,  And 
ForteTcue  juftice  cited  the  queen  v.  Traverfe^  which  was  an 
indi<$ftent  at  common  law,  for  forging  tlie  indorfcment  on 
an  army  debenture ;  for  it  was  indorfed  to  Bridgett  Gradouy 
and  the  defendant  altered  the  name,  and  made  George  Gra» 
dcn^  and  judgment  wasgivwi  againft  the  defendant. 

As 
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l^sx  At  to  the  obje(Elion  made  from  the  cafes  for  words,  th«f 

WiuiD  tCB&yn  for  thofe  cafes  was,  becaufe  it  did  not  appear,  what 
the  writing  was  that  was  forged,  and  it  might  be  a  writing 
of  no  coniequence,  or  that  could  prejudice  no  body,  and 
the  rule  was  at  that  time  to  take  words  tn  mittorifenfu.  But 
the  chief  juftice  faid  he  apprehended,  if  the  cafe  of  f^enmr  ?. 
Irootton^  Cr.  Eliz,  166.  was  to  be  adjudged  noWf  it  would 
'  be  adjudged  otherwife  than  it  was  ;  for  it  appears  by  th« 
words,  a  forging  of  writing  was  meant,  whereby  the  forger 
had  prejudiced  his  filler,  for  he  received  the  rents  by  reaioa 
of  that  forgery,  which  were  due  to  his  fitter,  which  im- 
ported a  complete  forgery ;  and  whether  the  writing  was  a 
letter  or  other  writing,  the  fcandal  was  the  fame :  and  the 
cafe  was  relied  on,  as  cited  by  Croke^  as  adjudged  3  Eliz. 
before  5  Eli%.  in  Teh.  146.  was  of  the  fame  cafe  as  Cr9* 
Eliz.  166.  which  waJ5  in  32  Eliz,  long  after  the  ilatute  of 
5  Eiiz.  As  to  the  objeftion  raifed  from  the  ftatute  of  3J 
H.  8.  c.  I.  that  if  fuch  fort  of  foreigners  as  thefe  were  pu- 
nifhable  at  common  law,  that  ftatute  was  unneceflfary: 
the  court  (aid,  that  that  ftatute  did  not  create  new  offences, 
for  the  crimes  therein  mentioned  were  crimes  at  common 
law,  but  increafed  the  penalty.  2.  Upon  that  ftatute  no 
fa<a  was  punifliable,  but  where  the  offender  had  carried  his 
fraud  into  execution,  and  got  the  monev  or  goods  into  his 
pofTeffion,  whereby  the  party  defrauded  was  a^ually  preju* 
diced.  But  a  man  is  pnnifhablc  for  a  forgery,  if  it  may  be 
prejudicial,  though  the  mifchief  is  prevented  by  the  dif-< 
covery  of  the  forgery.  And  that  therefore  is  an  ^nfwer  to 
another  objedion  made  by  the  defendant's  counfel,  that  it 
does  not  appear,  the  duke  of  B,  was  adually  prejudiced ;  it 
not  being  averred,  that  the  delivery  of  the  all  urn  was  avoided 
in  fa<a  by  this  forged  indorfementj  for  if  be  might  be  prejuw 
diced  by  it,  that  makes  the  iForgery  an  offence,  for  which  an 
indi6tment  would  lie  at  common  law :  as  if  A.  forges  a  bond 
in  B;*s  name,  though  B.  is  never  obliged  to  pay  die  moneys 
an  indi£hnent  without  all  queftion  will  lie  at  common  law. 
And  fpr  thefe  reafons  the  court  were  clear  of  opinion,  that 
this  offence,  of  forging  aft  indorfement  on  the  back  of  the 
certificate,  whereby  the  duke  of  5.  might  be  defrauded  of 
the  allum,  was  a  forgery,  for  which  this  information  will 
lie  at  common  law. 

The  next  objedlioA  the  defendant's  counfel  made  was,  tbt 
the  offence  wis  a  forgery  punifhable  at  common  law,  yet 
thefaft  was  not  fet  out  in  this  information  fufficicntly,  for 
the  court  to  found  a  judgment  upon  :  for  unlefs  the  defend- 
ant was  chargeable,  to  deliver  the  allum  at  the  time  when 
he  made  this  forged  indorfement,  there  was  no  pjoffibilify 
the  duke  of  5.  could  be  prejudiced  by  it,  nor  can  itJ>e  faid 
to  be  done  to  avoid  the  delivery  of  the  allum.  As  it  fbuids 
upon  the  information  it  is.  Memorandum^  That  the  attor* 
liey  general,  fFednefday  proxime  pojl  ires  Trin.  1 1  Geo.  [which 
^was  in  7r/>r»  term  1725*]  comes  and  informs  the  courts 

that 
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teat  the  defendant  onerabilh  exiftens  ad  deUberandum  315  tons         R «  » 
of  alldm  to  the.duke  of  Jff.   ad  cerium  dtemjampraeteritnm^       Wmi*. 
he  the  faid  defendant9    contriving  and  intending   thefaid 
duke  of  the  faid  allunf  to  defraud,  et  ea  intentione^  to  avoid 
ike  delivery  of  the  laid  allum,  t  Feb.  xi  Geo.  [which  vras 
in  Feb,   1724.]  forged  the  indorfement,  i^c.    So  that  the 
onerdbiRs  exiftens  muft  refer  to  the  exhibiting  the  information^ 
which  was  long  after  the  forgery ;    and  if  (b,  then  the  de- 
fendant does  not  appear  to  be  chargeable  to  deliver  thealluni 
When  the  forgery  was  committed ;   or  if  it  does  refer  to  ad 
diem  jam  praeieritumj    it  is  liable  fo  the  fame  exception; 
though  thefe  words  feem  to  make  ft  worfe,  as  making  it 
moiie  uncertain.     But  they  infifted,  it  could  not  refer  to  i 
F^h.    J I  'Geo.  by  any  grammatical  conftru^ion,  and  the 
rather  becaufe  before  the  time  of  the  forgery  is  laid^  a  new 
Tcntence  is  begun  by  the  iffe  idem  Johannes  Ward  machinans 
it  intendensj  &<-.     But  the  information  (hould  have  gone 
on,  etjic  onerabi/is   exiftens  I  Feb,  i  i  Geo,  did  forge,  (Jc. 
And  for  this  C*",   Jac,  214.     Sir  Nicholas  Ppinfs  cafe  was 
cited,  as  a  cafe  in  point,  where  in  an  indidnjent  for  a  for- 
cible e^tfy  it  was  laid^  that  fuch  a  day  and  year  the  defendant 
6ntred  into  futh  lands,  exiftens  liberum  tenementum  of  J.  B% 
and  with  force  exipelled  him;    and  [a)  judgment  was  re-  (^)  Ace.  Utcl^ 
verfed,  for  not  faying  adtunc  exiftensy  for  it  might  be  the  ^^9* 
freehold  of  J,  B,  at  the  time  of  the  indictment,  and  not 
at  the  time  of  the  entry^     CW.  Jac.  639.     Bridgets  cafe, 
Pabn.  426.  TXffners  cafe,   and  i  Roll,  Rep,  65.  Citing's 
cafe,  agree  with  Poinf%  cafe.     Dier  164.  b.     They  relied 
alfornuch  on  the  cafe  of  the  king  v.  Knight^  H,  11  JV,  3. 
B.  R*  ante  S2J,  where  an  information  was  againft  the  de- 
fendant, for  that  he  exijiens  nuper  receptor  genera/is  of  the 
cufioms,  falfely  fucha  dayindorfed  exchequer  bills,  quafire^ 
€iptas  pro  cuftumis^  ^c.    and  the  faft  with  which  he  was 
charged  being  no  offence  if  it  had  been  well  laid,  unlefs  he 
was  receiver  general,  i^c.  at  the  time  when  he  indorfed 
*  the  exchequer  bills,  ^c.    the  whole  court  held  the  informa- 
tion ill,  becaufe  it  was  nuper  receptor^  and  held  it  could  iiot  be 
made  good  by  inference  or  intendment,  but  that  a  criminal 
charge  ought  to  be  exprefs,  and  not  to  be  made  out  by  ar  - 
gument;  and  after  a  vcrditft  in  that  cafe  the  judgment  was 
arretted.     And  therefore  the  defendant's   counfel  infifted, 
the    information  was  naught,  and  no  judgment  could  be 
given  againft  the  defendant  upon  it. 

But  to  this  it  was  anfwered  by  the  counfel  for  the  king, 
and  held  by  the  whole  court,  that  it  did  fufficiently  appear, 
Ihat  the  defendant  was  chargeable  to  deliver  the  allum  at 
tke  time  when  he  made  this  forged  indorfement.  For  they 
iiohf  cry  beiqg  laid  to  be  done  i  Feb,  1 1  Geo,  and  the  forgery 
being  laid  to  be,  ea  intentione  to  avoid  the  delivery  of  the 
sdlufXY,  it  is  the  (ame  as  if  it  had  been  laid^  ftc  ontrahilis 

Vou  II.  3  A  ixiftins 
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Rk*         ixijlens   he  had  the    i    Feb.    Ii  Geo.    forged  the  in^orfe* 
-j^  ^^  mcnt ;    which  the  counfel   for  the  defendant  agree,  would 

have  been  good.  And  the  extfleni  onerahilu  referring 
to  the  perfon,  (hall  not  refer  to  the  time  of  exhibiting 
the  information,  but  the  committing  the  offence.  So 
is  Cro.  Jac.  609.  JohnforCs  cafe,  and  ^,Lev.  179.  the 
king  V.  Moore^  in  an  infornution  on  the  ftatnte  4^5 
'  P.  i^c,  M.  c,  8.,  for  taking  a  woman  out  of  the  cuftody 
of  the  guardian,  it  was  fet  out,  that  the  defendants 
exijlentes  above  the  age  of  fourteen  years,  took  A,  then 
being  a  virgin  unmarrred,  and  poflfefled  of  goods,  and 
fcifed  of  land,  of  a  great  value,  out  of  the  cuftody  of 
her  mother,  contra  formam  Jiatuti :  after  verdift  for  the 
crown  it  was  moved  in  arrcft  of  judgment,  that 'tis  not 
faid,  that  the  defendants  at  the  time  of  the  taking  were 
above  the  age  of  fourteen  years^  for  the  exffientes  refers  to 
the  time  of  the  information  exfiibited,  and  not  of  the  tak- 
ing r  as  in  the  cafes  of  forcible  entry,  exiflens  liberum  tenf- 
mentum  refers  to  the  time  of  the  indifhnent,  and  not  of  the 
entry.  Sednon  allocatur  :  in  thofe  cafes  th^  exjfiens  follows 
the  verb,  viz,  ipjum  dtjjeiftvit  of  fuch  kind,  extflens  liberum 
'  UneiHentum^  and  therefore  might  be  only  the  freehold  after 
the  diffeifin ;  but  in  the  cafe  of  Moor  the  exijiens  precedes 
the  verb  ceperunty  and  fo  refers  and  is  tied  up  to  time  of  the 
taking. 

Another  exception  wa^  taken  to  the  information,  diat 
it  was  not  fhewn^  how  the  defendant  was  chargeable  to 
deliver  the  allum,  whether  it  was  by  obligation,  deed,  ^t* 
for  it  ought  to  appear  to  the  court,  that  they  might  judge^ 
whether  he  was  chargeable  or  not.  But  to  this  it  was  an- 
fwered,  that  the  forgery  was  the  gijt  of  the  information,  anl 
that  this  was  but  an  inducem(5nt  to  it;  and  that  there  was 
no  manner  of  neceflity,  to  fhew  how  the  defendant  was 
chargeable  to  deliver  the  allum^  And  of*  that  opinion  was 
the  whole  court. 

Another  exception  was  taken  t<j  the  information,  that 
the  word  tons  in  the  written  certificate,  relating  to  allum, 
imported  a  meafure  by  weight,  but  in  the  inrormation  it 
was  laid  fo  many  dolia^  /Inglice  tons ;  whereas  the  word  ^- 
Uum  properly  iignified  a  liquid  meafure,  as  a  hog(bead,  but 
not  a  meafure  by  weight ;  and  fince  there  Was  a  proper 
Latin  word  for  tons  by  weight,  the  Anglice  would  not  help 
It.  But  it  was  over-ruled^  becaufe  dolium  in  Liilleton*$ 
diftionary  fignifics  a  ton ;  and  fo  in  Townjhend  prepat^  i^c. 
145.  for  a  ton  by  weight  both  tonna  and  dalium  are  put. 
Another  o|;ije6lion  was  taken,  that  the  information  ufed  the 
word' controfecity  whereas  it  ought  to  be  controfecit.  But  it 
was  held  good ;  and  fo  is  Of,  Intr,  360.  for  couatcrfeidng 
the  coin,  cQntrafsQfrunt^ 

Mr. 
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Mr.  Filmer  lox  the  defendant  tcJok  »a  farther  exception         R'x 
Vo  the  firft  information,'    tBat    the    inftrument    was    not       Waiid* 
laid  to  be  publifhed  as  well  as   forged.     For  the  making 
and  riot  publifhing    any  fuch  Writing,   is  not  piinifliable 
at  all.     Sheph.^  Epitome  6x0.    and    the  precedents   are  to 
lar  2i  publication.      fVeJi^s  Precedents    io8.'   6  ^reced,  in 
f  yr«w^?we*j  Entries^  all  at  common  law.     And  though  the 
fecond  information  lays  a  publiftling,  yet  it  does  not  refer 
lo  the  inftrument  in  the  firft  information,  for  it  is  not  faid 
he  did  publiCb  idem  fcriptum^  but  quoddamfcrtpfum\  nor  is  it 
faid,  he  publiftled  ut  verum  fcriptum'i  as  that  of  the  King  v.         ^ 
Tener's  is  laid.     Tremaine^i  kntries  1I9.    The  cafe  is  ftiortly 
mentioned  i  Sid.  278.     But  as  to   this;  the.  Coiirt  held  it 
hot  neceffary,  to  lay  a  publication  in  the  firft  informatiohi " 
for  the  fdrger)^  was   punifhablej  though  the  party  was  not 
^£luaUy  prejudiced  If  he  might  be   prejudiced  by  it,  aiid 
therefore  they  held  it  good^   though   the  information  did  Dicr  ibi 
hot  ihew  the  duke  was  a<^ually  defrauded  of  the  allum ; 
and  for  the  fame  reafon,  there  was  no  neceflity  to  lay,  that 
the  writing  was  publifhed; 

As  for-the  fetond  information^  the  court  being  oiF  opinion 
that  the  firft  was  good^  it  was  not  much  for  the  defendant's 
fervice,  if  there  was  a  fault  in  the  fecond,  becaufe  judg- 
ttient  Wolild  be  given  againft  hitn  on  the  firft.  However, 
Mn  attorney  general  anfwered  as  to  that,  that  this  being 
an  information  for  a  forgery  at  common  law,  it  was  not 
necefTary  to  fayj  he  publiSied  it  ut  verum/criptim^  that  be- 
ing only  reiquifite  in  profeciitions  upon  the  ftatute  of  5  £ 
r.  14. 

Mr.  Sfr'at.^  for  the  defendant  took  another  excpptiori, 
thati^there  was  no  entry  on  the  record,  that  proclamatioh 
Was-  mude,  if  irty  body  woiild  inform  the  king's  juftices, 
Wf.  But  that  was  prefently  over-ruled  by  the  court,  that 
fUch  proclamation  was  only  for  the  benefit  of  the  king,  and 
the  defendant  was  iiot  prejudiced  by  the  omifEon ;  and 
Cffie  Intr,  353.  b,  hath  no  entry  of  fuch  proclamation. 
And  judgment  was  given  for  the  king  ;  and  the  defendant 
ff^ardvms  ordered  to  ftand  In  the  pillory  before  fVeJlminJier^ 
hall*gate^  and"  fined  500/.  and  committed  to  the  king's 
liench  prifon)  thei%  to  lie,  till  he  paid  his  fine. 


3  A  2 
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infr.iiJLfiG.  Bindovcr  verj,  Sindercombe. 

C.  B.Rot.  1105. 

.       ,     TT  N  ci'ror  upon  a  judgment  for  the  plaintiiT  in  the  cominofl 
iuagiovocatus     -IL  pleas,  after  Terdift  and  damages  intirc,  the  errors  in- 
a  paflagcroom  fifted  uDon  were  the  uncertain  deicription  of  the  things  in 
is  a  fuffickrnt  dci  ^^  declaration,  for  which  the  ejeftment  was  brought.    An4 
p^^e'fOT  which  frrjeant  Chappie  for  the  plaintiff  in  errof  laid  it  down  as  a 
anejcdhnent  18'  fettled  rule,  that  the  {a)  certainty  of  the  thing  ought  to 
ferought,  if  the  appear  to  be  fuch,  that  the  fheriff  might  know,  of  what  to 
SfwWch  it  U^.    deliver  poffcffion :  now  here  the  ejeamcnt  is  for  illai  porta 
is  aicemined.     meffhagiiin  Netber-Stowey  ei  Over-Stowey  in  comifatu  Somtrfit 
praediSfo  fcilicet^  ttnum  locum  wcafum  a  paflage-room,  €x  &- 
reali  parte  ejufdem  mejjuagii ;  but  locum  is  altogether  an  Un- 
certain defcription  of  the  thing,  and  can  not  be  helped  by 
the  vocatum'  a  pafTage-room.     The  next  error  infilled  on 
was,  that  the  ejeftment  was  for  illam  pareellam  areae  oHtror- 
fum  quae  jaeet  ex  Boreali  Occidentafi  parte  fimitae  Jucentis  a 
porticu  antrorjnm  ad  coquinam  praedi^fam  [a  eofuina  being 
Sols  parcefla  ant  mentioned  before]  and  for  pareellam  areae  murataepane  prae- 
Ifartareafc  jHfva-  dtifum  mejfuagium  quae  jacet  ex  Boreali  parte  femitae  ducentis 
IfThnblmalf ^'  ^  ^rj/rfi^^  nufuagio  adpomariuntj  and  alfo  fotiHum  pareellam 
<rf  fuch  parcel    pomarii  quae  jacet  ex  Boreali  parte  bundae  fore  ereif  afepe 
or  part  arc  iet      magni  gar  dint  verfus  Oriental,  in  dire&a  linea  trans  pomarium 
^^  etex  tranfuerfo  pijcinae^  vocatae  2l  mote,  ufque  adpratum  addif- 

tantiam  quadragtntaetfex  pedum  verfus  AufiroL  afoffa  quae  ^- 
cH  a  magno  gardino  adlatrinam ;  and  alfo  for  iUam  partem pif^ 
iinaey  'Oocatae  zmotCy  taliter  feparatam  per  bundampraedi&am 
tx>  in  a  clofe  mt   ^Uae  jacet  verfus  BoreaL  and  for  unum  claufum  pafturae^  vocm- 
paftnre  called     tum  five  acres,  continens  per  ae/iima'tionem'quinquaginta  acraSf 
toini^cml'  ^^'  Andferjeant  Chappie  for  the  plaintiff  in  error  argued, 
matioft  fifty,      that  locum  is  as  nncertam  as  claufum^  and  not  fuch  a  proper 
defcription  of  a  thing,    as  the  law  took  notice  of,  and 
therefore  fell  within  the  reafon  of  SaveP^czk^  ii  Co.  55. 
thzt  panellam  area^  pareeUas  pomarii^  partem  pijcinae^  were 
liable  to  the  fame  objedion,  and  were  the  fame  9s  peciae 
^u^^^l^  terrae.     But  it  was  adjudged  Moor,  70a,  pi.  976.  Pabner 
abuttel  after  ver-  V.  Humphry,  that  an  ejeAment  could  not  be  maintained  for 
diO,  that  it  is    peciae  ierrae,  and  the  judgment  given  for  the  plaintiff  in 
ll^l^^  that  cafe  was  rcverfed.    Nor  would  an  ejeament  lie  for 
flaufam  vocatum  dove-cote  clofe,  containiiig  three  acres,  but 
At<eaftifthe      that  the  ejectment  ought  to  be  of  fo  many  acres  of  land 
ine  in  which      or  meadow,    i^c.    11  Co.   55.   SayeFs  cafe:   which  was 
^^^^"Jj  IJ**' agreed  by /f(7//cW  law,  i  Salk.  254.  in  the 

dcfcribed.  c^c  of  Anight  againft  Syms;  and  there  the  ejedhnent  was 

A  lace  to  keep  ^^^  ^^^  cloies  of  arable  and  pafture^  containing  twenty 
urn  in  may  be  ^cres,  and  there  judgment  was  arreted.  And  Mr.  Faza* 
called  a  moct.     ierley  for  the  plaintiff  in  error  cited  a  cafe  between  Hol^ifft 

(«}  Vide  Burr.  6^9,  267a. 

and 
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mai  Wright^  where  in  ejcftment  brought  for  a  clofc  of    BiwDOFta 
meadow  called  Partridg£  Leefy  pontaming «■   'H  acres  more  sxk»»«coii»# 
or  lefs,  judgment  was  arrefted  laft  Michaelmas  term  by  the 
common  pleas^  becaufe  the  certainty  of  the  acres  ought  to 
appear  in  the  declaration :   but  the  more  or  leTs  mw  this 
declaration  uncertain. 

But  as  to  the  exception  to  the  declaration,  that  the  ejeA^ 
ment  did  not  lie  for  the  locum  vocatum  a  paflage-room,  the 
court  held  the  declaration  was  good;  for  a  pait  of  a  houfe 
called  Ucusj  with  a  name,  as  here  the  paflage-Txx)m,*  and 
further  afeertained  in  which  part  of  the  houfe  it  lieS)  i« 
fuffiqiently  afeertained,  to  enable  the  (herifF  to  deliver  pof<- 
feffion.  And  fo  it  is  adjudged  in  point  in  the  exchequer- 
chamber,  Htstchinfon  v-  Puller^  HiL  34  Car.  2.  C  A 
where  the  ejectment  was  brought  for  a  place  called  the 
'ueftry^  and  judgment  fiven  ibr  the  plaintiff  in  the  king> 
|>ench  was  affirmed^ 

As  to  the  exceptions  of  parteUa  anae^  parceUa  pomarii^ 
fartem  pifctnae^  i^€.  the  court  held,  they  were  certain 
Enough,  becaufe  they  were  defcribed  by  the  abuttals  fuffici*- 
ently,  viz»  parcellat  areae  antrorjum  quaejacet^  i^c,  as  in  the 
^declaration.  But  as  to  one  of  the  abuttals,  vix.  ilia  par^ 
£eUa  pomarii  quaejacetex  Boreali^parteiundaefore  ereSf  afep^ 
magnigardini  verfus  OrientaL  in  dire£ia  liaea  trans  pomarium^ 
€t  ex  tranfoerfo  pifcinae  vocatae  a  mote,  ufque  adpratum  ad 
JiftaTitiam  quadraginta  it  fix  pedum  verfus  AufiraL  afoffa  quof 
4biCit  a  magn$  gardino  ad  latrinamy  it  was  objed^ed  by  the 
counfel  for  the  plaintiff  in  error,  that  that  abuttal  cou}d  not 
afcertain,  what  parcel  or  part  of  the  orchard  was  intended 
to  be  defcribed  by  the  declaration,  faecau(^  it  referred  to  a 
boundary  to  be  erected,  hunda  fsre  ere&a^  which  no  body 
could  guefs  what  it  was  to  be.  But  as  to  this  the  coutt 
were  of  opinion,  that  this  was  certain  enough ;  far  though 
the  boundary  was  (aid  to  be  ereded,  yet  this  being  after  a 
verdidl:,  they  could  not  intend,  but  that  evidence  was  given 
tipon  the  trial,  to  fupport  this  description,  and  that  though 
the  boundaiy  was  not  perfedly  ereAed  and  compleated^ 
there  were  fome  marks,  where  it  was  defigned  to  be  eredl- 
cd:  however,  that  the  laying  it  from  the  bound  to  be  ere<ft- 
ed  from  the  hedge  of  the  gf eat  garden  ^erfiis  OrientaL  in  a 
dired  line  trans  pomarium^  fcff.  vfym  ad  pratum^  iSc,  fuf- 
iiciently  ascertained  the  parcel  of  the  orchard,  for  which  - 
the  ejedment  was  brought,  and  that  the  fheriff  might  be 
thereby  well  direded  to  deliver  poflfeilion.  To  this  defcrip- 
tion  another  exception  was  litoewife  took  by  the  counfel  for 
the  plaintiff;  in  error,  that  it  was  laid  to  be  ex  tranfuerfo 
pifcinae  vocatae  a  mote,  whereas  that  is  not  a  proper  word 
for  a  mote,  for  pifcina  only  fignifies  a  place  to  keep  iifh  in ; 
but  it  ihouIS  \iefoJfay  which  more  properly  fignifics  a  mote, 

and 
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JxnopvE*     and  tbis^oes  to  jinother  part  of  the  declaration,  w?.  p^i 

liKvircoKAB  ^^^  pifcinae  vacatae  a  mote.     But  to  this  it  was  anfwercci^ 

•    that  though  pifcina  might  fignify  a  place  to  keep  fUh  in,  yet 

this  might  be  fo,  and  yet  have  the  name  pf  qt  be  palled  ^ 

mote ;  and  th^r^fore  \t  was,  well  epough, 

Thclaft  exception  was,  that  tht^  t]Q6\mQnt  \\z%  fox  clau" 
fumpajlurae  vocatuin  five  acres,  containing  by  cftimatloii 
five  acres.  And  for  this  they  relied  upon  Sav^Ps  cafe  as  va 
point,  which  flolt  afHfined  was  law.  But  to  this  it  was 
anfwered,  that  Savff^  cafe  did  not  come  up  to  this,  for  in 
SavePs  cafe  there  was  no  mention  of  what  fort  of  land  it 
was,  whether  arable,  meadow,  or  pafture,  which. feems  to 
'  be  the  beft  reafon  fot  that  judgment ;  but  here  it  is  faid 
pafture:  and  therefore  after  S^v^Ps  gaScy  Qo.  Jac,  435. 
fFikes  V.  SparrifWy  an  ejedtment  for  two  clofes,  called  iMghir 
Gulwell  and  l(nver  Gulv^elly  containing  three  acres  of  land, 
without  (hewing  what  every  clofe  contained^  it  was  ad- 
judged for  the  plaintiff:  and  as  to  the  judgment  in  Savtl\ 
cafe  in  2  Ro^  Jiep,  167.  it  is  (aid,  that  judgment  was  given 
on  a  fudden.  And  as.  to  the  ^afe  cited  put  of  Salkeld%$^ 
Knight  V.  Symsy  the  reafpn  of  that  judgment  appears  by  the 
book  to  be,  becaufe  it  wgs  nqt  (hewp,  how  many  acres 
there  were  of  arable,  and  how  many  pf  pafture.  So  is 
Cro,  Car.  573.  Martin  y*  ificholls.  And  judgment  was  af- 
firmed by  the  unanimous  opinion  of  the  court,  Jan.  ji^ 
J  726.  As  to  the  cafe  cited  of  Holdfaft  v.  IVrigbty  quain 
if  it  was  fo  adjudged,  for  I  Q^ould  have  tai:en  it  to  be  well 
pnouglj? 


J 


The  King  verf.  Seawood. 


XL  ....  S    C.  Str.  739. 

^n  ial^mation      4    N  information  was  filed  againft  the  defendant  by  the 

tn:i^briinv-n<jc<|  jT^  addition  oi  gencrofus  f^r  sl  challenge-      The  dcfend- 

tvhid?thcdc      ^^  pleaded,  that  he  was  a    furgeon,  Wr.      And  upon  a 

fendant  has  ex-  .motion  for  leave  to  amend  the  inforn\ati^,  a  nile  was  made, 

ccpted  by  pica  in  to  fliew  caufe,  ^c*  and  upon  hearing  counfel  on  both  fides 

Snte'x^o"^'  ^*^^the  rule  was  mad^  abfolute,    for  amendment  of  the  infor- 

»-     '  mation  upon  payment  pf  cofts,  thi$  being  a  fuit  not  carried 

on  by  thcf  crown.     The  defendant  ftiall  have  cofts  for  not 

going  to  trial,  where  the   profecution   is  not  by  thi!  kin^. 

The  King  v.  Johnforiy  cited  by  my  brother  Fortefcut.    i\\ 

the  cafe  of  the  King  v.  Tutcbin^  there  wa$  a  plcA  of  miffis- 

mer  in  abatement,    and  the  attorney*general  had  leave  to. 

amende  and  gave  the  defendant  an  imparlance.     Fridays 

Feb,  3,  1726.  •      • 
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The  inhabitants  of  Woodend  in  the  parifh  of  Black- 
cfley  In  the  county  of  Northampton  verj.  the  in- 
habitants of  Paulfpury  in  that  county. 

S.G.  Str.  746,  2Se(r.Car.  124.  Foley  256.  ForL  3J1S.  but  very  differently  re- 
ported I  Bamardf  B.  R.  zj. 

TWO  juftices  of  the  peace  of  the  county  oi  Northamp-  Ifawidowgain^ 
ion^  by  their  order  dated  the  19th  of  Marchy  12  Geo.  ^^-J^J^^cThuf-    ^ 
^7^5*  removed  Elizabeth  Buficher^  a  poor  perfon,  from  the  band's  death", 
pariih  of  Ptfi^ary  to  the  endlhip  ot  Woodend^  as  t'hc  place  fuchofhcr 
of  her  laft  legal  fettfement.     Which  order  was   delivered  ^*»*Wren as hav« 
into  the  general  quartcr-feffions  held  for  the  county  oi  North-  em^upatcd 
ampton^  igth  of  Aprils  1726.  by  the  two  juftices  :  at  which  will  be  fettled  in 
ieffions  the  inhabitants  of  W^iodend  appealed  againft  the  faid  the  place  in 

order:    after  hearing,  which  appeal  the  feiEtms  ftated  the  ^^llif *! JJ^.^ «*!;;• 
y.  rk   /•       •  11  •        I        •  1         I  L      <v  /     luch  fcttlcment, 

fact  ipecially,  wz.  that  it  appeared  to  that  court,  that  John  and  not  in  the 

Buncbgr  rented  an  houfe  and  fome  clofes  at  Woodend  about  place  in  which 
30/.  per  aknum^  and   inhabited  the  faid  houfe  for  Several  [^^^^^^^^^^"l^^ 
years,  and  died  infolvent,  and  left  a  widow  and  one  daugh-  Fol<ry  254  Fort, 
ter,  whofe  name  is  Eiizabeth  Buncher\  the  widow  ibon  after  218.  Burr.  s.  c, 
removed  into  Paulfpury^  into  a  mefTua^e  of  tenement  about  ^'  ^°*  »J»^4* 
4OJ.  per  annum  value,  and  fome  lands  about  10/.  per  annum^     '  '?* 
that  was  her  own  eftate  for  life,  both  houfe  and  land  being 
copyhold,  and  took  her  faid  daughter  with  her,  then  about 
the  age  of  fourteen  years;    and  the  daughter  lived  with  her 
mother  at  Paulfpury  above  two  years  in  the  faid  meiTuage 
or  tenement ;   but  the  mother  let  the  (aid  land  to  a  tenant  \  < 
whereupon  this  court  is  of  opinion,  that  the  faid  Eiizabeth 
Buncher  is  fettied  at  JVoodend^  the  pl'ice  of  her  father's  fet- 
tlement,  and  not  at  Paulfpury^  where  (he  lived  with  her  faid 
mother  as  aibrefaid,   and  therefore  do  confirm  the  order 
above  recited  for  fending  her  to  Woodend,     And  thcfe  orders 
being  ren)Oved  into  the  king's  bench  by  certiorari^  Mr.  Ree^se 
moved  laft  term  to  quafh  them,"hecaufe  it  appeared  by  the 
/aft  ftated,  the  laft  legal  fettlement  of  Elix.  Buncher  was  at 
Paulfpury  J  'becaufe  the  mother  being  a  widow,  having  gain- 
ed a  new  fettlement  after  her  huft}and's  death,  the  daughter 
gaiaed  a  fettlement  alfo,  as  part  of  her  family.     And  there 
is  no  difference  between  a  father's  gaining  a  fettlement  and 
a  mother's  in  fuch  a  cafe  as  this,  for  the  mother  is  obliged 
to  provide  for  her  children  after  her  hufband's  death,  as  the 
father  was  when  living ;  and  (he  could  not  leave  this  daugh- 
ter behind  her,  neither  could  fhebe  removed  fromhec.  But  if 
after  the  hufband's  death  fhe  had  married  a  man  fettled  in  an- 
other parifh,  tho'  her  children  by  her  former  hufband  muft 
Jiave  gone  with  her  for  nurture,  yet  they  would  have  been  no 
part  of  her  fecond  hufband's  family,  and  therefore  would    - 
have  gained  no  fettlement  thereby  in  the  parifh  where  the 

fath^ 
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WooDEKB,     father  in  law  was  fettled.     And  for  this  ]^  cited  the  ca(e  of 

PAULtpuftY.  the  inhabitants  of  St.  Catherines  near  the  Tiwifr,  and  the 

■'  inhabitants  of  S/.  Georgi^s  Souihwark.  Foley  7,^^  Fort.  218, 

,    as  a  cafe  expreisly  in  point  -,  and  fuch  orders  as  thefe  were 

^uafhed,  Mich,  I  Geo,  I7i4«  fo{  the  reaibns  by  him  before 

alleged.  .       ' 

But  Mr.  Chauncy  for  the  inhabitants  of  Paulfpury&idy  Ae 
difference  was,  between  a  fettlement  gained  by  the  fadieri 
and  a  fettlement  gained  by  the  mother.  In  the  firft  cafe  it 
bad  been  adjudged,  the  fettlement  of  the  father  gained  his 
children  a  fettlement ;  though  Holt^^X  firft  doubted  of  that, 
%  Salk,  ^28.  between  the  inhabitants  of  Cumner2jA  ASltotu 
But  there  was  not  the  fame  reafon  as  to  the  mother's  fettle- 
ment, becaufe  the  mother  was  not  obliged  tQ  take  care  of 
the  children. 

The  court  ordered  the  copy  of  the  order;  in  this  caiie,  and 
of  the  caie  of  St,  Catherine^  and  St,  George*^  that  was  cited, 
to  be  delivered  to  them,  and  that  it  (Eoald  be  ftirred  again 
this  term.  And  upon^eading  the  orders  relating  to  St,  Ca- 
therine's and  St,  George^Sj  cited  by  Mr.  Reeve^  diey  were 
thusi  Two  juftices  of  the  peace  of  Surrey  by  thc^r  order 
dated  the  25th  of  January  xj  i^y  removed  Lydia^  Elszaktbj 
jfnnj  Catherine^  jatnes  and  Samuel  Claydy  from  the  parifli  of 
St.  George  Souifrwark  in  Surrey^  to  the  parifh  of  ^/.  Catherine 
near  the  Tower  iii  Middlejex^  as  the  place  of  their  laft  legal 
Settlement;  and  upon  an  appeal  to  the  quarter-feffions  of 
Surreyy  held  ^t  Ryegate  6  Jpril  1714,  they  made  a  (pedal 
order,- w«.  reciting  the  order  of  the' two  juftices:  now 
upon  examination  of  witnefTes  upon  oath  it  appears  to  this 
court,  that  the  faid  l^yJia  Ctoyd^  aged  fixteen  yesors,  Etiza" 
teth  Cloydj  aged  fourteen' years,  yfnn  Cbydy  aged  ten  years, 
Catherine  Cioydj  aged  eight  years,  yames  Cloydj  aged  four 
years,  arid  Samuel  Cloydj  aged  three  years,  were  the  fons 
ind  daughters  of  John  Cloyd  znd  Lydia  Qoydy  Sniixch  (aid  Johti 
Cloyd  the  father  at  the  time  of  his  death  was  legally  (etded 
ill  the  faid  parifh  of  St.  Catheriney  and  there  diiedj  and  that 
iiOne  of  the  faid  children  have  bv  any  ad  of  their  own  gain- 
ed any  fettledfient  diftin£^  from  the  fettlement  of  their  father; 
^ut  that  after  his  death  Xyii^  the  widow  and  the£udfix 
childreh  went  to  dwell  at  the  faid  pariih  of  St,  George  Souths 
ivarky  where  (he  took  a  houfe  of  12/.  perannumy  and  lived 
in  the  fame  above  four  months,  and  paid  the  queen's  tax, 
but  never  paid  any  rent  to  her  landlord :  now  upon  hearing, 
yfr.  this  Courtis  of  opinion,  that  the  faid  fix  children,  not 
paving  eaided  any  fettlenient  thenifelves,  are  fettled  at  the 
faid  parim  of  St,  Catheriney  where  theif  father  John  Qoydy 
jiow  deceafed,  had  his  laft  legal  fettlenient ;  and  gained  no 
'  l^ttlement  by  living  in  the  faid  houfe  with  their  m^er,  and 
' •   '       '    •■  •  * <lifr 
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Afmifled  the  appeal,  and  coniinned  th^  order  of  the  two    Woodind 
luftices.      And    thefe    orders    being  removed    into    the  p^^^^y^^ 
king's  bench  by  certhrarij  were  qualhed,  A^cb^  i  Geo.  for  "' 

the  reafons  alleged  by  Mi.  Reeve.    And  therefore  Pebruary 
the   13th,    1726,    upon  the  authority  of  that  precedent 
the  court  quamed  the  orders  in  the  prefent  cafe,  adjudging      « 
the  place  of  Eliza^etb  Btf^bjtf^  laft  legal  fettlement  ^  ^ 
^tfauUpurjn  "  -     '     ' 


1476 


Eafter  Term 

13  Georgii  regis,  B.  R.  173  7* 


Shipman  againji  LethiculHer. 

S.  C.  I  Barnard.  B.  IL  IX,  x^. 
\ 
Tbo*thecu{loft  oHtpman  brought  a  writ  of  error  upon  a  judgment  in 
brcviun  has  an  indebitatus   ^umpjit  brought   againft  him  by  Lftks- 

once  returned  g^m^jr  in  the  common  pleas,  by  nihil  dicit^  and  a  writ 
iiferrorthat  ^^  inquiry  executed,  and  final  judgment  given  againft  him 
there  is  not  a  for  i%<)y.^c.  and  affigned  the  general  errors,  and  a!fo 
panicular  writ  that  there  was  no  writ  of  inquiry  of  damages  between  the 
tCTiTi^may  '**^  parties  to  the  faid  plea,  or  inquiTition  thereupon  taken, 
upon  afccond  filed  or  remaining  upon  record  in  the  common  pleas,  return- 
tertiorari  return  able  in  praediSlo  crajiino  afanjianis  anno  repii  d^mini  re^is 
that  there  16.  duodicimo^^  in  termino  Pafchae  anno^  kic.  duodecimo:  where- 
•  upon  he  prayed  a  certiorariy  di reded  to  the  cu^os  hreviumoi 

the  common  pleas,  to  certify,  Wr.  To  which  the^a^wirr- 
viiifn  of  the  common  pleas  returned,  auod  non  babeiur  aliquad 
breve  de  inquirendode  dami^is  et  inquijttio fuperinde  capta  inter 
partes  praediSfas  dt  placito  pratdiSlo  in  ^ujiodia  fua  viceeamti 
London  dire^um  returnable  in  crafiino  aycenfionisdomimprtU' 
di£ti  termini  Pafchae  de  recordo  affilatum^  Eifr,  Upon  which 
the  defendant^  in  error  LethieuUier  (uggefts,  that  there  is  a 
writ  of  inquiry  of  damages  betyirecn  the  parties  in  the  faid 
plea  in  the  cuftody  of  the  cujios  brevium  of  the  common  pleas 
de  termino  Pafchae  praedi£lodertcordoaffilatum^  and  prays  an- 
other certiorari^  l£c^  To  which  the  cuftos  brevium  of  the 
common  pleas  returned,  quod  jcrutatis  brevibus  de  inquirenk 
de  damnis  ipfius  domini  regis  vicecomiti  London  direSlis  incuf- 
todia  fua  de  recordo  afflatis  do  termino  Pafchae  apno  regnijui 
duodecimo',  et  retornabilibus  in  crajiino  ajcenfionis  Domini  in. 
diSio  termino^  habetur  quoddam  breve  de  inquirendo  de  damnis 
vicecomiti  London  direSfum^  inter  partes  infra-nominatas  deplo- 
-  cito  infrafcripto  in  cujlodia  fua  praediSii  termini  et  retornetum 
de  recordo  ajUlatum  cum  inquijitione  fuperinde ;  and  then  fets 
out  the  writ  of  inquiry,  and  the  inquifition,  Wr.  which  war- 
ranted and  agreed  uith  the  record.  And  thereupon  the 
defendant  in  error  pleaded,  in  nullo  efi  erratum.    And  fer- 

jeaiit 
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jitant  Richard  Comyns  for  the  plaintifF  in  error  infifted,  that     Shi t man 
tjie  judgment  ought  to  be  reverfed,  becaufe  the  cujfos  hre^    Lktb'isui. 
'ilium  could  not  return  upon  th^  itconA  certhr4iri?ih(k\x\        Lim, 
every  partipular  contrary  to  his  return  upon  the  firft  certioi 
r^ri^  as   here   he  has  done.     And  the  gourt  cannot  tell  to 
which  return  to  give  credit,  there  being  the  fame  reafon  to 
give  credit  to  the  return  of  the  firft^  as  of  the'fecond  cer^ 
tlorari.     And  therefore  it  does  not  appear  certainly  to  the 
court,  that  there  was  any  writ  of  inquiry  and  inquifition)  to 
induce  them  to  affirm  the  judgment :  and  he  cited  I  Leon. 
22.     Diirrell  v,Thin^  Ttnd  ijb,     Sed  non  allocatur;  for  here 
being  a  pofitive  return  of  a  writ  of  inquiry,  which  warrants 
the  record,  they  will  take  that  to  be  true.     And  judgment 
was  affirmed  May  22d,  1727.     See  ^Cro.  Jac.  130,  131. 
Markham  v.  Bejfum^  Cro.  Jac.  597.     Johns  v.  Bowens^  l  Overton  verf. 
Salk.  266.     Note,  Foriefiu^  ]\x{^iCQ  fjid,    the  cafe  of  Over-^  ^^^'' 
ton  V.  Broker^  M.  12  Geo.  B,  R.  was  the  fame  cafe,  except 
that  that  was  in  the  cafe  Qf  an  original  writ)  but  I  did  not 
remember  thjit  cafe. 


Monk  verf.  Cooper. 

S.  C.  Str.  763. 
jyOGE  R  Monk  affignee  of  Philip  Gulton  and  Elizabeth  jfthelcOceof  a 
«      his  wife,    furviving  executrix  of  Margaret  5<7«w^ri,  houfc  covenants 
brought  an  aftion  of  coyen;^nt  for  non-payment  of  rent  for  to  p^  the  rent 
a  houfe  upori  London  Bridgej  and  declared,  that  Margaret ^^^^^^^^^^^l 
Saundersy  30  J^gufl  1714.  being  poffeffed  of  the  demifed  is  compellable  to 
premises  for  a  'term  of  fixty  years,  which  commenced  in  pay  '^h  «l»*  the 
1695.  leafed  the  fame  by  indenture  to  the  defendant  from  5^;;;^  ^^J^' 
Lady-day  17 1^  for  twenty-one  years,  rendring  yearly  during  landlord  bound 
the  faid  term  of  twenty-one  years  from  and  after  the  com-  to  rebuild  it. 
roenceraent   thereof  25A  per  annuntj    payable    quarterly  ;  ^^  *^^*  a  vid^ 
that  the  defendant  covenanted  by  the  faid  indenture,  that  he, ,  TiR.710. 
iic.  would  pay  the  faid  rent  to  the  faid  Margaret^  her  exe- 
cutors,   adminiilrators    and  affigns,  during   the  faid   term 
after  the  commencement  thereof;    that  the  defendant  en- 
tred,  and  held  the  premifes  till  the  30th  of  September  1726, 
that    Margaret  Saunders  being  pofleffed   of    the  reverfion^ 
-  made   her  will,  and  the  faid  Elizabeth^  and  another  fmce 
deceafed,  her  executors,  and  died  17th  of  Nov.  17 14,  then 
they  fet  out,  that  the^  will  was  proved,  i^c.  and  Philip  Gul- 
ton and  Elizabeth  his  wife  Decern.  2i,  1725.  bargained  and 
fold  and  affigned  all   their   intereft  in  the  reverfion  to  the 
plaintifF,  of  whit^h  the  defendant  had  notice,  ^c,  then  the 
breach  is  affigned  in  the  defendant's  not  paying  the  rent  at 
the   feveral   quarter-days,  Chri/lmas  1725,  Lady-day^  Mid- 
fiimmer^  and  Michaelmas  1716.     The  defendant  prayed  oyer 
of  the  leafe,  which  being  fet  out,  among  other  the  covenants, 
tl^ere  was  a  covenant  from  the  defendaiit,  that  he  would  keep 

the 
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Monk        the  dcmifed  premifles  during  the  fiud  term,    except  the 
^  ^  fame  (hould  happen  to  be  demoliihed  or  damaged  by  firci 

veoFKRi  ^^j  would  fo  deliver  them  up  at  the  end  of  the  tcrm^  ex- 
cept as  before  excepted.  Then  the  defendant  pleads,  that 
before  Michaelmas  1725,  and  during  the  defendant's  occu- 
pation of  the  premifles>  viz.  20th  Sept  1725,  the  demifed 
premifTes  againft  the  defendant's  will  igne  confumptafueruniy 
and  were  not  rebuilt  by  thefaid  Philips  ElizabetB  ^nd  Rogrr^ 
pr  any  of  them,  for  a  whole  year  next  following  Mick  1725. 
tteque  hahuit  aut  haber e  pet uit  idem  Thomas  aliquemufum^  hem- 
ficium^  aut  occupationeminde durante  toto  tempore  pra€di30j2sA 
therefore  prays  judgment,  if  he  oudit  to  be  charged  with 
the  rent  for  thofe  four  (quarters.  The  plaintiiF  demurred, 
and  the  defendant  joined  in  demurrer.  Mr.  Strange  argued 
for  the  defendant,  that  the  rent  was  payable  only  for  the 
enjoyment  of  the  demifed  premifles,  and  therefore  fince  he 
was  hindred  enjoying  them,  by  their  being  burnt  down,  for 
which  he  was  not  to  anfwer,  nor  obliged  tp  repair  br  his 
exprefs  covenants,  but  it  belonged  to  the  plaintiff  to  rebuild 
them ;  it  would  be  extremely  hard  to  make  him  pay  the  rent 
for  the  time  he  could  have  no  enjoyment,  nor  ufe,  nor  bcr 
|iefit  of  them.  Sed  tsta  curia  contra^  that  the  defendant  was 
bound  by  his  exprefs  covenant,  to  pay  the  rent  during  the 
term.     And  judgment  was  giyen  tor  the  olaintiff  if^y  12, 

.  U37- 

The  King  againft  Philip  Wyatt, 

/rZ^^^^^'^^^  ^  ^•^'    >  Sefl:  Caf.  374, 

Aconviaion  T^  ^  ^  defendant  was  convided  by  lord  Barrymon  a  juf- 
inay  ftate  an  JL  tice  of  peace  for  the  county  of  Chefter^  for  that  he 
offence  to  have  not  being  qualified  according  to  the  ftatute,-  the  2d  of  %»• 
kiTvntTo"  ^3  Geo.  at  the  vilU  of  Mottram  Andrews  in  the  faid  county^ 
the  ftatute  upon  two  greyhounds  for  killing  and  deftroying  |ame  illicite  in 
which  it  ii  cujiodiq  fua  hahuit  et  adtunc  et  ibidem  ufus  futt  to  deftroy  die 

pm^thf  fo?-  %^^^\  contrary  to  the  ftatute  5  for  which  he  was  adjudgd 
tciturefor  fuch  to  forfeit  five  pounds.  This  convidtion  bein^  removed  by 
•ffcnces  to  the ,  fertiorari  into  the  king's  bench,  Mr-  Faxakerley  for  the  de- 
Smin^'whh&h^  '  fendant  took  an  exception  to  it,  that  by  the  ftatute  of  5  Am, 
they  are  com-  ^*  ^4*  ^^  ^^  ^^  ^^  better  prefervation  of  the  game,  upon 
mitted.  which  ftatute  this  conviction  is  grounded,  by  fe£f,  4.  one 

half  of  the  5/.  forfeited  is  to  be  paid  to  the  informer,  and 
one  half  to  the  poor  of  the  parifli  where  the  offence  is  com- 
mitted. But  in  this  cafe  it  does  not  appear,  that  the  of- 
fence wa&  committed  in  any  parifti,  for  both  the  informa- 
tion and  the  oath  of  the  witnefs  allege  the  oftence  to  have 
been  apud  villam  de  Mottram  Andrews  in  camitatu  Ceftriar^ 
and  the  judgment  of  the  juftice  is,  quod  mihi  praefato  juf- 
ticiario  confiatj  quod  praediSius  P.  IV.  4ft  culpabibs  deprae- 
'  mijfts  praedi£fis  in  informatiom  praedi£ta  fpecificatis  et  ei  im- 
fojitis  modo  et  forma  prout  in  et  per  informattonempraediSam  ei 

fttperius 
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fuperius  alUgatur.  But  there  does  not  appear  to  be  any  fuck  i^'^ 
parifh  as  Mottram  Andrew%^  and  confequently  the  poor  of  w^^tt 
the  parish  will  be  deprived  of  their  moiety  of  the  5/.  for-- 
fieited.  Sed  non  allocatur ;  for  per  curiam'^  if  there  was  fuch 
a  parifli  as  Mottram  Andrews^  it  (hall  be  ^rimay^iaV  intended 
to  be  co-extenlive  with  the  ville.  But  if  the  offence  was 
committed  m  a  viV/r,  which  was  extra-parochial  (which 
may  be)  then  the  informer  will  have  the  whole  penalty* 
And  the  conviction  was  affirmed  May  13,  1727.  per  totam 
curiam. 


The  King  againjl  the  commiffioners  of  fewers  for 
the  levels  of  Tendring,  Lcxden  and  Winftree, 
in  the  county  of  Effex. 

"      ^       S.C.  ^K^hfome  difference.  (tf)Str.  763. 

A    Mandamus  bearing  tefte  the  loth  of  February^  12  Geo.  nisagood  re- 
returnable  Wedmjday  proxime  poft  quindenam  Pafchae^^"^^^*"^^' 
was  direded  to  the  defendants,  commanding  them  to  make  ^Sfngaan. 
a  rate  upon  the  occupiers  of  lands  within  the  hundreds  ofmiffionen  of* 
Lexdnt  and  Winftree^  to  reimburfe  Z)<7»/>/  Bayley  expcnditor  fcwento  nukr 
of  thofe  hundreds  349/.   51.  %d.  which  he  had  dilburfed,  b^e  ^^^j^'n- 
and   had  been  allowed  him  by  the  commiffioners  on  his  ac-  ditortkanl^ 
count.     To  which  the  defendants  returned,  that  25  iV^.  had  before  the^ 
1721.  they  made  a  rate  upon  the  occupiers  of  lands  within  ^*^"*^|J?*^* 
the  levels  of  the  hundreds  of  Lexden  and  Winjiroe^  within  hewouidlbcre- 
the  limits  of  their .  commiffion,   for   799A   171.  4^.    y^.  imburfed,  and 
which  when  collefted  will  be  fufficient  and  applicable  to  ^fi.****^**"  ^^"^ 
repay  the  faid  Daniel  Bayley  the  faid  349/.  5/.  8rf,  which  withhTftrSort 
rate  thev  caufed  to  be  delivered  to  the  collector,  ^c»  with  a  time  after  th« 
the  privity  and  confent  of  the  faid  Daniel  Bayley^  to  colleft  f«7»c«  of  «*»« 
and  levy,  Wr,  for  the  ufes  aforefaid,  which  rate  is  ftiU  in^"{j|„c^^^ 
force:  then  d^ey  further  return,  that  the  king  the  17th  of  afrclhrate. 
yon.  the  fecond  of  his  reign,  by  his  letters  patent  appointed 
them  commiffioners,   (!?r.     wUch   commiffion,  not  being 
fuperieded,  by  virtue  of  the  ftatute  expired  and  determined 
17th  of  ¥ehm  12  Geo,  and  that  the  mandamus  was  delivered  to 
them  12  Feb.  12  Geo,  et  non  antea  quodque  propter  temporis 
brtoitatem  ante  expirationem  et  determinationem  commij/ionis 
noftroi  praediSkae  executionem  hrevis  ftvepraecepti  illius facer e 
non  potuimusj  prout  interius  nobis  praecipitur.     And  the  court 
were  of  opinion,  that  this  return  was  good,    becaufe  the 
time  was  too  ihort  for  the  commiffioners  to  make  a  new 
rate.    And  if  a  peremptory  mandamus  (hould  be  granted, 
the  commiffioners  could  not  now  make  a  rate,  the  commif-« 
Hon  being  expired. 

(«)  In  Str.the  return  b  ilace4  to  have  been  merely  that  the  cofmmiflion  expired 
in  four  days  after  the  delivery  of  the  writ,  fo  that  the  •ommiiTionert  had  not 
time  to  make*  rate. 
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Stanton  t)erf.  Smith. 

S.C.  Str.  762. 

^Tis  aOtonable  T  N  ah  aftioh  tipon  the  cafe  for  word<;i  the  plaintiff  ()e« 
to  fay  of  a         J|^  clared,  that  he  was  a  pcrfdri  of  good    name  and  condi- 

h*^tow"'iafa!^  *'^"*  *"^  ^^^  *^>  *"^  ^^  ^^  ^^™^  ^^  fpeaking  the  words 
fcUow,  and  a  aftermentionedj  and  for  fevci)  years  before,  was  abrci\*cr, 
rogue,  he  com*  and  in  that  trade  got  his  livelihood  and  great  gains,  and  al- 
poundcd  his  ^^yg  p^y  j^jg  jjebts  to  the  full  without  any  compounding^ 
the  iK>ui^r*Sio*  ^1^^  defendant  malicioufly  intending  to  bring  tl\e  plaintiff 
there  is  no' col'  into  difcredit)  and  to  bring  him  intb  difgrace  ^th  all  the 
loquium  of  his  king's  fubjeds  to  whom  he  was  Icnown^  the  defendant  the 
^Ic^^"^ ^^  of  Oaoh.  13  Ge-^.ar,  Wr.  fpoke  feveral  falfe  and  fcan- 
Adion  upon  dalous  words  ^mentioning  them  particularly  iif  the  declaia- 
the  cafe  for  de.  tion,  and  laying  them  fcver|il  waysj  of  the  plaintiff,  izi 
adTdToL^i.*^'  ^&w;7»«  200A  The  defendant  as  to  all  the  words  in  the 
^'iS5.  declaration,  except  thefe^  vix.  *^He  is  a  fcfrry  pitiful  fcl- 

^'  low,  and  a  rogue^  he  compounded  his  debts  at  live  (hil- 
^<  lings  in  the  poun4>'*  pleaded  no€  guilty,  whereupon  ifliie 
"  was  joined ;  and  as  to  thofe  words  the  defendant  demurred, 
and  the  plaintiff  joined  in  demurrer.  Mr.  Tbtti  for  the 
defendant  argued,  that  thefe  words  were  not  adionable, 
for  there  is  no  colloquium  laid  of  his  trade:  He  cited  Ncy  77. 
Marjhallw.  Allen.  He  is  a  ba(e  broken  rafcai,*  and  hath 
broken  twice,  and  I  will  make  him  break  a  third  time. 
The  court  fcemed  to  be  of  opinion)  that  the  words  were  not 
adionable,  and  a  rule  was  made  for  judgment  for  the  de- 
fendant, unlefs  caufe,  &^  [See  the  fame  dafe  LatcL  1 1^ 
by  the  name  of  HilP%  cafe^  where  it  is  faid«  the  plaintiff 
had  not  alleged  be  was  a  tradefman,  but  that  he  was  an 
honeft  fubie<%,  and  got  his  livelihood  by  buying  and  felling 
t)n]y,  and  for  that  all  the  judges  agreed  that  judgment 
fhould  be  arrefhsd ;  but  otherwifeit  had  been  if  be  had  been 
a  tradefinan.]  He  cited  alfo  2  Salk,  694-  You  arc  a 
cheat,  and  have  been  a  cheat  divers  years,  fpoke  of  a  tradcf- 
man,  and  judgment  was  arrefted.  Savage  aeainft  Rthery* 
But  we  were  all  of  opinion,  that  fuch  words  fpoke  of  a 
tradefman  muft  greatly  leflen  the  credit  of  a  tradefinan, 
and  be  very  prejudicial  to  him,  and  therefore  that  the? 
were  a£lionable«      Judgment  was  given  for  the  plaintiff) 
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Angus  Mackleod  verj.  John   Snee,  Francis  i„tr.Pafc!u 
Pargiter,  and  William  Beckin..  ^^t^^:^' 

S.  C.  Str.  76a.  and  with  an  inconfidcrable  difference,  i  Barnard.  B.  R.  la.      S*^'  ^' '  * 


E' 


RROR  on  a  judgment  given  againft   Mackleod  in  7  ^.     ^^.^ 
1  I  •  %!•  **      u  r    L  ,  ^  Awritten  onW 

f  the  common  pleas,  in  an  action  on  the  cale  brought  t^payj,  f„^ol 

upon  feveral  promifes  againft  him  by  Snee^  Pargiter  and  money  as  the 
Beekln  j  wherein  they  declared,   that  they,    and  one  John  ^J^^^^  ^^-^ 
Dundas  and  Charles  5^t;^rj  were  merchants,  fcTr.  and  that  j^yg^j^.^.^^  ^ 
the  faid  J^A^  Dundas  25  AT/Ty  '7  241  at  London j  Wr.  drew  day  before  the 
his  bill  of  exchange  according  to  the  cuftom  of  merchants,  5*^P»y  ^j^  ^ 
dated  at  Edinburgh,  and  the  fame  day   direfted  it  to   thetxli^l^ 
defendant  by  the  name  of  captain  Mackleod,  of  the  late  bri-  a  bill  of  ex- 
gadieri>0i(^^x's  regiment  of  foot,  et  per  billam  illam  requiftvit  change  need  not 
the  defendant  unum  menfempofl  datum  ejufdem  billag folvere  ^"^P^^^^ 
fraefato  Carolo  Savers  vel  ordtni  novetn  libras  et  decern  folidos  rJ^^wd/  v!d« 
fterling,  ut  ejus  quarter.  dimid,Jlipend.  (Anglice  quarter  half-  Bayfcy  5.  note  i, 
pay)  a  24  die  Junii  A,  D.  1724.  ufque  25  diem  Septembris  P^^*  ^54S» 
fequentem  per  advanceament.  Anglice  per  advance,  prout  per 
advifamentum  a  praedi£lo  jfohanne  Dundas  \    that  Charles 
Savers  indorfed  the  bill  payable  to  the  plaiiKifFs  Snee,  fcfr. 
for  value  received,  of  vAiidti  pojlea,  viz.  5  June  1724.  the. 
defendant  Mackleod  had  notice,  and  afterwards  the  fame  day 
and  year  accepted  it,  y r.  then  they  laid  feveral  other  counts 
in   the  declaration,  i^c.     The   defendant  pleaded  non  a/- 
fumpfit.     And  oil  ^"^  before  lord  chief  juftice  Eyre  the  jury 
found  a  verdict  for  the  plaintifF,    aftd   9/.   loj.   damages 
befides  cofts;  and  found  as  to  all  the  other  counts  for  the 
'defendant.     And  judgment  being  given  for  the  plaintiffs, 
Mackleod  brought  this  writ  of  error.     And  ferjeants  Chappie 
and  ffl?itaker  zrgaed  for  the  plaintifF  in  error,  that  judg- 
ment ought  to  be  reverfed,  becaufe  this  was  not  a  bill  of 
exchange,  but  was  an  appointment,  or  an  authority,  or 
order  for  the  defendant  to  pay  the  9/.  10/.     As  if  one  de- 
iire  the  cafhier  of  the  bank  to  pay  money  which  would  grow 
due  for  a  dividend  before  hand,  fo  this  is  only  an  appoint- 
ment by  an  half  pay  officer  to  the  defendant,  to  pay  by 
way  of  advance.     In  this  cafe,  the  drawer  never  intended 
to  make  himfelf  chargeable  by  this  bill,  for  it  is  not  faid  to 
be  for  value  received ;  fo  that  (they  infifled)  this  could  not 
be  a  bill  of  exdiange  as  to  the  dra\i'er  ;  and  if  not,  it  can^ 
not  be  fuch  as  to  the  acceptor :  for  it  mufl  be  a  bill  of  ex- 
change, if  at  all,  both  to  drawer  and  acceptor.    And  they 
compared  it  to  the  cafe  of  Joceline  v.  Laferre,  "  Pray  pay 
*'  out  of  my  growing  fubfiflence,'"  i^c»  no  bill  of  exchange; 
[See  before,  1362.]  and  to  the  cafe     Jenny  v.  Herle,    P. 
10  Ceo.  B.  JL   1724.    ♦•Pay  to  Mi.  Jo.   Herle  1945/. 


**  upon 
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kf^cKLBOD    cc  upon  demand}  out  of  tfac  money  in  your  hands  beldh^< 
^  «  ing  to  the  proprietors  of  the  Devonflnre  mines^  being 

«  part  of  the  confidcration  money  for  the  purchafe  of  the 
«  manor  (^  Wift^ucklaniT  \AnUi  1361.]  On  the  other 
hand  it  was  urged  by  Mr.  Rteve  and  Mr.  FazaierUy  for  the 
defendants  in  errori  that  this  was  a  good  bill  of  exchange. 
And  of  that  opinion  was  the  whole  coUrt,  for  this  bill  was 
not  papble  upon  a  contingency,  nor  out  of  a  parricular 
fund,  and  is  made  payable  at  all  events,  and  ]^yable  to  or- 
der, and  is  drawn  upon  the  gener^  credit  of  the  drawer^ 
not  out  of  the  half-qpay,  for  it  is  payable  as  fpon  as  the 
quarter  begins  for  the  half-pay  mentioned  in  At  bill,  which 
was  not  to  be  due  till  three  months  after.  And  judgment 
was  affirmed  by  my  brothers  Fcrtefcue^  RiyuoUk^  and 
Pr^^ir  jufticeS)  and  myfdf.  May  a>  1727. 


Infr.ttfl.  13  0.       William  Ailett  verf.  William  Vinceht. 

Ademiitrerafter  TN  ^efjpafs  for  breaking  the  plaintiiF's  houfe^  and  takinr 
Uue  joined  oc^  X  away  a  ^eat  quantity  of  the  plaintiiJF's  gooids  then  and 

SflSfcc.'^Vidi  *^^^  f*^**"^  *^  ^'^^  ^^"^  ^^  ^^^'  ^^  converting  them  to 
Com.  Pleader,  his  Own  ufe,  and  difpoiing  of  them>  and  diftuibing  die 
£.  i.2ded.  plaintiiF  in  pofleflion  of  his  houfe,  and  keeping  pdfl&ffion 
aSo^id'd  for  three  weeks,  i^c*  As  to  the  force  and  arms^  anddif- 
voL^p.  137!  turbing  the  plaintiff  in  the  poirei&on  of  his  houfe^  and 
<^ whether  the  keeping  him  out  of  poflTeffion,  the  defendant  pleaded  not 
ca"  te\^r^  guilty,  and  iffue  was  joined  upon  that ;  and  as  to  the  reft 
«*pleajuftifying  of  the  trefpafs  the  defendant  juftified,  that  he  was  feifed  in 
the  entry  into  a  fee  of  the  houfe,  and  being  fo  feifed  by  indenture  demifed 
^fc  to  diftrain  ^g  f^id  houfe  to  Thomas  Sanfon  for  fifteen  years,  rendring 
rcLtaSgcwdsas  %^'P'^  annumj  He.  and  for  a  year's  rent  due  Lady-day  bc- 
adiilrefs.  s.c.  fore  the  time  when,  iSc.  he  entred,  and  diftrained  th^ 
'^^^^^S^'b^  'goods^  and  gave  notice,  fcfc.  for  what  he  had  diftrained 
B!R?i4.Vidir'^'^^  goods^  and  after  five  days  from  thence  ^ith  the  con- 
ante  700.  Com.  ftable  of  the  faid  parifh,  &c.  caufed  the  faid  goods  diftrained 
^^^'J*  *?"  ^^^^^  *^  ^^  appraifed  by  two  ap^raifers,  by  the  (aid  con- 
jp.^o6.  and  fw '  ^^^'^  fworn,  Uc.  and  after  fuch  appraifement,  for  defeult 
aUb  iiG.  2.  of  payment  of  the  faid  rent,  and  replevying  the  diftrefs>  he 
«.  i9.r.ai.  fold  the  goods  for  1^/.  131.  6i.  being  the  beft  price  that 
could  be  got  for  the  fame,  towards  facisfadion  of  the  rent 
for.  which  they  were  diftrained,  He  proui  ti  htHt  tkvlt ; 
which  is  all  the  refidue  of  the  trefpafs,  Ha 

The  plaintiff  replied,  thjit  the  defendant  dp  injuria  fua 
propria  abfque  tali  caufa  in  his  plea  alleged,  praediSo  tempore 
guoy  He.  vi  it  ar'mis  domum  praediEtam  fregit  et  intrav'tt^ 
et  bona  et  eatalla  of  the  plaintiff,  6ff.  eepit^  afpsr- 
tavity  et  in  ufum  proprium   eonvertit  et  dijpofuit^   modo  et 
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forma  thtphmti ffjiiperitjs  verfus  eum  queritur;  et  hoc  petit  Aslitt 
quod  inquiratur  per  patrtam,  et  prcudl^fus  fVUUelmus  l^in^ 
cent  inde  fimliter^  i^c»  then  the  defendant  dicit  quod 
placitum  praedidfum'  of  the  ]^2\niiff  minus  fvfficiens  in  lege 
exi/iity  and  fo  demurs  generally  j  and  the  plaintiff  joined  in 
demurrer.  Serjeant  .G/^^-f  for  the  defendant  argued,  that 
the  replication  was  ill,  becaufe  the  defendant  by  his  plea  had 
lhewed»  that  he  entred  into  the  houfe  by  authority  of  law, 
to  take  a  diftrefs  for  the  rent;  and  as  to  the  goods  he  made 
a  title  under  that  diftrefs,  and  therefore  according  to  8  Co* 
97.  Crogate^s  cafe,  where  the  defendant  claims  an  intereft, 
.  or  a£t$  under  an  authority  given  by  law,  the  plaintiff  can- 
not reply  generally,  de  injuria  fua  propria  abfque  tali  caufa^ 
but  they  ought  to  be  anfwercd.  In  \  Lev.  307.  TVhiti 
againft  Stubbsi  in  trefpafs  for  entring  his  clofe,  and  taking 
his  goods,  the  defendant  juftified  the  taking  ^<7/wtff^  feafautx 
the  plaintiff  replied  de  injuria  fua  propria  abfque  tali  caufa^ 
the  defendant  demurred^  and  it  was  refolved,  that  the  re-' 
plication  was  ill,  the  pfea  in  bar  containing  a  title ;  which 
he  relied  on  as  a  ftrong  cafe* 

Mr.  Reeve  for  the  plaintiff  infifted,  the  replication  was 
good }  for  the  plea  coniained  nothing  but  matter  of  faft } 
that, the  defendant  did  not  make  title  to  the  goods,  but  only 
intitled  himfelf  to  diftrain  them,  and  difpofe  of  the  dift*efs, 
as  the  ftatute  had  directed;  but  that  by  the  diftrefs  no  pro- 
perty vefted  in  the  defendant.  And  as  to  Crogate's  caie, 
8  Co,  67.  where  it  is  faid,  a  particular  anfwer  ought  to  be 
given,  whrfe  the  party  juftifies  under  an  authority  given  by 
law;  he  faid,  Holt  ch\ct  juftice,  in  the  cafe  of  Chance  v. 
JVeedon^  ante  700,  which  is  now  printed  in  2  Salk,  628, 
tfienied  that  part  of  Q-ogate's  cafe,  and  held,  that  where  the 
defendant  juftifies  by  authority  by  common  law,  or  of  a 
general  a«  of  parliament,  de  injuria  fua  propria  abfque  tali 
caufiff  is  a  good  replication,  //owever  he  faid,  here  the  de- 
fendant's demurrer  came  after  iflue  was  joined  upon  the  de 
injuria  fua  propria  abfque  tali  caufa^  and  th?refore  was  ill. 
And  upon  that  the  court  beld,i  they  could  give  no  judgment. 
May  12. 
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Sarah  Smith  Derf.  Williatn  Jerves  and  James 
Baily. 

Analkgation  TN  ca(e  brought  by  the  plaintifF^  indorfee  of  apromif-^ 
thatamannrade  Jl  fory  note  againft  the  defendants,  the  plaintiff  declared, 
anoteinwritiiif  tj^a^  the  28th  of  Feb.  1725.  and  long  before,  et  ccntimu 
tor  tumfelf  and         jt      t        r  lj/-/  ^         ••  r 

partner,  fub-     po/t€a  bucufque^  the  defendants  were  partners  tn  vtawurctrnn" 

fcribed  with  his  dtxandi  it  coHJurUiim  negotiatdrum  for  their  common' ad?an- 

thttlbT^^'ilufed^^^  ^"^  *^^  *^  ^**^  ^^^^  of />*.*!  725.  at,  bff.  thefaid 
^  for'hmiSf  «nd   defendant  fVilliami  for  himfelf  and  the  (aid  James  his  part- 
partner,  &c.       ner^  made  his  promiiTorjr  note  fn  Writing  with  his  own  hand, 
2"J^.  *^  *1*  fubfcribed  according  to  the  ftatute,  iie.  bearing  date  the  faid 
pStner  M  weS*  ^7  ^"^  X^**'  ^^  delivered  it  then  and  there  to  one  Peter  Ruby 
aa  for  himfelf.     by  which  note  the  faid  William^  for  himfelf  and  thefaid  James 
Baily.,  promifed  to  pav  to  the  faid  Petet  or  order  (even  months 
after  date  of  the  (aia  note  36/.  ^s.  for  value  received,  bfc. 
v^tuu^^^'  To  this  count  (there  being  feveral  other  counts  in  the  dc- 
claration,  to  which  the  de^ndants  pleaded  ngn  dJumfervMt) 
the  defendants  demurred  generally.     And  ferjeant  Gfyde  for 
the  defendants  infifted,  that  this  note  was  not  a  negotiable 
note,  nor  indorfeable  to  the  plaintiff,  within  the  &  of  3 
tf  4  Jnn.  c.   9.  becaufe  the  plaintiff  had  not  charged  in  the 
declaration,  that  the  defendant  JVilliam  had  (igned  the  note 
for  him  and  the  other  defendant  Baity  his  partner.   ^But  per 
curiam^  it  is  very  good,  for  the  plaintiff  has  iaid,  the  de- 
fondant  TVilliam  made  it  for  himfelf  and  his  partner,  and 
fubfcribed  it  with  his  own  hand,  whereby  he  promifed  for 
himfelf  and  partner  to  pay,  which   fhews  fufficiently  he 
iigned  it  for  himfelf  and  partner.     And  judgment  was  given 
for  the  plaintiff.  7j/»^  the  8th,  1727. 
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Monday^  Jufte  I2»  Mr.  Onehy  being  brought  ^^j^^  j^^^^. 
from  Newgatey  'to  hear  the  refolution  of  the  court,  t^^j  f 
juftice  delivered  the  opinion  of  the  judges,  in  the  ^o'lo  ^na 
manner!  ^ 

The  King  verj.  Oneby. 

S.  C.  with  the  srgmnents  of  tHeoounfel  in  B.  R.  Str.  766.  «\d  with  tHe  iil'- 
dldmcnty  evidence  and  fpecial  vcHifl.  9St.Tr.x4. 


A 


T  the  general  feffions  of  the  peace  held  at  Hickes  ball^^^  "ffing^ 


for  the  county  of  MiddUfex  28th  of  Feb.  in  the  12th  murricTadtho^  K 
year  of  his  majefty^s  reign  yohn  Omby  of  St,  Martins  in  the  had  ftrickcmbc 
fields^  gent,  was  indifted,  for^that  he  the -2d  of  Feb.  12  Geo,  PJ'f^  T?^*^*^ 
at  the  faid  pariih,  felonioufly,  voluntarily,  and  of  his  ma-^jj^^tal 
lice  forethought,  made  an  alTault  upon  one  fFilliam  Goweri  wound  wasgiv^ 
Efq;  ahd  that  he  the  faid  John  Oneby^  with  a  fword  which  "*•  Ace.  ante 
he  had  then  aiid  there  held  dra'wn  in  his  right  hand,  the  faid  ^ic,""thi^  ** 
JVilliam  Gower  in  and  upon  the  left  part  of  his  belly  near  cited. 
the  navel  felonioufly,  voluntarily,  and   of  his  malice  fore- a  tranfport  of 
thought,  didftrike  and  thruft,  giving  the  faid  ff^iliam  Gower  ptffion(haUne* 
then  and  there  with  the  faid  drawn  tw«rd  in  and  upon  his  J2i|,jJ"*^\**^* 
laid  left  part  of  his  belly  near  the  navel  a  mortal  wound,  of  numdaughter 
which  mortal  Wound  the  faid  Tf^illtam  Gower  lived  in  a  Ian-  only,  unlefs  it 
guilhing  condition  from  the  faid  2d  of  Feb.  to  the  3d  day  of  ^'^JJJ^^hU  r 
the  faid  Feb.  on  which  3d  day  of  Feb.  the  faid  fVilliam  Gower  SJSgfecuhi^ 
at  the  parish  aforefaid  of  the  faid  mortal  wound  did  die ;  and  fromthr  t  n.e 
fo  the  jurors  find,  that  the  faid  Oneby  the  faid  ff^Uliam  Gowt  r  ^!jf  J  »'  j^"*. 
felonioufly,  voluntarily,  and  of  his  malice  forethought,  did  gvinpofihe 
kill,  ano   mi^rder*      Which  indiftment  being  deKvered  to  mortalwound, 
the  juftices  of  gaol  delivery  for  Newgate^    the  faid   John  |-  ^-  '  Bernard, 
Oneby  was  arraigried  thereupon,   and   pleaded  rot  guilty,  port.  196.*^^* 
And  upon  the  trial,  which  has  had  before  Mr.  baron  Hale  Anya^ofdcli- 
and  Sir  fUlliam  Thompfon  recorder  of  London^  thejury  foimd  berution  in  the 
the  fpecial  verdiS  following,  viz.  that  the  (aid  Jshn  Oneby  «n^«rini  affoHs  ^ 
and  the  faid  miliam  Gower,  together  with  John  Rich,  Tho^  ^nltV^t 
mas  Hawkins  and  Michael  Blunt^  were  in  company  together  deprived  of  his 
in  a  room  in  the  Cajlle-tavern  in  the  parifli  of  5/.  M.irtir^s  reafoning  facuU 
in  the  FieUsy  in  a  friendly  manner  ;   that  after  the  faid  John  ^^"'^f  fhii*" 
Oneby,  William  Gower,  John  Rich,  Thomas  Hawkins  and  prrirxl.  s.  C.  i 
Michael  Blunty  had  continued  together  in  the  faid  room  for  Barnard.  B.  R» 
the  fpace  of  .two  hours,  a  box  and  dice  were  called  for  ;  '^' 
whereupon  the  drawer  faid,  that  he  had  dice  but  no  box,  paS^p^nJIu  not 
and  that  thereupon  the  faid  John  Oneby  comrnanded   the  be  uken  to  con-, 
drawer  to  bring  a  pspper-box,  and  accordingly  a  pepper-  tinur  an  immo- 
box  and  dice  were  brought ;  that  immediately  after  the  faid  j.^^^*^^"^**  ^ 
John  Oneby,  William  Gower,  John  Richy  Thomas  Hawkins,  „^j^  pr^pe^iy  ^i,. 
and  Michael  Blunt^  began  to  play  at  hazard  ,  and  after  they  province  of  the 

cour'  to  deter- 
mine whataAtafibrd  proof  of  nalice.  D.  ace  noft  15S4.  videBarr.  S96. 474,  03  ?•  1 T.  R.  ^28* 
What  deliberation,  and  within  what  time  a  txaniport  of  paffion  fhaU  be  taken  to  hav  fubfideH,  v  do 
Swectapple  v.  Ap^eton*  B.  R.  M.  23  G.  3  x  T.  R.  1 68, 1 69,  171.  *Ti«  a  proof  of  malice  to 
tell  a  man  deliberately  alter  a  quarrel,  you  will  have  his  btocd.  S.  C.  i  Barnard.  B.  R.  17.  of 
deliberation  to  call  a  man  back  into  a  room  he  hat  quittea.  *Tis  ncYcr  to  be  prefomed  (hat  thf 
iMQiog  of  a  man  tookpkct  upon  a  fudden  qoarrel. 
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Rix         had  r^y^^  ^^^^  ^"  ^^"'*»  *^  '^^^  7^^^*  ^'^*  *^^  ^^  "*y  ^^'* 
V  cr*^^"y  would  fct  him  three  pieces  of  money  called  half- 

Onkbt.       .owns,  that  thereupon  the  faid.  ff^tUtam  Gowcr  in  a  jocuhr 
manner  fet  three  pieces  of  mpney  called  halfpence,  and  then 
faid  to  the  faid  John  Rich,  that  he  had  fet  him  three  pieces;  that 
the  faid  John  Oneby  at  the  fame  time  fet  the  faid  John  Rich  three 
half-crowns,  which  the  faid  John  Rich  won;  and  immediately 
the-  faid  John  Oneby  in  an  angry  manner  turned  to  the  laid 
William  Gowery  and  faid  to  him,  that  it  was  an  impertinent 
thing  to  fet  half  pence ;    and  further  faid  to  the  faid  fyUUam 
Gower  that  he  the  {zxATVilliam  Gtnver  was  an  impertinent  puppy 
in  fo  doing ;  to  which  the  faid  William  Gowcr  then  and  there 
anfvirered,  that  whofoever  called  him  fo  was  a  rafcal;  and 
thereupon  the  faid  John  Oneby  took  up  a  glafs  bottle,  and 
with  great  force  threw  it  at  the.faid  William  Gmver^  but  the 
glafs  bottle  did  not  ftrike  the  faid  William  Gowcr^  but  pair- 
ing by  near  his  head  bruflied  his  peruke,  idiich  he  dien  had 
"P^"  his  "head,  and  beat  out  fome  of  the  powder  out  of  his 
»!l^!f"*    peruke;  that  thereupon  the  faid  WiUiam  Gowcr  imnaediaeely 
^fter  toft  a  glafs  or  candleftick  at  the  faid  John  Oncby^  but 
the  glafs  or  candleftick  did  not  hit  the  (aid  yohn  Oneby  ^  upon 
which  both  the  faid  J^qhn  Oneby  and  William  Gowcr  prefendy 
rofe  from   their  feats,  to  fetch   their  fwords,    which  then 
hung  up  in  the  room  ;    and  the  faid   William  Gowcr  dien 
drew  his  fword  out  of  the  fcabbard,  but  the  £ud  y9hn  Onchy 
was  hindred  by  others  of  the  company  from  drawing  his 
fword  out  of  the  fcabbard,  whereupon  the  ikid  If^lUam 
Gowcr  threw  away  his  fword,  and  by  the  interpofidon  of 
the  faid  John  Rich,  Thomas  Hawkins  and  ACchacl BluntyXhe 
faid  William  Gowcr  and  jfohn  Oneby  fat  down  again,  and  be- 
ing fo  fet  down  continued  for  the  fpace  of  ^n  hour  hi  com- 
pany with  the  iaid  j^ohn  Rich^  Thomas  Hawkins  and  AScbael 
Blunt ;  that  after  the  expiration  of  that  hour  the  faid  WiUiam 
Gowcr  faid  to  the  faid  jfohn  Oncby^  we  have  had  hot  wonls, 
but  you  was  the  aggreflbr,  but  I  think  we  may  pafs  it  over  * 
and  at  the  fame  time  the  faid  IVilliam  Gowcr  offered  his  hand 
to  the  faid  John  Oneby ;   to  which  the  faid  John  Onchy  then 
anfwered  the  faid  William  Gower^  no  damn  you,  I  will  have 
your  blood  ;    that  afterwards  tjie  reckoning  was  paid  by  the 
faid  John  Oncby^  William  Gowcr^  jhhn  RJchy  Thojnas  Haw- 
kins  and  Michael  Blunt ;    and  that  the  faid  William  Gower^ 
yohn  Richy  Thomat  Hawkins  and  Michael  Blunt  wcntt)ut  of 
tht  faid  room,  with  an  intent  to  go  home,  leaving  the  ikid 
John  Onebyj  in  the  room    that  the  faid  John  Onchy  fo  as 
aforefaid  remaining  in  the  room  ;  called  to  the  faid  William 
Gowery  young  man  came  back',  I  have  fomething  to  fay  to 
you ;  that  thereupon  the  (aid  William  Gowcr  returned  into 
the  faid  room  and  the  doof  of  the  room  vras  immediately 
flung  to,  andfhut,  by  reafon  of  which  fliutting  of  the  door, 
eU  of  the  faid  company  befides  the  faid  William  Gowcr  and 
John  Oneby  were  fhut  out  of  the  room ;   and  that  then  after 

ihuning 
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fhutting  of  the  door  a  clalhing  of  fwords  was  heard;  then  R^x 
the  jury  find,  that  the  faid  ^ohn  Oneby  gave  the  faid  ^  ^ 
lyiUlam  Gower  with  his  fword  the  mortal  wound  in  the  in- 
dtdment  mentioned,  of  which  he  died  ;  but  they  further 
find,  that  at  the  breaking  up  of  ^he  company  the  (aid  John 
Onehy  had  his  great  cx)at  thrown  over  his  fhoulders,  and  that 
the  faid  John  Uneby  received  three fmall  wounds  in  the  fight- 
ing with  the  faid  iPilliam  Govjcr\  and  that  the  faid  William 
G^nver,  being  alked  upon  his  death-bed,  whether  he  the  faid 
IViUiam  Gower  had  received  his  wounds  in  a  manner  among 
fwordf-men  called  fair,  anfwered,  I  think  I  did  ;  and  they 
further  find,  that  from  the  time  the  faid  Oneby  threw  the 
glafs  bottle  at  the  (aid  William  Gower^  there  was  no  recon- 
ciliation between  the  faid  yohn  Oneby  and  JVilliam  Gower: 
and  whether  $his  is  murder  or  manflaughter,  the  jury  pray 
the  advice  of  the  court:  and  if,  (^c. 

So  that  the  queftion  upon  the  fpecial  verdiA  is,  whether 
John  Oneby  the  prifoner  at  the  bar  is  guilty  of  murder  or 
manflaughter.  * 

A  great  deal  of  time  was  fpent  in  drawing  up  this  fpecial 
verdiS;  for  altho'  the  trial  at  the  Old  Bailey  was  in  the  be« 
ginning  of  laft  March  was  twelve  months,  yet  the  record 
was  not  removed  into  this  court  till  Hilary  term  laft ;  to- 
wards the  end  of  which  term  it  was  argued  by  counfel  on 
both  fides,  and  another  argument  being  defifed  by  the  coun-  . 
fel  for  the  prifoner,  we  thought  it  proper,  to  cjefire  the 
opinion  of  all  the  reft  of  the  judges  j  and  for  that  purpofe  it 
was  argued  before  all  the  judges  at  Serjeants  Inn  hall  in 
Chancery  Lane  upon  the  6th  day  oi  May  laft ;  which  was  as  ^ 

foon  as  all  the  judges  could  meet  by  reafon  of  the  interven- 
tion of  the  circuits.  And  after  mature  confideration  had, 
upon  a  meeting  of  them,  they  feriatim  gave  their  opinions; 
and  came  to  this  refolution  unanimoufly,  not  one  of  them 
diflenting,  and  which  I  have  authority  from  them  to  de. 
dare,  viz.  that  John  Oneby  the  prifoner  at  the  bar,  upon 
the  fa£b  found  upon  fpecial  verdid,  is  guilty  of  murder. 

Without  entring  into  a  nice  examination  of  the  feveral 
definitions  or  defcriptions  of  murder,  as  they  are  found  in 
the  old  law-books,  as  Brailon^  Briton^  and  FletOy  where  the  * 
wickednefs  of  the  aft  is  aggravated  by  the  circumftances  of 
fecrccy  or  treachervj  murder  has  been  long  fince  fettled  to 
be,  the  voluntary  killing  a  perfon  of  malice  prepenfe,  and 
that  whether  it  was  done  fecretly,  or  publickly,  Staundf.  pi 
C9r,    l8.  h.  3  Inft.  54. 

But  then,  it  muft  be  confidered,  what  the  word  malice  in 
fuch  cafe  impprts.  In  common  acceptation  malice  is  took 
to  be  a  fettled  anger  (which  requires  fome  length  of  time) 
in  one  perfon  againft  another,  and  a  defire  of  revenge.  But 
in  the  legal  acceptation,  it  imports  a  wickednefs,    which 

includes 
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Rix  includes  a  pircumftance  attending  an  ad*  that  cuts  olF  all 
OhIbt  c;tcufe.  By  the  25  //.  8.  c.  33.  for  taking  awaf  clergy,  it 
*  is  enacted,  that  every  perfon,  who  (hall  be  indifted  of  the 
crimes  therein  mentioned,  and  thereupon  arraigned,  and 
(land  mute  of  malice  or  of  frowardneis  of  mind,  ihall  lofe 
the  benefit  of  his  clergy.  Now  in  that  pl;|ce  malice  can 
never* be  underilood  in  the  vulgar  fenfe,  for  the  party  can- 
not be  thought  to  ftand  mute  out  of  a  fettled  anger,  or 
defu-e  of  revenge,  but,  only  to  fave  himfelf ;  and  therefore 
foch  ftanding  mute,  and  refufmg  to  fubmit  to  the  courfe  of 
juftice,  is  faid  to  be  done  wickedly,  u  e,  without  any  man- 
ner of  excufe,  or  out  of  frowardnefs  of  mind. 

This  malice,  an  ffiential  ingredient  to  make  the  killing  a 
perfon  murder  (to  ufe  the  expreffions  of  lord  chief  juftice 
Coke  and  lord  chief  juftice  HaU^  whofe  a'lthority  hath  efta- 
blifb^dthem)  muft  be  either  implied  or  exprefs;  an^&ys 
Hale  in  his  Pleas  of  the  Crown  44.  this  implied  malice  is  col- 
Ie£led,  either  from  the  manner  of  doing,  or  from  the  perfon 
flain,  or  the  perfon  killing.  As  to  the  two  laft,  there  is  no 
occaiion  at  prefent,  to  take  them  into  ooniideration. 

I.  As  to  the  firft,  viz,  from  the  m^mner  of  doing,  as 
Hale  exprefles  it,  or  as  Holt  chief  juftice,  Kelynge  126.  £iys, 
from  the  nature  of  the  aSion.  i.  Wilfully  potfoning  any 
man  implies  malice.  2.  If  a  man  doth  an  ad,  that  appa- 
rently muft  dd  harm,  with  an  intent  to  do  harm,  and*  death 
enfues  ;  it^ill  be  murder.  As  if  ^.  run<  with  a  horfe  ufed 
,  to  ft r  ike,  among  a  multitude  of  people^  and  the  horfe  kills 
a  man  \  it  will  be  murder,  for  the  law  implies  malice  from 
the  nature  pf  the  ad.  3.  Killing  a  man  without  a  provoca- 
tion is  murder;  as  if  J.  meets  B.  in  the  ftrcet,  and  imme- 
diately runs  him  through  with  a  fword,  or  knocks  out  his 
brains  with  a  hammer,  or  bottle.  And  if  angry  words  had 
palTed  in  that  cafe  between  A  and  B,  yet  it  would  have  been 
(#)  R.  ace.  ante  tpufder  In  A  becaufe  (a)  words  are  not  fuch  a  provocation, 
>  40,  and  fee  the  as  Will  prevent  fuch  a  homicide  from  being  murder;  k)rd 
^^^  Morleyh  cafe,  Kelynge  56.  4.  The  law  will  imply  malice 
from  the  nature  of  the  original  a6lion,  or  firft  auault,  dio' 
blows  pafs  between  the  parties,  before  the  ftroke  is  given, 
which  occafiphs  the  deafth.  As  if  upon  angry  words,  or 
abufive  language,  between  J.  and  B.  of  a  fudden,  yf. 
without  any  provocation  (for  angry  words  or  abufive  lan- 
guage in  fuch  a  cafe  is  looked  on  as  none)  draWs  his  fword 
immediately,  and  makes  a  pafs  at  B.  or  flrikes  at  him  with 
any  dangerous  weapon,  as  a  piftol,  hammer,  lar^e  ftone, 
l^c,  which  in  probability  migh(  kill  B.  or  do  him  fome 
great  bodily  hurt,  and  then  S.  draws  his  fword,  and  mu- 
tual paiTes  are  made,  and  J,  kills  B,  this  will  be  mur- 
der %  for  the  tA  was  voluntary,  and  it  appear)  from  the 
nature  of  it,  that  it  was  done  with  an  intent  to  do  mif- 

chicfi 
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chief;    and  therefore  fince  in  all  probability  it  might  have        ^\^ 

occaiioned  B*s  death,. or  done  him  fome  great  bodUy  harm,      o„^,^ 

die  law  implies  malice  prepenfe ;  and  therefiftance  or  pafles 

that  were  made  by  B,  were  but  in  the  defence  of  his  per- 

fon,  which  was  violently  and  cruelly  attacked.     And  this 

was  the  refolution  of  iif^^Af^  chief  juftice,  Twi/denj  ff^nd^ 

ham^  znd  Morton  j\xtticesj  in  Hopktn  Hugge fsczky  KelyHgi 

62.  eiu  ante  1300.  1302.     And  though  in    the  princi]Kd 

cafe  the  eight  other  judges  differed  in  opinion   from  the 

four  jud^s  in  the  kings  bench,    yet  to  this  opinion  of  the 

four  the  eight  judges  did  agree,  as  Kelynge  took  it.     And 

this  was  the  true  reafon  of  Mawgridgis  cafe,  KeL  119.  the 

judgment  in  which  cafe  is  a  great  authbiiity  in  this  cafe^ 

that  not  being  fo  ftrong  a  cafe  as  the  prefent  cafe.     It  was 

indeed  objeded  by  the'^counfel  for  the  prifoner  at  the  bar  in 

their  arguments  in  the  prefent  cafe,  I.  That  MaUjgridgis 

cafe  was  a  llngle  cafe,  that  the  judgment  in  that  cafe  had 

carried  murder  further  than  it  had  ever  been  carried  before. 

2.  That  it  was  not  determined  with  the  unanimous  opinion 

of  all  the  then  judges,  for  one  very  great  judge  of  the  then 

twelve,  viz.  lord   Trevor^  differed  from  the  other  judges, 

and  held  it  was  only  manflaughter.     But  upbn  our  meeting 

to  conflder  of  this  prefent  cafe,  all  the  judges  unantmoufly 

agreed,  that  Mawgridge's  cafe  was  undoubted  law,  and  that 

that  judgment  was  a  right  and  juft  judgment  j   fo  ground- 

lefs  was  that  infinuation  which  had  been  made  (for  fuch  an 

infinuation  there  was)  in  Wiflminfter-hall^  that  fome  of  the 

prefent  judges  were  of  opinion,  that  the  judgment  in  Maw^ 

gridgeh  cale  was  not  a  legal  judgment, 

And  this  is  as  much  as  is  neceflary,  rather  more  than  is 
Htceflary,  10  be  faid  as  to  implied  malice,  iince  there  will  be 
no  occanon  in  this  cafe  to  look  out  for  malice  implied* 

2«  Malice  exprefs,  is  a  defign  formed  of  taking  away 
another  man's  life,  or  of  doins  fome  mifchief  to  another, 
in  the  execution  of  which  defign  death  enfues.  And  this 
holds,  where  fuch  defign  is  not  formed  againft  any  particu- 
lar perfon ;  as  if  ^,  having  no  particular  malice  againfl  any 
particular  perfon,  comes  with  a  general  refolution  againfl: 
all  oppofers  i  if  the  a£l  be  unlawful,  and  death  enfue,  it  is 
murder*  As  if  it  be  to  commit  a  riot,  to  enter  into  a  park, 
lord  fiacre's  cafe,  H.  P.  C.  47.  Moor  86.  Sav.  67.  So 
if  J.  goes  with  a  refolution  to  kill  the  firft  man  he  meets, 
and  meeting  B.  kills  him,  it  is  murder  with  exprefs  malice ; 
yet  A  had  not  declared  any  malice  againft  B.  nor  aj^ainft 
any  particular  perfon.  Much  more  will  it  be  expre^  ma- 
lice, when  the  mifchievous  defign  is  formed  againft  any 
particular  perfon,  which  may  be  made  evident  as  well  by 
circumfbuices  as  by  the  exprefs  declarations  of  the  perfon 
killing.   %As  that  he  would  be  revenged  of  B.  or  thai  he 

would 
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Kex        would  have  his  life,  or  have  his  blood,  and  fome  time  after 
Q^y  be  kills   B,     And  that  fuch   declarations  fpoken  ferioully, 

or  deliberately,  or  afrer  time  for  refle£tion,  manifefi  an  ex«-  • 
prefs  malice,  no  body  can  doubt* 

Having  thus  briefly  mentioned  that  known  and  fettled 
rule,  that  there  muft  be  either  malice  exprefs  or  implied, 
to  make  murder,  and  alfo  fome  inftances  of  what  is  one 
and  what  the  other  of  them  i  I  come  to  the  prefent  cafe- be* 
fore  us. 

All  the  twelve  judges  were  unanimous  in  opinion,  that 
as  the  fads  are  founded  in  this  fpecial  verdi£t,  it  appears, 
that  the  prifoner  at  the  bar  had  exprefs  malice  againft 
Mr.  Gower^  when  he  gave  him  the  mortal  wound,  of  which 
he  died:  I.  Mr,  Gower  did  nothing  that  could  reafonably 
raife  a  paflion  in  Mr.  Oneby.  He  gave  him  no  provocation 
whatfoever,  for  when  Mr.  Gower  fet  the  three  halfpence, 
he  fet  them  againfl  Mr.  RUhy  and  that  in  a  jocular  manner, 
therefore  that  was  no  affront  to  Mr.  Oneby.  2.  Upon  that 
Mr.  Oneby  turned  to  Mr.  Gower  in  an  angry  manner,  and 
gave  him  abufive  language,  and  called  nim  impertinent 
puppy ;  the  anfwer  of  Gower  was  not  improper,  nor  more 
than  what  might  be  expected,  that  whofoever  called  him 
fo  was  a  rafcal.  3.  That  as  Oneby  had  before  began  with 
Gofwer-i  by  giving  him  abufive  language,  fo  he  then  took  up 
the  glafs  bottle,  et  magna  cum  vi  threw  it  at  Gower^  and 
beat  the  powder  out  of  his  peruke ;  if  it  had  kiDed  G.  it 
had  been  certainly  murder  3  upon  which  Gower  tofled  a  glafs 
or  candleftick  at  Oneby.  And  the  difference;  of  the  finding 
in  the  fpecial  verditSl  is  obfervable,  Oneby  threw  the  botde 
.  at  G.  magna  cum  vi^  Gower  only  tofTed  the  glafs  or  candle- 
ftick at  Oneby.  4.  When  they  fetched  their  fwords,  Gower 
did  it  ^only  to  defend  himfelf ;  for  the  verdift  finds,  that 
though  G.  drf  w  his  fword  firfl,  yet  the  prifoner  at  the  bar 
being  hindred  by  the  company  from  drawing  his  fword, 
Gower  thereupon  threw  his  fword  away.  5.  By  the  intcr- 
pofition  of  the  company  the  prifoner  at  the  bar  and  Mr. 
Gowey  fat  down  again,  and  continued  in  company  for  an 
hour,  after  which  Mr.  Gower  faid,  we  have  had  hot  words, 
but  you  v/as  the  aggreflTor,  but  I  think  we  may  pafs  it 
over,  and  offered  his  hand  to  the  prifoner ;  that  the  prifoner 
at  the  bar  was  the  aggreflbr  is  true,  and  that  in  a  violent 
manner;  this  was  fufficient,  to  have  appeafed  Mr.  Onebj^ 
but  what  is  his  anfwer  ?  no,  damn  you,  I  v»rill  have  your 
blood.  There  is  an  exprefs  declaration  of  malice,  an  ex- 
prefs declaration  of  a  defign  of  taking,  away  Mr.  Gower's 
life.  Thefc  words  are  incapable  of  any  other  conftruftion. 
Thcfe  words  (hew  his  malicious  intent,  even  in  throwing 
the  bottle  at  firft  ;  they  are  fpoken  an  hour  after  thefirft 
ad  ion  y   and  arc  fpoken  with  deliberation,    Th$  n^^ct  f»2 

the 
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-the  jury  find  is,  that  afterwards  (not  particularly  finding  R«k 
what  interval  of  time  pafled  between  the  fpeaking  thefe  ^  " 
words,  and  what  is  found  nextj  that  Mr.  Gowery  Rich^  ^*^^^* 
Hawkins^  and  Blunt  were  out  of  the  room,  with  an  intent 
to  go  home,  leaving  the  prifoner  at  th6  bar  in  the  room ; 
that  the  prifoner  remaining  in  the  room,  called  to  the  faid 
fFiUiam  Gower,  faying,  young  man  come  back,  I  have 
fomething  to  fay  to  you,  Thefe  words  alfo  Ihew  a  plain 
deliberation,  and  being  attended  with  the  circumftances 
found  before,  and  what  follows  immediately,  import  con- 
tempt, young  man,  comeback,  are  infolent  ^and  imperious, 
and  import  a  cefentment  he  had  conceived  againft  Mr* 
GowfTy  about  which  he  had  fomething  to  fay  to  him.  For 
what  purpofe  did  the  prifoner  ftay,  after  all  the  company 
had  left  the  room,  to  go  home  ?  it  was  to  fay  fomething  to 
Mr.  Gower.  What  is  that  ?  Why  as  foon  as  Mr.  Gower 
is  returned  into  the  room,  the  door  was  immediately  flung 
to,  and  fliut;  and  the  reft  of  the  company  fhut  out ;  and 
then  after  (hutting  the  door,  a  clafliing  of  fwords  was  heard, 
and  the  prifoner  gave  Mr.  Gower  the  niortal  wound  of  which 
he  died. 

Thefe  immediate  fubfequent  fails  {hew,  what  it  was  the 
prifoner  had  to  fay  to  Mr.  Gower  \  it  was  to  carry  the  ma-» 
licious  defign,  he  had  oefore  declared  he  had  ,againft  M^« 
GowKr^  into  execution,  viz.  to  have  his  blood ;  and  he  had 
it,  for  he  gave  him  the  wound  of  which  he  died.  . 

To  go  farther ;  if  thfe  prifonet  had  malice  againft  Mr, 
Gower^  though  they  fought  after  the  door  was  fliut,  the  in^ 
terchange  of  blows  will  make  no  difference  i  for  if  >/.  has 
malice  againft  A  and  meets  B.  and  ftrikes  him,  B.  draws, 
yf.  flies  to  the  wall,  //.  kills  B.  it  is  murder.  H*  P.  C,  42. 
Kilynge  58. 

Nay,  if  the  cafe  had  been,  that  there  had  been  mutual 
malice  between  the  prifoner  and  Mr.  Gower  (which  does 
not  appear  to  have  been  on  the  part  of  the  deceafed)  and 
they'  had  met  and  fought  upon  that  malice ;  the  killing 
Mr.  G.  by  the  prifoner  had  been  murder,  /f,  P.  C  47, 
I  Buljir.  86,  87.     Hoh.  121.     CrompU  21. 

The  judges  were  all  of  opinion  upon  the  fafts  found 
in  this  verdi£l,  there  appeared  to  be  exprefs  malice  in  Onehy 
againft  Mr.  Gower^  and  then  Ow^ig^killing  Gower^  having 
fach  exprefs  malice  againft  him,  they  were  all  unanimous 
^nd  clear  of  opinion,  that  this  was  plainly  murder. 

Having  thus  mentioned  the  reafons,  upon  which  we 
ground  this  prefent  refolution;  I  fball  next  confidcr,  if  any 
of  the  objedions  mad«  by  the  counfel  for  the  prifoner  are 
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Kxx        an  anfwer    to  thefe  reafonsy    or  take   ofF  the  foree  of 
tfeem. 

The  counfel  for  the  prHbner  Mr.  Oneby  infiftcd,  that 
upon  the  whole  verdiS  the  cafe  was  no  more)  than  that 
from  a  flight  occafion  paffionate  words  arofe,  mutual  re- 
proaches pafled,  the  quarrel  was  fudden,  mutual  afiaults 
were  made,  and  on  a  fudden  fighting  in  heat  of  paifion  the 
prifoner  killed  the  deceafed  \  which  can  be  no  more  dian 
manflaughter^ 

That  fuch  fad  could  amount  to  no  niore  than  man* 
flaughter,  they  cited  the  known  cafe,  that  if  A.  and  B.  fall 
out  upon  a  fudden,  and  they  prefendy  ^gree  •  to  fight,  and 
each  fetches  his  weapon,  and  go  into  &e  field,  and  fight, 
^nd  one  of  them  kills  the  other ;  this  is  but  m^aughter, 
H.  P.  C  48.  3  In/i.  57.  becaufe  the  paffioa  was  never 
pooled, 

In  this  cafe  (faid  they)  it  is  plain,  the  quarrel  arofe  on  a 
fudden ;   Mr«  Ombfs  paffion  was  raifed,    and  that  is  not 
found  by  t)iejury  to  have  ever  been  cooled,  and  therefore 
the  words  Mr.  Oneby  fpoke,  no,  d^mn  you,  I  will  have 
your  blood,  iic.   vi^ere  only  worcis  of  heat  fpoke  under  the 
continuance  of  the  firft  paffion.     And  they  further  infifled, 
that  the  law  had  fixed  no  time,  in  which  the  paffion  mufl 
be  took  to  be  cooled ;  but  that  depends  upon  circumftances, 
of  which  the  jury  are  the  proper  judges.     In  this  cafe  the 
whole  time  that  pafled  between  the  quarrel  and  giving  the 
mortal  wpiind,  was  but  little  more  than  an  hour ;    and  it 
has  been  adjudged,  that  the  paffion  (hall  not  be  took  tp  be 
cooled  in  very  near  that  time  in  12  Cq.  87.     Cro,  Jac.  296. 
//.  P.  C.  ifi.  Rotvley^s  c^Stj  where  the  child  of  i/.  beat  the 
child  of  B.     B*s  child  all  bloody  ran  home  to  his  fiither ;  B. 
the  father  ran  three  quarters  of  a  mile,  and  beat  the  child 
of  jf,  by  means  whereof  he  died;    this  was  adjudged  to  be 
only  manflaughter ;   yet  there  muft  have  been  a  confiderable 
time  after  B.  was  provoked  by  the  ufage  of  his  child,  be- 
fore he  killed  yfs  child,  becaufe  he  ran  three  quarters  of  a 
mile  -,  yet  it  being  one  continued  paffion  raifed  in  B,  upon 
the  beating  of  his  child,   it  was  held  this  was  only  man^ 
(laughter.     And  in  this  prefent  cafe,  to  (hew  the  paffion 
of  Mr.  Onibyy  which  was  fuddenly  raifed,  was  not  cooled; 
the  counfel  for  Mr.  Oneby  obfervcd,  that  the  jury  had  ex- 
prcfsly  found,    that  there  was  no  reconciliation  between 
Oneby  the  prifoner  and  Mr.  Gower  the  deceafed,  from  the 
time  Mr.  Oneby  firft  threw  the  bottle. 

This  I  take  to  be  the  chief  obje&ion,  upon  which  the 
counfel  for  the  prifoner  principally  relied. 

In 
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In  anfwer  to  this  objedion  I  muft  iirft  take  notice|  diat  ^>< 
>x^here  a  man  is  killed,  the  law  will  not  prefumc,  that  i%  Q^lmy^ 
was  upon  a  fuflden  quarrel,  iinlefs  it  is  proved  fo  tobe; 
and  therefore  in  Leggh  cafe,  Kefynge  27.  it  was  agreed 
upon  evidence,  that  if  ^«  kills  B.  and  no  fudden  quarrel 
appears,  it  is  murder,  for  it  lies  upon  the  party  indi6led^ 
approve  the  fudden  Quarrel^ 

In  the  next  place,  from  what  I  have  faid  before  it  appearS| 
that  tho|jgh  a  quarrel  was  fudden,  and  mutual  iighdng  be- 
fore the  mortal  wound  given;  it  is  by  ne  means  to  be, 
took  as  a  general  rule,  that  the  killing  a  man  will  be  only 
manflaughter.  It  is  true,  if  reproachful  language  pafles 
between  A.  and  S.  and  J,  bids  p.  draw,  and  they  both 
draw,  (it  is  not  material  which  of  them  draws  iirft)  and 
they  both  fight,  and  nmtual  pafles  are  made ;  death  enfuing 
^om  thence  (a)  will  be  only  manflaughter,  becaufe  it  was  (a)  VSd^Iiort^ 
of  a  fuddeny  and  each  ran  the  hazard  of  his  life,  3ut  there  ^95* 
is  a  wide  diflFerence  between  that  cafe,  and  where  upon 
words  J.  draws  his  fword,  and  makes  a  pafs  at  B.  or  with 
fome  d^gerous  weapon  attacks  him^  and  then  B*  draws^ 
and  they  tight,  and  jf.  kills  B.  there  though  there  was  ft 
quarrel  upon  abuflve  language,  and  there  was  afterwards  a 
mutual  fighting,  yet  fince  A.  attacked  B.  with  a  weapon 
or  inftrument,  which  might  have  taken  gway  £'s  life» 
though  they  fought  afterwards,  that  will  be  murder.  An4 
this  was  agreed  by  all  the  judges  iit  the  prefent  cafe. 

But  for  argument's  fake|  and  it  is  only  for  argument^ 
fake,  ai^d  to  give  the  objediion  made  by  the  counfel  for  the 
prifon^r  it's  fifll  force  \  If  it  ihould  be  looked  on  here,  that 
what  is  foi|nd  in  the  former  part  of  the  verdi£l  was  upon  a 
fudden  quarrel,  and  only  the'efFed  of  paffion;  yet  if  it  ap» 
pears  upon  the  foecial  verdidl,  that  there  was  fufficient 
time  for  this  pamon  to  cooU  and  for^eafon  to  get  the 
better  of  the  tranfport  of  paflion,  and  the  fubfequent  ads 
'^(vere  deliberate,  before  the  mortal  wound  giyen^  the  kilU 
ing  of  the  deceafed  will  be  myrder. 
t 

And  all  the  judges  were  of  opinion,  that  upon  confider* 
ation  of  the  fa£ls  found,  it  appeared,  there  had /been  fuf- 
ficient time  for  Mr.  Onebfs  tranfport  of  paflion  to  cooly 
and  that  he  had  deliberated,  and  that  the  killing  of  Mr.  Gower 
was  ^  deliberate  ad,  and  the  refult  of  malice  Mr.  Onel^ 
had  conceived  againft  the  deceafed. 

But  before  I  mentiqp  their  reafons,  I  muft  lay  down 
this  propofitton,  which  they  all  agreed,  vi%.  that  tne  court 
are  judges  of  the  malice,  and  not  the  jury}  and  that  the 
court  are  alfo  judges  upon  the  fads  found  by  the  jury, 
whether,  if  the  quarrel  was  fudden»    there  was  time  for 

the 
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l^Ex        the  pajQion  to  cool,  or  whether  the  a£l  vrzs  deliberate  or 

not? 


Omeby« 


Upon  the  trial  of  the  indi<5lment  the  judge  directs  the 
jury  thus.  If  you  believe  fucb  and  fuch  witncfTes,  who  have 
fwom  fuch  and  futh  fails,  the  killing  the  deceafed  was 
with  malice  prepcnfe  exprefs,  or  it  was  with  malice  im- 
plied, and  then  you  ought  to  find  the  prifoner  guilty  of 
murder  ;  hut  if  you  do  not  believe  thofe  witneiTes,  then  jrou 
ought  to  find  him  guilty  of  raanflaughter  only :  and  fo  ac^ 
cording  to  the  nature  of  the  cafe,  if  you  believe  fuch  and 
fuch  fads,  the  a6i  was  deliberate,  or  not  deliberate ;  and 
then  you  ought  to  find  fo  and  (o.  And  the  Jury  may,  if 
they  think  proper,  give  a  general  verdi£l,  either  that  the 
prifoner  is  guilty  of  murder,  or  of  raanflaughter.  But  if 
th:y  d  clire  giving  a  general  verdidl,  and  will  find  the  fafis 
fpecialfy,  the  court  is  to  form  their  judgment  from  the  fads 
found,  whether  there  was  malice  or  not,  or  whether  the 
fa£l  wds  done  on  a  fudden  tranfport  of  paj(&on>  or  was  an 
a£t  of  deliberation  or  not. 

Although  there  are  many  fpecial  verdt£ls  in  indiffanents 
for  murder,  there  never  was  one,  where  the  jury  find  in 
exprefs  terms,  that  the  adl  was  done  with  malice,  or  was 
not  done  with  malice  prepenfe,  or  that  it  was  done  upon  a 
fudden  quarrel  and  in  tranfport  of  paiRc^^  or  that  the  paffion 
was  cooled,  or  not  cooled,  or  that  the  a£l  was  deliberate, 
or  not  deliberate  ;  but  the  colle(^ion  of  thofe  things  from  the 
h&s  found  is  left  to  the  judgment  of  the  court.  Hallowafs 
cafe.  Palm.  545.  Cro.  Car.  131.  fF.  Jones  198,  So  in 
the  cafe  cited  by  the  counfel  for  the  prifoner,  Cro.Jac.  266. 
Rowley's  cafe,  the  jury  find  the  fadl,  but  don't  fmd  in  ex- 
prefs terms,  that  the  father,  whofe  child  was  beat,  killed 
the  other  child  in  a  fudden  heat  of  paffion;  but  that  was 
left  to  the  judgment  of  the  court,  upon  the  particular  biSts 
found. 

But  then  it  is  objected,  that  the'  law  has  fixed  no  time 
in  which  the  paflion  muft  be  fuppofed  to  be  cooled.  'Ti$ 
very  true,  it  has  not,  nor  could  It,  becaufe  paffions  in  fome 
perfons  are  ftronger  and  their  judgments  weaker  than  in 
others ;  and  by  confequence  it  will  require  a  longer  time 
in  fome,  for  reafon  to  get  the  better  of  their  pai&ons,  than 
in  others  ;  but  that  muft  depend  upon  the  fa£lsy  which  fhew 
whether  the  perfon  has  deliberated  or  not  j  for  afts  of  deli- 
beration will  make  it  appear,  whether  that  violent  tranfport 
of  paflion  wa§  cooled  no  no.  *ir>^ 

But  thus  far  the  refolutions  ofthe  judges  have  already  goiKi 
and  it  has  been  adjudged,  that  if  two  f^lout  upon  a  fuddai, 
and  they  appoint  to  fight  next  day,  that  the  paiEon  by  that  time 

mu 
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muft  be  looked  on  to  be  cooled;    and  in  fuch  cafe,  if  they         R»x 
meet  next  dj^y,  and  fight,   and  the  one  kills  the  other  at      omcby 
that  meeting,  it  has  been  often  held  to  be  murder.     Hale, 

P.  a  48. 

Td  go  a  little  further :  if  two  men  fell  out  in  the  morn- 
ing, and  meet  and  fight  in  the  afternoon,  and  one  of  them 
is  flain  ;  this  is  murder ;  for  there  was  time  to  allay  the 
heat,  and  th^ir  meeting  is  of  malice.     So  is  Leg^s  cafe^ 

At  C-t^'  1  -jjcting  of  all  the  judges  before  ford  Morlef% 
trial  by  thv  peers  for  the  murder  of  one  HaftlngSy  £hey  all 
agreed}  tKat  if  upon  words  two  men  grow  to  anger,  and 
afterwards  they  fupprefs  that  anger,  and  then  fall  into  other 
difcourfe^  or^have  other  diverfions,  for  fuch  a  reafonable 
fpace  of  time  as  in  reafonable  intendment  their  heat  might 
be  cooled,  and  fome  time  after  they  drew  upon  one  another^ 
and  fight,  and  one  of  them  is  killed ;  this  is  murder,  becaufe 
being  z^ttended  with  fuch  circumfiances,  it  is  reafonably 
fuppofed  to  be  a  deliberate  a£t,  and  a  pcemeditated  revenge 
upon  the  firft  quarrel.  But  the  circumftances  of  fuch  an 
a£r  being  matter  of  fa6t,  the  jury  are  judges  of  them, 
Kelyng  56.  The  meaning  of  which  laft  words  is,  that  the 
jury  are  judres  of  the  fe£ls|  from  which  thofe  circumftancei 
are  collected  But  as  I  faid  before,  when  thofe  fa£ts  are 
found,  the  court  is  to  judges  f?om  them,  whether  they  do 
cot  fhew  the  a£l  was  deliberate  or  not. 

Lord  Moriey  upon  this  trial  by  the  peers  was  acquitted ; 
and  after  that  in  Eajier  term  18  Car.  2.  Broomwich'^  who 
was  indicted  as  a  principal,  in  bein^  prefent,  aiding  and 
abetting  lord  Morley  in  the  murder  of  Hajiings,  was  tried 
at  the  king^s  bench  bar.  The  quarrel  was  at  a  tavern ;  but 
it  was  proved,  when  the  quarrel  was  at  the  tavern^ 
that  lord  Morley  faid,  if  we  fight  at  this  time,  I  (hall 
have  a  di(advantage,  by  reafon  of  the  height  of  my 
ifaoes;  and  prefently  after  they  went  into  the  fields  and 
fought,  lord  Morley  killed  Ha/lings  -,  but  while  they  were 
fighting,  Broormvich  made  a  thruft  at  HaJlingSy  and  lord 
Morley  clofed  in  with  Hajlings^  and  killed  him ;  and  (fays 
the  book)  this  was  held  as  clear  evidente  of  their  intention 
to  fight,  when  they  went  out  of  the  tavern ;  and  the  quar- 
rel being  only  about  words,  and  fighting  in  a  little  time 
after,  it  was  held  murder  by  all  the  court.  And  there,  need 
not  be  a  night's  time  between  the  quarrel  and  the  fighting, 
to  make  it  murder,  but  fuch  time  only  as  it  mav  appear  not 
to  be  done  on  the  firft  pafiion;  for  lord  Morley  confidered 
the  difad vantage  of  his  flioes  :  and  the  court  direfted  the 
jury,  that  it  was  murder  in  Broormvich.^  being  prefent  and 
aiding;  but  the  jury  acquitted  him.  I  Sid*  irj^.  reports 
the  (ame  cafe,  and  (ays,  that  the  court  in  the  direction  to 
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Rk«         the  jury  laid  it  down)    that  after  die  provocation  in  the 
^  boufe^  they  fay^  this  is  no  convenient  place  (and  fo  have 

reafon^  to  judge  ofconvcniency)  and  appoint  anbther  place, 
though  the  fight  is  to  be  prefently  i  this  is  murdert  for  th# 
circumiiances  fliew  their  temper. 

In  H.  Pfc  C.  48.  if  Ai  and  B.  fall  out^  A.  fays  he  will  not 
ftrike,  but  will  give  B.  a  pot  of  ale  to  touch  him,  B*  ftrikes^ 
A*  kills  bimi  murden 

Two  quarrel,  the  one  fays,  If  you'll  go  into  Ae  field  I 
will  break  your  head,  and  there  one  kills  the  other;  murder* 
Crompt.  25.  /.  49* 

Tw6  fall  out  on  a  fudden  in  the  town,  and  they  by  agrees 
inent  go  into  the  field  prefently,  and  one  kills  the  other  i 
murden     GrM^t.  23. /W.  31. 

Froili  thefe  cafes  it  appears,   that  though  the  law  of 
Bngland  is  fo  fisir  peculiarly  favourable,  (I  ufe  die  word  pe- 
culiarly, becaufe  I  know  no  other  law  that  makes  fuch  a 
diflin^ion  between  murder  and  manflaughter)  as  to  permit 
the  excefs  of  anger  and  paflion  (which  a  man  ought  to  keep 
vnder  and  govern)    iii   fome   inftances  to   extenuate  the 
greateft  of  private  .injuries^  as  the  taking  away  a  man's  life 
is ;  yet  in  thofe  cafes  it  mdft  be  fuch  a  paffion,  as  for  die 
time  deprives  him  of  his  reafoning  faculdes ;    fbr  if  it  ftp» 
pears,  reafon  has  refumed  its  office;  if  it  appears  he  refleds, 
deliberates,  and  confiders  before  he  gives  the  fatal  ftroke, 
yhich  cannot  be  as  long  as  the  fiiry  of  paffion  continues,  did 
iaw  will  no  longer  undei"  that  pretext  of  paffion  exempt  htm 
from  the  punifhment,  which  from  the  greatnefs  of  the  injury 
and  heinoufnefs  of  the  crime  he  jiidly  deferves,  fo  as  to  lefien 
it  from  murder  to  manflaughter;.     Let  us  fee  therefore, 
whether  upon  this  fpecial  verdiA  it  appears,  that  the  fight- 
ing and  killing  Mr.  Gower  was  only  done  in  heat  of  paffion, 
or  was  a  deliberate  ad.     By  what  I  obferved  before,  it 
plainly  appears,    it  was  a  deliberate  a£l.     But  to  recapitu- 
late in  fhort :  after  the  vt^ords  had  pafTed,  and  the  bottle  was 
thrown  by  the  prifoner,  and  fwords  drawn  5  by  the  interpo- 
fition  of  friends  they  fat  down,  and  (;k>ntinUed  in  Company 
for  an  hour  (a  reafonable  time  under  thofe  circumftances  for 
the  paffion  to  cool,)   and  after  that  hour  expired^  the  de- 
ceafed  fays,  we  have  had  hot  words,  but  you  was  the  ag- 
grefTor,  but  I  think  we  may  pafs  it  over,  and  at  the  fame 
time  offered  his  hand  to  die  prifoner,  which  was  enough 
to  appeafed    the  prifoner  ;*  to  this   Mr.    Oneby  anfwered^ 
no  damn  you,  HI  have  your  blood,  words  exprefjng  ma- 
lice, not  paffion  :  then  when  the  company  went  out  of  the 
room,  the  prifoner  flaid,    and  called  the  deceafed  back^ 
Young  man^  come  back,  I  have  fomcdiing  to  fay  to  you  i 
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the  door  was  immediatdy  fliut,    clalhing  of  fwords  was         ^*« 
beard,    and  the  deceafcd  received  the  mortal'  Woiind  from      Oniit. 
the  prifoner  at  the  bar.     The  prifoner's  words  fliew  what 
was  his  intention,  viz.  to  take  away  Mr.  Gotver^s  life ;  and 
the  killing  him  may  properly  be  faid  to  have  been  done  upon 
deliberation  and  confideration. 

The  counfel  for  the  prifoner  in  their  arguments  infifted, 
that  there  were  feveral  circumftances  found  In  the  fpecial 
verdi£l  in  fiivour  of  the  prifoner,  which  were  a  foundation 
for  the  court,  to  conftrue  the  other  expreffions  to  be  only 
words  of  heat,  and  that  what  he  did  was  in  the  heat  of  his 
firft  paffion,  which  was  never  cooled,  and  not  out  of  ma* 
lice.  As,  I.  It  is  found,  that  at  the  breaking  up  of  the 
company  Mr.  Oneiy  had  his  great  coat  thrown  over  his 
ihoulders,  from  whence  it  would  be  a  ftrain  to  think  he 
then  intended  to  fight  with  Mr.  Gowen  2.  It  might  be 
Mr.  Gower  who  fhut  the  door,  who  came  back  after  he  was 
out  of  the  i'oom,  the  jury  not  having  found  who  ihut 
the  door.  3.  That  it  was  found,  there  was  no  reconcili- 
ation between  them,  from  the  throwing  the  bottle  at  Mr.  \ 
Gower,  But  as  to  the  firft  of  thefe  objedions,  confidering 
the  words  the  prifoner  ufed  after  this,  and  after  the  de- 
ceafed  was  out  of  the  room,  and  what  followed ;  finc6  the 
jury  have  found  this  feft,  without  faying  any  more  about  it, 
the  natural  conftrudion  is,  that  this  was  only  ufed  by  the 
prifoner  as  a  blind  to  the  company,  to  conceal  from  them 
his  real  intention,  till  they  were  gone  out  of  the  room. 
As  to  the  feoond,  it  ftands  uncertain  upon  the  verdid,  but 
it  is  an  uncertainty  which  can  have  no  influence  upon  the 
prefent  determination ;  for  if  Mr.  Gower  had  fliut  the  door, 
diat  would  not  alone  have  materially  altered  the  cafe.  As 
to  the  third,  (ince  exprefs  malice  before  appeared  to  be  in 
the  prifoner,  the  finding  that  h&  does  not  import,  that  the 
firft  heat  of  paifion  continued  only,  but  that  the  malice  con- 
tinued. 

The  counfel  for  Mr.  Onehy  farther  objefled,  that  it  ap- 
peared, there  was  a  mutual  fighting  after  the  door  was  fhut ; 
for  it  is  found,  that  he  received  three  flight  wounds  ;  then 
it  is  not  found,  who  drew  firft,  or  made  the  firft  afTault 
after  the  door  was  ihut ;  and  it  was  poffible,  a  new  fudden 
quarrel  might  then  arife^  in  which  Mr.  Gower  might  Se  the 
aggreflbr ;  and  therefore  the  fpecial  verdidl  was  uncertain 
in  a  material  point.  The  anfwer  to  which  is,  what  is  faid 
in  Legg^s  cafe,  Kelyn.  27.  cited  before ;  that  if  A.  kills  B. 
and  no  fudden  quarrel  appears,  it  is  murder ;  for  it  lies  on 
the  party  indicted,  to  prove  the  fudden  quarrel ;  and  there* 
fore  the  jury  not  having  found  anyfuch  thing  for  the  pri- 
loner's  benefit,  it  is  to  be  took,  there  was  no  fuch.  This 
is  £iid,  fuppofuig  the  latter  part  of  the  verdidl  could  be 
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R«x  confidered,  without  regarding  the  former  part  of  it  j  and 
*"  that  when  the  company  went  out  of  the  room,  the  prifoner 

"**^'  and  Mr.  Gower  were  reconciled.  But  however  that  might 
have  done,  here  it  appears  there  was  no  reconciliation,  and 
therefore  there  can  be  no  imagination  of  a  new  original 
quarrel  in  the  room,  after  the  door  was  (hut.  And  as  to 
the  flight  wounds  the  prifoner  received,  that  is  immaterial, 
for  he  having  malice  rgainft  Mr.  Gowery  though  there  was 
a  mutual  fighting,  and  the  prifoner  was  wounded,  yet  when 
he  killed  Mr.  Gower  it  will  be  murder. 

The  laft  faft  in  the  fpecial  ve'rdift,  which  they  relied  oa 
was,  when  Mr.  Gower  was  afked  uppn  his  death-bed,  whe- 
ther he  had  received  his  wounds  in  a  manner  among  fwordf- 
meii  called  fair,  he  anfwered  I  think  I  did ;  whereby  the 
deceafed  (hewed,  he  was  fatisiied  the  z6t  was  fair.  The 
anfwer  to  which  is  plain,  that  if  A.  having  malice  againft 
B,  and  they  meet  and  fight,  though  the  fight  is  never  fo 
fair  according  to  the  laws  of  arms,  yet  if  A.  kills  B.  it  wSL 
be  murder/ 

The  cafes  the  counfel  for  the  prifoner  principally  relied 
on  to  make  this  faft  only  manflaughter,  were  Rowlefs  cafe, 
12  Co.  87.  and  Turner's  cafe,  Comberiatch  407,  8. 

As  to  12  Co,  17.  the  cafe  was,  that  two  boys  fighting 
together,  the  one  of  them  was  fcratched  in  the  fiice,  arw 
he  bled  a  great  deal  at  the  nofe,  and  fo  he  ran  three  quar- 
ters of  a  mile  to  his  father,  who  feeing  him  very  bloodv, 
took  in  his  hand  a  cudgel,  and  went  three  quarters  of  a  mile 
to  the  other  boy,  and  ftruck  him  upon  the  head,  upon 
/»  Vide  Fort.  ^^'^^  he  died;  and  it  was  held  but  manflaughter,  for  (tf) 
294.  the  pallion  of  the  father  continued.     And  there!  is  no  time, 

that  the  law  can  determine,  that  it  Was  fo  fettled,   that  it 
Ihould  be  adjudged  malice  prepenfe. 

To  which  the  anfwer  is  plain  for  the  reafon  given^m  Cr9. 
Jac.  269.  which  is  the  fame  cafe,  that  the  ^ther  having^ 
no  anger,  before,  but  being  provoked  upon  the  complaint 
and  fight  of  his  fon's  blood,  and  in  that  anger  beating  him, 
of  which  he  died  ;  the  law  adjudged  it  to  be  upon  that  fud- 
den  paflion.  But  that  is,  confidering  what  has  been  faid  be- 
fore, clearly  diftingui(hable  from  the  pf  efent  cafe;  befides  it 
may  be  added,  it  was  but  a  little  cudgel  he  ftruck  with,  from 
which  no  fuch  fatal  event  could  be  re^onably  expefted. 

Turner's  cafe  was  this ;  his  wife  complained,  the  boy  had 
not  cleaned  her  clogs,  upon  which  Mr.  Turner  took  up  a 
clog  and  ftruck  himon  the  head,  and  killed  him;  and  though 
there  was  no  other  provocation  it  was  only  held  manflaughter. 

But 
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fiut  the  reafon  i>f  that  was,  becaufe  the  clog  was  ib  fmall,  ^^^ 
there  could  be  no  defign  to  do  any  great  harm  to  the  toyj  Owmt, 
much  lefs  to  kill  him;  aiid  a  mafter  may  cbrr^  a.fervant 
in  a  reafofiable  manper  for  a  fault;  And- lord  chief  juftice 
Holi^  iti  Gfmikrhakh^^oSi  fays;  that  in  that  cafe  it  w^as^n 
unlikely  thing)  meaning  that  the  clog  ihoulJ  kiil  the  b6y« 
The  coun(el/oF  the  prifonf  r  being  a|)preh^nr»ye  *of  the  au- 
thority of  Maugridge's  czfc^  Ke[yng  119.  befides  the  obfcr- 
vations  they  had  made,  mentioned  before,  to  induce  the 
court  to  look  upon  that  Judgment  as  not  warranted  by  law ; 
bndeavoured  to  diftinguim  the  prefent  cafe  from  it,  fuppof^ 
ingit  to  be  law.  And  I  ft,  theyfaidi  that  in  Mi^ugridge*^ 
cale  the  bottle  hit  Mr.  G;^^  and  ftunhed  him  J  but  here  the 
bottle  did  not  fii£  Mr.  Gower,  but  only  brufUod  fome  powder 
out  of  his  peruke,  adiy.  In  Mfju^ridgt's  cafe  the  bottle  was 
full  of  winej  here  it  is  riot  fojnd  to  have  been  fo,  and 
therefore  muft  be  took  to  have  been  empty  5  and  the  fize  of 
the  bottle  Joes  ttot  appedr^  it  rfiighr  be  very  fmall.  jcjly^ 
Maugrid^e  drew  his  (word  immediately  rrfter  throwing  the 
bottle  without  intermiiSori ;  here  Air.  Go'werh  f  .vord  was  , 
Jirft  drawn.  4tl^iyj  Mr*  Copen^ytv  drew;  h'^re  Mr.  Gnver 
hot  only  drew  the  firft,  but  clafhing  of  fwords  were  heard, 
fo  tber^  muft  have  been  fighting. . 

It  is  very  tfue  (fo  far  as  thole  fafits  will  nsake  a  differ- 
ence) -this  prefent  cafe  is  diftihguifliable  t?om  Maugridge^s 
cafe ;  for  that  cafe  w^s  determined  only  upon  ah  implied 
malice  f but  as  I  faid  before,  was  verV  rightly  and  juftly 
determined,  as  we  all  agreed))  for  ftridily  and  properly 
fpeakine,  -although  the  word<;  exprefs  malice  is  mentioned  in 
the  reasons  given  for  that  refolutlon,  yet  i^.was  but  malice 
implied.  Sut  flill  this  way  of  diftioguifliing  the  prefent 
cafe  from  Adaugridge^s  will  be  of  no  fervice  to, the  prifoner  j 
becaufe  thoud)  all  the  jiidffcs  held^  this  cafe  was  diftinguiih- 
able  from  maugridge*^  cafe,  i:  was  in  relpeft  that  this  was 
a  much  ftronger  cafe  ad  to  the  murder,  the  jury  having 
fqund  fads  which  (hew  Mn  Omhy  had  an  exprefs  malice 
agatnft  Mr.  Gcwsr.  U^oh  the  whole  rpatter  this  court, 
with  the  concurrent  opinion  of  all  the  other  judges,  is  of 
opinion,  that  the  prifoner  at  the  bar  yohn  Oneby^  by  thi$  . 
fpecial  verdidi  is  found  guilty  of  murder. 

The  prifpner  being,  after  this  refolution  pronounced,  in- 
tided  bv  the  cpurfe  of  the  court  to  have  four  days  to  move 
in  arreft  t>i  judgment,  he  was  fent  back  to  Newgate^  and  a 
rule  for  bringing  him  up  to  receive  judgment  the  end  of  the 
week,  was  madei  before  which  time  an  account  came  of 
the  death  of  his  late  majtfty  at  Ofnaburgh  .he  ilth  of  June^ 
And  afterwards  at  the  time  appotqted  by  the  rule  he  was 
brought  to  the  bar,  and  judgment  vi^s  pronounced  againft  ^ 
him,  and  execution  awarded.    JVfter  whick  a^ pretty  ftrong 

Vox..  II,  jC  appli* 
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^t*        application  was  made  tp  bis  majefty  king  Gitdrge  the  feocmd 

Qjj*^^^      for  a  reprieve ;  but  he  was  picafcd  to  declare)  that  die  judges 

having  adjudged  the  prifoner  guiltf  of  murder,  the  hw 

ihould  take  its  eourle«    In  which  attempt  the  priibner  not 

•  fUcceeding)  he  killed  himfelf  in  Newgate  in  die  ni^t  before 

the  day  appointed  for  his  execution,  by  cutting  throueh  the 

Sreat  artery  m  his  arm  with  a  ra'zdr,  by  vrtiich  he  blod  to 
eath* 

Memdranduniy  As  foon  as  I  had  delivered  this  refblutidn, 
I  deiired  my  brothers  Fortefeuey  Reynolds  and  Prehyn^  that  if 
they  difapproved  any  thing  I  have  laid  down,  they  would 
exprefs  their  difapprobation  \  but  they  publlckly  aeclarcd, 
they  concurred  in  mnihus. 


imr.ttat.         Thomas  Warren  verf  Matthew  Confett, 

Geo.  C.  B.R0t« 

?55^*  ^^^  %  C.  Stf.  778.  andntherincorreaiy  1 3amard.  B.  R.  15. 

o  Geo.  B.  R» 

R«'  47«  "YJ  R  R  G  R '  on  a  judgment  given  in  the  common  pleas  in 

debJ*isfoS!lArf  Xli,anaaion  of  debt  for  aSoo/.  brourfit  by  Gwr/Jffagainft 
iipon;i  fpedalty,  Warren^  upon  a  covenant  to  pay  that  lum  in  cafe  the  plain- 
the  defendant  tiff  and  defendant  did  not  perform  the  covenants  in  an  in- 
Sddbc*'**to1t  d^"^"^«  fo""  **  transfer  of  and  payment  for  (hartss  in  the 
Semb.  R.  IOC.  Weljh  copp^r  company  \  in  which  the  plaintifF  below  Mat^ 
Burr.25S6.  fhew  Conjett  declared)  diat  the  19th  of  Aug.  1720,  by  a  cer- 
^i<^\  ^'  ^^^  indenture  made  between  the  plaintiff  and  defendant 
•itho'the'uin.  ^^"^  P**^  °^  which  fealed  by  the  faid  ^f^rnr  the  plaintitf 
tiff  may  bebotind  Co^Jett  produced  in  court)  the  faid  Cenfett  for  the  oonfidera- 
to  ftate  in  his  tions  in  the  faid  indenture  mentioned  for  himfelf,  &r.  cove- 
u^^^x^^  nanted  and  agreed  with  the  (aid  Warren^  f^c.  that  upon 
hUdemandT*^  payment  to  him,  W^.  of  1400/.  he,  ISe.  would  transfer  to 


pany  (hould  be  op^,  bf r.  and  that  the  faid  Warren  cov«. 
nanted  with  the  faid  Confett  by  the  (aid  indenture,  that  he, 
iic.  would  not"  only  accept  the  faid  twenty-five  (hares,  but 
would  upon  transfer  thereof  pay  to  the  faid  Cofdeity  tic.  the 
£ud  fum  of  1400A  in  full  for  the  purchafe  of  the  premiffes  ; 
and  for  the  performance  of  the  covenants,  payment  and 
agreements  aforefaid,  on  the  part  and  behalf  of  die  iaid  re* 
fpeflive  parties,  iick  each  obliged  himfelf,  his  heirs,  €/rt 
to  die  other  d[  them,  iic.  in  the  penal  fum  of  2800^.  by 
the  faid  indenture ;  and  the  plahitiff  below  Matthew  Cm/kt 
in  fsL&  fays,  that  after  making  the  faid  indenture,  viz*  23d 
of  Jugujl  1720,  the  faid  transfer  book  of  the  iaid  govcmar 
and  company  firft  opened  after  the  making  die  fiud  indcn- 

tore^ 
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ture,  and  that  he  the  faid  Matihetv  ConfiitiM  in  due  form  WAHRsif 
of  law  transfer  the  laid  twenty-five  Ihares  to  the  faid  ThMias  Cqw«tt. 
Warren^  of  which  he  had  notice )  but  the  faid  defendant 
Th9ma%  JVarren  refufed  to  accept  the  faid  transfer^  and  has 
not  paid  the  (aid  i400/.  to  the  laid  Cb^ff;  perauodaSfh 
ttccrevit  to  the  faid  Oof^ptt  to  demand  and  haveot  the  faid 
Thomas  Warrtn  the  laid  aSooA  To  which  the  defendant 
Warren  pleaded,  ^uod  ipfe  nkn  debet  praedi£f^  Matthed  Cofifeti 
praedl£fds  2800/.  nee  aliauent  tndedenarium^  bfc.  et  dehotpcnii 
Jefuper  patriam*  To  this  Confett  the  plaintiff  below  demur-* 
red,  and  (hewed  for  caufe,  quod  traedi£lU5  the  defendant 
Warren  Hen  rejp^ndit  matefiae  pro  InjiraQione  convent lonif  affig^ 
nataej/edplaeiiatfit  generate  plaeitutn  in  hujufmodi  cafu  non  ad*- 
mijfibtle^  ^c>  The  defendant  joined  in  demurrer  and  in  the 
common  pleas  judgment  was  given  for  the  plaintiff*  CknfetU 
Upon  which  judgment  Warren  brought  this  writ  of  error4 
And  it  was  argued  for  the  plaintiff*  in  error  by  Mr*  Reeve^ 
and  by  Mr.  ferjcant  Darnali  for  the  defendant  in  error,  in 
Mschi  tenti)  li  Geo.  1^24*  And  it  was  argued  in  thi^l 
Trin.  term  by  Mr.  Fazakerlej  for  the  plaintiff'  in  error,  arid 
by  Mr.  ferjeant  Chapfle  for  the  defendant  in  error*  And 
the  lingle  queftion  that  was  made  was,  Whether  nil  debet  is 
a  good  plea  to  debt  brought  for  the  penalty  upon  thefe  arti-^* 
cles  ?  And  it  was  infifted  upon  by  Mr.  Aeeve  and  Mr.  Faxa-^ 
kerley^  that  it  was  a  good  plea,  and  that  therefore  judgmertt 
ought  to  have  been  given  for  the  defendant  by  the  court  ot 
common  pleast 

The  counfei  for  the  plaintiff  in  erf  or  agreed,  that  where 
debt  is  brought  upon  a  judgment,  or  upon  a  fingle  bill,  . 
the  defendant  cannot  plead  nil  debet  \  becaufe  by  the  judg-* 
ment  or  (ingle  bond  the  defendant  do^s  appear  to  be  in« 
debted,  and  the  difcharge  muft  be  by  matter  of  as  high  a 
nature*'  So  m  debt  upon  a  bond  with  condition  for  pay^^ 
ment>  nil  debet  is  no  plea ;  for  the  plaintiff  declares  only 
upon  the  bondj  and  the  defendant  muft  pray  ofer  of  the 
bond  and  condition,  or  if  the  bond  is  defeafanced  by  a  dif* 
tinA  deed  he  muft  plead  that  defeafance,  and  (hew  he  has 
performed  the  condition  of  the  bond,  or  the  agreement  in 
the  defeafance.  But  here  it  was  not  enough  for  the  plain* 
tifF  to  fet  put  the  articles,  but  it  was  abfolutely  necefTary 
for  him  to  aver  the  fa£ls,  to  intitle  him  to  the  a£lion,  as 
that  he  had  transferred,  and  that  the  defendant  had  not  ac- 
cepted the  twenty-five  (hares  and  paid  the  1400/.  fo  that 
this  action  is  not  barely  founded  on  the  articles,  but  on  thq 
defendant's  not  performing  the  fadh  in  the  articles)  and  in 
fuch  cafe  the  defendant  is  not  eftopped,  to  fay  he  owes  no« 
thing,  becaufe  the  caufe  of  a£lion  arifes  from  h£ky  and  not 
bardy  from  the  deed.  Aad  therefore  in  debt  forr  rent  upoit 
a  les^  by  indentuie,  the  defendant  may  plead  payment,  or 
levied  by  diftrefs,  et  Jic  nil  debet  Every  day's  experience  'lp^^^<^'^ 
ihewsi  that  a  (a)  general  nil  debfth  a  jgood  plea  to  d*t  for  gf^  'J;  "jj^* 

3C*  fWX^jU/f.^v 
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WARKtN      rent  Upon  alcafc  by  indenture.     Where  matter  of  iaSij 
CoNiKTT.     '"^^gl^*^  witb.record,  it  {a)  is  triable  per  pais.     HA.  244* 
(a)  Vide  ante     f^ter  V.  Stafford*     And  in  fuch  cafe  nil  debet  is  a  good  plea, 
1^.  as  in  debt  for  taking  fcava^e  contra  formamflatuti.  li  i/.7. 

14.  Br.  IJfui  join  2^  So  in  any  adionof  debtupona  fia- 
tute,  becaufe  the  aaioa  is  grounded  on  the  fa£l  as  well  as 
on  tl}e  ftatute.  In  debt  for  an  efcape  of  a  perfon  took  in 
execution  upon  a^udgment  by  capias  ad  fatisfuiendumy  nil 
debet  is  a  good  plea*  I  SaufuL  38.  Jones  v.  rope ;  yet  fuch 
a£lion  of  debt  is  not  barred  by  the  fliatute  of  limitations.  So 
in  debt  for  tithes,  yet  tbofe  adions  are  grounded  upon  fta- 
tutes  Cro.  Car.  5x5*  TaUery  v.  yackfon.  So  in  debt  upon 
a  judgment  recovered  againft  an  adminiftrator  upon  fuggeft- 
ing  a  devajlavity  the  defendant  m^  plead  nil  Jebety  and  fo 
Mr.  ii^^^faidit  washeldby  lord  chief  Juftice  Holt  in  the 
cafe  of  Berwick  v.  Andre^s^  AftcL  %  Ann*  And  yet  to  debt 
upon  a  judgment  nrVif^^/ is  no  plea*  Therefore  tbey  con- 
cluded, that  in  this  cafe  the  a^ion  of  debt  not  being  barely 
founded  upon  the  articles,  but  upon  the  fad  alfo  (in  not  ac^ 
cepdng  the  (hares,  and  in  not  paying  the  140c/.)  nil  debet 
\vas  a  good  plea;  and  the  judgment  given  in  tbe  common 
pleas  ror  the.plaintiff  there  was  erroneous,  and  ought  to  be 
reyerfcd.  .        ' 

On  the  pther  fide  it  was  argued  by  Mr#  ierjeamt  Damait 
and  Mr.  ibijeant  Cbapple^  that  the  plea  was  an  ill  plea;  and 
that  judgment  ought  to  be  affirmed.  [They  admitted,  that 
in  debt  for  rent  (though,  referved  by  mdenture)  or  for  an 
efcape,  or  upon  a  ftajtute,  nil  debet  would  be  a  eood  plea ; 
becaufe  the  foundation  oif  the  adion  is  a  mere  rad,  as  the 
ai:rears  of  rent,  the  efcape,  or  the  doing  the  zSt  prohibited 
by  the  ,ftatute«  So  on  the  other  hand,  where  the  adion  is 
grounded  upon  a  record,  or  fpecialty,  nil  dibet  is  no  plea./ 
3  Lev.  170.  Tyndal  v«  Hutcbinfon.  Covenant  upon  an 
indenture  of  leafe,  and  preach  was  affigned  in  non»pa]rment 
of  rent  accordiiia  to  the  covenant  in  the  indenture  i  the 
plaintiff  demurred  generally,  and  adjudged  per  totam  curioMy 
that  nil  debet  is  no  plea  in  this  caie  upon  the  indenture. 
{b)  vid*  oaw^.  [But  (b)  that  was  a  plea  of  nil  debet  to  a  breach  in  an  afiion 
^*9«^*Keb.  of  covenant.]  But  as  to  the  prelent  cafe  tbey  iaid,  there 
had  been  many  a£Uons  of  the  very  like  nature  as,  this 
brought  of  late  years,  and  it  never  had  been  before 
attempted,  to  plead  fuch  a  plea;  and  if  it  fhould  be 
admitted,,  it  would  put  plaintiffs  under  infuperable  dif* 
ficulties,  and  tp  great  and  unnecefiary  expences.  For 
they  mud  bring  witnefles,  to  prove  the  execution  of  the 
deed  or  articles,  that  the  contrad  was  reeiftered,  when 
the  books  firft  opened,  that  he  tendered  rae  itock,  f^r. 
On  the  other  hand,  the  defendant  cannot  be  prejudiced, 
by  confining  him,  as  hitherto  has  been  pradifed,  toanfwer 
the  &6h  in  the  declaration,  or  den^  th^deed  if  he  will,  or 
to  plead  the  contra^  was  not  regiflered,  ^c*   And  bv  the 

Ic^vc 
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leave  of  the  court  he  may  tiavc  liberty  to  plead  more  (ban     Wahiii 
one  of  thefe  things,  whereby  he  will  be  feciire  of  relying     ConTitt. 
upoi]^  all  proper  defenceSi  and  the  plaintiff  will  by  the  plea 
have  pointed  out  to  him  what  will  be  neceflary  for  him,  to 
come  prepared  at  the  trial  to  prove.     But  they  principally      ^  ff^Jj^/J^  /lo  - 
relied  on  the  cafe  of  Smith  v.  frbitebeady  faid  by  them  to  be 
adjudged  Trln.  9  Geo.  B.  R.  that  in  debt  brought  by  the  ' 
plaintifFas  aflignee  of  the  fheriff  upon  a  bail-bond,  (a)  ir//(«}Acc.BuiT. 
debet  /w2ls  no  good  plea ;   which  comes  up  to  this  cafe,  be-  *586.  B1.68j. 
*  caufethe   defendant  is  not  concluded  by  the  aflignment  of 
the  (heriff,  being  as  to  him  a  ftranger,  but  as  a  matter  of 
fa£^,  as  alio  the  arreft,  i^c,  which  roflefcue  ]\SS\ct  faid  was 
fo  adjudged.     And  it  was  adjudged  Pafc.  10   Geo.  between 
Sir  John  fPlUlams  et  aV  v,  WM.  in  this  court,  that  in  an 
2^ioii  of   debt  brought  by  affignees  of  commifSoners  of 
bankrupts,  »i7^f^^/  was  held  an  ill  plea.     Therefore  they 
concluded  this  plea  was  il),    and  judgment  ought ^  to  be 
affirmed. 

!   And  of  that  opinion  was  the  whole  court.     For  there  i«  ' 

a  difference,  where  the  fpeciaky  is  but  an  inducement  to 
the  aflion,  and  matter  of  b&  is  the  foundation  of  it,  there 
nil  debet  will  be  a  good  plea;  as  in  debt  for^nt  by  inden- 
ture, the  plaintiff  need  not  fet  out  the  indenture ;  fo  in  debt  .  , 
for  the  efcape,  or  on  a  dtuaftavit  ^igsux^fl  an  executor,  the 
judgment  is  but  inducement,  and  {b)  the  efcape  and  devaf-  (^)  Vide  ante 
iavit  are  the  foundations  of  the  adion ;  but  where  the  deed  3S* 
is  the  Coundatiop,  and  the  h&,  is  but  inducement;  nil  debet 
is  no  plea,,  as  iatbis  cafe,  the  articles  are  the  foundation  of 
thea^on;  and  therefore  they  held,  nij  debet 'WiS  no  good 
plea,  becaufe  it  would  make  the  jury  judges  of  the  validitjr 
pf  the  deed.  Beiides,  this  having  been  never  attempted 
before,  where  there  have  been  abundance  of  adions  of  this 
nature,  is  a  flrong  argument,  that  it  was  generally  tak^n, 
this  plea  could  not  be  pleaded,  which  otherwife  the  coui^el 
for  the  defendants  would  certainly  have  advifed  their  clients 
to  have  pleaded,  fince  it  would  have  been  of  fo  great  advantage 
to  them,  and  have  put  the  plaintiffs  under  very  great  dif« 
ficultiesiy  And  the  chief  j  uftice  Raymond  2nd  J  uftice  Reynolds 
relied  much  uppn  the  authority  of  the  cafe  of  SfTfffh  v*  Whiter 
headi  which  they  took  to  be  a  very  appofite  cafe,  Judgr 
ment  was  affirmed.    Tuefday  Jun$  6th,  1737.    £ee  Hurdr. 
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G^.Ro^5i9.  Thorpas^nd  [ohn  Blake  wr)C  John  Dodcmcad 

IJG« 

Eoc 


«tin«rP^'<*-  and  Sarah  his  wife,  late  Sarah  AftrilL 


S«  C.  Str,  775,  ^nd  vith£>tne  littk  difference  i  Bam.  B  R.  ifi. 

u"»?^""^^  YT  R  R  O  ^  upon  a  judgment  given  in  the  aHnmon  deas 
g.^!;;^^^  JlLi  ag^Inft  John  and  Tbitnuis  fiLie  in  z/cin facias  bnxiri* 
Judgment  reco.  there  by  Dodetnead  and  his  wife^  which  fet  out>  that  the  aid 
Y^n^h^^  5<7rtfA,  dumMoy  recovered  a^ainft  the  BUtkes  6ooZ  dcbt» 
^Stiffbnced  ^"^  ?^'*  ^"*»  extcuth  tqtnen  judicti  prae£&i  odbii^  r^ot fa* 
pat  aUege  by  cUndoy  ac  prifediSfa  Sdra  pojl  reddithfumjudiciiptagJ^Ri  ctfit 
way  of  yenuc  /«  iz/Vum  praedt£ium  J^bannem  Dodinnad^  Wr,  the  defendants 
^^5^1^?  veniunt  et  defendunt  vim  et  injuriam  quandoj  (ic,  it  fetmt 
^^^'  judicium  de  nafrati^i  praidifl0%  quia  dicuftij  ptod  narratit 

praedi£fa  maferiaque  in  eadem  (Mtfnta  minus fyffieiin^a  in  Ugt 
ixi^nti  liCf   and  fo  demur|   and  ihew  for  caufe,  that  the 
fXzxntxS^DodemeadetuxQr  n$fi  ofitndunt  curiae  bic  ditm  na  b* 
€um  in  ^uibus  di^a  Sarq  cefit  praedi^hfrn  Jahannem  2>.  in  virum 
ypopafite      f¥M^  ^{-     ^^  prqediat  jfchannes  D.  if  Sofa  £cmti^  qutd 
licias,  if  the      ipjiper  aliqua  praeallegata  ab  ixecutionifua  di  delito  it  dampnis 
<lefcn^*«^-     praedi£lis  virjus  praefatum  Tl  B^  it  TT  B.  babinda  praiein£ 
Sard^BS/jwr  '*?''  ^^^^h  9^'^  dicuntj  quacl brevi  difiin facias pratSBm 
|j0fi  ^  voiyfid':    materiaaue  in  eodem  cententa  bona  etfaJ^ctimAa  in  lege  txifiuni 
cnt,  ajoiftder"    dd'ipfosj,  /)•  it  S.  ixicutiomm  fwrn  prai£&am  virfisprae^ 
^^t^^   ^^^/  t  B,  ft  J.  B.  manutimndumy  Hci  '  And  jiutenent 
Sicbs^it  fufficj-   ^^s  eiven  ii^  the  common  pleas  for  the  plaitttifts  Dtdenuad 
cnt  does  nee       and  his  wife.    Upon  which  a  writ  pf  error  )>eing  bTOoght, 
cccafioiiadif.     jt  was  argqcd  by  ferjcant  Hawkins  and  Mr.  La  for  the 
«f^"*»«>^?-      plaintiffs  in  err^r,  that  the  Wit  was  iU  ;  becade  no  place 
was  alleged,  where  the  plaintiffs  in  die  original  adion  were 
married.     For  where  a  thing  is  alleged  as  t  bJSty  and  is  ma- 
terial,  it  is  trayerfabie,  and  in  fuch  cafe  it  is  neceffiury  to 
alfe^e  a  place  where  it  was  done.    Now  here  ^r^AH  taking 
Doaimeadtor  her  hufoand  is  a  material  hSt  to  intitle  them 
to  this  j/ciV/  facias  upon  that  judgment  recovered  agatnft  the 
.  defendants  by  Sara  dumjjda ;'  and  therefore  a  place  ought 
to  be  allegedi  where  fhe  took  him  for  her  hufband.  35  H,  6. 
50.     Iii  debt  brought  by  A.  againft  B.  A.  declared  that  B. 
granted  to  the  plaintiff  ^.  an  annuitV)  till  A  was  promoted 
to   a   cpmpetpnt   benefice;    and    mewed,   that  he,   v/z. 
4*  fuch  a  time  took  a  wife)  and  that  the  annuity  was  in 
arrear  before  he   tool^  this  yrifci   amounting  to  the  fum 
demanded  :  and  the  declaration  was  adjudged  to  be  naught, 
^ecaufe    the   plaintiff  had'  not  alleged  a  place,  where  he 
took  his  wife.     Qwen  23.    Lord  Vacris  cafe.    In  debt 
iipon  an  account  taken  before  auditors  affigned,  the  dcclara- 

tioo 
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tion  did  not  allege  a  place  where  the  auditors  were  affigned.  Blaie» 
Msofe  527.  Mafburit  v.  Wiftreraj^  in  covenant  againft  a  do,,]I[,^». 
lef&e  by  affignee  of  the  reverfion  of  the  term  for  years 
(out  of  which  the  defendant's  leafe  was  derived)  the  defend- 
ant pleaded,  he  had  aSiened  his  term  before  the  grant  to 
the  plaintiff,  and  held  ill;  becaufe  he  did  not  allege  a  place 
where  he  affigned  the  term.  And  Hob.  233.  when  a  ma- 
terial &£l  and  traverfable  is  alleged,  a  place  mufi  be  laid|»' 
where  it  vws  done.  And  2  Xev.  227.  Chapman  v.  Fother-* 
gilL  And  in  2ifcire  facias  as  here,  the  party  intitled  to  the. 
benefit  of  the  judgment  marries,  a  place  where  the  mar-  ' 
riage  was.  Is  alleged*  Co.  Intr.  623.  Thipmrut  Brtvium 
III,  119*  This  might  be  good  after  a  verdi£i,  but  in 
diis  cafe  there  is  a  fpecial  demurrer,  ai\d  dris  defe^  ihewn 
for  caufe.  2.  It  was  urged  for  the  plaintiff  in  error,  that 
he  had  demurred  in  the  common  pleas  to  the  declaration,^ 
whereas  there  was  no  declaration,  but  only  the  writ  of 
fcirt facias  \  and  the  plaintifF  below  had  joined  in  demurrer 
in  maintenance  of  bis  writ|  and  therefore  this  was  a  dif« 
continuance. 

But  it  was  argued  by  Mr.  Reeve  and  Mr.  Strange  e  contra 
for  the  defendants  in  error,  that  the  judgment!  was  well 
given.  And  they  infifted,  this  was  only  a  furmifo  rehting 
Co  the  perfon  of  me  plaintiff,  and  was  but  in  nature  of  an 
exception  in  abatement ;  and  that  as  to  matters  which  go 
in  abatement  of  a  writ  only,  it  isootneceflary  to  lay  a  venue, 
Lett  V.  Ji/VZr,  ante  1014.  The  defendant  pleaded,  quodfuj'- 
tipit  ordinem  militarem  etjam  miles  exiftit ;  and  it  was  held, 
cher^  need  be  no  venvi^  where  he  was  knighted ;  for  any 
thing  that  concerns  the  perfon  fhall  be  tried  where  the 
adion  IS  laid.  H^eft  v.  Sutton^  ante  853.  And  they  faid,  that 
the  precedents  in  the  common  pleas  were  generally  as  this 
is.  In  Officina  Brevium  259,  t?  283.  there  are  two  Jfire 
faciasH  juft  as  this,  in  the  like  cafe.  2.  As  to  the  other 
objedion,  they  faid  this  could  be  no  difcontinuance,  for 
though  the  plaintiff  in  .error  demurred  in  the  common  pleas 
wrong,  yet  me  plaintiff  below  has  not  joined  in  that,  but 
has  made  his  demurrer  pioper  and  right.  And  therefore 
they  prayed,  the  judgment  might  be  affirmed.  And  June 
the  6th,  upon  the '  authority  of  feveral  precedents  cited, 
and  for  the  iaid  reafons  given  by  the  council  for  the  defend* 
ant  in  error,  judgment  was  affirmed.  And  this  does  not 
claih  with  any  of  the  cafes  cited  on  the  plaintiff  in  error's 
behalf;  becaufe  thofe  were  of  material  fa£b,  ituhich  went 
to  the  point  of  the  adlion,  and  did  not  barely  go  to  the 
perfon  or  point  of  the  writ,  and  therefore  a  venue  ought  to 
lielaidas  totheou 
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The  King  agmnji  Thomas  Betts* 

S.  C.  frith  (oific  iliffcrenc^.  |  ^fl;  C«(l  ^s^. 

fTTI  H  E  defendant  was  committed  by  the  commiffioncrf 
Jl  for  licenfing  hackney  coaches,  lupon  an  information 
exhibited  befoife  them  by  one  Timnnhi  Bower  the  informer 
•  againft  the  defendant,  fof  that  the  defendant  the  i^th  oiF 
yuly  12  Gu.  prefumed  to  ftand  and  ply  with  a  coacn  and 
nWes  for  hire  at  Whitech^el  iarsm  the* open  ftrect,  within. 
the  weekly  bilU  of  mort'ahty,  and  then  ^d  there  drove  his 
coach  with  horfes  for  hire  from  theiice  to  places  within  the 
weekly  bills  of  mortality,  contra  formamjtatutiy  not  being 
a  perfon  licen(ed  purfpant  to  the  a£l  of  parliament ;  and 
the  commiiSoners  gave  judgment  againft  turn,  that  be 
Should  forfeit  5/.  Wt. 

This  information  was  grounded  upon  i  G.  c.  57-/  3- 
.  whereby  it  is  enaSed,  that  from  and  after  tjieai^th  of  June 
77151  no  peribn  or  peripn$  (hall  prefume  to  ftand,  ply,  or 
driye  for  hire  \vith  any  coach  whatfoever,  hearfe,  or  coach- 
Horfes,  or  fliall  l^t  to  hire  any  mourning  coach  or  coach- 
horfes  to  attend  or  wait  on  any  fi^nefal,  within  the  cities  of 
London  and  Weftmtnfter^  or  fuburbs  of  the  fame,  or  within 
the  parifhes  or  places  within  the  weekly  bills  of  mortality, 
except  fiich  as  fhall  be  licenfvjd,  faff,  under  penalty  of  for- 
ticiture  of  5/.  Wr.  The  fed  ftated  by  the  commiffioners, 
as  proved  by  the  witnefTes,  and  confeifed  by  the  defendant^ 
was  this,  viz. 

That  the  defendant  the  faid  14th  of  July^  and  long  be-, 
fore,  and  ever  fince,  was  a  common  lfage-ooachm?.n,  ufing 
to  drive  a  ftage-coach  between  Bow  in  the  county  of  Mid- 
dlefex^  heing  a  place  without  the  parifties  and  places  within 
the  bills  of' mortality,  ^n^  the  hid  fFhrtechapei-iars  in  the 
parifli  of  Whitechapel  \n  the  county  of  MiddUfexy  being 
within  the  pariflies  and  places  within  the  weekly  bills  of 
mortality ;  and  at  the  time  mentioned  in  the  intormatioii 
viz.  the  faid  14th  day  of  July^  ftood  with  bis  ftaee-coach 
and  horfes  in  the  high  ftreet  at  the  faid  place  called  /fi///- 
chapel  b'arsy  and  pliw  and  offered  for  hire  to  carry  any  per- 
fon wanting  fuch  carriage  to  Bow  or  Stratford  in  his  ftage-^ 
S>ach  ;  and  that  the  defendant  then  and  there  took  into  his 
age-coach  three  perfons,  and  carried  them  thence  in 
his  ftage-coach  to  a  place  called /5^A/V^ci&tf^^/ turnpike,  being 
a  place  within  the  "weekly  bills  of  mortality,  and  thereat 
iKhitichapH  tufnpilce  the  (defendant  in  the  way  from  ff^hite^^ 
€hapfi  oforeCa^d  to  Bow  and  Stratford  zforcfvid  fet  down  out 
of  his  ftagc-coa<»h  one  of  the  faid  three  perfons,  and  re- 
^(^iycd  of  him  iix-pence  for  his  hire,  for  carrying  him,  i^c 

that 
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fkat  the  defendant  drove  his  coach  from  thence,  and  carriecl        ^»« 
the  two  otheH  perfons  from  thence  to  Bow^  and  there fet  them      b^tti, 
dowfi,  and  received'  of  each  of  them  6//,  for  hire,  for  car-f 
rying  them  in  his  ftage-coach  ;  and  that  the  defendaot  be*  ^    '^ 
fore  in  (hat  day  had  come  with  his  fiage-coach  ffom  Binv^ 
Mnd  had  not  fet  up  his  ilage^coach  at  any  inn  or  at  any  other 
place,  but  ftood  with  his  fatd  ftage-poach  and  horfes  in  the 
faid  high  ftreet  plying  as  aforefaid,  and  had  no  Hcence^  to 
carry  perfons  in  his  £iid  ftage-coach  for  hire, 

1  his  conviftion .  being  reipoyed  into  the  king's  bench  by 
€erti$rari<i  Mr.  Abney  moved  to  <|uafb  it,  becaufe  the  fa^ 
ilated  in  the  convidion  was  not  an  offence  withih^the  ad 
of  parhament  of  i   G.  c.  57.  /  J,  nor  within  ^ny  of  the  ' 

ads  about  licenfing  coaches,  &c.  Mr.  RtiVe  e  contra  for 
the  king.  But  the  court  were  of  opinion,  this  was  not 
withing  the  afts ;  for  the  defendant  did  not  ply  to  drive  or 
carry,  or  drove  or  carried  perfons,  only  within  the  weekly 
.  bills  of  mortality,  but  he  plied  with  his  ftage-coach  to  carry 
tfiem  the  ftage  he  drove,  viz.  to  Bpw  or  Stratford^  and 
tiiough  the  party  was  fet  down  within  the  weekly  bills,  vizm 
at  fP'hiti^chapf I  ivirnpikcj  yet  he  pftid  tor  the  whole  ftage. 
But  if  the  defendant  had  took  lefs  thafi  his  hire  fqr  the  whole 
ftage;  in  this  cafe  the  court  inclined  to  be  of  opinion,  that 
would  have  beep  within  the  ^£b  of  parliament.  2.  The 
court  held,  that  JC  3.  of  I  G.  c.  57.  was  mfule  to  prevent  ' 

plyrng  or  'driving  ror  hire,  or  letting  coaches  or  horfes  for 
hire,  to  wait  and  attend  upon  funerSs,  v^ich  was  not  this 
cafe.    The  0Dnvi£Hpn  was  qu^ed^  J^nei^  1727. 

William  Townferid  a^ainfi  FJenry  Thorpe. 

THE  plaintifF  being  clerk  of  the  pariih  of  ^amr/ff^^r  ApanOm^ferfci^ 
in  the  county  o\  WiltSy  in  liilary  term  1725  moved  afpuitiwloflkcr. 
for  a  prohibition,  to  ftay  a  fuit  againft  him   in  the  court  |imb^cOTj''str. 
held  before  the  defendant  a  furrogate  of  the  vicar  eeneral  94a.  Fi  z.  274.* 
ef  the  biihop  of  Saiijburyy   for  having  kd  a  wicked,  lewd  13  Co.  70, 
and  debauched  life,  and  for  havl|ig  cofrimitted  and  attempted  ^JJ^^^'^^'®* 
to  commit  feveral  filthy,   Obfcene  and    unnatural  afts  of  Keh.  i%L'  * 
lewdneis  and  incontinence;  the  libel  fetting  out  particularly  Mar. h.  101. 
feveral  obfcenc  a6Js  committed  by  him  with  Nicholas  Deane^  ^^:  '^3. 
John  Hawkins  and  miiiam  Bleei  Lfpecifying  the  beaftly  ads  SSdT  ^'jLa 
m  the  libel,  which  amounted  to  evidences  of  attempts  tothefpiritoal 
commit   fodomy] ;    for  being  a    common    and  notorious/^*^""  "?*y^- 
drunkard,  much  addifted  to  curfmg  and  fwcaring,  Wf.  for  SnppnSoSnce. 
being  a  profaner  of  the  Lord's  day:    and  this    fuit  wass.c.Stt-.  776. 
againft  the  plaintiff  as  clerk  of  the  psaiih  of  fyarminJferi''^^*^^^AA7* 
and  the  libel  fet  out  the  91ft  canon,  that  aU  pariih  clerks  SS  wSfork' 
ihould  be  of  an  honeft  and  fober  life  and  converfation ;  and  in  any  other  way* 

S.  C.  Str.  776. 
^paiifli  clerk  if  mtided  to  hold  the  office  ior  Ulei  tfao*  the  time  for  which  he  (hall  have  it  ia  not 
^ntioDcd  ttpon  his  nomination. 

the 
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Tamvtnnv  the  fiiit  was  for  puniihinent,  and  to  remove  the  plaiddff 
TkojUk.  ^^^^  ^^^  office  of  parifii  clerk>  £^r.  and  this  motion  was 
grounded  upon  a  fugg^ion,  that  thefejnatters  were  coui- 
iabie  by  the  king's  temporal  courts,  fJc.  and  that  two  in* 
di£lments  were  found  againft  him  at  the  fefCons  of  ^^r  and 
Urmimr  for  the  county  of  ff^tUsy  for  an  afiault  with  intent 
to  commit  ibdomy  with  Dean  and  Hawkins^  for  the  fame 
fads  charged  in  the  libel.  And  a  rule  being  aiade»  to  fliew 
caufe  \  it  was  argued  againft  the  prohibition  by  Dn  Jn* 
driwsy  Mr.  FazaktrUy  and  Mr.  Strange^  in  Hilary  term 
1725.  and  by  ferjeant  ChafpU  for  the  prohibition.  Where* 
upon  a  rule  was  made>  that  a  prohibition  fliould  go>  and 
the  plaintiff  fliould  d^eclare  upon  it  \  which  he  accordin^v 
did,  turning  his  fuggeftion  into  a  declaration.  To  vriuch 
the  defendant  pleaded,  to  have  a  confultation,  after  taking 
by  proteftation  that  the  plainttiF  was  suilty  of  the  crines 
mentioned  in  the  libel  fet  out  in  the  declaration,  that  the 
naming  and  making  the  parifh-clerk  of  the  parochial 
church  at  iVarminftir  afore&id,  as  often  as  there  was  a  va- 
cancy, tertinuitetdijunpertinere  dei'ult  it  adhucdehet  to  the 
vicar  ot  that  church  for  Uie  time  being;  that  the  phintift 
before  the  exhibiting  the  libel,  viz.  2  Jum  3  do.  i.  bv 
virtue  of  the  ecclehaftical  canons  was  named  and  made 
clerk  of  the  parifh^church  by  J,  X.  clerk,  vicar  of  the  &id 
church,  and  that  the  plaintiff  the  place  and  fervice  of  clerk 
of  the  (aid  parifhrchurch  by  virtue  of  that  nomination  and 
making  from  thence  to  this  time  had  held  and  enjoyed  1 
that  the  defendant  Henryy  as  furrogate  of  the  vicar-general, 
ifc.  at  the  promotion  of  T.  L.  and  R.  S.  churchwardens  of 
that  church,  fraxJt  in  placitum  pratdi£ium  WiilUlmum  inpra^ 
di^a  curia  Cbri/fiamtatis  de  et  pro  materiii  praediiii$  in  the 
libel  mentiDned,  before  the  prohibition  ddivered  to  the  de-i 
fendant,  ea  intentione ad ipJumiSMt^hlti^Sy  pro  bujufmodima^ 
Ugeftura  fua  praedi£iay  pro  refifrmationf  90rum  tjusy  et  pro  fit* 
luti  animae  ipfius  Williihmy  jwcta  Itgeo  HcUfiafiieas  eafiigmda 
ftpuniendoygtalocoiifirvitiofuoparochifiUscUricieeckjUep^^ 
di^ae  amovindoy  likoUando  vorfus  turn  in  oadom  curia  Cbriftiani" 
tatis  4e  it  pro  maUriis  prmdiHih  ^c.  prout  ii  bone  Ucmty  iSc. 
and  prays  a  confultatlon,  To  this  plea  the  plaintiff  demurred^ 
and  the  defendant  joined  in  demurrer.  And  the  caufe  came 
on  in  the  paper  this  term  to  be  argued  by  couitfel.  But  die 
counfel  for  the  defendant  defiring  only  liberty  to  proceed 
againft  the  plaintiff  In  the  ecclefiaftical  court,  to  deprive 
him  of  his  office  \  and  the  court  being  of  opinion,  that  the 
plaintiff,  though  nominated  by  the  vicar  generally,  was  in- 
titled  to  hold  the  office  for  his  life,  whidi  resolution  they 
grounded  upon  the  authority  of  a  Salk.  536.  the  cafe  of 
the  parifhes  of  Gattpn  and  Milwitcb ;  and  that  altbou^  ao 
offence  was  punifhable  in  the  temporal  and  not  in  the  fpiii- 
ttial  courts,  yet  there  might  be  a  proceeding  thereupon  in 
^e  fpiritual  court  to  deprive  a  clerk  of  a  parifh^hurch, 

though 
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tfaouj^  they  could  not  proceed  to  puniih  him  for  it    So  Is  x  Tovntuiia 

Siderf.  2x7.  I  Lev.  138.  Slader  v.  SmaMroiii  proceed-     tuwz. 

iiM  allowed  in  the  Ipiritudl  court  to   deprive  a  perfim  *    . 

c/orders  he  having  forged  the  letters  of  ordination)  though 

they  could  not  'have  proceeded  there  to  puniih  for  the  for- 

geiy:    to  prevent  the. repeating  the  long  arguments  ufed 

upon  die  motion)'  #here  the  queftion  was  made,  wfaedier 

all  the  crimes  in  the  libel  were  not  puniihable  only  by  idis 

temporal  laws,  or  whether  of  feme  of  them  the  ecclehafti- 

cal  court  could  not  have  conuiance»  ix^iich  would  be  unne- 

ceflarV)  finee  fii|ipofing  diey  were  all  of  diem  puniihable, 

cidy  by  the  temporal  laws,  yet  there  mi^t  be  proceedings 

upon  tnem,  to  deprive  die  plaintiff  of  his  office;  the  court 

fave  judgment,  that  the  prohibition  Ihould  ftand  as  to  a]} 
ut  me  proceeding  for  a  deprivation,  and  as  to  that  a  con- 
sultation fhouM  go,  Jufn  xji  ij^j.  Intr*  Trin.  12  Ge^ 
A  A  Rot, 
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Michaelmas  Term 
I  Georgii  ?  Regis,  B.  R.  i;^;. 


fJIS  lati  Ji^ajefiy  King  George  dying  at  Olhaburg  the 
I  lib  ^  June  lajly  the  judges  contmijfiont  by  tie  cHeff^r- 
liament  were  to  continue  in  force  for  fix  months  from  thai  timt^ 
vnlefsfooner  determined  by  thefuccejfor.  But  about  tbemiddlirf 
September  his  prejent  Majeftj  iCing  George  t be Jec§nd gave di'^ 
regions  for  faj/ing  newpatentSy  which  werepajed  accordingly  t$ 
alltbe  late  king*  sjudges^except  Mr.juftice  Fortdcue^wbofe  patent 
wasfuperfededi  and  Sir  Francis  Page  was  rtmoved  out  of  the 
common  pleas  into  the  binges  bench  in  his  room  i  and  Spencer 
Cowper,  EJq.  attorney-general  to  his  majejly  when  prince  of 
Wales,  and  chief jujiice  of  Chefter  (which  place  he  had  granted 
to  him  by  the  late  bingy  to  be  chief  juJlice  ^Chefter  to  bim^  his 
heirs  and  jucceffors^  quatndiu  fe  bene  geflerit)  appeared  to  e 
wnt  returnable  in  chancery  the  firji  day  of  this  term,  command* 
ing  himy  to  take  upon  him  the  degree  ofaferjcantatUnv,  and 
wasjworn  in  chancery^  and  performed  the  ufualcercmoniesy  and 
then  by  patent  was  created  one  of  the  Judges  of  the  common  pkax 
in  the  room  of  Sir  Francis  PagOw 


'  HolUday  againjl  Fletcher,  adininU&atrix  of  Mofcs 

Intr.Trin.  i|  Fktchcr, 

Cpo.  X  B.  R. 

l^ot*  S.  C.  Scr.  jtu    I  Barnard.  B,  R.  X9« 

In  an  aaion  a-  y  N  an  aAion  upon  the  cafe  upon  fevcral  promifes  for 
iXatoTin  Se"  -*-  goods  fold  and  delivered  to  the  inteftate,  Ae  plaintiff 
king;s  bench  declared  againft  the  defendant  Phillis  Fletcher j  vid^j  adm- 
^y^\^L^  niflratic.  omnium  et  fingulorum  honorum  et  catalbrum  jurium 
Wmadminiftni-  '^  creditorum  quae  filer  untMofes  Fletcher  nupervirifuidefrnffiy 
tor  the  Aril  time  tempore  mortis  Juae^  qui  obiit  intefiatus,  in  cufiodia  marrefcballi 
he  mentions  him  mar refi hale iae^  i^c,  and  then  fets  out  the  promifes  made  by 
III.!*'he'*nclri!Si  *«  inteftate,  Wr.  The  defendant  demurred  to  Acdeclara. 
averfpeciaiiy,  tion,  and  affigned  for  caufe  of  demurrer^  that  it  is  not 
that  adroiniilra- 
tion  was  committed  to  him,    Vldt  Imp,  ?u  C,  Bi  194*  i  Sid.  ai3s 
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alleged  w  fliewn,  thzt  adminift^atio  omntum  etjtngtilorum  bo-^'  HotiiPAY 
normnj  iic^  unquam  commtJfafuit\  nefper  quern  metropolitanum  -g^^^^^^^g 
ctdinarium  ^dalemaut  alium  officiarium  (Jiulla)  erfuit  com-- 
mjjfu,  ^Ci  The  plaintiff  joined  in  demurrer.  And 
Mr.  fFynne  fot  the  plftintiff  admitted,  that  a  plaintiff  was 
not  obliged  in  his  det:Iaration  againft  an  adminiftrator  td 
fliewby  whom  adminiftr&tion  was  committed;  becaufe  it 
did  not  poffibly  fie  in  his  kiibwledge,  who  granted  admini- 
ftration.  But  then  the  plaintiff  ought  to  allege,  that  ad- 
miniftration  was  committed  to  the  defendant.  And  fo  is 
the  cafe  of  Brtf^^n  v.  Lifter j  2  Ver^tn  84.  cxprefsin  point; 
wbere  it  was  held  by  the  court,  that  the  ortiifEon  of  the '  . 
alleging,  that  letters  of  adminiftration  were  committed  to 
the  defendant,  was  Incurable.  But  Mr.  Huffey  for  the 
|Jaintiff  argu^,  that  it  was  alleged  in  the  declaration^  that 
the  defendant  was  adminiftratrix  ;  for  the  plaintiff  declares 
againft  her,  adminiftratic.  ISc.  and' that  was  traverfable, ' 
and  dierefore  fufficient,  without  alleging,  admihiftration 
was  committed  to  her.  He  faid,  that  indeed  the  method 
of  declaring  againft  an  adminiftrator  iii  the  common  pleas 
was  different,  for  thefe.it  is  J.  B.  adminiftrator  of  C  2>. ' 
iSc,  Jummoaitus/uit  adVefp9ndinduTn  E.  F.  but  then  iii  the  ^ 
declaration  the  defendant  is  hot  alleged  to  be  adminiftrator, 
as  in  this  cafe ;  and  therefore  it  muft  be  alleged,  that  ad- 
miniftration  was  committed,  in  the  declaration,  otherwife 
the  defendant  will  be  deprived  of  the  benefit^  of  traveriing 
that  fad.  And  therefore  in  a  cafe  lately  between  Rookf  znd 
He/mer  it  was  adjudged,  that  a  declaration  againft  an  ad- 
miniftrator, for  want*  of  alleging  that  fad,  was  iU ;  and 
probably  that  was  the  reafon  of  the  cafe  of  Braifon  v;  Lifter^ 
in  2  Ventr.  for  that  was  in  the  common  pleas.  The  court ' 
having  took  time  to  confider  of  it,  at  another  day  gave 
judgment  for  the  plaintiff.  For  they  held,  that  fumg  the 
defendant  a$  adminiftratrix  did  of  neceffity  imply,  th^t  ad*- 
miniftrator  want  committed  to  her  >  for  no  perfons  can  be 
adminiftrators,  but  by  having  letters  of  adminiftration 
gnmted  to  them;  and  that  the  defendant  might  in  this  cafe 
have  traverfed  that  hSi  alleged,  that  flie  was  adminiftra- 
trix ;  which  they  held  likewife  to  be  fufficiently  averred, 
by  fuing  her  as  adminiftratrix,  Ofr.  as  above.  Judgment, 
for  die  plaintiff,  Nnvemher  ^%%d.^  1727. 

The  King  vetj.  the  inhabitants  of  Aynhoe. 

S.  C  Fiti.  )• 

TWO  juftices  of  peace,   by  thfeir  order  under  their ^^**^'^^* 
hand^  and  feals  of  22  SepU  1727,  removed  T^^mas^^^^ 
Ednmnds  and  Eltxahetb  his  wife  from  the  parifli  of  Jlfif^^f^^  conler  aftttlc- 

incnti  if  any  of 
thoTe  hirings  was  for  j|  year.  R.  ace.  ante  426.  Fort.  316.  i  SeiT.  Caf.  6.  pL  5«  226.  pL  i8> 
Vjde  Bum's  Poor  Sccdcmemi.  yL  24th  c4.  vok  3.  p.  391.  409. 

cum 


ijra  Mich.  Term  i  Gcorgii  2.  regis. 

^^^        ium  PoUicutt  m  the  comtf  of  Butts  to  ii»  pmfb  cf  jfyiiie 

Aynuoz      *"  ^  county  of  Northamft^Hj  as  the  |^acc  of  their  laft  IcmI 

fettlement.    From  which  order  the  inhabitants  of  jfyJue 

sppealed  to  the  next  quarter  fefflons  of  the  peace  held,  for 

the  county  of  Bkcisi  5  0^9ber  1727.  ivhere  upon  bearing 

die  order  of  the  two  juitices  it  was  oonfirmed;   ia  which 

order  of  confirmatioil  the  iaft  was  ftated  fpectaUy,  to  die 

intent  a  certiorari  might  be  broti|^t  to  imove  the  orders 

into  the  king's  bench)  that  ^  opinion  of  that  court  might 

be  had  thereupon.    And  the  h&  fpectally  ftated  was  tUs, 

v/z.  that  the  faid  Tb$mas  Mdmonds  about  fourteen  vears  fiace 

was  hired  for  a  year  to  Abrabam  Wright§n  at  jfynhoc^  and 

ferved  him  the  fame  year,  aod  receiv^  his  year's  .wages, 

and  afterwards  at  ACchmitmas  1725  went  to  Mr*  Tbmntts 

PoUtr  at  BiffiUr  in  the  county  of  Oxon  to  be  hired ;  who 

tQld  him  he  would  not  hire  him  then,  for  that  he  expeOed  a 

man-fervant  in  three  weeks  %   bat  if  he  die  iaid  Tbmus 

idmotuk  would  fupply  the  place  di  fuch  man^'fervant  till  he 

came,  then  he  the  laid  Thomas  P^UrwoiA^  pay  him  for  his 

time:   whereupon  the  faid  Thomas  Edmonds  entered  into  the 

fervice  of  the  fiud  Thomas  Potter^  and  lived  there  till  near 

Chrifimas  following,  and  then  was  Hired  to  htm  and  fenred 

him  at  Bijeier  till  AScbaelmas  dien  following ;   and  dien  at 

Michaoimas  tnth  he  was  hired  at  BiJj^Ur  aforefaid  for  a 

year  to  his  faid  mailer  Pottor^  and  ftayfsd  in  fucb  fervioe  till 

the  MidfumHur  following^  and  no  long^«     Thefe  orders 

being  accordingly  removed  into  the  kttig's  bench  byr^-* 

tiorari^  it  was  argMcd  by  Mn  Lee  for  die  defendants,  thtt 

the  order  6ught  to  be  quaflied,  Thomaf  EdmMdszpptmng 

'     to  be  laft  fettled  at  Bi£iiir\   becaufe,   though  the.  ftatute 

requires  a  hirins  for  a  year,  and  a  fervice  for  a  vear,  it  does 

not  require  the  hiring  and  fervice  (hould  be  unaer  die  (ame 

contrad.    And  he  relied  upon  the  cafe  of  the  inhabitants 

of  Brightwell  and  Wejikanning^  10  Mod.  287.     I  Seff*  Caf 

92.  pL  VI*  foL  198.  as  the  very  cafe  in  point:  where  it 

was  refdved  and  fe(tled,  HiL  i  Geo*  i.  B.  R*  when  the 

eurl  of  Macclesfield  was  chief  juftjce.    Mc  Reeve  e  contra 

argued,  that  it  did  not  appear,  Edmonds  was  fetded  at  B^- 

flier  \  becaufe  he  infifted,  he  ought  to  be  hired  for  a  year, 

and  ferve  that  year.    And  he  (aid,  it  had  been  hdd  between 

the  inhabitants  of  Rudwick  and  Duns/old^  Salt.  535.  Stti. 

Csf  KenL  a.  that  if  a  poor  man  is  hired  for  half  a  year,  and 

\  ferves  that  half  vear,  and  then  is  hired  to  the  fame  mailer 

for    another   half  year,    and   ferves  that    half  year  alfo, 

that  wbuld  not  make  a  fetdement.     But  the  court  upon 

the  authority  of  the  cafe  of  BrightwelUnA  lyeftbanning  held, 

thefe  hirings  and  fervice  did  make  afetdement}  for  be  was 

hired  for  a  year,  and  ferved  a  year.    And  the  orders  were 

quaflied. 


«S^3 
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Hannah  Le/e  verj.  John  Pilmy.    Errnr.    C.  B.    J^^JjJ^J^j^, 

Rot.  aixou 

TH  £  plaintiff  brought  an  aftion  of  debt  on  a  bond)  Imt.  he  G.  s. 
as  executrix  to  her  hufband,  againft  the  defendant  *•*•  ^^ 
Pilmj  in  the  common   pleas.     Pilmj  confeffed    the  afti.  ^^^^^ 
on,  whereupon  judgment  was  given  for  La*    Upon  which  jtidgmentbyde^^ 
judgment  rtlw)  brought   a   writ  of  error   in  the  king's  fiwltbecaufeaii  ^ 
bench,  and  affigned  for  error  by  his  counfel  Mr.  ^^''^^  t^^^^to 
that  this  a£Hon  was  brought  by  the  plaintiff  a$  executrix  in  bebraJglttin 
the  debH  and  ditinet  whereas  it  ought  to  be  in  the  ^//;i^f  thedetinetonljr 
only.    But  to  this  it  was  anfwered  by  Mr.  Draper^  that  j  J^^J^** 
diis  would  be  aided  after  verdiftby  the  Oxford  aft.     i  Lev.  u^i^^  wli 
^50.     t  Sid.  279*    Frewinet  ux.v.  Pjiinton.    And  the  36(1391.    1  Sic^ 
^J^Ann.  r.  16./  i.  extends  all  the  ftatutes  of  jeofails  to^^^^- ^» 
judgnients  to  b^  cntrcd  upon  confeffion,  &'<:.    And  of  "this  ^„  exeoM 
opinion  was  the  court,    and  judgment  afRrmed,  Feh  8,  cannot  pfopeiif 

1 727.  "  foe  as  foich  in  ctw 

^    '  debet  and  deci* 

net.  R.  aocl 

Carter  my:  Jewell.  «.*9«.^9.« 

TH  E  defendant  was  took  up  upon  an  efcape  warrant 
made  bf  my  brother  Fortejiue.  And  a  motion  wad 
made  to  difcharge  him  and  the  warrant,  becaufe  he  was 
took  upon  it  the  6th  of  January  inftant ;  and  my  brother 
ForUfcui  wa^  removed  from  his  office  of  judge  of  the  king's 
bench  in  OHoher  before;  his  patent  being  determined  upon 
the  demife  of  the  late  king.  And  the  perion  was  difcharged, 
and  the  Warrant  aifo. 
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The  King  verl  Sir  Edmund  Elwell,  Jofcph 
Billers  kfq;  Daniel  Monty^  Efq. 

'S.  C  Str.  794.  t  Barnarel.  B.  R.  ^Sy  39.  more  at  large  bot  incorreAly  1  SdH 
tntr.  Mieh.  ^^-  3^  ConviaioQm£ngli(h^poft.*^roi.  3.  p.  360^ 

sG.2.d.ft«  inri HE  dcFendants  were  convj^d  upon  view  of  three 
If  jufUcc*  of  the  Jl^  juftices  of  the  peace  in  Xent^  of  a  forcible  detainer; 
w^aofa&rd-*  ^^  ^^'^^  committed  by  diem  to  Maidjlone  gaol,  till  thej 
ufdetainer  chey  fliould  pay  a  fine  to  the  king.  Upon  which  they  fued  out  a 
ought  to  fet  the  eerfi$rari  to  remove  the  Cbnvidion  into  the  king's  bench^ 
proper  fine  upon  ^nd  ^  habeas  corpus  to  bring  up  their  bodies.  The  convic- 
The  commit*  ^^^  returned  was,  Kant  J^  Memorandum^  quod  15  Sept. 
mentofamaa  '  ^^^'  ^*  apud  Beckenham  in  comkatu  Kantiae  Elixaketba 
to  remain  in  EhveU>queJla  eft  nobis  E.  B.  P.  B.  et  TV.  P.  tribus  juftida-^ 
S^fi^f' U  ''"^  ^^*  ^!^^^  -£<^««i«J  Elwell  nuper  de  London  Bar.  L  B. 
if^fimtwlwiS  ^  ^*  ^*  '*''  nujfuagium  ipftus  EUzabetbae^  et  < 


upon  him  at  the  monJsoHalem  ipjms  Ellzabeihae  B.  vocatum  LangUy  Houftyfttu* 

time  of  the  com-  aium  infra  parochiam  do  B.  praedi^amf  ingreJRfunt  et  iff  an 

V?d?cSjJSf^  £.  E.  demejjuagiopraediao^  undo  eadem  £.  E.  tempore  in^ 

*  g^^JJiis  praedt&ijuit  Jeifita  at  de  Uhero  tenemento  ipftus  E.  £. 

pre  termino  vitaeftiae^  iuiciteejeceruntyextuUrunt  etamoveruntj 

et  meffiiagium  illudab  ipfa  EliTiabetba  £•  illicUe  manuferti  et 

armata  petentia  adbuc  tenent  etab ipftgdetsnent^contrafirmoM 

.   Jlatuti  in  hujufmodi  cafu  editi  et  proviA  undo  eadem  E.  E.  ad* 

tunc^  ftilicet  eodem  II  die  Septembnsy  afudparo^biam  de  B. 

IpraedtSfam^  petit  a  nobis  Jicutptaeferturjufticieniis  e^eiftentibus 

Jibiin  hac  parte  remediumeongruumapponijuxtaformamftatutiy 

(ifc^  quibus  quidem  querimonia  et  petttione  pernos  praefatosjuf^ 

'ticiarios  auditis^  nos  praefati  E.  B.  baronettuSy  P.  &  et  W,  r. 

jufticiarii  praediHi  ad  meffiiagium  praedi^mm  perfonaGteracct^ 

dimusy  et  adtunc  et  ibidem  invenimus  et  videmus  praefatos  M.  E, 

/•  B.  et  D.  M*  praediQum  mefptagium  vi  et  armisy  ilSdiey 

manuforti  et  armata  petentia  detin^ntes  eonira  formam  Jlatuti 

in  hujufmodi  eafu  editi  et  provifi  prout  ipfa  eadem  EBxabetba 

Elwell  fie  ut-praefertur  nobis  qu^a  eft :  idio /onfideratum  eft 

per  nos  praefatos  jufticiariosy  auodpraedi^i  Edmundus  Ehvilly 

Jofephus  Billers  et  Daf^iel  Monty  de  manuforti  detentionepnu* 

stiff  a  per  vifus  nofirospropri'os  adtunc  et  ibidem  ut  praefertur 

habitos  eonviffi  funt  et  quilibet  eorum  comviSus  efty  feeundum 

Jormamflatuti  praediSii  i  fuper  quo  nos  praefati  jufticiarii  prae* 

Jatos  £•  £>  L  B.  etD.  if.  ad  tunc  et  ibidem  arreftenifacimus} 

it  Hdem  E.  £.  /•  B.  et  D.  M.  conviiffi  exiftentesy  et  qui* 

'    libet  eorum  conviitus  exiftensy  fuper  vifus  noftros  propri9Sy 

de  nfanu  forti  detentione  praeaiAa  ut  praefertury  per  nos 

praefatos  jufticiarios  commtttuntury  et  quilibet  eorum  am^ 

mittitury  adgaoUsm  diffi  domini  regis  comitatus  praediffi  apua 

Maidftone  in  comitatu  Kantiae  praediffoy  proximdm  gaolam  ad 

fraedi^um  meffuagium  exiftentem^  ibidem  romanfuri  quoufque 

fnem 
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fiiumfecerinty  et  quiUbet  eorumfimm  fecerit  di£fo  doming  ngi        X»x 
prooffenjtsfuisrefpeiihispraed'tflisydiquibusquidempraemt^i     »    ^    , 
fupradihis  hoc  fieri facimus  recordum  :  in  cujus  ret  teftimoninm      ^^^      * 
nos  praefati  E.  B.  bar*  P.  B.  et  W.  P.  artrC  jufticiarii  prae^ 
di^i  huic  recordo  manus  noftras  etfigilla  nojira  appofuimus  apud 
parochiam  deBeckinghampraedi£iam  incmitatu  Kantiaeprae^ 
diSlo  decimoquinto  die  Septembris  anno  regni  diSfi'domini  regis 
nunc  primo  Jupradi£l9. 

£.  Bettenfoni 
P.  Barrel, 
W.  Paffengcr. 

Exception  being  taken  to  this  convi£lion,  that  it  was  ill, 
becaufe  the  commitment  was  of  the  defendants  to  gaol 
ibidem  retnanfur,  till  each  {hould  have  paid  a  fine  to  the  king} 
and  the  juftices  of  the  peace  have  afleiled  no  fine ;  fo  that  i( 
amounts  to  an  indefinite  commitment  to  prifon>  which  is 
illegal.  Againft  which  it  was  argued  by  ferjeant  fUjitaker 
for  the  king>  that  this  court  n>ight  alTcfs  the  fine,,  and  fo  they 
did  in  the  cafe  of  the  King  v.  uhaloner^  i  Keb,  585.  But  as 
to  that  cafe  the  court  faid,  the  party  fubmitted  to  a  fine,  a 
very  fmall  one  being  fet,  upon  the  circumftancesof  the  cafe. 
And  the  judges  were  all  of  opinion,  that  the  juftices  might 
and  ought  to  fet  the  fine,  they  being  beft  apprifed  from 
their  view  of  the  nature  of  the  ofFence,  and  that  they  need 
not  eo  injianti  fet  it,  but  might  adjourn  for  a  little  time  to 
confider  of  the  fine.  And  juftice  Page  faid,  lord  chief  juf- 
tice  Halt  held  fo  in  the  cafe  of  the  Queen  v.  X^jf^^f^ir  warden 
of  the  Fleet.  They  held  alfo,  that  if  a  certiorari  came  to 
them,  they  might  proceed  to  fet  a  fine,  and  compleat  their 
judgment,  and  it  would  be  no  contempt.  And  therefore 
they  all  held,  that  this  commitment  being,  that  the  defend^ 
ants  (hould  lie  in  prifon  till  they  pay  their  fine,  and  no  fine 
was  fet ;  the  convi£tion  was  naught,  and  was  quafhcd,  and 
the  defendants  diicbarged  jp^^ruary  i8>  1727. 


George  Turvil  agdinji  Steven  Aynfworth, 

S.  C.  as  to  the  third  exception.  Str.  7S7. 

THE  defendant  gave  the  plaintiiF  a  note  under  his 
handt  viz,  London^  31  May  1720,  I  promife  to 
accept  of  Mr.  George  Turvil  or  his  afligns  800/.  South  Sea 
ftockon  the  31ft  M07,  172 1.  and  pay  him'  dr  his  a%ns 
5600/.  for  the  fame,  witnefs  my  hand  Steven  Aynfworth. 
The  plaintifF  gave  the  defendant  the  like  note,  promifing 
to  transfer,  iic.  And  in  an  adion  brought  upon  this  pro-« 
mife,  the  plaintiiF  dectared,  that  the  defendant  in  confider-* 
ation  that  the  plaintiff  had  promifed  to  transfer  to  tl^  de-<* 
fendant  upon  the  31ft  of  May  ijzi*  8qo/.  in  capital/  fundo^ 
yoti.IL  3ft  *        gubcrpatorU 


15^6  Hilary'Tcrra  i  Georgii  £.  regis. 

Tu  t  Tix       guhfrnatoris  eifieietatis  nurcaUrum  Magnae  Britanniai  tugrti^ 
AtvtwoKTR*  ^"^'^^  ^^  fnaria  AuJIrialia  et  alia  loca  Americae  et  pro  incita-^ 
iibne  pifcatianisj  Anglice  vocato  South  Sea  ilock,  promifed  to 
^ccpt  it,  and  pay  5600/.  &r.     Upon  non  ajjumpjtt  pleacfed, 
the  caufe  came  to  be  tried  before  'me  laft   Trinity  term  at 
^  <  Guildhall  \  and  upon  the   trial  the  defendant's  counfel  took 

fcveral  exceptions.  I.  That  the  contntft,  though  regiftrcd, 
was  not  regiftred  according  to  the  adt  of  parliament.  1. 
That  there  was  not  proof  of  a  proper  tender  by  the  plain- 
tiff to  transfer,  i^c.  and,  3.  That  the  plaintiff  had  miftook 
the  name  of  the  South  Sea  company,  for  there  was  no  fuch 
word  as  AufinaUa  for  South  but  the  proper  Latin  word  was 
Auftralia.  Whereupon  it  was  agreed,  the  plaintiff  (houM 
have  a  verdift,  with  liberty  for  the  defendant  to  move  for  a 
new  trial,  if  the  court  of  feing^s  bench  fhould  be  with  him 
in  any  of  his  exceptions.  As  to  the  two  firft  I  was  clear  of 
opinion  upon  the  trial,  and  fo  was  the  court  of  king's 
bench  upon  the  fubfequent  motion,  i.  that  the  contr^ 
was  regiftred  according  to  the  aft,  the  plaintiff  having  rc- 
^iftred  that  note  which  the  defendant  gave,  though  fee  had 
not  regiftred  the  note  he  gave  the  defendant,  it  being  out 
of  his  power,  the  defendant  having  that  in  his  cuftody :  2« 
that  the  evidence  was  a  proof  of  a  proper  tender  to  trans- 
fer, iic.  But  then  as  to  the  third  exception,  it  being  moved 
in  the  king's  bench  and  argued  by  council  on  both  fides, 
1S4, 1/0^14!"  ^^  f ^)  court  was  unanimous  of  opinion,  that  the  plaintiff 
had  failed  in  proting  his  declaration ;  for  the  evidence  being 
of  a  promife  to  accept  South  Sea  ftock,  and  the  name  of  the 
corporation  being  fet  out  with  an  infenfible  and  improper 
lH^ord,  vi%,  AuJiriaP  inftcad  of  AuJlraV  did  not  dcfcribe  tiiat 
corporation,  and  by  confequence  the  agreement  fet  out  in 
the  declaration  was  to  transfer  a  different  ftock  from  that 
which  was  proved  by  the  evidence.  And  they  held,  that 
if  the  word  Auftriat  was  rejefted,  as  the  counfel  for  the 
plaintiff  would  have  it,  that  would  not  help  the  plaintiff; 
for  then  the  cor^ration  defcribed  would  be,  the  governor 
and  company  of  merchants  trading  to  the  feas  and  other 
places  in  Americay  ISc,  but  would  not  be  that  corporation, 
part  of  whofe  ftock  was  proved  to  be  agreed  to  be  trans- 
ferred, and  the  verdid  was  fet  aftdey  and  a  new  trial 
granted)  February  the  7th,  1 727. 


intf.Trifuis    .  Lca  V(ff/.  WclcH.    J&rflrC.  B. 

Geo.  I*  o.  R«  *' 

Rot.  304.  S.  C.  Str.  793. 

A  coort  ftating  fT^HE  plaintiff  bcIow  William  i>4!7  brought  an  afiion 
that  the  defend-  JL  upon  the  cafe  agarnft  Richard  Welch  in  the  common 
totiw^Wntitf**' P^^^>  and  declared  upon  feveral  pcomifes;  and  the  firft 
inio/.^iKrbemgCouni  was,  that  the  defendant  fVelcb  was  indebted  to  the 

foi,  would  pay  to 

the  plaintiff  omktias  ^^  prom<fi^  »  bad* 
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plaintiflT  in   loA   for  goods  fold  ^nd  delivered,-^/  Jie  inde         txA. 
indebitatus  exijlens  idem  Ricardus  pofleoy  fcilicet  the  fame  day      w, ^cm. 
and  year  at,  ^r.  praediilas  dfcem  libras  praefaio  ff^Uielmf  cum 
inde  pojiea  requifitus  e£et  bene  et  fide  liter  filvert  et  contentan 
velleU     There  were  other  counts  in  the  declaration^     The 
defendant  let  judgment  go  by  niidicity  and  after  a  writ  of 
inquiry  executed  and  intire  damages  found,  judgment  was 
given  for  the  plaintiflFV^  Upon  which -the  defendant /^/r* 
brought  this  writ  of  error.     And  Mr.  Parker  for  the  plain- 
tiff in  error  took  an  exception  to  the  declaration,  becaufe  it 
was  not  alleged,  that  the  deffendant  promifed  the  plaintifF| 
that  he  would  pay ;   fo  that  there  was  no  promife  by  the  de- 
fendant, which  was  the  foundation  of  the  adtion.  '  And  he 
cited   I  Lev.  164.  Buckler  v.  Angell^  as  a  cafe  adjudged  in 
ppint.     In  aj(pimp/it,x\it  plaintiff  declared,  that  in  confider-    . 
ation  that  he  would  furrender  a  terth,  the  defendanty^/t/^rf 
velUt  loL  after  verdi£l  for  the  plaintiff  upon  mn  afjumpfit  ^'Sl3f^  *? " 
judgment  was  arrefled,  becaufe  no  promife  was  laid,  and  '       *  J  * 
then  no  iflue  was  joined.     The  fame  cafe,  i  Sid  246.     He 
cited  alfo  Cr9.  Eliz.  913.  Noy  50.  Law  againft  Saunders^ 
that  after  a  v^rdi£l  it  would  not  be  good* 

Mr.  Clive  for  the  defendant  in  error  relied  upon  the  cafe 
of  Rae  V.  Gateh$ufey  ante  145.  ^here  in  cafe  upon  feveral 
promifes,  in  the  fecond  count  there  was  an  omiiCon  as  here 
of  laying  a  piomife  by  the  defendant,  and  yet  the  court 
held  it  good,  and  affirmed  the  judgment  upon  the  writ  of 
error  brought.  He  cited  alfo  i  Sid  306.  Bedford  v.  tiffing-^ 
tm*  But  the  court  held,  that  the  cafe  of  Roe  v.  Gatehoufi 
did  not  come  up  to.  the  prefent  cafe,  becaufe  there  was  a 
promife  laid  in  the  firft  count,  and  it  is  upon  that  the  court . 
there  laid  ^great  ftrefs,  and  faid  that  the  nominative  cafe 
fhould  go  quite  through,  but  here  is  the  defe^l  in  the  firfl 
count.  And  the  cafe  of  Buckler  v.  Angell  as  reported  by 
Levinz  is  the  very  cafe.  And  therefore  they  held,  the  de- 
claration was  ill,  and  judgment  was  reverfed,  Feb.  by  1727. 
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««o,  J.  n.  14.  The  K.ing  ver/.  Thomas  Hayes. 

Upon  an  India. .  a  N  indiament  Wis  found  20th  Feb.  1726,  at  HiMi 
Sii[*^k  -O^  ^''(^  '^^''^''^  the  jafticcs  of  oyer  and  f/rwwr  for  Aft/- 
iecoort  makes  ^'/'^  againft  the  defendant  and  one  William  Hajety  for 
out  the  nifiprius  that  they  intending  to  defraud  the  executors  of  Eimaii 
r6D,anyvanance  Longhofham  of  280Z  JOth  of  Omber  I720.  forged  a  certain 
herraymake  .^  _^       '   i_    *^ j  ^-  •'  •!• 

from  the  plea    *  Writing  Vffcatum  a  bond  purporting  to  be  an  obhgatorr  writ- 

roU  (haUaftera  ing  under  the  hand  and  (eal  of  the  faid  Edmund  l^ngUtbam^ 
*««»j{^^«^^°and  to  bear  date  the  i8th  oi  June  1718.  to  the  faid  Tbemas 
St*the  broefitof -^^^^^»  in  the  penalty  of  560/.  with  condition  to  pay  280/. 
the  variance,  be  on  the  firft  of  December  hext  following  the  date,  (^r.dien  the 
amended,  s.  c.  indi^ment  proceeds,  that  the  faid  jurors  further  prefent  upon 
nard^B^R.  \iM.  ^^^^^  oaths,  that  the  two  defendants  afterwards,  viz.  tbe 
Nojudgment  faid  joth  of  O^ober  1720.  did  publifh  the  faid  writing  fo 
eanbe^giTenonaby  them  forged  as  aforefaid  as  a  true  bond,  i^c*  centra fer'' 
]^^imd!ldded  ^^^ft^^^'  ^^'  *en  the  indiAment  goes  on,  and  the  (aid 
any  part  of  the  jurors  further  fay  upon  their  oaths,  that  the  ikid  defendants 
matter  put  in  afterwards,  yrr/zV^f  tfie  faid  30th  of  OSfober  anno  ultims  Jit- 
*^tc  ^  **^  pradi£fo  quoddam  [not  faying  aliud'\falfefabricatumfcriftum^ 
55.  1^.2089.  purporting  to  be  made  under  the  hand  and  fealof  the  faid 
Hard.  166  d.  Edmund  jLongbotham^  and  to  bear  date  the  i8th  of  June 
^U^'f'^'  ^1}^'  ^^  *^  ^^^^  TX^wtff  Hayes^  in  the  penalty  of  560/. 
Com.  PlMder  S.  ^^  conditi6n  to  pay  280/.  upon  the  ift  of  December  next 
i9«2d.  Ed.  voL  following  the  date  of  that  writing,  did  publifh,  Icnowing  it 
*•  P:  }^]\,^  •  to  be  forged,  (^c.  contra  formam  Jiatut.  faff.  The  defend- 
^n animua-  *"'*  removed  this  indiflment  into  the  king's  bench  by  «r- 
mentforthrveof. /t0r<7r/,  and  pleaded  not  guilty;  and  the  caufe  came  on  to 
fcnoes  finds  &as  trig]  before  me  the  fitting  after  7r/«iV;^term  1727.  And 
^^wiaSTniaty  "P*^"  producing  the  forged  bond  in  evidence,  it  was  infiftcd 
of  two,  and  refer  upon  by  the  defendant's  counfel,  that  there  was  a  material 

it  to  the  court 

whether  he  is  guiky  of  the  offences  in  the  indiament,  it  ihatt  be  confldered  as  finding  him  gnaty 
of  the  two,  aiKl  not  guiky  of  the  other.  S.  C.  Str.  S43.  i  Barnard.  B.  R.  4t.  ^tdsm  iin« 
ports  alius.  R.  ace.  ante.  119.  D.  ace.  Dyef,  70.  b.  Hardr.  178.  on  an  indtament  for  fofpflg 
«nd  publlfiking  a  bond,  tbe  diftringas  may  be  to  make  ajufy  between  the  king  and  the  defiadanc 
<fe  quibufdam  tran%reifionibus,  contemptibiis  &  fidfis  fiibricatkNubus.  S.  C.  i  B«rnaiti.  B.  R. 
142.  If  a  ilatutedireas  that  a  perfon  conviaed  of  an  offence  either  by  aaioRoa  the  ftacnte^  or 
otherwife  according  to  law  (haU  pay  the  grieved  double  cofts  and  damages  to  be  aflefled  by  die 
caurt  in  which  he  Audi  be  conviaed,  ^  Whether  a  perfon  cooviaed  ui  B.  R.  upon  an  indiamoit 
is  fiabletopayfuch  cods  and  damages.  S.C.  xBanutttUB.R.  142.  And  if  he  is,  how  dicf 
lhallbcafl€ffed« 
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variance  between  that  produced  In  evidence  and  that  laid  in        ^^* 
the  indidmcnt ;  fpr  it  was  laid  in  the  indictment,  /»  fuo      u^^ii. 
quidemfcripto  mentionatur  traediSium  Edmundum  Longbotham 
[Note,  he  had  not  before  been  fet  out  to  have  been  of  any 
phce pernonun  Edmundi  Longbotham de  Linuboufe  inparochia 
di  Stepney  in  comitatu  NLiddlefex\    but  the  bond  produced  in 
evidence  was,  Edmundum  Longbotham  de  Limehoufe  inperoch. 
di  Stepney  in  comitatu  Middlefex ;  whereas  perock  does  not 
fignify  a  parilh»  nor  is  there  any  fuch  word*  the  confequence 
of  wliich  would  be,  that  he  is  defcribed  to  be  of  a  diiFerent 
place  than  he  is  mentioned  to  be  of  in  the  forged  bond ; 
and  therefore  a  material  variance.     But  the  counfel  for  the 
king,  not  admitting  the  variance  to  be  material,  alleged 
that  the  defendant  having  removed  the  indidment  by  certi^ 
arari^    made  ^up  the  record  aud  brought  it  down;  and  that 
this  was  not  thus  in  the  original  indifhnent,  but  the  record 
'was  made  up  wroiig  on  purpofe  that  he  might  be  acauitted; 
for  the  counfel  for  the  profecutor  faid,  they  were  inftrude4 
that  the  original  indi^ment  was  irl  peroch.   and  fo  agreed 
with  the  forged  bond  produced  in  evidence.     Whereupon  { 
propofed,  they  (hould  proceed  in  the  trial,  and  if  thejury 
ihould  be  of  opinion,  that  the  defendant  did  forge  the  bond 
produced  in  evidence,  they  (hould  find  afpecial  verdid,  upon   ' 
which  the  variance  would  appear,  and  if  material  the  de- 
fendant would  have  the  beneiit  of  it,  and  the  profecutor 
would  have  :^  opportunity  to  apply  to  the  court,  and  try  if. 
It  could  not  be  fet  right,  fuppofing  this  fault  was  made  in 
the  record  of  «jff  priur  contrary  to  the  indi<5bnent  by  th^e 
defendant  or  his  clerk  in  court*      Upon  which  the  trial 
went  on,  and  after  i  good  deal  of  evidence  of  both  fides 
(but  the  ftrength  of  the  evidence  was  clearly  with  the  pro- 
fecutor) the  jury  brought  in  their  verdift,  that  the  defend- 
ants were  guilty  of  forging  the  writing  purporting  the  bond 
iriven  in  evidence;  and  thereupon  they  found  their  verdi^ 
pecially,  that  the  defendant  might  have  the  benefit  of  the 
variance,  y<.     Afterward  in  Hilary    term    1727.^  it  wa^ 
moved  on  behalf  of  the  profecutor  in  this  caufe,  that  the 
nifi  prius  foH  mi^t  be  amended  by  the  plea  roll,  and  the 
word  par&cb*  in  the  indi£tment  in  the  ni^  prius  roll  made 
piroch,  as  it  was  in  the  indi£tment  upon  the  plea  roU,  the 
record  having  been  made  and  carried  down  to  trial  at  ni^ 
prius  by  the  defendant's  clerk  in  court,  as  was  fuppofed,  to 
procure  an  acquittal*     And  ^fter  hearing  counfel  on  both 
fides,  the  court  made  a  rule  for  an  amendment  accordingly, 
yanuary  25,  1 727.  whereby  there  was  ho  variance  between 
the  forged  bond  let  out  in  the  indidtment  and  that  found  in 
the  fpecial  verdidl,  remaining  upon  the  record*    And  now 
this  term  the  caufe  was  fet  down  in  the  paper  to  be  argued 
upon  the  fpecial  verdidi,  ivhich  fpecial  verdid  was  this;  the 
jury  found,  that  the  defendant   30th  of  OOober  ir^  the  in- 
didment  mentioned,  at  the  place  in  the  indictment  laid  in 
the  county  of  Middlefex  fcr  that  purpofe,  did  forge  quoddam 

fcriptum 
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fcriptumfuper  papyrum^  Angbce  vacatum  a  bond  iu  verirs  Kte* 
'   ris  tt  figuris  Jequentibus^i  viz.  Nmveriut  nnivirji^  vSTr,  and  fo 
find  it  in  baec  ver^Oj  with  the  condition,  exadly  as  laid  in 
.   the  i\rA  part  of  the  indi£lment :   and  then  the  jury  farther 
find,  that  the  defendants  afterwards,  viz.  the  faid  30th  of  Oc- 
Ui$r,  praedictum  falfum  fabricatum  et  controfacium  fcriptum 
fuperpapyrum  in  verbis  Uteris  et  figuris prae^Uctis  ut  fraejer* 
/«•*,  exprejjutn  et  Jpecijicatum  by  thp  faid  defendants  uttraefer- 
tur,  forgedj  falfo  et  fcienter  at  the  plape  laid  in  ^he  ind.dnient 
for  that  purpole  in  Middlefex  did  publifh :  but  whether  upcn 
the  whole  matter  the  defendants  or  eithef  of  them  arc  or 
is  guilty  de  tranfgrejftdn^  (ontemptu  falfo  fabricatione  et  male- 
gejlura  praedi^tis  in  indictamento  praedicto  interius  fpecificetis 
medo  it  forma  as  by  the  faid  indidment  againft  them  is  fup- 
pofed,  or  not,  the  jury  are  ignorant,  and  pray  the  advice  of 
the  court ;  and  if  the  court  (hall  be  of  opinion,  they  are  guilty, 
or  either  of  them  is  guilty  de  iranfgrejfwne  contemptufBlfafa- 
bticatione  et  malege/lura  praedictisj    then   they   find  them 
guHty ;  and  if  the  court  fhall  be  of  opinion,  they  are  r.ot 
guilty,  S^c.    then  they  find  them  not  gi^iltyj  f^^-     And  it 
was  argued  by  Mr,  ferjeant  Eyre  and  Mr.  Fozaherky  for  the 
defendants,  that  no  judgment  could  be  eiven  againft  them 
upon  the  verdidl,  becaufe  it  was  imperfeS  and  incomplete, 
inafmuch  as  that  in  the  indiAment  three  diftinfi  offences 
are  charged,  i.  That  (a)  the  defendants  forged  the  bond 
dared  the  i8th  of  June^  1718.     %.  That  thej^publiihed  that 
very  forged  bond.     3.  That  they  publifhed  quoddam  ffriptum 
falk  fabricatum  18th  of  j^unf  1718,  knowing  it  to  be  forged, 
which  muft  be  took  to  be  a  different  bond  from  that  charged 
to  be  forged  in  the  beginning  of  the  indidment.    It  is  not 
faid  idemjhripium^  but  quoddam^  which  muft  be  tpok  to  bo ' 
another  than  what  was  mentioned  before*     But  as  to  diat 
laft  offence  the  jury  have  found  nothing,  for  they  only  find, 
that  they   forged  'quoddam  firiptumy  &e.    and    fo   fetout 
(which  now,  fince  the  trecord  is  amended,  exaflly  agrees 
with  that  firft  fet  out  in  the  indiftment)  and  that  tney  pub- 
]i/hed  that  forged  writing,  {*?r,  and  then   make  the  general 
conclufion :  but  fay  nothiitg  as  to  the  defendants  puolKhing 
the  laft  writing,  knowing    it  to  be  forged  ;  but  as  to  that, 
they  ought  to  have  found  the  defendants  not  guilty.    And 
they  cited  feveral   cafes  to  prove,  that  a  verdi£l  that  finds 
but  part  of  the  matter  put  m  ifiue,  and  fays  nothing  as  to 
the  reft,  is  infufficicnt ;  becaufe  the  jury  have  not  tned  the 
whole  i^ue ;  as  in  an  information  of  intrufion  into  a  mef- 
fua^e  and   100  acres  of  land,  on  the  general  iflue  the  jury 
find  the  defendant  guilty  as  to  the  land,  but  fay  nothing  as 
to  the  mefTuage ,  this  is  ill  for  the  whole.     G?.  Litt.  227. 
a.   and    the  judgment   given  upon   that  verdift  was   rc- 
verfed.      So  Cro.  EUz.  133.      Finymore  v.  Sanky,    Debt 
for    7/.    13/.   4//.    on   nil  debet  the  jury  foand,   that  die 
defendant   owed    6/.    13/.    4^.    but    faid    nothing   as  to 
die   reft;    after  judgment   given  fgtr  the  plaintiff,   judg- 

picnt 


Bafler  Term  i  GeOrgii  2.  regi«.  15 21 

ment  was  reverfed.     So  if  fevenfl  iiTues  are  joined,  and  the         Ilix 

jury  find  foinc  of  them  well,  and  as  to  the  others  find  a  fpe-      HAYit. 

ci^  verdict,  which  is  imperfed ;  a  venire  facias  de  nova  {Hall 

be  granted  for  the  whole.     2  RolL  Mr.  'j22.pL  19,  They 

cited  alfo  cafes  where  upon  defers  in  the  fpecial  verdi6l,  a 

venire  facias  de  novo  (hould  iflue ;  as  Cro*  J^at.  31.  jfuneelme 

V.  AUncelme.     In  trefpafs  for  entrine  into  lands,    iSc.  the 

jury  quoad parcellam  tenementorum  find  a  fpecial  verdicEl,  an4 

6y  nothing  as  to  the  reft  j  a  venire  facias  de  novo  iflued*    To 

the  fame  purpofe  is  Cro.  yac.  113.     Woolmer  v.  CaJion^'^vA^ 

Cro.Jacbs'^.     Trefufelly.MiddUton.    They  urged  farther, 

that  in  this  cafe  there  was  no  fadt  found>  that  could  be  ap^^ 

plicable  to  the  publifbing  this  laft  forged  writing,,  what  ]»' 

found  being  applicable  to  the  firft ;    and  therefore  the  court 

have  no  foundation  to  confider  of  this  laft  offence,  though 

the  verdift  is  fpecial.     And  for  that  2  Siderf  86.     Street  v. 

Sir   WilL   Roberts^  was  cited,  where  it  is  laid  down,  that 

in  all  fpecial  verdi£ts  the  judges  will  not  adjudge  upon  an|r 

matter  of  fa£):,  but  diat  which  the  jury  declare  to  be  true 

by  their  own  findings  and  therefore  the  judges  will  not  ad» 

judge  upon  an  inquifitbn  or  aliquidtale  found  at  large  in  a 

ipecial  verdi£l ;    for  their  filiding  the  inauifition  does  not 

affirm,  that  all  in  it  is  true.     *rhey  conclude  with  citing 

3  Lev.  55.      Graves  v.  Morley.     Trefpafs  for  takinM  his 

coat  and  cloak;  on  not  guilty  the  jury  found  a  fpeciaTver*- 

did«  that  the  defendant  being  a  conftable  tbok  the  coat  for  a 

tax,  but  fay  nothing  as  to  the  cloak  \  and  the  Court  held  the 

whole  was  difcontinued.     And  therefore  they  infifted,  that 

in  theprefent  cafe  the  whole  was  difcontinued,  or  elfe  that  a 

venire  facias  de  novo  ovk^t  to  ilTue  ;  but  that  no  judgment 

could  be  entred  on  this  fpecial  verdi^  againft  the  defendant. 

On  the  odier  fide  it  was  argued  bv  Mr.  ferjeant  Sheppard        '  ' 

for  the  king,  that  the  court  might  ana  ought  to  give  judgment 
againft-  the  defendant;  for  tho'  he  agreed  many  of  the  caies 
put  by  the  counfel  for  the  defendant  to  be  good  law,  yet  in 
this  cafe,  as  the  defendant's  plea  goes  to  all  in  the  indi£U 
ment,  fo  does  the  fpecial  verdid;  for  iheir  condufion  i^^ 
whether  die  defendants  are  guilty  d^  tranfgrej/ionibus  contempt 
tibus  falfi  fairicationibus  et  maiegefturis.praedktisy  Vc.  and 
then  the  court  will  judge,  whether  the  defendants  are  not 
guilty  of  die  whole,  or  of  what  part  thereof  they  are  not 
guilty. 

The  court  agreed,  that  the  caies  cited  out  of  C  L.  2nd 
Cron  Elix.  are  certainly  law ;  for  if  a  jury  finds  but  part  <^ 
the -i^atter  put  in  illue,  and  fays  nothing  as  to  the  reft ;  the  ..  7  « 
vcrdia  is  ai,  and  a  venire  facias  d^  »w^ihall  iffue,  if  no  /  ^^  ^  ""' ^^ 
judgment  is  given;  ^ut  it  judgment  is  ^iven  upon  fuch 
verdict,  it  (hsdl  be  reverfed.  So  if  a  fpecial  verdid  is  im- 
'fcdt&^  and  doa't  take  in  the  whole  in  muty  a  venire  facias 

de 
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R««  A  novo  (ball  be  granted.  Or  if  the  fpccial  vcrdid  is  fijcb 
Ua^si.  ^^^  "^  judgment  can  be  given  upon  it,  as  the  cafe  cited  of 
Cro.  Jac.  51.  But  then  the  court  held,  that  in  this  cafe,  as 
the  not  guilty  went  to  the  whole  indi^ment,  fo  die  verdid 
was  found  as  to  all  the  offences  charged  in  (be  indidment. 
They  have  found  all  the  h&s  proved  •  before  them,  and  fub- 
mit  it  to  die  court^  whether  that  does  not  maintain  all  the 
charges.  They  might  doubt,  though  the  proof  was  but  of 
forging  one  bond,  and  the  publication  of  that  bond,  whe- 
ther they  upon  their  oaths  could  fafely  foy,  he  was  not  guilty 
of  publiQiing  quoddamfiriptum,  Wf.  knowing  it  to  be  forg- 
tiy  it  not  beii^  alleged  in  the  indiAment,  that  it  was  alimd 
Jcriptum  different  from  the  firft,  and  therefore  would  leave 
that  to  the  judgment  of  the  court.  Then  in  this  cafe  the 
indidment  being  for  three  diftind  offences,  which  in  their 
Tiature  are  (everal}  and  the  fads  found  by  the  fpecial  ycrdid 
fiilly  maintaining  the  two  firft  charges,  as  to  them  the 
verdi£):  was  found  for  the  king;  but  as  to  the  third  offence, 
when  they  confidered  whether  any  fa6l  found  maintained 
that,  the  court  was  of  opinion,  no  fa<fl  found  in  the  fpecial 
verdiA  did  prove  that ;  becaqfe  they  took  it,  that  although 
.  the  indidfanent  4id  not  mention  aliud fcriptum^  yet  when  it 
mentioned  it  by  the  vrTLy  ef  quoddam  fcriptum^  it  was  not  to 
be  ibolc  to  be  the  fame  as  that  mentioned  before ;  and  then 
pro^f,  but  of  forging  one  bond,  and  publiihing  that  one 
bond,'  i^c.  that  was  not  properly  applicable  to  this  lafl 
charge ;  and  therefore  held,  that  as  to  this  laft  charge  the 
yerdiA  was  with  the  defendants  ;  and  declared  the  fpecial 
verdiA  had  found  the  defendants  guilty  as  to  the  two  firft 
offenc^s^  and  qot  guilty  as  to  the  laft.     May  17,  1728. 

At  another  day  Mr.  (erjeant  Eyre  nioved  for  the  de- 
fendants   m   arreft    of  judgment.     And  his  exception  ws^ 
^was  to  the  dt/iringasy  that  it  was   ad  faciindwn  quandain 
juratam  inter ^   ijfc,   ds  quihufdam  tranjgrejjionibus  contempt 
tihus    it  faljts    fabricationibus  *unde    indiffati     ixi/lynt  i 
whereas    the  indidinent   was  for  forcing  and  publifhing 
a  fbiged  bond,    but  there  was  no  trefpafs  nor  cbntempit 
in  the  indidmeht.     And  iii  the  indidm^nt  one  offence  was 
for  publiihihg  a  forged  boi^d  knowing  it  to  be  forged,  which 
is  not  in  tht' dijlrtttgasi    which  is  a  fatal  fault,  as  the  coun- 
fel   for  the  defendant  argued,  and  cited  Ov.   Elix.  62a. 
Clerk  V.  QerJtf  the  adipn  was  an  eje<Etment,  and  the  Xftnizf 
facias  was  ad  faciendum  juP^atam  in  placito    trangreffionts 
whereas  it  fhould  have  beeh,  in  placito  trdnfgrejfionii  tttjec^ 
iionisfirmaey  and  therefore  helda  mif-trial,  and  a  venire  facias 
^f     de  nopo  was  awarded.     So  2  £^^.-85.  Gunterv,  Qaytoni  in 
^.      cafe  for  an  efcape.againft  .a  jRexjff  upQp  agiirrcft,  they  de*- 
clared  upon  a  latitat  in  placito  tranfgrejftanis^  and  the  writ 
produced  was  i«  pldctto  tr&nfgrejjlionis  ac  efiam  iillae  toL  and 
this  \^as  held  an  incurable  variance.  And  in  the  prefcnt  cafe 

the 
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-the  variatic^  betwsen  the  indiAment  and  diftringas  m  as       ^*« 


incuraUe.  But  the  m^ifter  and  clerks  of  the  crown  office 
certifying  the  court,  that  this  was  the  conftant  iprm  of 
making  out  the  dt/lringas  in  fiich  pafes ;  .that  their  pre- 
cedents were  all  fo,  and  that  if  this  exception  was  allowed^ 
it  would  overturn  all  their  judgments  after^  verdifts  for  mif- 
demeanors  ai^d  forgeries^  cff .  the  court  pver-fuled  (he  e;|<* 
ceptioiff 

The  defendant  Tnomas  Hayes  was  afterwards  broudit  up 
for  judgment.  And  Mr.  feijeant  ChappU  and  Mr.  Kitlebf 
moved,  that  as  this  indiAment  was  founded  upon  the  ftatute 
pf  the  5  EL  c.  14.  judgment  muft  be  given  againft  the  de- 
fendant Thomas  Hayes  (fFilliam  Hayes  not  being  in  cuftod^) 
-according  to  that  ^atute,  9nd  that  John  I^ongbotbam  their 
client,  being  the  party  grieved,  ought  to  have  double  cofts 
and  damages.  For  by  the  3d  fsSf.  of  5  EL  c,  14.  it  is  pro- 
vided, that  if  a  per(>n  is  Qonvi£bed  for.  forging  a  bond,  or 
of  publiihing  a  ibrged  bond  knowing  it  to  be  forged,  that 
then  he  ihall  pay  unto  the  party  grieved  hi§  double  cofts  and 
damages,  to  b^  found  and  aflefled  in  fuch  court,  yrhere  fuch 
-€bnvi£tion  (hall  be,  6fr.  And  now  the  convidion  being 
in  this  court,  they  infifted,  the  court  ousht  to  find  and 
affefs  the  damages ;  and  cited  for  that,  $Infl,  171,  2.  Gre-* 
wleVf  Htndy  and  7,BrownL  49.  where  they  were  afleiTed  by 
the  court  where  the  party  was  convided,  viz.  in  the 
ftar  chamber.  But  the  court  was  in  great  doubt,  whether 
they  could,  or  if  they  could,  what  methods  they  fliould  take 
to  hnd  and  aflfefs  the  damages  in  thi»  cafe.  For  by  the  ad 
ftSl.oi  that  ftat.  of  5  EL  c.  14.  which  inBi^  the  penalty  for 
forgW  or  publiihing  a  falfe  deed,  wherebv  anodier's  free- 
hold mould  be  molefled,  £^r,  it  is  enacted  diat  if  any  per- 
fon  fhould  thereof  he  convided,  either  upon  adion  or 
^ions  of  forgery  of  falfe  deeds  to  be  fpunded  upon  that  fta- 
tute  at  the  fuit  of  the  party  grieved,  or  otberwife  according 
to  the  order  and  due  courfe  of  the  laws  of  this  realm,  or 
upon  bill  or  information  to  be  exhibited  into  the  court  of 
ftar  chamber  according  to  the  order  and  ufe  of  that  court, 
he  (hould  pay  unto  the  party  jrrieved.  his  double  coils  and 
damages,  to  be  found  or  affimed  in  fuch  court  where  fuch 
^onviSion  ihould  be,  b?r.  then  by  /r^.  3.  which  fixes  the 
penalty  for  forging  a  bond,  E^r*  which  is  the  prefent  cafe, 
it  is  enaded,  that  if  any  perfon  ihall  be  convid:ed  by  any  of 
die  ways  or  means  aforefaid,  he  ihall  pay  to  the  party  griev- 
ed his  double  cofls  and  damages,  to  be  found  or  ailefied  in 
fuch  court  where  fiich  conyiftion  ihall  be,  Esfr.  So  that  by 
the  plain  provifion  of  the  3&  the  ilar  chamber  had  power  to 
af&Ts  thefe  damages  ai^  coils^  and  upon  that  the  cafes  cited 
were  founded,  do  in  forgery  of  falfe  deeds  the  jury  might 
give  the  damages,  (sfc.  But  in  an  indi&ment  no  damages 
Wf^  to  be  given  at  common  law  i  and  therefore  ilnce  no 
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Kiac  cafe  nor  precedent  had  been  cited  or  produced,  where  da- 
^  ^    ^      mages  have  been  given  by  the  court  upon  fucb  an  indid-> 

^^'*'  ment;  the  court  thought  it  required  conhderation,  whedxr 
it  could  be  done,  and  by  what  methods  they  ihoiild  inform 
themfelves  what  the  damages  were,  ^c.  and  that  therefore 
this  coming  on  towards  the  clofe  of  Trsn.  term  1728.  if  the 
profecutrix  iniifted  upon  the  damages,  it  muft  go  over  till 
,  the  next  term.  Andihereupon  theprofecutor's  counfd,  be- 
ii^  very  defirous  to  have  judgment,  they  waved  the  con- 
fi£ration  of  the  damages  and  cofts,  and  prayed  their  judg- 
ment as  to  the  reft  according  to  the  ftatute.  Whereupon 
judgment  was  given  againft  the  defendant  Thomas  Hayes^ 
that  he^ihould  be  fet  upon  the  pillory  at  Charing  Crofs  fuch  a 
day,  and  there  have  one  of  his  ears  cut  off,  and  mould  be 
imprifoned  for  one  whole  year  without  bail  or  maijipriic* 
And  accordingly  he  did  ftand  in  tixe  pillory,  and  one  of  bis 
'    t^9rs  was  cut  off*  ^ 

Evans  ver/1  Hicks. 

yyi^^^^fr^^  S.  C,  mharmore  ktlirgcStr  797, 

acs78.  Bl  48.  T)  UL£  upon  hearing  counfel  of  both  fides  was  nude, 
Bnir.  1676.  j\^  to  difcharge  the  £lcndant  out  of  execution  by  virtue 
T.^?7o.^  Burr,  ^  *^  ft^^tute  df  7  Jnu.  €.  12-  it  being  made  appear  to  the 
aoi7,'  1731.  *  court,  that  he  was  a  domeftick  fervant  of  the  envoy  fron 
3  wiif  33.  the  elecElor  Palatine^  viz.  his  fecretary, ,  and  that  all  the  fteps 
^.401, 1481,  prefofibed  by  the  a&  were  purfued.    May  25,  1728. 
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^Edward  King  and  Judith  his  wife  vi9f.  Thomas 

Jones.    Error.  -  ^  „ 

•^  Intr.  HH.  fj 

S.  C.  Str.  «ii.    1  Barwud.  B.  R.  70.  R^jli^.'^ 

fT^HOMj/S    Jones   brought    an  adion  upon  the  cafe        ^^ . 

upon  fevcral  promises  in  this  court  by  original  againft  bi^ght  agaulft 
the  defendant  Judith  as  zfenafole  by  the  name  of  juditb  ^femttoU^tha'' 
Pamelli   and  declared  that  Ihe  was  indebted  to  the  plaintiff  2jf»n«"«  b«- 
7-2io{  Offober  1726-  in  703/.  Wr.  for  goods  fol4  and  de- ^^^gf» 
livered,  Cfr,  The  defendant  yudith  pleaded  in  this  man- i»aytt>pearaiMl 
Her ;  et  praediGa  Juditha  JCing  quae  nrrejlata  fuit  per  mmen  pk«d  by  attorney 
Judfthae  Parnelf  hy  her  attorney  pleaded  n^n  affumpfiu  Upon  ^2^"^ 
which  iffue  being  joined,  at  the  affizcs  a  verdi6l  was  found      ^^     ^      f  , 
for  the  plaintiff,  for  41/.  l^s.  andcofts  40x,    Upon  which   AT^^g^/^/  ^  JO^ 
judgment  was  given  for  the  plaintiff  ^10;!/^  for  the  damages 
5ind  cofts  de  incremento  in  all  63/.     Thereupon  an  entry 
was  made  upon  the  record^  that  die  Lunae  in  tribus  Pap 
fhae  13  Geo,  |«  veniunt  quidam  Edwardui  King  et  prae^ 
di^a  Juditha  in  propriis  perfonis  Juis^  and  produced  a  writ 
of  error  de  et  fuper  praemijji^  praedi^isy    which  writ  fol- 
lows in  haec  verba ;   which  was  a  writ  of  error  directed 
totbeLJuftices  of  the  king's  bench,  reciting  that  in  reccnb  ^ 
etproceffii  ac  etiam  in  redditione  judicH  kquelaequaefuit  in  curia 
ni/lra^  coram  nobis  inter  Th^fmam  Jones  et  Juditham  uxorem 
Edwardi  King  per  mmen  Judithae  Parnellj  i^c.  pofteaque^  W^, 
veniunt  praedi£ii  Edwardus  King  et  Juditha  per  nomina  Ed-^ 
wards  King  et  Judithae  uxoris  ejus  by  their  attorney,  and 
affign  for  error,  that  it  appears  in  the  faid  record,  that  the 
(aid  Judith  comperuit  etplacitavit  in  placito  praediSio  utfemina 
Jola  per  aitornatum  fuum^  ubi  infaSio  eadem  Juditha  tempore 
comparentiae  ettlacitationispraediRofnitcooperta  cum  ipjoprae-^ 
fato  Edwardokingvirojfuoy  viz.  apudj  i^c.  et  fie  eadem  Ju- 
ditha tempore  comparentiae  praediiJae  nonfacerefeu  nominare 
atiquem  attornatum  nee  comperuiffe  aut  placitaffe  debuitfineprae- 
4i&o  virofuof  f^c.  Jones  the  defendant  in  error  came  in,  and  af- 
ter 
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KiKc        feveral  impatlanccs  pleaded  to  the  affignment  of  etrorSt 
-  "^  that  the  faid  Edward  King  zndyudith  addicendumfeu  dlUgan^ 

J'****'        dum  pro  err  ore  ad  judicium  praediSium  revocandum  quod  ipfa 
eademjuditha  praedi^o  tempore  coopertafuit  cum  tpfopraefato 
Edwardo  King  prout  fupertus  pro  errore  per  praediSfos  Ed'- 
wardum  etjuditham  allegatur  admitti  non  Mint  quia  dicitquod 
he  the  faid  Thomas  Jones  l8  O^ober  13  Geo.  i.  fued  out  of 
chancery  a  writ  againft  the  faid  Judith  as  ^Lfemefole^  dt  et 
in  placito  praedi^p  in  recordo  praedi^o  mentionatOy  and  fofets  it 
out  2.x  large;  and  that  the  flieriff  of  Surrey  returned  a  nichik 
whereupon  a  capias  ifTued  againft  the  faid  JuMtby  upon 
which  the  flierifF  returned  a  nonfuit  inventa ;  whereupon  he 
fued  out  a  teftatum  into  Middlefexy  to  which  the  fherifF  re- 
turned a  cepit  and  that  hp  had  her  l)ody  ready,  Wr.  and  that 
then  and  there  in  this  court  venit  praediSus  Edwardus  King 
in  propriaperfonafua  it  quidam  Johani\es  Kitfon  in  propria  per^ 
fonafua.  and  thi;  faid  Edward  King  and  John  entered  into  a 
recognifance  to  the  ftid  Edward  Jones  in  80/,  under  this 
condition,  thvx  Ji  eontingeret  eandem  Juditbam,  in  praediffo 
placito  convinciy  that  (he  the  faid  Juditb  (hotild  pay  die  laid 
Jones  the  damages  recovered,   or  render  her  body  to  the 
cuftody  of  the  marihal  of  the  Marjbalfea  of  this  court,  iie. 
prout  patet  per  recordupi  praediBorumfeparalium  brevium  et  nr- 
tomorum  eorundem  brevium  ac  per  recordum  recognitionis  prae*  ♦ 
diffae  hie  in  curia  de  recordo  rejidentia  pUt.ius  liquet  etappar^^ 
fcfr.  unde  petit  judicium  fi praedi^i  Edwardus  Ki/lg  etjuditia 
contra  recognitionimpraedsSamJic  utpnfeferturdi  recordo  rema* 
nentem  addicendumfeu  allegandum  quodpraediSa  Juditbaprae-- 
diBotemporefuit  coopertacumipfopraefato  Edwardo  King  prout 
fuperius  pro  errore  per  ipfbs  Edwaraum  et  Juditbam  aSegatur 
admitti  debeanty  i^c*  et  quod  judicium  praediSum  in  omnibus 
affirmetury  ^c.    To  which  plea  in  bar  of  the  afignment  of 
errors  there  was  a  demurrer,  and  joinder  in  demurrer. 

And  ferjeant  Chappie  for  the  plaintiffs  in  error  infifted, 
that  the  error  affiened  being  a  matter  of  hSty  viz.  coverture, 
it  was  confeflbd  by  the  plea  to  the  affignment  of  errors;  in 
« the  fame  manner  as  if  infancy  is  afligned  for  error,  it  is  con- 
fefled  by  a  plea  of  in  nullo  efi  erratum  i  and  an  that  cafe,  if 
the  defendant  in  error  would  conteft  it,  he  ought  to  take 
ifliie  upon  it.  |  Lev.  294.  Grellv.  Richards  i  2ndRejm. 
231.  Oakeoverw.  Overbury.  Then  the  coverture  being 
confeiTed,  the  judgment  is  erroneous,  for  a  feme  covert 
cannot  appear  by  attorney ;  and  if  flie  does,  and  jud^- 
'^ment  is  given  againft  her^  her  hufband  and  flic  fliall  join 
» in  a  writ  of  error,  and  reverfe  the  judgment,  to  is  18 
E.  4.  4  Br.  Error  173.  Br,  Joinder  inaffion  88,  &f  i  KM 
Ab.  748.  pi  1 8.  Hayward  v.  fFilliams.  Style  254. 
280.  where  an  a£lion  was  brought  againft  a  feme  co- 
vert as  zfemofoUy  and  flie  pleaded  to  ifluc  as  zfeme^^ 

and 
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» 

and  afterwards  judgment  was  given  againft  her,  and  (he        ^"'* 

was  took  in  execution ;    fhe  and  her  hufband  may  bring  a       jo  Jbs, 

writ  of  error,  otbcrwife  her  huftand  would  be  prejudiced  in 

the  loTs  of  her  company  and  care  about  his  family  i  and  he 

has  no  other  means  to  help  himfelf.     But  in  cafe  of  a  fine» 

the  hufband  may  enter  and  avoid    it.     And  in  i  Ro/,  Ahm 

759.  Edwards  v.  Simfffon^  which  is  the  like  cafe,  it  is  faid> 

that  they  may  affign  for  error,  that  Ihe  was  zfime  covert  at 

the  time  of  the  appearance  and  pleaJ    And  (o  the  error  is 

affigned  in  this  cafe;  and  therefore  he  prayeid,  that  judgment 

might  be  reverfed. 

Serjeant  fFbiiaier  for  the  defendant  in  error  infifted  upon  1 1» 
that  the  judgment  was  well  given,  and  ought  to  be  affirmed* 
For  I.  he  laid,  that  the  original  writ  was  well  brought^ 
for  Judith  at  the  time  of  the  fuing  of  the  original,  capias 
and  teflatumy  was  zfgmefole^  for  the  affignment  of  error  is, 
that  ihe  was  a  married  woman  ttmporg  comfarentiaefuae^  Ofr. 
Then  when  a  writ  is  well  fued  out,  a  defendant  or  tenant  - 
oannot  by  his  own  a£l  abate  the  plaintiff  or  demandant's 
writ,  Litt.fea.  410.  Co.  Lit.  248.  b.  And  though  Judith 
might  marry,  ihe  could  not  defeat  the  plaintifTs  writ  thereby. 
^  She  has  pleaded  as  a  feme  jole^i  et  praediSa  Juditha  King 
who  was  arreiled  by  the  name  of  Judith  ParnelL  Now  the 
praediSIa  makes  that  ill  pleading,  for  Ihe  confefles  herfelf 
the  fame  perfon,  and  a  feme  fole ;  for  which  purpofe  he  cited 
I  Lutw.  22,  23.  2  Cro.  482.  2  Rol.  Rep.  56.  88.  fVr-  . 
tefcue  v.  Sir  John  Markam.  3.  He  infifted  that  Edward 
King  was  eftopped  by  the  recognizance  he  entred  into,  to 
affign  this  for  error,  he  having  entred  into  the  r^Qgni^ance 
for  JuditV^  appearance  as  2ijemifole^ 

But  the  court  were  of  opinion,  that  fince  the  writ  was 
fued  out  right  at  firft  aninft  Judith  as  ^femefile^  ihe  could 
not  by  her  own  a£l  defeat  the  plaintiff's  writ.  And  therew 
fore  this  cafe  was  plainly  diftinguiihable  from  the  cafes 
cited  out  of  Brook  and  Ro.  Ahr.  for  there  the  defendant  was 
Tifonu  covert  at  the  fuing  of  the  writ ;  but  here  ihe  was  at 
that  time  and  after  a  femo  fole.  ^  And  in  2  Ro.  Rep.  53* 
Mich.  16  Jac,  I.  Hajdon  v.  MiUer^  becaufe  it  did  not  fuf- 
ficiently  appear  to  the  court,  that  ihe  was  covert  at  the  time 
of  the  original  procefs  fued  out,  which  ought  to  be  exprefsly 
averred  m  the  affignment  of  the  error,  judgment  was  there 
affirmed  \  which  was  a  cafe  of  the  like  nature  as  this.  And 
the  court  affirmed  this  judgment  July  5,  1728, 


isaft 
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The  King  verf  Mr.  Gumley  et  al'. 


chided  in  the 
computttion. 


S.  C.  Stn  %iu  I  Bcnard.  B.  R.  74. 
IfawAitmtde  A  N  information  was  exhibited  againft  the  defendants, 
caavT&c.  o?*  -^^  ''^'^  *  S*"^*  affault,  battery  and  wounding,  committed 
another  day«  that  bv  them  upon  Wilkint  Uie  printer,  tic.  And  on  not  guiltj 
dayfhaUbcm-  pleaded,  it  was  tried  before  me  at  GuiUbdll^  and  tte  de- 
fendants were  found  guilty*  And  Mr.  FazakerUj  and 
Mr.  BaotU  moved  in  arreft  of  judgment,  that  the  diftrlngat 
was  returnable  die  Martis  proxime  poji  ^indenam  Tririitatis', 
and  the  day  of  nifiprius  was  die  Lunaepr§xime  poft  qvindensm 
Trinitatis;  thzt Trinity  Sunday  was  fune  the  lotb,  and  diat 
oSab.  Trinitatis  was  the  Monday  feven-night  after,  which 
was  the  25th  of  ^uniy  and  that  die  qutndena  Trinitath  was 
Ihe  Monday  fortnight  after  Trinity  Sunday^  which  was  the 
ift  of  July ;  then  the  dies  Lunae proxime  poJi  pindmam  Trini^ 
tdtis  would  be  8  July.  But  the  diftringas  was*  returnable 
die  Martis  proxime  poft  quindenam  Trinitatis^  which  was 
July  2.  and  b^  confequence  the  dav  in  bank  was  before  the 
day  of  nifiprius \  and  therefore  mat  tht$  trial  being  had 
I  July^  which  was  before  the  day  of  ntppriut^  and  in  truth 
was  the  quindena  Trinitatis^  that  therefore  the  trial  was  with- 
out authority,  and  the  verdid  ought  to  be  fee  afide.  And 
they  cited  33  H.  6.  45.  and  Dier^  97.  that  a  venfid  6beii 
after  the  day  in  bank  was  ill.  But  the  court  was  of  opinion, 
that  Sunday  die  30th  was  the  quindena  Trinitatis^  and  the 
return  day ;  for  all  quindena^ s  o£labis*s^  tifc.  are  indu(iv6  ; 
and  then  die  Lunae  proxime pofl  quindenam  Trinitatis  was  Jufy 
X.  and  the  trial  right.  Safk.  626.  HarVey  againft  Broad^ 
and  Davits  v.  Salter.  Shower  60-  HHjitmore  v.  manucap* 
tors  of  IVheeUr^  adjudged  in  point.  6  Mad.  148.  159.  250. 
And  the  exception  was  over-ruled,  July  10,  X728* 

Wyat  verf.  Wingford. 

S«  C.  Str.  Sio.  (tf)  I  Barnaid.  B,  R.  45*  674 

MR.  Gapter  moved  laft  Eafter  term  for  an  attachment 
againft  Rolf  Baifyj  for  not  attending  at  the  affixes 
at  fflnchefiery  to  give  his  evidence,  to  prove  die  hand  of  a 
fteward  of  a  manor  to  a  copy  of  a  court-roH,  being  yi*- 
paenad  and  having  received  one  guinea  for  his  charges,  and 
being  promifed  to  have  one  euinea  per  diem  while  there,  and 
his  charges  paid.  And  a  rule  was  made,  to  ihew  caufe,  iJcm 
And  now  2  July  in  this  term  ferjeant  Baimt  moved  to  diC* 
charge  the  rule,  for  that  an  attacnment  ought  not  to  go,  bot 
the  party  injured  had  his  aftion  upon  the  ftatnte  of  5  Elix. 
c.  9./  12.  And  he  faid,  that  fuch  a  rule  had  been  granted 
by  the  king's  bench  between  Hammond  and  Stewart  s  but 

(tf)  In  the  report  in  x  Earaard*  tbereaibiiBaUy  affigncd  for  his  MaatcciKi'. 
ance  is  fet  &nh, 

on 


An  attachment 
may  be  granted 
againft  a  man 
who  is  fubpoe- 
iui*d  as  awitnefs 
Inacaufefornpt 
attending  the 
tiial.    Vide 
Stephenfon  v, 
Brookes,  t 
Barnes,  27. 
BL  36.  Str. 
lo$4.  iisS. 
1  H.  BU  49. 
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on  fliewing  caufe,  the  rule  was  afterwards  difchargedL  And  Wr  att 
be  iaid  alfo,  that  fuch  a  rule  was  granted  againft  one  Jof  ^mJ^og,^ 
Raffrngton^  Mich.  lO  Geo*  Nov*  al.  between  Dalifon  and 
Aland^  for  not  appearing  at  Guildhall  before  lord  chief  baron 
Mountague^  heinf^  fubpcenad  as  a  witnefs  ;  hut  that  rule  was 
after  difcharged.  But  the  court  in  this  cafe  thought  it  was 
a.  good  foundation  for  an  attachment,  the  difobeidience  to 
Acjubfttna  being  a  Contempt  to. the  courts  and  though  an 
oStioh  might  be  brought  on  the  ftatute,  yet  that  was  a  more- 
dilatory  method,  and  more  difficult  to  proceed  in,  which 
encouraged  witnefles  not  attendii^g  frequently  upon  the 
trialst  at  which  they  were  fubpeenaed  to  appear  and  gave  evi- 
dence. And  therefore  the  rule  was  made  .abfolute,  July  2. 
The  original  rule  was  granted  May  21,  1728. 

John  Harrifon  verf.  Thos.  Bottomley.  Error.  C.  B,  ^3*^0  b. 

Rot.  %%%,  and 
$•  C.  Str.  S09.    f  Baraird.  B.  R.  47.  50.  6f .  Pafch.  1  Geo.  a, 

TjArrifin  brought  an  a£lIon  of  trover  againft  Bottomley  in  ®'  *" 

the  common  pleas,  and  among  other  things  declared  Jji^^'^k. 

for  una  parcella  Jegeftrium  involucrorum  etfunium^  Anglice  ck)t)is,wn^pc^ 

pack-cloths,  wrappers  and  cords,  CsTr.    and  the  defendant  ami  cords,  no 

Having  let  judgment  go  by  nihil  dicit^  a  writ  of  inquiry  was  ^•^^****  ^""^ 

executed,  and  intire  damages  found  for  the  plaintiff,  andcoamor£^ 

final  judgment  given  for  him  in  the  common  pleas.     Upon  uncertainty  of 

which  Bottomley  fued  this  writ  of  error,  returnable  in  the  ^*^^r^  **  P"** 

king's  bench.     And  the  error  afligned   was,   that  parcella^^^^^l^i^ 

was  too  uncertain  a  defcription,  that  no  body  could  tell  what  Vide  Smsi^u  * 

quantity  was  meant  thereby  j    and  to  prove  it  feveral  cafes  99'- 

were  cited.     Cro.  Eliz,  865.     Granvel  v»  Rhobotham.     In 

trcver  de  una  parcella  pifciumj  Jnglice  ling,  after  verdi<ft  the 

judgment  was  reverfed,  becaufe  parcella  was  an  uncertain 

defcription.     2  Lev.  176.     Hicis  v.  Pendarvisy^  trover  de 

quadam  parcella  lintea^  judgment  after  verdi£t  was  arrefted 

for  the  incertainty.     So  in  2  Lev,  295.  Wade  v.  Hatcher^ 

trefpafs  for  taking  unam parcellam  penfarum  laniarum^  Anglice 

a  quantity  of  linen  yarn,  judgment  ftayed  after  verdid  for 

the  plalntiiE     And  a  cafe  was  cited   to  have  been  in  this 

court,  Trin.  i  Geo.  Kempjler  v.  Nelfon^  where  a  replevin 

hrougYkt  pro  parcella  panni  lintei  was  adjudged  not  to  lie  for 

the  inceruinty. 

Mr-  Lee  for  the  defendant  in  error  faid,  the  cafe  of 
Kempjier  was  intirely  different,  for  there  was  to  be  judg- 
ment for  a  return  of  the  thing  itfelf  j  but  this  aAion  being 
only  to  recover  damages,  it  was  certain  enough.  And  fo 
it  was  held,  Stiles  19Q.  Graves  v.  Drake^  trover  pro  fex  par* 
ciUis  plumbi  cinereiy  Anglice  pewter  porringers;  where  it  was 
adjudged  good.    And  I  Lev.  303.  Jenny  v.  Norris^  where 

it 
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Hakkisoh  it  was  adjudged,  that  a  quantum  meruit  pr^  fuadam  pan^ 
BoTT^LBY.  fi^^  ^*^  Soo^lj  «>d  it  was  held,  fo  it  w6ttld  be  in  trtver^  da- 

'  mages  only  being  to  be  recovered,  for  finding  which  the 
jury  had  proof  before  then.  After  confideration  of  the 
cafes,  the  court  were  of  opinion,  that  parcel  (hould  be 
looked  on  as  an  entire  .thing,  the  (ante  as  a  bundle;  and 
therefore  affirmed  the  judgment,   Jufy  the  fecond,  1728. 

■  There  was  another  cafe  between  H^iu  and  Graham^  Str* 
827.  upon  a  writ  of  error  brought  to  reverfe  a  judgment  in 
trover  for  a  parcel  of  diamonds,  among  feveral  other  things} 
and  the  (ame  exception  was  taken,  and  judgment  was  af- 
firmed, HiL  2  Gi9*  1.  Fib*  %  17 18.  which  was  entrcd 
Pgffihae  I  Geo.  2.  a  B.  RoU  434.  and  in  ^.  JS.  iL 
2  Geo.  2.  Rot. 

bV^  fC  Joha  Watkins  verf.  Walter  Weft  and  William 

«ri^^  Weft* 

S.  C.  I  Barnard.  B«  R.  499  jo.  •/•* 

AlM^lffor*      TN  trefpals  for  taking  the  plaintifF's  goods^  and  cafrying 

n^n^Sfflr    ^  *"8  *c"^  2i^^y  >    ^c  defendants  pleaded,  that  the  toWn 

a  bailiff  of  the    of  U/ke  in  the  county  of  Monmouth  is  an  ancient  borough  $ 

l>oro*.  that  there  had  been  there  from  time  out  of  mind  a  Ciurt  of 

SSas^^a-  record  held  cpram  praepoftto  ejufdem  butgi  protempSre  eMJ/lente 

4er  proceit,  he*^  of  all  peifonal  anions  arifrng  within  the  laid  borough,  and 

mull  ihew  that  that  before  the  time  when,  ^c.  at  the  fiid  court  or  record 

S  to  ««Mte  •*'  ^^^^  ^^  ^^^  '^'^  borough  fecundum  confuetudinem  et  ufum  tjuf- 

byit's  dirSaSoo.  ^^  hurgi  23  Jpr.  12  Geo.  I.  before  the  then  prov«ft,  one 

Annt  Hughs  levied  a  plaint  in  trefpafs  upon  the  cafe  a|ainft 

the  plaintiff,  Watktnt^  (Jc.  and  then  and  there  prayed  pfo-' 

cefs  againft  the  plaintiff,  (^c.   ideo  then  and  there  at  the 

fame  coiirt,  Ssfr.  diere  iflued  out  of  the  (aid  court,  accord* 

ing  to  the  cuftom  aforelaid,  a  certain  precept  in  writing  to 

the  bailiffs  of  the  laid  borough  directed,  whereby  by  the  laid 

court  praectptum  fuit  eifdem  baUivis  mint/Iris  diSae  curiae 

exlfientibus  eiertrum  cuHibety  quod  attachiarent feu  aliquis  eofum 

attacbiaret  pratdiSnm  the  ptaintifF^^r  bona  et  catallafua  infra 

burgum  p9aedictumy  fo  that  he  (hould  appear  at  the  next  court 

to  be  held  the  26th  of  April  to  anfwer  the  (kid  Jnm : 

which  precept  was  afterwards  and  before  the  return,  viz. 

the  faid  23d  of  Jpril^  delivered  bv  the  (aid  j^ne  at  the 

'borough  aforefaid,  within  the  jurifdiAion  of  the  faid  court, 

to  the  defendants  adtunc  balltvU  curiae  illius  exi/lentihtt  in 

forma  juris  exequendunty  by  virtue  of  which  precept  the  (aid 

defendants  then  bailiffs  and  officers  of  the  faid  court  being  at 

the  requeft  of  the  faid  Anne  then  and  there  made,  afterwards 

and  before  the*  return  of  the  precept,  fcilicet  the  (aid  23d  of 

Aprily  at  the  borough  aforefaid,  and  within  die  jutifdidion 

of  the  (aid  court,  the  faid  plaintiff  by  his  goods  in  die  de« 

daratioQ 
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cl^iratibn  mentioned  did  attach,  to  be  at  the  then  next  court     W^tK<Kt 

bf  the  faid  borbugh  to  be  held  it  the  faid  borough  the  faid       ^^^^ 

26th  of  Aprils  to  anfwer  the  faid  ^Hne^  &rr.  attd  took  and 

carried  away  the  faid  goodsj  and  detained  them^  with  intend 

to  redeliver  them  to  the  faid  plaintiff  fipon  his  appearance  • 

ip  the  faid  court  at  the  return  of  the  faid  precept,  to  anfwer 

the  faid  Anne^  (sfa  and  that  they  returned   the  precept  t(i 

the  then  next  court,  (ffr.    whieh  waS  the  fame  taking  and 

carrying  away  of  the  goods,  i^d  and  iraVerfe  the  talcing^ 

&r.  the  day  laid  in  the  declaration^  or  at  any  time  before  ^ 

the  ifTuing  or  after  the  return  of  that  precept,  Stfr.     Th^ 

plaintiff  demurred  to  the  plea,  and  the  defendant  joined  iit 

demurrer*     And  judgment  was  given  for  the  plaintiff,  that 

the  plea  was  ill)  bccaufe  the  juftincation  is  under  a  precept    - 

directed  to  the  bailiffs  of  the  borough^  being  ofHcers  of  th^ 

court;   but  the  defendants  aver,  that  they  were  bailiffs  o^ 

the  court  arid  officers,  but  don't  aVer  that  they  were  bailiffii 

of  the  borough  j  and  if  they  were  not,   though  they  might 

be  bailiffs  of  the  court  and  officers  of  the  courts  yet  thd 

precept  was  not  direded  to  them,  and  then  theV  could  not 

execute  it,  nor  juftify  under  it«     For  there  might  be  bothr 

bailiffs  of  the  borough^  and   alfo  bailiffs  of  the  court,  dif« 

tinft  officers ;  but  the  precept  was  only  dire£led  to  the  bai-x 

lifR»  of  the  borough,  but  it  was   not  directed  to  the  bailiffsl 

of  the  court,  nor  to  the  officers  of  the  court,  i)^uiy  5,  17281 

I  cited  the  cafe  oi  Britton  v.  G?/^,  adjudged  HIL  9  IVil.  Ji 

B.  R.  i6()j,  ante  305.  where  in  trefpafs  for.  taking  flieed^ 

fcfi-.  the  defendant  pleaded,  thzt  2i  levari  facias  x^KitA  out  of 

the  exchequer  dire£led  to  the  flleriflf  6f  Gloucejiei^^  to  levy- 

iffues  and  profits  of  lands  found  in  an  inquifition  upon  an 

outlawry  againft  Creffit  at  the  defendant's  fuit,  by  virtue  of* 

which  writ  the  fiieriff  made  a  preCept  to  Anthony  and  *JofepH 

Powelty  commanding  them  to  levy,  and  that  the  defendant 

requefted  Anthony  and  Jofeph  Powell  to  take  the  cattle  id 

the  declaration,  becaufe  they  were  levahi  and  touchant  upOh 

the  land,  fuper  quo  Jahn  PoiveU  and  jofeph  Pouiell  tobk  thd 

Cattlci  i^c.  held  that  John  Powell  could  not  juftify  exccotingj 

the  procefsj  he  not  being  named  in  the  warranty  but  a  inere 

ftrangefj  .         .^     r 

,    Canning  ver/.  Wrlglit.     Mrfofi     C.  ts  L^:?^*^, 

S;  C.  S<f.  8of.     i  Bam'ara.  jf.  ft.  6  i  6^  R<>f-  389- 

ERitOR  was  brought  by  Odnhin^  to  re^^ffe  i  judg- AWritofefw^ 
ment  given  againft   him  in  the  Cbmmofi  frleasj    aftef  J!^'^"^^^*!"?^* 
Verdia   \n  ejeamentf    wh'ereift   fie  W^s  defeitdarit;      The  J^X^cSl^ 
Writ  of  error  was  tefie  2J  October  ll  Geoi  i.  and  retttrnaWe  ^Kich  the  writ 
$etahii  Martini  Miihi  term  1%  Geo*  I-     And  by  the  record  J^^^'T^*? 

I  ifce.  ante  1 1 79^ 

Vide  Stf.  8^34,  89f.  i  T.  R.  aSo,    Tho'' Toqh  a  wdgmeftt  i*  ocrtUfed  oti  a  «rritof  crvor*  tf»f 
^ourt  cannot  alter  th«  wAt  if  error  fe  «r  to  roakf  ihr  reai»9v^  go^« 

^   Voi^  UU  3.£  fertiM 
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Cakninc  certified  the  judgment  appeared  not  to  be  given  till  HiL 
Wti^HT  term  following,  12'Gco.  i.  whereupon  it  was  .idd  dearly, 
the  record  .was  not  well  removed  by  this  writ  of  error. 
Then  Mr.  Parker  for  the  plaintiff  in  error  moved,  that  the 
writ  of  error  might  be  amended  by  the  fta^ute  of  5  G.  i.  c, 
13.  But  upon  reading  the  ftatute,  we  were  clear  of  opini- 
on, it  could  not  be  done,  for  it  would  be  to  amend  the  writ 
contrary  to  the  truth  of  the  cafe,  for  the  judgment  in  fad 
was  not  given  till  HiL  term  12  Geo.  1.  and  therefore  tils 
was  not  fuch^a  variance  as  was  intended  to  be  amended  br 
that  zSt*  The  motion  for  an  amendment  was  denied,  Jvl^ 
2,  1728.     See  I  Siderf.  104. 

Elkins  ver/'  Paine. 

The  name  of  one  I^LKINS  recovered  judgment  in  z /are  facias  acainft 

r^Jinft  wK'^r         ^^'^^'  ^''^'   *"^   *^"^  others,   in   the  Marfia^ea,  as 

judgment  is""*   '^^^  ^^^  ^"^  Cro/^y  J  and  Paine  and  FieU only  brought  a  writ 

fivcn  cannot Im  of  error,  which  {a)  was   ill,  and   the  {b)  record  not  re- 

^  infcrtcd  im  ihe     iroved  thereby.     Mr#  Parker  moved,  that  this  writ  of  error 

MenZi^m.^    might  be  amended  by  virtue  of  the  ftatute  of  5  G.  i.  c.  13. 

But  the  courc  held,  the  writ  was  not  amendable,  the  other 

defendants  not  having  joined  in  the  writ  of  error.    And  the 

Writ  of  error  wa?  quafhed.  Intr.  HiL  I  Geo.  a.  B.  R.  Rsi^ 

{a)  R.acc.  ante  1403.  and  fet  the  books  tbefe  cited,  (h)  VideaDte  1403. 
'  and  the  books  there  cited. 

ifttr.Pafch. «  Jacob  Lopcs  Henriqucs,  Judah  Senior  Henriqucs, 
Geo.  i^.c.B.  ifj^ac  Senior  Henriques,  William  Hubbald,  and 
Wrrin.ji  Charles  Nelfon,   againji  the   general   privil^cd 

Geo.  2.  B.  R.      Dutch  company  trading  to  the  Weft  Indies. 

The  \*arrant  of  ^  N  a  Writ  of  error  brought  by  Henriques  and  the  others 
taujfc**^*"ii  -^  to  reverfe  a  judgment  given  againft  them  by  the  court  of 
termed  aftLtem  common  pleas  in  ^fcire  facias  brought  againft  them  by  the 
tlie  phcita  is  of,  Dutch  Wejl  India  company,  upon  their  recognifance  as  bail 
the*  the  record^  f^f  q^c  Jacob  Senior  Henrlques  Fan  Moyfes  In  an  action  upon 
ISS^JTapStJld  *e  cafe  for  money  lent  brought  againft  him  by  the  fiid 
by  their  attomies  company,  by  which  recognifance  the  plaintiffs  in  error  ob- 
of  a  preceding  liged  themfelves  jointly  and  feverally  in  the  fum  of  aooooil 
8o7?  vfde^frtig!  'The  cafe  appeared  to  be  thus  j  TheyJ-iW/rrt^j  vwfucdout 
J91!  '  HiL  term  10  Geo*  i*  returnable  ottabit  purif,  attheretum 

Kg  danuQ;es  are  o(  which  fci re  fatias  the  (aid  company  appeared  by  ffUliam 
!rfcire2cSs"'s"  ^^^^^'ii^  ^^^^  attorney,  and  the  flieritt  having  returned  a 
C.  Str.  807.  D. 

ace.  Burf .  1791 .  If  there  are  two  diftinft  judgments  upon  a  record,  one  of  them  may  be  fev«rfed  lor 
error,  and  the  other afHrmed.  S.  C.  Str.  807.  R.  ace.  ante  891.  Str.  1 88, 971.  D.  ace.  Bmr.  i>  1. 
Sed  vide  aAre  870.  In  error  on  a  fdre  facias  upon  a  recogniiance  of  hail  the  plaintiff  vaftnot  obicA 
that  the  defendant  could  not  take  the  recognifance  or  fue.  A  fbceign  coiporaiiMi  may  facia  tbn 
torporatcnamehtrt.    S.  C  inu«itRX>peatlar]ge  Str.  612. 

fcire 
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fcirefael^  the  plaintiffs  in  erfor  appeared  by  William  Gilbert   HEwiuQ.un 
their  attorney,  and   imparled  to  the  firft   return  of  Eafter  ^  tciTwist 
term  t)>en  next;   and  then  pleaded,  there  was  no  record  of  |n»ia  Goh^ 
any  fuch  recognifance  as  was  fetout  in  tht  fcire  faciat.     To        panIt^ 
which  the  company  replied,  that  there  was  fuch  a  record* 
Whereupon  judgment  was  given  by  the  court  of  commoii 
pleas,  that  there  is   fuch  a  record,  and  judgment  was,  tha^  , 

the  faid  company  ihould  have  execution  againfl  the   faid 
plaintiffs   in  error  fcverally    for   the  faid  feveral  fums  of 
iooooA  by  them  feverally  acknowledged  5    confideratUm  eft 
etiam^  that  the  faid  company  recover  againlt  the  plaintiffs 
in  error  6/.  tos.  pro  dofnnis knifes  et  euftagiisfuis  quae  fuftinu^ 
eruint  occajione  dUlationis  execution! s  praedictae^  to  the  faid  com- 
pany ad  requijitidnem  fuam  pe?*  curiam  hie  adjudicatajuxta  for^ 
Mam  ftatutiy  faTr.     Upon  this  writ  Mr.  Strange  counfel  for 
the  plaintiffs  in  error  infifted  upon  two  errors-     The  firft 
was,  that  the  plaintiffs  in  error  had  among  others  affigned 
want  of  warrants  of  attoi^ncy  6n  record,  and  upon  a  certio^ 
rati  direfted  to  the  chief  juftice  of  the  common  pleas  he  haii 
certified  thefe  were  no  warrants  of  attorney  of  if //^r;  and 
Eafter  tefms  in  the  1  tth  year  of  the  late  king,  but  the  de-* 
,fendants  in  error  having  fuggefted,  that  there  were  warrants 
of  attorney  of  Eafter  term  in  the  nth  year  of  the  latc.king^ 
another  certiorari  was  granted  to  the   chief  juftice  of  the 
common  pleas^  ^c.  to  which  he  had  returned  warrants  of 
attorney  in  this  caufe  both  by  the  plaintiffs   and  defendants 
of  Eafter  term  in  the  eleventh  of  the  late  king.     But  Mn 
Strange  infifted,  thofc  were  not  good  warrant*,  bedaufe  they 
were  warrants   of  £<3/?^r  term,  whereas  the  fci  re  facias  w^& 
returnable  octabis  purifieationis  in  ////,  term,  at  which  day 
the  plaintiff  below  came  by  his  fai^  attorney,  but  the  war- 
rant returned  is  a  warrant  of  Eafter  term  following^    which 
could  not  be  a  warrant  to  appear  the  Hilary  term  beforea 
To  which  it  was  anfwered  by  Mr.  Reeve  for  the  defend- 
ants in  error,  that  the  warrant  6f  attorney  might  have  been 
entered  at  any  time  before  judgment.     41  Ed,  3.  i.  b.   t 
RoU.  Mr.  tit.  Attorney  I.     But  by  the  32  H.  8.  c.  30./  2. 
ittornies  are  to  enter  their  warrants  of  record  of  the  fam^ 
term  the  iffue  is  entered  on  record ;    and  by  the  l8th  of  E4 
•   t,  14.  attornies  are  to  deliver  in  their  warrants  to  be  entred 
or  filed  on  record,  in  fuch  manner  and  form  as  theretofore 
by  the  laws  or  ftatutes  they  ought  to  have  done*     And  the 
ftatuteof  4  Ann.  c,  16.  gives  no  direftion  when  the  war- 
rants of  attorney  are  to  be  filed  j    but  only  fays,  fo  that 
there  be  warrants  of  attorney  duly  filed  according  to  the 
law  as  is  now  ufed.     And  in  the  prefent  cafe  the  warrant 
of  attorney  is  entred  of  the  fame  term  the  placita  is  of, 
*   Eafter  term  11  Geo.  I.     And  he  cited  a  cafe  in  this  coUrt 
adjudged  Trim  8  Geo.   i.  between  Noke  and  Caldicot,  Stn 
55t6;    where  in   error  upon  a  judgment  of  the  common 
pleas  want  of  a  warrant  of  attorney  was  affigned  for  error, 
;uid  a  warrant  was  returned  upon  a  certiorari  directed  to  the 

3  E  :^  '  chief 
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HiNni^uis  chief  iufticc  of  the  common  pleas  of  a  term  fubfequent  ftn* 
««      ^  w       the  piacita ;    and  it  was  held  to  be  no  error.     And  die  court 

Dutch  Wi«T         ^  •  «        r       •    •  i         i  •  •      l 

Inpia  Com-  were  unanimoufly  of  opinion,,  that  this  was  no  error  m  the 
»Awr.       prefent  cafe,  for  the  reaibns  given  by  Mr.  Reevf* 

Then  Mr.  Strange  aifigned  his  other  error,,  which  W3$^ 
that  by  8  y  9  S^.  3,  €.  ib.  J,  j  cofts  of  fuit  arc  only  givea 
to  the  plaintiff  in  a  jcirefac*as^  if  he  obtains  judgment  or  aa 
award  of  execution  againft  the  defendant  after  plea  pleaded,  or 
demurrer  joined.  But  in  this  cafe  the  court  oJF  common  pleas 
liave  given  judgment,  that  the  plaintifF  {hall  recover  againS 
the  defendant  6/.  ioj.  fro  /ir^nis  m'J!s>  it  cufiagiu  fuis  mc^ 
ftont  dtiationis  exscutionisy  &f,  whereas  they  have  no  power 
to  give  damages  for  the  delay  of  the  execution.  .  To  whicb 
Mr.  Reeve  offered  as  an  antwer,  that  the  damages  occafioned 
bv  the  delay  of  execution  were  the  cofts  and  charges  the 
plaintiff  was  put  to  in  Aiing  the  fiire faciaiy  and  by  confer 
quence  were  his  cofts  of  the  fuit  i  ana  that  the  word  dammf 
imported  ir>  this  cafe  no^more.  %  He  iaidy  that  the  judg* 
ment  was  for  two  diflind  things,  one  an  award  of  execif- 
tion  of  z  fiirer  facias^  for  the  ftwn  contained  in  the  recognU 
fence,  and  the  other  fer  thefe  damna ;  anJ  therefore  if  t^e 
lafl  was  erroneous,  that  p^t  of  the  judgment  for  the 
^/.  xoi.  might  be  reverfed,  but  the  award  of  execution 
ihould  be 'Confirmed.^  And  for  that  he  cited  a  cafe  between 
Green  and  JVailery  intr.  HIL  l^lV.  '^  B.  IL  Rot,  zo.  ante 
891.  where  in  a  writ  of  eiror  brought  ^ere  to  reverfe  a 
judgment  of  the  king^s  bench  in  Ireland^  whicb  affirmed  a 
judgment  of  the  common  pleas  in  Ireland^  irvdebt  upon  a 
bond;  and  upon  a  demurrer  after  fpecial  pleading,  the  judg- 
ment of  the  king's  bench  affirmed  the  judgment  of  the 
common  pleas  in  Ireland^  and  further  gave  cofts  upon  the 
affirmance  f  ant)  as  to  that  part  of  the  judgment  as  to  cofts> 
the  entry  was^  confideratum  eft  quod  the  plaintiff  in  the  ori- 
ginal aftion  recuperarei  inilead  of  recuperet^  which  was  held 
error : .  the  court  of  king's  bench  here  affirmed  the  judg- 
ment of  the  king's  bench  in  'Ireland^  which  affirmed  the 
judgment  of  the  common  pleas  there,  and  reverfed  the 
judgment  of  the  king's  bench  in  Ireland  which  gave  the 
cofts.  And  the  court  were  all  of  opinion,  that  the  judgment 
as  to  the  6/.  lOx.  pro  damnis  mijis  et  eu/iagits-w^  erroneous, 
and  therefore  they  reverieJ  the  judgment  as  to  that,  and  af- 
firmed the  judgment  as  to  the  adjudication  of  execution^  and 
awarded  execution,  againft  the  feveral  plaintiffs  in  error,  on- 
ly for  the  fums  in  the  recognifance.    July  5,  1728. 

Afterwards  thefe  plaintiffs  in  error  brought  a  writ  of 
error  in  parliament  upon  this  judgment  given  by  die  court 
of  king's  beiich,  which  was  heard  by  ti^e  houfe  of  lords,, 
jfpril  2^y  iT3p.  And  befides  the  errors  infilled  on  ii^the 
king's  bench,  the  plaintiffs  in  error  by  their  counfel^  Mr» 
i^tle  and  Mr.  Wynne  infifted,  that  no  recognifance  in  Eng>^ 
land  could  be  givexUo  this  gemralisprivlUg^aUxJocietatBdpcet 
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4t3  indos  Occidetstalis  negotiansy  for  that  the  law  of  Englofid  HiNiiq^xa 
does  not  take  notice  of  any  foreign  corporation,  nor  can  Dp^c^w 
any  foreign  corporation  in  their  corporate  name  and  capa-  Imdia  CoJJ 
•city-  maintain  any  a3ion  at  common  law  in  this  kingdom,  ^\Mjr« 
and  ^at  therefore  the  recognifance  was  void  in  law.  2. 
They  infifted,  that  if  any  fuch  recognifance  could  be  ac- 
knowledged to  this  pretended  conxp^my*  yet  no  fuit  could 
5>e  upon  it  here,  without  fetting  out  the  proper  names  oC 
the  perfons  concerned,  whe  make  the  company,  and  how 
conftituted  or  privileged,  and  alleging  the  recognifance  t% 
-be  entred  into  'by  them  fer  m>?mn  of  iiich  a  company. 
•  An<j  if  judgment  had  been -for  the  plaintHFs  in  error  againft 
this  pretended  company,  the  plaintiffs  could  not  Jiave  levied 
their  cofts  upon  them.  But  to  this  it  was  anfwered  by 
Mr.  Rf€ve  and  Mr.  Fazakerley  for  the  company,  that  the 
plaintifFs  were  eftopped  by  their  recognifance,  to  fay  there 
was  no  fuch  company.  And  where  an  a<5lion  is  brought  by 
21  corporation,  they  need  not  (hew  how  they  were  incorpo- 
rated ;  for  if  the  name  is  proper  for  a  ^corporation,  they  need 
not  diew  how  they  weEe^incorponited,  becaufe  the  name 
argues  a  corporation ;  but  upon  the  general  ifllie  pleaded  by 
«he  defendant  the  plaintifFs  muft  prove  they  are  a  corpora- 
(Cion.  Hob.  211.  Norris  v,  Stapps.  And  the  judgment  of 
^e  king^s  bench  was  aiErmed  by  the  houfe  of  lords,  Satur^ 
*Jayy  April  25,  17JO.  and  the  plaintiffs  in  error  ofdered'to 
*pay  ioo/.  cods. 

Noie^  the  original  adion  brought l)y  this  company  againft 
Jacob  Senior  Menriques  Van  Mo^fes  was  an  action  upon  the 
<afe  upon  feveral  promifes,  >Wz.  for  money  lent,  (Sc.  and 
man  ajfumpfit  pleaded.  The  cauie  was  triecl'before  lord  chief 
juftice  King  SLt  ntji  prius  in  the  common  pleas;,  Michaelmas 
term  1734,  upon  which  trial  the  cafe  appeared  to  be,  that 
yacob  Senior  Henriques  Van  Moyfes  became  indebted  to  the 
^company  in  180,000  guilders,  amounting  to  about  179390/, 
Jierlingj  for  fo  much  borrowed  of  them  ah  the  bank  of  Am" 
^erdam^  and  obliged  himfelf  by  contra^  to  xepay  the  iame 
with  intereft  ;  and  for  further  fecurine  thereof,  he  pledged 
to  the  company  feveral  (hares  of  JEF^  India  ftock,  which 
-upon  his  abfconding  were  fold  by  decree  of  the  court  of 
Schepens  for'60,900  guilders,  toward  fatisfkdion  of  the  deh^  • 
and  intereft.  And  for  the  reft  of  the  money  borrowed  this 
adion  was  brovght.  And  upon  the  trial,  lord  chancellor 
JCing  told  me,  he  made  the  plaintiffs  give  in  evidence  the 
proper /inft rumen ts  whereby  by  the  hw  of  Holland  they  were 
effe6lually<:reated  a  corporation  there.  And  after  hearii^g 
the  obje^ions  made  by  the  counfel  for  y^icob  Senior  Hea^ 
.fiques  Van  MoyJeSj  he  directed  the  jury  to  Hnd  for  the  plain- 
tins;  who  accordingly  did,  and  gave  theoi  13,720/.  da- 
mages. And  afterwards  a  motion  was  made  in  the  common 
|>leas  to  fet  afide  the  verdi£t)  but  by  the  unanimous  (^inio^ 
«f  that  court  the  motion  was  dqaied« 
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jntr.Pafth.1  Robert  Moore  Efq.  and  the  lady  Anne  his  wife, 
|i<H.  et  imr.  f?g:4i»/  George  Jones  Efq, 
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C.  B.  Rot.  879.  y       5.  c.  Str.  814-  I  BarnJird,  B.  R.  6j,  85. 

Anaftionofco-  jD  Ohert  Moore  and  the  lady  y/nne  his  wife  brought  a  writ 
vcnant  cannot  •«  ^f  ^rror  returnable  iti  the  king's  bench,  upon  a  itidg- 
be  maintained  ^     .  ■   a    i_        •      •  °  i  •    •        n  - 

excctttupona     '"^"^  given  againlt  them  m  the  common  pleas,  in  an  aition 

<lecd,3ndihcde-of  covenant  brought  againft  them  by  George  Jomi^  efg.  in 
Uaration  muft  which  the  plaintiff  Jones  declared  quod  cuptper  quoddam  Jcrijh 
broughtononc.  *^^f^^^^  ^P^^  JVefttnonafteriunt  fthe  aftion  being  laid  in 
Muldlefex)  in  comltatu  praediSfo^  6th  of  December  1715,  by 
An  allegation  which  writing,  &rV.  Anne  countefs  dowager  of  Sujfexy 
that  a  party  con-  Charles  Skelton^  efq.  and  lady  Barbara  his  wife,  and  the  (aid 
'^m^l  ^u  °^'  ''^"^  ^^^^  *^^  **^^  ^^^  -R<^^^r/  Moorey  by  the  name  of  the  bo- 
faaumapud^A.  "pr^^'^  the  lady  y/«fl^  Z.^ff»tfr//,- granted  to  the  faid  Georgi 
doce  not  imply  joneSy  pro  ejus  confiito  tune  ifnpenfo  et  impofierunk  impendenJo 
tjiat  the  writinjf  to  the  fiid  countefs  of  Suffix^  and  Charles^  and  Xi'Aj  Barbara 

Nor  does  anal-  -^^^  ^^^^^'*  ^"^  ^^^  ^^^^  '^^X  ^'^"^  5^''  ^°  *^  '^^^  (rf^r^r  wd 
legation  that  the  his  affigns,  exinde  tunc  for  and  during  the  natural  life  of  the 
party  covenanted  faid  George^  if  the  faid  countefs  of  Sujjexy  and  QjarUsy  and  lady 
Fcriptum!*'^'      £r7ri^/7i'tf  his  wife,  and  lady  Anne^  or  any  of  them  Ihould  fo 
long  live,  payable  half-yearly,  ^f.   then  the  declaration  fcls 
Words  in  an  in-  *^"^  ^  joint  and  feveral   covenant  from  the  faid  countcfe, 
ftrument  im- '     Charles  Skelton  and  lady  Anne^  for  the  payment  of  the  faid 
porting  that  J.    annuity,  and  affigns  a  breach  in  non-payment  of  feveral 
fealcdiTdo^ot    half-yearly  payments  of  the  faid  annuity,  ad  damnum  oi^ 
famifli  a  ground  plaintiff  y^wr J  300/.     Upon  oyer  prayed  by  the  defendants 
for  inferr-ng  xh^ifcriptl  hi  narratione  praedUli  Georgii  mentionati^  the  writing 
i.sdid,  '           jg  fgj  Qy^  inhaec  verloj  which   imported  a  grant  of  an  an- 
nuity as  fet  out  in  the  declaration,    and  conclude?,  in  wit-r 
nefs  whereof  we  have  hereunto  fet  our  hands  and  feals  the 
'       •  6th 
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^th  of  Decemh^ry  1715.     After  oyer  of  which  writing  the       Moo«« 
defendants  pleaded  in  bar,  that  the  plaintiff  George  after  the       •  ^^^ 
tigth  of  September  1723  (for  non-payment  of  arrears  of  the       *^ 
annuity  incurred  after  the  day  of  the  breach  being  affigned) 
to  any  of  thefaid  parties,  rfl^//x/»2  «ff«/w^fW//.     To  which  , 
plea  the  plaintiff  Gifi?r^^  demurred  generally.     After  which 
the  record  goes  on,  fuper  qvo  praedi^i  Robertus  et  Annay  ^ 

licet  folemntter  exaCt^  ad  jungendum  in  moratione  in  lege  cum 
praefato  Georgionon  veniuntyfeddefaliamfecere\  obquody  {ffr. 
an  interlocutory  judgment  was  given  for  the  plaintiff  Jones 
and  a  writ  of  mquiry  awarded  and  executed,  and  damages 
found,  250/.  ^c.  and  final  judgment  given  for  the  plaintiff^ 
Upon  which  this  writ  of  error  was  brought.  And  three  errors 
were  infifted  upon  by  the  counfel  for  theplaintifts  in  error* 

The  fif  ft  was,  that  \t  did  not  appear  hy  the  declaration, 
that  the  writing  mentioned  in  the  declaration  was  the  deed 
of  the  defendant,  isfc,  for  if  it  was  not,  an  action  of  cove-** 
nant  could  not  be  maintaiaed  upon  it* 

2.  That  the  breaches  were  ill  affigned  for  the  non-pay- 
ment of  the  annuity,  which  were  affigned  in  this  manner, 
vi%.  quod praediSia  comitijfa  Suffex^  Carolus  et  domina  Barbara 
uxor  ejusy  et  praediSfa  domina  Anna  dumipfafola  fuit^et  prae^f , 
di^i  Robertus  et  domina  jtnna  poft fponfalia  inter  eos  celebrata^ 
non  fatisfecerunt five  foherunty  ne4:  eorum  aliquis  fatisfecitjivg 

folvit-i  neque  eorum  aliquis  caufavit  fatisfieri  fivefolviy  eidem. 
Georgia  /he  ajfignatis  fuis  fidmmam  viginti  quinque  librarum  dt 
praedi£la  annuitate  qu:nquaginta  librarum  eidemGeorgio  debitam 
fuper  vicefimum  quintum  diem  Martii  anno  pomini  1 723.  and 
To  in  the  fame  manner  alleges  the  non-payment  of  (everaj 
fubfequent  half^yeaily  payments,  &r. 

3.  The  third  error  was,  that  the  reafon  of  the  judgment 
of  the  common  pleas  was,  becaufe  the  plaintiff  in  error  and 
defendant  below  did  not  join  in  demurrer,  and  yet  judg^ 
ment  was  given  againft  him,  as  upon  default,  which  could 
be  only  when  a  day  was  given ;  but  do  day  was  given  him 
here,  and  therefore  the  judgment  fliould  rather  hav^  beei|.. 
cntred  as  upon  a  nibil  dicit^ 

This  cafe  was  ai^ed  three  fevera!  times,  \>y  Mr.  Filmer^ 
Mr.  Wynne  and  Mr.  Robinfon^  for  the  plaintiffs  in  error, 
9md  by  Mr.  Reeve^  Mr.  ferjeant  Chappie  and  Mr»  Hujfeyj 
for  the  defendant  in  error.  And  the  Counfel  for  the 
plaintiffs  in  error  infifted  upon  it,  that  it  could  not  be  dif- 
puted,  but  that  an  adion  of  covenant  xnuft  be  grounded  on 
a  deed ;  that  in  this  cafe  the  writing  mentioned  in  the  de<» 
daration  did  not  appear  to  be  a  4eed,  for  it  was  neither 
mentioned  to  be  fealed,  woi  any  technical  word  ufed  in  the 

decla* 
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^^1F  ^declaration  Ithat  imported  a  deer^,  zs  fa^uttij  indtnturaw^ 
lujisf.  ^^'  ^^^  *^y  relied  upon  the  cafe  of  Soutbwil  v.  Brawny 
f  ^'  ^rin,  3g^£//2.  J5.  iJ.  Cr^.  £//z,  571.  where  in  covenant 
^he  plaintijfjF  declared^  that  the  iekndznt  per  fcriptum  arti-r 
fulorum^  made  betwj&eo  the  defendant  on  the  one  part  and 
the  plaintifF  on  the  other^  cofiv/nitj  ^c,  and  after  verdiS 
for  the  plaintiiF,  the  declaration  was  adjudged  to  be  ill,  be* 
jcaufe  it  was  not  alleged,  that  the  writing  was  JigtllB  de^ 
fendenfis  jigillatum.  ,But  if  the  word  faSfum  had  been  in  in^ 
ftead  of  fcrtptumj  or  it  had  been  fcrtptum  faOi^m^  it  might 
have  bcert  good.  So  in  3  Le^.  234.  ^Icnberhajfet  v,  Ptir- 
Jon\  in  defeafance  oF  a  conditipn  of  a  bond  the  defendant 
'pleaded,  that  the  plaintiflF  per  Jcriptum  fuum  fub  f^anufuq 
^gnatum  agreed  to  enlarge  the  time  of  payment  of  the  money 
'comprifed  in  the  condition ;  and  it .  was  adjudged,  the  plea 
wa3  ill,  becaufe  this  writing  fet  out  in  the  plea  did  not  imr 
.  port  a  deed,  but  the  defeafan<''e  muft  be  by  d^. 

On  the  other  fide  it  was  argued  by  the  counfel  for  die 
defendant  in  f  rror,  that  it  fufficiently  appeared  by  this  de* 
frlaration,  that  the  writing  upon  which  the  plaintiff  dedaitd 
mufl  be  took  to  be  a  deed,  and  ffaould  be  fo  intended  to  be 
by  the  pourt  j  that  delivery  of  the  deed  is  eflential  to  the 
f  fTence  pf  a  deed,  and  yet  there  is  no  occadon  to  aver  in 
the  declaration,  it  was  delivered.  That  to  declare  that 
y.  S.  per  fcrtptprri  fuum  ohligaioriumy  without  ikying 
jigillofuo  Jigillatuffij  cgnceJRt  k  tenerl^  fcfr,  is  good.  Cri. 
Eli%-,  '  747.  feirfin  v.  Tloagesy  Cr$.  Jac.  420.  Afimvrt 
V.  Ra^Uy.  i  Ventr.  yo.  Green  v.  Cuhii.  Yet  in  pror 
priety  of  expreffion  that  does  not  import  it  w«s  a  deed,  but 
may  equally  l>e  true  of  a  promiflbry  note,  which  may  be 
faia  to  oblige  the  party  who  figns  it  tp  a  performance  of  it. 
So  to  dpclai^e,'  7.  &.  perfaSium^  &c.  without  faying,  fuuMf 
prfa^um  fiiumfigrllat^mj  is  good,  cited  by  HtugiUMJufkWCf 
2  Ro.  Ret.  228.  in  Heaton  and  ff^a^s  cafe.  Or  to  fay, 
that  y.  (^.  per  indeniuram  cMfuntt  without  hyxnefigUin  m 
{a)Vi^\y^t.Ji£iU^afiy  i^  (^)  good.  4  Leon.  175.  Sir Franas  $ttgl$sfieur% 
^V^.  *  '  '  cafe.  The  fame^^r  mdenturamjuamdemijitj  4  4nn.  B.  R. 
kivian  v.  Camphn^  ante  ii^S*  All  which  cafes  were  agreed 
by  the  court  to  be  law,  becaufe^i^Mm  and  indenture  arp 
terms  of  art«  which  impor^  a  deed;  and  fo  of  Jcriptum 
iAligatorium^  \h  a  proper  word  for  a  bond.  And  the  con-, 
fiaiit  cpiirfe  of  the  ^on^inpn  pleas  is  tq  d^%e  ia  tha(  ii\an<s 
ner  upon  a  bond. 

The  pext  thing  the  ^feodant  h\  crror^  Voun<U  infifted 
^n  W2^s,  that  the  ^orcl  faSlum  was  in  the  declaratton,  and  it 
>vas  agreecl  in  the  cafe  oefojre  ?ited,  Cro.  Eliz.  571.*  thatii 
fhe  word  JaSium^  had  been  in  the  declaration,  it  had  been 
good.  B\jit  tp  that  It  yras  anfwered  by  the  coupt,  thatytfr- 
him  in  this  cafe  was  not  inferred  m  the  declaration  as  a  fob* 
^anti^^  importing  a  deed,  but  it  \ifas  only  to  mtroduce  the 
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pUce  where  it  was  made,  for  it  wz^fcriptumfanum  apud      Mooix 


JVeftmonaJierimn^  and  therefore  could  not  make  it  good.  If 
otberwifc  it  would  be  ill.  Then  the  defendant  in  error's 
counfel  argued,  that  the  declaration  was  good,  becaufe  it 
was  an  adion  of  covenant ;  and  the  word  convenit  imports 
ihat  it  mnft  be  by  deed,  for  a  covenant  cannot  be  but  by 
deed.  In  the  Regijier  the  writ  is,  ^uod  teneat  ei  conventionem 
not  mentioning  any  deed.  In  i  Sid.  375.  in  covenant  the 
declaration  was  per  quoddamfcriptum  tefiatum  exi/litj  that  the 
defendant  covenanted,  and  it  was  there  held  good.  So  in 
I  Lutfv,  333.  JIdivorth  v.  Hufcbinfon^  exception  was,  that 
the  writing  containing  the  covenant  was  not  faid  to  hcjigi/lo 
fuo  Jigillatunt  \  Jedn9n  allocatur^  fays  the  book  j  for  per  curiam 
it  is  faid,  the  defendant  thereby  covenanted,  which  could 
not  be,  unlefs  it  was  a  deed.  To  which  it  was  anfwered 
hy  the  court,  that  a  writ  fets  out  the  matter  (hortly,  and  is 
called  brevcy  quia  breviter  intentionem  proferentis  explanat. 
J  InA.  17.  a.  73.  b.  But  the  declaration  muft  be  fas  Coke 
exprefTes  it,  Co.  LiU  17.)  more  narrative  andTpacious,  and 
certain  both  in  matter  and  circumftance  of  time  and  place, 
lis.  and  though  the  writ  is,  quod  teneat  conventionem^  yet  no 
inftance  can  be  (hewn,  where  a  declaration  fetting  out  that 
the  defendant  convenit  generally  to  do  fuch  an  a&,  13 c.  has 
been  held  good.  Nor  can  it  be  fo,  for  the  defendant  to  an 
aflion  of  covenant'may  plead,  non  eflfaSlum  \  which  is  the 
general  if|ue ;  but  that  plea  he  cannot  plead,  if  no  deed  is  fet 
out  In  the  declaration.  And  as  to  the  cafe  in  i  Sid.  375. 
S$evenfon  V,  Stevenfon<i  the  exception  was,  that  there  was  no 
precife  affirmation,  for  it  was  per  quoddam  feriptumper  quod 
tirfiatumexifiiti  ^nd  the  court  held,  it  was  all  one  as  if  it 
had  been  per  quoddam  fcriptum  tejiatum  exijiitj  which  had 
been  held  good  \  that  is  in  refpedt  of  the  fetting  it  out  with 
a  tejiatum  exiftit^  which  appears  from  the  exception  that  it 
was  not  a  precife  affirmation :  but  it.  don't  appear  by  that 
book,  but  ^TXfigillo  Jigillatum  was  in  the  declaration  \  nor 
no  exception  took,  that  that  was  omitted ;  and  therefore 
that,cafe  is  no  authority  as  to  the  prefent  queftion.  As  to 
the  cafe  I  ]^ut.  333.  it  was  anfwered  by  the  court,  that  it 
appears  by  the  declaration  as  fet  out  in  the  entry,  page  330, 
4iat  the  writing  was  fealed  by  the  defendant  $  for  it  is, 
that  the  defendant  pir  quoddam  fcriptumy  quod  the  plaintifF 
Jigillo  fuo Jignafum  hie  in  curia  proferty  {fff.  However  the 
^afe  in  Cro.  Eliz.  571.  is  otherwife,  that  fuch  a  declara-^ 
tion  as  this  is  ill ;  upon  which  authority  the  court  relied  \ 
gnd  held  therefore,  that  nothing  before  infifted  upon  by  the 
(:ounfel  for  the  defendant  in  error  had  anfwered  the  excep<« 
tip9  took  by  the  Counfel  for  the  plaintifF  in  error, 

'  Then 


Joifit. 
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MooBB  Then  the  coi^nfel  for  the  defendant  in  error  infiftcd,  that 

ToMt««  *^^^  ^"^"'^  ^*^^  helped  by  the  fetting  out  the  inftrument  in 
haec  verba  upon  the  oyer  prayed  ;  for  the  writing  fet  out  on 
the  oyer  concludes,  in  witncfs  whereof  we  have  hereunto 
fet  our  hands  and  feals  6  December  1715.  fo  that  thereby  it 
appears,  this  writing  was  fealed  by  the  defendant,  and  that 
by  the  declaration-  For  when'^vr  is  prayed  of  a  bond, 
and  it  is  fet  out,  it  bcconrie$  part  of  the  plaintifF's  declara- 
tion. Girt  hew,  301.  Jhney  znd  Hedges  flierifFs  of  London 
againft  IVhiie.  The  plaintiffs  brought  an  aSion  upon  a 
bail-bond,  and  did  not  (hew  it  wa#  entered  into  to  them  by 
the  nan\e  of  (heriffs,  the  defendant  prayed  oyer  of  the  bond 
generally,  and  of  the  condition,  and  made  the*  entry  in  the 
ufual  form,Wz.  petit  auditum  fcripti  obligatorii  praeai5li  et  ei 
legitur^  y  f .  petif  etiam  auditum  conaltionis  fcripti  illius^  et  ei 
legitur  in  haec  verba  ;  then  the  defendant  pleaded  the  ftatute 
of  H.  6,  and  that  the  bond  was  given  for  cafe  said  favour, 
^c.  the  plaintiffs  entred  upon  the  record  the  defendants 
praying  oyer  of  the  bond,  die.  and  then  fet  forth  the  bond 
itfelf  as  well  as  the  condition,  et  petunt  quod  fcriptum  prae- 
diSium  irrotuletur  in  haec  verba^  by  which  it  appeared,  the 
bond  was  took  by  the  name  of  f heriffs  of  Londony  and  then 
replied  and  traverfed,  that  it  was  took  for  eafe  and  favour; 
and  upon  demurrer  held  per  curiam^  the  plaintifis  had 
avoided  the  defendant's  plea  of  the  ftatute,  becaufe  now  it 
appeared  upon  the  repord,  that  the  bond  was  took  by  the 
plaintiffs  by  the  name  of  flierifFs.  And  by  Hob  chief  juf- 
tice,  Carihew,  513.  if  the  defendant  prays  oyer  of  a  bond 
and  condition,  and  it  is  entred  in  haec  verba^  it  is  parcel 
of  the  plaintiff's  declaration,  and  not  of  the  defendant's  plea. 
And  they  relied  much  upon  the  cafe,  Cro,  Car,  209.  Sir 
I-ViUiam  Courtney  v.  Sir  Richard  Greenville.  Error  upon  a 
»  judgment  in  the  common  pleas  in  debtj    the  plaintiff  de- 

clared, that  the  defendant  1 8th  May  4  Car,  concejfit  fe  teneri  to 
the  plaintiff  in  zSoLfohendisy  (sfc,  et  profert  hie  in  curia 
fcriptwn  praedi^um  quod  debitum  praedi^um  teflatur^  He, 
the  defendant  demands  oyer  conditionis  fcripti  obltgatorii  prae- 
dJSJij  which  being  read,  he  pleaded  payment ;  and  after 
iflue  thereupooi  judgment  for  the  plaintiff  ^  exception  was 
took,  that  it  is  not  faid,  quod  per  fcriptum  obligatorium  con* 
ceffit\  hwX  per  curiam^  ^^-^-^j/If  the  plaintiff  flie wed  the  writ- 
.  ing,  whereby  he  demanded  the  debt,  and  the  defendant  by 
his  plea  fliews  it  was  an  obligation  with  a  condition,  and 
iffue  is  took  thereupon,  and  found  for  the  plaintiff;  the  de- 
claration is  good  enough  ;  at  leaft  it  appears  to  the  court, 
the  plaintiff  hath  a  julr  debt,  ^nd  good  caufe  to  recover  9 
and  j  udgment  was  affirmed. 

But 
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But  the  court  were  unanimous  of  opinion,  that  the  de-  Mop^E 
(eStln  the  declaration  was  not  made  eood  by  the  entry  of  joNgj; 
the  iriftrument  in  haec  verba  upon  the  ejy^r  prayed  j  for 
though  the  inftrument  fays,  in  witnefs  whereof  we  have 
fet  our  hantjs  and  feals  ;  yecdiat  does  not  fhew  the  deed  was 
actually  fealed,  for  fealing  is  a  faft  which  ought  to  be  po- 
fitively  averred,  or  elfe  k>mething  fhould  be  in  the  declara- 
tion which  neceffarily  imports  it  wa?  fealed;  and  therefore 
this  is  not  like  the  cafe  in  Carthewi  301.  for  there  it  did 
appear  by  fetting  out  the.  bond  upon  the  oyer^  that  it  was 
entred  into  to  the  plaintiffs  per  nomina  vicecomitum  civitatis 
London :  nor  does  the  cafe  in  Cro,  Car.  209.  come  up  to 
this  cafe,  for  there  the  defendant  by  praying  ^y^r  r^«^//;Wj 
Jcripti  obligatorii  praediSil^  admits  it  to  be  a  bond.  And 
therefore  the  court  held,  the  declaration  ivas  ill,  andjudg^ 
inent  was  reverfed  November  iz,  1728,  As  to  the  othe^ 
fx^eptions,  the  court  gave  no  abfolute  opinion* 

Smith  t;^;/"  Mafon*     .  2Gia'^B,iL 


Hot 
S.C.  Stir.  8i6. 


K  cafe  Upon  a  promiflbry  note,  the  defendant  was  fued  Apleainaba*«!r 

Jby  original   by  the  addition  of  a  gentleman;    ^^  he  jjJJ^*^"^*^!^ 

ided  in  abatement,  that  he  is,  and  at  the  timeof  fuin£Cn?^M)»v<.r!!^^ 


pleaded  in  abatement,  that  he  is^  and  at  the  time  of  fuing  (houldlu!vefue<t 
the  original  and  long  before  was,  a  merchant  refiding  and  R,  tec  ante 
trading  within  tbecit)r  of  London^  abjque  ho^  quod  die  smpt- ^7^'^^^^'^' 
trationis  praedt£li  brtvis  originalis  of  the  plaintiff  vel  antea  vel  ^^  ^4  q^  3 
pojt^a  fuit  generojiis^  Ofr.     And  upon  demurrer  it  was  ad- Adm.  Ann.*28^« , 
judged,  the  defendant  (hould  anfwer  over,  becaufe  by  the  ^ «? 'a*^* 
ftatute  of  additions,  I  H.  5.  c.  5.  the  plaintiff  may  fue  the  idefei^m^y 
defendant  either  according,  to  his  addition    of  degree  or  be  fued  under 
miftery ;  and  thi^  writ  being  brought  by  the  addition  of  his  J^«  ftatute. 
degree,  he  ought  to  have  fhewed,  what  degree  he  was  of,  ^^^g  "^^^^ 
to  fhew  the  plaintiff  might  have  a  better  writ,  AT^v^m^^r  cuteofadditfoni 
14,  1728.    The  like  r  point  was  adjudged,    PafcL  8 -Gr <?.  ^  fuc  a  man 
X.     B.   R.  Mafon  v.  Ruffelk   where  the  defendant  being^f,^;;^f\^;^/^- 
fued  as  yeoman,  he  pleaded  he  was  a  horner,  and  traverfed  mifteryorby  the 
that  he  was  a  yeoman ;  and  judgment  was  given  quod  rejpon^  addition  of  hi» 
deatulterius.     Szme  poim  adjudged  Tri^.  9  <?^^.  I   ^- -R- &ain ahate- 
Horjpoole  v.  Harnjon,  Sir.  556.  nwitfor  mif- 

prifion  of  the  de- 
fendant's degree,  mud  (hew  of  what  degru  he  is.  A  plea  ihewing  his  mifleiy  oniy  is  bad.  iU 
^L  90m.  371. 
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Intr.  Kfich. 

2  G<o.  2.  B.  R.  . 

Rot.  intr  Sir  John  Ercfkinc  verf,  Murray.     Error  C.  B. 

Pafch.  I  Geo.  i.  -r  / 

5hc  courts  wiu  j^^^^'^Jf'^^'yy  ^':^"§^^  ^  ^»°«  ^«?j"*  *^  *^^*»"^ 

tak? nonce  of  h\v  John  trejkine  txfon  an  tniand  bill  of  exchange; 

thecuftomof  wherein  he  declared,  that  he  i  Marchj  1727*  Tit  fVefimn* 
Ime^'er'*'  ^'"^^^^^  >"  ^^e  county  of  Middlefexy  made  his  bill  of  exchange  in 
A  •  a  ^*"^^*"gi  ^<^  *^  ''^'^  S'**  7*^"  direded,  and  by  the  faidbill 
WuTf  e^xcl^ngc  requefted  the  (aid  Sir  Join  upon  the  loth  day  of  the  faid 
>is  not  ncceflary  month  of  March  to  pay  to  the  faid  Wtlliam  Mjurrey^  or  or- 
^^v*^^^'^^  der,  at  his  manfion-houfe  in  JBrfiw^arf A, -200/.  fterling,  ^f» 
cordinetothc  ^'^lore  in  manibus  ipjius  JohannU  de  denarih  acc97am»datU  de 
cyftomof  the  todem  JVilUelmo't  that  the  defendant  Sir  yohn  accepted  the 
merchants,  vide  \^([\^  ^^  raUone  inde Jecundum  confuetudinem  mercatorum  became 
ante  «^.  Bayky  jj^^j^  ^  ^^^^  y.^  and  being  fo  liable;  promifed  to  pay  the 
Atlcaftnoob-  faid  20o/,  to  the  plaintiff  Murray^  fcfr.  The  defendant 
jeaion  can  be  ^rejkine  let  judgment  go  againft  him  by  nihil diciU  and  after 
cTth^e^ornXon ^  ^^^^"^*°"  °^  ^  ^^^^  ^^  inquiry  and  final  judgment  given 
if  Lcisirfterwards  againft  him,  he  brought  this  writ  of  error. 

ihtted  th»t  any 

pedbn  by  vhtoe  _  ,  ,.-»«■      rwf  ^  •%»      r*  t  •  r 

thereof  accord-  The  firlt  exception  took  by  Mr.  ivynm  and  Mr.  KibinjM 

ingtothecuf-  counfcl  for   the  plaintiff  in  error  was,  that  it  was  not  al- 

Swiit^  bSIIiic  ^*^g^^>  *^^  ^^^  ^*'^  was  drawn  according  to  the  caftom  of 

liable,  &u  merchants. 
An  allet^ation 

that  a  man  made      But  to  thk  it  was  anfwer?d  by  Mr.  Re£ve  counfel  for  the 

dh^ingca^  defendant  in  error,  ai.d  fo  refolved  by  the  court,  that  the 
/hcrebyrcqucfted  '^^v  took  notice  of  the  cuftom  of  merchants,  without  fetting 

ancthertopay  it  oat  Ipecially ;  aiid  if  the  bill  as  fet  out  in  the  declaratioa 

LSed'if  **^  appeared  to  he  within  the  cuftom  of  merchants,  it  was  fuf- 

'videante'j};!  ^cient.     Befides,  after  fetting  out  the  bill  and  acceptance, 

14^4.  it  is  faid,  ratione  inde  ftcundum  confuetudinem  mercaiomm  the 

*Tis  never  ne.  defendant  bdow  Vecame  liable,   which  they  held  was  fuf- 

ceflarytoaver     ficient, 
f  hat  the  accep- 
tance of  a  bdl  iof 

exchange  was  in  2d  Exception  was,  t!hat  it  was  net  averred,  that  the  biil 
fitr^iT  vldf*  ^^  figned  by  Mr.  Murray.  3d  Exception. was,  that  the 
An.  74!stl-!  defendant  had  not  accepted  the  bill  by  under  writing  the 
1000.2  Wiif.  9.  fame  under  his  hand.  See  9  /iPL3.  r.  17.  and  3  Cs^  4  AnuL 
^urr.1672.        f.  Q. /;  4.  y  c. 

canWuk^ntP  ^^  ^^  '^^  figwng,  it  wa<  anfwered,  that  it  is  alleged, 
a  bill  of  ex-  that  the  plaintiff  made  his  bill  of  exchange  in  writing  to  the 
itir^^^trbe  ^^'^  Sir  %*«  £r^;«^direaed,andbythe(aidbin  rcquefted; 
«ivTn^^l^al^c^^*^'^  °^  neceiEty  implies,  the  plaintiff's  name  was  writ  in 
in  the  hands  ot   the  bill,  elfe  he  could  not  requeft ;  and  the  laying  he  made 

the  drawee  dede- 

luiiU  accoinfi^datif  df  the  drawer. 

i&e 
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the  bill  in  writing,  imports  he  writ  or  fomebody  by  his  E»t5rxN« 
authority  writ,  which  will  be^thc  fame  thing,  and 'imports  a  i^£„,'^j^y^ 
figning,  if  it  is  neceflary  in  cafe  of  inland  bills  of  exchange. 
And  fuch  a  way  of  declaring  was  held  fufficient  in  cafes  of 
promiflbry  notes,  where  the  aft  3  fa^  4  Ann,  c.  <).  require?, 
that  the  party  who  makes  the  bill,  or  fome  perfon  intrufted 
by  him,  (hould  fign  it.  Micht  7  Geo.  I,  B.  R.  Taylor  v. 
J)obbin5y  Str.  399,  and  Mich.  11  Geo.  x.  B.  R,  1724. 
Elliot  V.  Cooper^  antty  1376. 

The  fourth  and  laft  exception  was,  that  the  bill  was  not 
laid  to  be  for  value  received  ;  but  it  is,  pro  valore  in  manibus 
ipfius  yohannis  de  denariis  accommodatis  de  eodem  Wtilielmoy 
which  is  nonfenfe,  for  it  fhould  be  accommodatis  per  eundem 
H^illiilmumy  not  de  eodem  Willielfno,  But  the  court  heW, 
pro  valore  in  manibus  ipjius  yohannis  had  been  fufficient  5  and 
the  other  words  might  be  rejected  as  furplufage  ;  the  court 
held  that  the  meaning  was,~lent  by  the  faid  ^lliamj  though 
the  Latin  might  not  be  fo  corre£i.  And  the  judgment  of 
the  conunon  pleas  was  affirmed.    Nov,  23d,  1728. 

George    Blenkinlbn    and     William    Waite    veff.  na. » a  2. 
Francis  lies.     Error.  ^^^"^ 

THE  plaintifFs  brought  a  writ  of  error  upon  a  judg- Where  an  infe- 
ment  given  againft  them  in  the  court  of  the  boiough  |j**J^^"f[J:^\h^ 
of  Knarsfiorougby  in  an  aftion  of  trefpafs  brought  againft  ,^dcrftcward of 
them  vi  it  armisj  for  breaking  and  entering //^/s  hou(e,  and  a  court,  »£  the 
taking  away  his  goods,  aftfer  verdid.     The  writ  of  error  Pj*^^*  ^^«» 
was  direfted  to  the  fteward  of  the  court  of  the  borough  of  ^^cordin^to 
Rnorejborough  in  the  county  of  Torky  and  the  writ  of  error  immcinonal 
was  returned  by  the  earl  of  Burlington  as  fteward  of  that  cuftom,  »«"««* 
court ;  and  the  placito  was,  in  curia  domint  regis  pro  burgo^  de  ^^  itcward  had 
Knarejhorough  in  comitatu  Eborum  apud  in  burgo  power  to  make 

praeeUSfo  infra  jurifdiSiionem  ejufdem  curiae  fecundum  ufum  et  a  deputy,  or  that 
€.onfuetudinem  burgi  praediSli  a  tempore  cujus  contrarii  memoria  ^^  had ^dcpullr 
iominum  non  txj/iit  in  eodem  burgo  ufttatum  et  approhatum*  tationinwnt- 
Monday  lid  of  June  1 724,  coram  Thejher  fubfenefchalh  curiae  ing- 
ibidem.    Mr^  /i/mrr  for  the  plaintiff  ii)  error  took  exception, 

I.  That  it  did  not  appear,  the  under  fteward  had  power 
to  hold  the  court  j  for  the  writ  of  error  was  drrefted  to  the 
fteward,  who  is  fuppofed  to  be  the  judge,   and  he  returns 
the  writ;  and  it  is  not  faid  the  under-fteward  was  appointed  The  plaint  man 
by  deputation  in  writing  from  him,   nor  that  he  had  power  ^^^^^^^ 

be  general  in  a 
pka  of  trefpafa.    The  appearance  of  a  defendant  precludes  him  (h>ni  objeAing  to  the  propriety 
ol- regularitf  of  the  procefs  ifliied  to  compel  his  appeanuice*  R.acc.  1  Freem.  46S.  Sti.  1044* 
1072.  Ace  f  Vcfttr  220.  Law.  912.  Sro.  Dlf69Dtinuance  of  p^occfs^pL  u  Ref^KmderpL  12^ 
4iS- ^« 'SS»  Cowp.  21, 

to 


1 544  Mich.  Term  o,  Georgii  2.  regis. 

BLxuxrFtoit  to  make  a  deputy.     Sed  non  allocatur ;  for  per  curiam^  that 

Ilxi.         ^^  court   was  held  according  to  the  cuftom  ufed  time  out 

of  mind,    imports  that  by  the  cuftom  the  under-fteward 

might  hold  the  courts  and  there  was  no  neceffity  to  ihew 

how  he  was  appointed* 

The  fecond  exception  was,  that  the  plaiot  was  (aid  to  be 
di  placito  iranfgrejfmts  generally)  not  faying  whether  it  was 
trefpafs  on  the  cafe,  or  vi  it  armis ;  which  it  was  infifted 
was  ill,  and  for  that  Stiles* s  Rep.  86.  Hales  w.  Moot  evi2& 
cited,  where  in  error  upon  a  judgment  in  an  inferior  court, 
the  plaint  was  de  placito  debit!  generally,  which  was  faid  to 
be  uncertain,  becaufe  the  defendants  could  not  know  what 
was  demanded,  and  Baton  judico  held  it  a  good  exception, 
and  a  rule  was  pronounced  for  reverfal,  ni^j  6f  r*  Sed  nsn 
eillocatur ;  for  the  count  afcertained  which  fort  of  trefpfs  it 
was  for,  viz.  vi  et  armis^  and  trefpafs  vi  et  armis  is  an 
aSion  of  trefpafs*  And  as  to  the  cafe  of  debt,  in  the  king's 
b^ch  the  bills  are  de  placito  debiti  generally. 

Third  exception,  that  the  firft  procefs  was  a  copiasi 
whereas  it  ought  to  be  an  attachment,  i  RoL  Ahr,  780. 
L.  6.  In  debt,  If  a  capias  is  .the  firft  procefs,  and  not  a 
funmions,  though  the  defendant  appears,  and  pleads  to 
iflue,  and  found  againft  him,  yet  it  is  error^  and  not  aided 
by  the  appearance,  3^4  Jac.  i.  Sed  non  allocatur ;  for 
per  curiam^  it  is  aided  by  the  defendants  appearance.  And 
the  like  cafe  as  cited  before  in  RoUe  was  adjudged  direftiy 
contrary,  i\  Jac.  i.  B.  R.  Inch  v.  Goot^eld,  which  was 
after  the  former  cafe*  And  judgment  was  affirmed.  Nro, 
26,  lyiS, 

^iZ:ltl:     h^^    Neale,     Efq;     verf.     William     Ovlngton. 

Kot.  ctlntr.  ErroT.     C.   B. 

Trin.  12O.  .. 

ot.13  J-rTpU£  defendant  in  error,  William  Ovirigton^  brought 
^n  aUegation  J^  an  adlion  in  the  commbn  pleas  againft  the  faid  John 
fcdc  J^and^^^^^  -^^^/^  and  declared,  that  the  faid  John  and  Edmund  fFaller, 
rotamin  fcriptls  Efq.  23d  of  Nov,  I725.  fecit  quondam  noiamfuarh  infcriptis 
&manufua  vocatam  z  promiffory  note,  et  eandem  notam  adtunc  et  ibidem 
pwquwiH^h'  ^^  ^^^^  f"^  propria  fignavit  ei  per  eandem  notam  praediai 
of  them  promif-  Johannes  et  EamundUs  conjunifim  aui  feparatim  prtmiferunt 
ed,  &c  (iocs not jolverceidem  IVillielmo  velordini  llOOL  pro  vabre  recepto  fer 
IK  thfm*'  ^^'^'^^  Johannem  et  fTtllielmum ;  by  reafon  whereof,  and  bjr 
made  the  note.  Virtue  of  the  ftatute,  fcfr.  the  faid  John  became  feparately 
An  alkntiofi  ^^^^^  ^  P^X  ^^  ^^  ^^^^  ff^tlUom  the  faid  IIOO/.  tff.  Upon 
that  two  per-  '    /!  . 

fens  made  a  note,  and  thereby  jointly  or  ferfrally  promifcd  to  pay,  &c,  does  not  inppoct  that  ci« 
thcr  of  th«m  promilcd  feverally.  S.  C<Str.  819.  R.  ace.  Str.  76.  fed  vide  Ccfwp.  851, 
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Hen  affiimpjit  pl^ded,    verdift   and   judgment  was  given      Ncale 

againlt  the  faid  yohn  Neate.     Upon  which  he  brought  this    Qyf^^cTOK. 

writ  of  error.     And  upon  argument  this  judgment  was  re- 

verfcd,  Nov.  26,    1 728.  becaufe  the  note  is  laid  to  be  made 

by  two  perfons,  Mr.  Neale  and  Mr.  tValkr^  and  the  verb  is 

in  the  fingular  number,  fecit^  fo  that  it  don't  appear  to  be  * 

tnade  by  Mr.  NeaUy  againft   whom  the  aftiqn  is  brought, 

but  might  be  by  Mr.  Jvaller^  and  itdon't  appear  to  make  Mr. 

Neale  liable  by  his  figning.     2.  The  note  does  not  import, 

they  promifed  .feverally ;   for  the  note  fet  out  is,   that  they 

promifed  jointly  or  feverally,  which  is  not-  poiitive,    they 

promifed  feverally;   for  it  ought  to  have  been,  that  they 

promifed  jointly  and  feverally.     Mr.  iJtfW«/J«  counfel  for  the 

plaintiff  in  error,  and  Mr.  Strange  counfei  for  the  defendant 

in  error. 

The  King  againft  Thomas  Stone. 

*  S.  C.  I  S«ir.  Cafi  378. 

THE  defendant  was  conviSed  by  a  juftice  of  peace  of 
Dorfetjhtre  for  killing  a  fallow  deer  of  the  king's  in 
Cranhourne  Chace  \  and  the  conviction  was  qaafbed,  becaufe 
thcL  informer  was  the  witnefs :  divers  convi<5tions  having 
been  quafhed  for  the  fame  reafon  before.  Nov,  28,  1728. 

JohnBurchell  adminiftratof  of  William  Bur-^J^*^- ^*^' ^* 
chell  verf  Oliver  Slocock.  ^  ^"^  .'/   *  *  ^* 

THE  plaintiff  brought  an  aftion  on  the  cafe  againft  A  written  pro- 
the  defendant  upon  a  piomiffory  note,   wherein  the  "'^'f  ^'^*'^''^ 
plaintiff  declared,  that  the  defendant  Oliver  Slocock  and  one  P^J^^^^f/*^'"^ 
Thomas  Willifordl^  Mar.  1725.  ^c.fecerunt  quandarrt  notam  order  for  vjiue 
Juam  infcriptisy  vocatam  2,  promiflory  note,  manibusfuis  pro-  **ceivedofth« 

*     prius  adinde  fuhfcripiisj  bearing  date  the  fame  day  and  year,  P'"«'["*^'ps  *» 
and  delivered  the  (aid  note  to  the  inteftate  ff^ill.  B.  by  which  i^a  ncgSabk* 
note  the  faid  Oliver  and  Thomas  conjunSfim  et  divifim  promife^  note* 
tunt  folvere  to  the  feid  JVill,    loi.   lis,    in  three  months 
after  the  date  of  the  faid  note,  valor e  recepto  de  praemijjis  in 
kficoj  vocato  Rofemary   Lane^   late  in  the  poffeflion  of  one 
Thomas  Rower  Sherwin^  ratione  quorum  quidem  praemijjorum 
nee  non  vigore  /iatuti^  fcfr.     And  in  the  declaration  there 
were  other  counts,  but  to  this  count  the.  defendant  demur* 
red,  and  fhdwed  for  caufe,  that  the  note  fet  out  in  that  count 
is  not  a  promiflory  note  within  the  ttatute.     And  the  plaintiff 

X  joined  in  demurrer.  But  the  court  held  it  clearly  to  be  apro- 
"^iflbry  note  within  3^4  ^nn.  r.  9.     And  judgment  was 
given  for  the  plaintiff*    Nov.  26,  1728* 
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The  King  againji  William  Kent. 

tSnthc^feSl  npHE  defendant  was  conviSed  for  keeping  a  gun  for 

d^fl&mrnwi,   X    deftroying  the  game,  not  being  qualified  by  law,  i^c. 

appearance,  de   And  the  conviftion  being  removed  into  the  king's  bench  by 

fence,  andoMi-  certiorari  was  quaihed,  becaufe  the  information  was  fet  out 

he  fttted  to  have  ^^  he  exhibited  id  Nov.  i  Geo,  2.  and  the  witnefs  was  fivom 

happened  on  a    and  made  his  oath  of  the  truth  of 'the  fa£^s  contained  in  the 

^*y  ^'^T  *h**   information  the  faid  2d  of  Nov.  i  Geo.  2.    But  the  fummons 

information  ii     ^^  ^^  defendant,  his  appearance,  and  making  defence,  and 

aliped  to  have    the  convi6tion,  was  laid  to  be  the  2d  of  OSiobtr  i  Geo.  2. 

been  exhibited    ^hich  was  before  the  information  and  examination  of  the 
and  the  witneft    .-^^^/^     cp^ 
examined.  Wltnefs,  Wr. 

intr.  pafch.  i  Jamcs  Tulty  agatffft  Francis  Sparkcs  and  Chriftophcr 
G«.i.^B.R.  ]^^y^  executors  of  William  Donalfon. 

Uponftatlng  nHHE  plaintiff  brought  an  adion  of  debt  againft  the 
fa^stofliewa  J^  defendants  for  8oo/.  wherein  the  plaintiff  declared, 
bankra}^,^it  is  ^^at  William  Donalfon  in  his  life,  viz.  the  6th  oi  May  1704, 
neceiTarytofet  Hy  his  bond  then  dated  obliged  himfelf,  his  heirs  executors 
forth  that  there  and  admin  iftrators,  to  the  plaintiff  7«/i^  and  one  Philip  Rudf- 
s^c.^strTsTg.  ^'  whom  the  plaintiff  furvived,  in  the  (aid  fum  of  800/. 
I  Bam.  B.  R.  (^c.  with  condition  under  the  faid  bond  Aibferibed^  that  if 
59«  79*  the  heirs,  executors   or  adminiftrators,  of  the  faid  ffllliam 

Who  the  peti-    Aiould  pay  to  the  faid  plaintiff  Tully  and  Philips  or  the  fur- 
tioaen  were.      vivor  of  them,  or  the  executors  or  adminiftrators  of  the 
yy^^jWr/^^/^^furvivor  of  them,  400/.  within  two  months  after  the  death 

^of  the  faid  ff^illiam-i  in  cafe  cmc  Martha  Latimer  (hculd 

marry  the  faid  ff^illiamy  and  ihould  happen  to  furvive  himi 

in  truft  for  the  benefit  and  behoof  of  the  (aid  Martha^  her 

executors,   adminiftrators  or  affigns,    then  the  obligation 

fhould  be  void,  otberwife  (bould  remain  in  full  force ;  and 

the  plaintift  in  fad  fays,    that  after  the  making  the  faid 

And  that  they    bond,  viz.  the  8th  of  May  in  the  faid  year  1704,  the  &id 

were  creditors  to  Martha  married  the  faid   fVilliam  Donalfon  \   and  that  after 

theamonntof     ^ht  faid  marriage,  viz.   the   17th  of  May    1727,  the  faid 

tioncdlrt5*G.'i.  ^W//j^  Rudjby  died  and  the  plaintiff  furvived  him;   and  that 

c.  24.  the  faid  fVilliam  the  fame  day  and  year  made  his  will,  and  the 

An  a  negation     defendants  his  executors,  and  afterwards,  viz.  jd  of  Jtf** 

miffion^mjcd*in  *"  ^^^  '^"^^  J^^''*  ^he  faid  will  not  being  revoked,  died,  and 

due  form  of  law  the  faid  ^tfr/A<7  furvived  him,  and  is  yet  alive ;  and  that  after 

Is  not  fofficient   the  death  of  the  faid  ff^ll.  Donalfon^  viz.  roth  of  Jpril  1728, 

sB.r'.  <o!fcd    ^^  defendant  Frances  proved  the  bAAWiWdebita  juris  formal 

▼ide  5  G.  1.       that  the  (aid  Francis  and  Chriflopher^  or  either  of  them>  did 

c.  jcf.  7. 

A  debt  which  is  contingent  at  the  time  of  the  bankruptcy  is  not  difcharged  hf  a  certifiute. 
S.  C  Str.  867.  R.  ace.  Str.  1048,  Ji6o.  MofelyiS.  79.  3  WiK.  J46, 528.  yT.R.599*  BL 
795.  send  fee  Cockers  Bankrupt  Laws,  c  8,  9,  129.  to  162.  iieealfo  190.2.  s.  3.2,    Adebc 

ryable  if  a  wife  fliall  furvive  her  huiband  is  contingent  during  the  hufband^s  tde.  S .  C.  Str.  867. 
ace.  Mofeley  28, 79.  Upon  a  bond  conditioned  that  the  heirs,  executors,  or  adminiftntorf  of 
t(ie  obUgor,  Oiould  pay  a  ium  of  money,  *tis  not  a  good  breach  to  date  that  the  executors  had  not 
faidii,  imkiiiitUalfofiatcdthatl|(UUrciiMua>impiiidf  $tC«$tr.S6^  iBanaF4.A.R.67. 
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not  pay  to  the  plaintiff  the  faid  400/.  within  two  months  Tpllt 
after  the  death  of  the  faid  tVilUam  according  to  the  faid  ^jjj^x%%% 
condition,  whereby  the  bond  became  forfeited  ;  unde  a£iio 
acerevit  to  the  plaintiff)  to  demand  of  the  faid  defendants 
the  faid  800/.  but  the  defendants  the  faid  8oo/«  though  of-' 
ten  requefted,  have  not  yet  paid,  nor  hath  either  of  them 
paid  it,  &r. 

The  defendants  after  praying  oyer  of  the  bond  and  con* 
dition  ("which  was  granted)  plead  in  bar ;  that  the  faid 
fFilliam  Donalfon  being  a  fubjed  born  of  this  kingdom  after 
the  making  of  the  bond,  viz,  the  8th  oi  January  I7i0>  and 
for  feven  years  before  that  time  and  more,  and  afterwards3 
exercifed  the  trade  of  a  bifcuit  maker,  and  got  his  living  in 
diat  trade ;  and  that  he  fo  ufmg  that  trade  the  8th  of  JanU'^ 
ary  became  indebted  to  R.  //.  G.  5.  J,  C.  and  divers  other 
perfons,  in  the  fum  of  200/.  and  more ;  and  being  fo  in- 
debted, and  after  the  20th  of  May  1716,  viz.  the^th  of 
January  1720,  his  faid  debts  not  being'  paid,  became  a: 
bankrupt,  ^c,  and  the  faid  W}lliam  fp  being  a  bankrupt) 
the  8th  of  February  following  a  commiifion  of  bankruptcy 
under  the  great  feal  dehita  juris  forma  emanavit  againft  him, 
dire<Eled  to,  tfc*  as  by  the  faid  commiffion  appears ;  by  vir- 
twe  whereof  afterwards,  viz.  the  firft  of  March  in  the  faid 
year  the  commiffioners  declared  him  a  bankrupt,  &fr.  and 
that  he  furrendered  himfelf,  and  conformed  as  by  the  fta- 
tute  5  G.  c.  24.  intitled  an  aft  for  the  better  preventing 
frauds  committed  by  bankrupts  is  provided  ;  that  the  com- 
miffioners the  i6th  of  March  following  certified  to  the  lord, 
chancellor  under  their  hands  and.fcals,  i^c.  that  four-fifths 
of  his  creditors  in  number  and  value,  who  had  duly  prove4 
their  debts,  figned  the  certificate,  and  certified  their  con- 
fent  to  allow  the  faid  certificate,  and  to  difcharge  the  faid 
bankrupt  5  that  the  lOth  of  April  1721,  three  of  the  faid 
commiffioners  under  their  hands  and  feals  certified  the  lord 
chancellor  fuch  figning  and  confent  of  tlie  faid  creditors ; 
that  the  7th  of  July  1721  the  certificate  was  confirmed  by 
the  lord  chancellor,  and  was  entred  on  record  in  chancery 
by  virtue  of  an  order  of  the  lord  chancellor  made  upon  the 
petition  of  the  bankrupt  bearing  date  the  8th  of  July  1721 ; 
the  bankrupt  having  firft  fworn,  that  the  certificate  and 
confent  of  his  creditors  thereto  were  obtained  juftly  and 
without  fraud,  as  by  the  certificate  produced  in  court  and 
by  the  records  of  the  faid  court  fully  appears.  To  which 
plea  the  plaintiff  demurred,  and  the  defendant  joined  in  de*  ' 

murrer. 

This  cafe  was  argued  Trinity  term  laft,  1728,  by  Mr. 
Strange  for  the  plaintiff,  and  by  Mr.  Joceline  for  the  de- 
fendant. And  firft,  exception  was  took  to  the  plea,  be- 
caufe  it  did  not  fhew,  who  were  the  petitioning  creditors, 
nor  in  what  fums  they  were  creditors.  Now  by  the  aft  of 
5  G.  I.  c,  24.  no  commiffion  is  to  iffue  on  the  petition  of 

Vot.  n»        V  3  t'         ,  one 
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TviLr  one  creditor,  unlefs  his  debt  is  lOoL  nor  upon  the  peti- 
SpAR^sf  tionof  two  creditors,  unlefs  the  debt  is  150A  nor  on  the 
petition  of  three  or  more,  unlefs  their  debt  is  200/.  and 
therefore  that  is  a  matter  neceilary  to  be  averred,  for  it  is 
traverGible;  for  if  the  creditors  that  petitioned  for  the  com- 
cniflion  are  not  creditors  to  iuch  a  value,  the  ifluing  the 
conuniflion  will  be  void. 

On  the  other  flde  it  was  argued  for  the  defendant,  that  it 
was  alleged  in  the  plea,  that  the  commiffion  iSu^  deblta 
juris  format,  which  was  fufficient,  for  it  has  been  adjudged 
'  in  Lutw.  274.  Lawfon  v.  Lamb^  that  in  an  adion  brou^c 

by  aflignees  of  commiffioners  of  bankrupts,  they  need  not 
fet  out  the  proceedings  of  the  commiffion  and  commiffioners 
at  large.  And  in  Lutw,  451.  Slaughter  v.  Pierrepomty  it 
Was  held  that  it  need  not  appear  in  a  plea  of  affignment  by 
commiffioners  of  bankrupts,  that  the  bankrupt  was  indebted 
in  100/. 

But  the  cx>urt  held  the  plea  naught  for  dus  exception* 
For  as  to  the  cafe  in  Lutw*  274.  that  was  in,  cafe  of  a  de- 
claration brought  by  the  affignees,  wherein  a  (hort  way  of 
declaring  hath  oeen  allowed  upon  the  authority  of  a  great 
number  of  precedents.  But  as  to  the  other  cafe  in  Lutw. 
451.  of  a  plea,  that  was  long  before  the  ftatute  of  5  G.  z. 
€,  7^  f  20.  which  is  exprefs,  that  no  commiffion  (hall 
iffue,  unlefs  the  creditors,  who  petition  for  a  commiffion, 
are  creditors,  in  fuch  fums  as  are  mentioned  for  that  puqpofe 
in  that  aA.  But  in  this  plea  it  is  fo  far  from  mentioning, 
in  what  fums  the  petitioning  creditors  were  creditors,  that 
it  does  not  mention  there  was  any  petition  at  all.  But  by 
the  13  EL  c.  7.  /  2.  the  chancellor  is  impowered  to  iffiie  a 
commiffion  only  upon  complaint  made  to  him  in  writing* 

But  it  was  farther  infifled  upon  by  the  counfel  for  the 
plaintiff,  that  this  bond  was  not  difcharged  by  the  a£t  of 
bankruptcy  and  certificate  within  the  intention  of  the  a£b» 
Nor  is  the  defendant  aided  by  the  z€t  of  j  G»  i.  r.  31.  for 
explaining  and  making  more  effedual  the  feveral  ads  con- 
cerning bankrupts ;  for  the  400/.  in  the  condition  was  pay- 
able at  a  day  after  the  bankruptcy  committed,  viz,  within 
two  months  after  the  death  of  frilUam  Donalftn  the  bank- 
rupt, and  upon  two  contingencies,  viz.  if  Martha  Latimer 
married  him,  and  furvived  him.  And  a  cafe  was  dted  be- 
tween Codling  and  Godlfng^  Pafch.  1 1  jfnn.  where  in  an  ac- 
tion of  debt  upon  a  bond  dated  before  the  a£E  of  bankruptcy 
committed  by  the  defendant,  it  appeared  the  money  in  the 
condition  was  not  payable  till  after  the  zQt  of  bankruptcy^ 
the  defendent  infifted  ne  ought  to  be  difcharged  upon  com- 
mon bail  by  virtue  of  the  ftatutes  about  bankrupts,  but  it 
was  ruled  that  he  ihould  be  hele  to  Ipecial  bail.    And  the 

plaintiffs 
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plaintiffs  could  not  come  to  prove  this  debt  within  the  7th      Tottr 
G.  I.  c.  31.  becaVife  it  depends  upon  two  contingencies.  SrAixit. 


On  the  other  fide  it  was  infilled  on  for  the  defendants, 
that  this  was  debltutn  inpraejenti^  though  ifw^s  folvendum  in 
fiituro.  Cro.  Jac.  Neal  v.  ShiffieUy  254.  and  therefore 
would  be  barred  by  the  zSt  of  bankruptcy  and  certificate,  iSc, 

But  all  the  jud^  were  of  opinion,  that  a  creditor  uixm 
a  bond,  wjth  condition  to-piay  money  at  a  future  day  fubfe* 
quent  to  the  a£l  of  bankruptcy,  before  7  G.  1.  V.  31.  could 
hot  be  admitted  to  prove  fuch  debt,  or  to  have  any  dividend, 
before  fuch  fecurity  became  payable.  And  that  a£t  recites 
ft  to  have  been  a  queftion,  for  remedy  whereof  that  ad  was 
made.  And  it  would  be  hard  upon  the  former  a£ts,  to  put 
fuch  a  conftru£lion  as  to  bar  a  man  of  his  debt,  when  he 
could  not  come  into  the  commiffion,  and  have  the  benefit 
of  it.  Then  as  to  the  ftatute  7  G.  i.  r.  31.  thatena£ls, 
that  any  perfon  who  hath  given  or  fliall  thereafter  give  ere* 
dit  on  fubh  fecurity  as  aforefaid,  [referring  to  the  fecurities 
mentioned  in  the  recital]  to  any  perfon  who  was  or  (hould 
become  a  bankrupt,  upon  a  good  and  valuable  confideration 
bona  fide  for  any  fum  of  money  or  other  matter  or  thing 
whatfoever,  which  ihould  not  be  due  or  payable  at  or  be- 
fore the  time  of  fuch  perfons  becoming  bankrupts,  ihall  be  * 
admitted  ^o  prove  his  bond,  lie*  for  the  fame,  in  fuch 
manner  as  if  it  was  payable  prefently,  and  not  at  a  future 

'  day,  and  fhall  receiye  a  proportionable  dividend,  ^c.  of 
fuch  bankrupt's  eftate  in  proportion  to  the  other  creditors 

'  of  fuch  bankrupt,  deducing  only  thereout  a  rebate  of  in- 
tereft,  and  difcounting  fuch  fecurities  payable  at  future 
times,  after  the  rate  of  5/.  per  cent,  per  annum  for  what  he 
Ihall  fo  receive,  to  be  computed  from  the  adual  payment 
thereof,  to  the  time  fuch  debt  or  fum  of  money  (hould  or 
would  have  become  payable  in  and  by  fuch  (ecurities  as 
aforefaid.  Then  follows  a  claufe,  that  the- bankrupt  fbould 
be  difcharged  of  fuch  fecurities.  Now  it  being  uncertain, 
whether  this  bond  fhould  ever  become  due  or  not,  it  de« 
pending  upon  two  contingencies  which  had  not  both  hap- 
pened at  the  time  of  the  aft  of  bankruptcy  committed,  it 
was  impoffible  to  make  fuch  abatement  of  5/.  per  cent,  as 
the  z&  directs;  and  therefore  this  bond,  the  court  held, 
was  not  witiiin  that  aft  5  and  therefore  they  were  of  opinion, 
to  give  judgment  for  the  plaintiff.  But  Mr.  Joceline  took 
an  exception  to  the  declaration,  that  it  was  not  averred, 
that  the  400/.  was  not  paid  bvthe  heirs  of  ff^illtam  Donalfon^ 
nor  that  the  400/.  was  ftill  due;  but  only  that  the  defend* 
ants  had  not  paid  it ;  which  was  a  fatal  fault.  And  the 
court  being  of  that  opiniofa,  Mr.  Strange  moved  July  10, 
in  Trw/fjr  term  1728.  for  leave  to  difcontinue  upon  pay- 
ment of  cofts,  which  was  granted. 

3  ^  ^  Afterwards 
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.  TuLLT  Afterwards  the  plaintifF  brought  a  new  a^on  on  the  feme 

^  bond  againft  the  defendants,  but  amended  the  fault  in  the 

ppAKKxs.  fy^^^j.  declaration,  by  aVerring,  that  the  heir  of  Donalhn 
had  not  paid  the  400/.  nor  any  body  elfe.  And  the  ae- 
fendant  amended  his  plea  m  feveral  things ;  to  which  there 
was  a  demurrer  by  the  plaintifF,  and  a  joinder  in  demurrer; 
which  record  is  cntred  Mich.  2  Geo.  2.  B.  R.  RcU  And 
the  caufe  coming  on  in  the  paper  Nov,  26,  this  AScb.  term, 
I  •  judgment  (a)  was* given  by  the  whole  court  upon  the  me- 

rits, that  the  plaintiff's  debt  was  not  barred  by  the  matter 
comprifed  in  the  plea,  becaufe  it  was  not  within  7  G.  u 
<.  31.  for  the  reafons  mentioned  before. 

{a)  This  judgment  was  afterwards  afivmed  upon  a  writ  of  error.    Vidf 
pod.  1570. 

^'^u  ?z\mtx  verj.  Ekins. 

JL.  K*  Rot.  347. 
/// Jfr t- ' j7^  '  ^'jT  S.  C.  Str.  817.  but rathertlifferently  reported  I  BamaitL  B.  R.  113. 

^-^^^-^^^totlnPHE  plaintiff  Henry    Palmer,   a$  aflignec  of   John 
i/'  ZO     plead  even  JL     Palmer^  brought  an  aftion  of  covenant  againft  £//- 

'3^X7  againft  an  aflfm;,  %aheth  Ekins  for  non-payment  of  rent,  wherein  he  declared. 
^,chl' uma.  that  John  Palmer  was  feifed  in  ffee  of  the  meffuage,  lie.  and 
mount  to  pl^ad-  being  fo  feifed,  the  27th  ol  March  1716,  by  indenture  made 
ing  that  the  kf.  between  him  on  the  one  part,  and  the  defendant  on  the 
^ft*i^thc  ^r  o*er  part,  (one  part  of  which  indenture  fealed  by  the  dc- 
inifcswhenhe  fendant  the  plaintifF  produces  in  court)  demifed  to  the  de- 
made  the  leafe.  fendant  a  melTuage  in  the  pariQi  of  St.  Muhael  Crooked  Lane 
Inan  »«*«»  of  i^,^^^  for  twelve  years  from  Lads-day  1716,  rendring  18/. 
covenant  lucn  '        ,,         //••!  \      r  -  \  ^  1      -n    1  \  * 

pleaisbadupoD  f^^  tf«««;w  during  the  laid  term  to  the  taid  John  raimer^  his 

agetieraldemnr- heirs  and  affigns,  payable  at  four  quarterly  payments^  that 
"■^^/^^^J^^^"  the  defendant  by  the  faid  indenture  covenanted  to  pay  the 
theleafewashy  ^^^^  rent  at  the  days  and  times  in  the  faid  indenture  men* 
indentur^.  R.  tioned  to  the  faid  yohn  Palmcry  his  heirs  and  affigns  s  that 
•^^*"?J"54«  by  virtue  of  this  demife  the  defendant  entred,  and  continued 
prev^itlT  poffeffed  of  this  meffuage,  ^'z.  till  after  the  26th  of  March 
plaintiff  from  1 725,  Thzt  jfohn  P aimer  being  feifed  of  the  reverjlon  in 
having  judg-  fte,  by  leafe  and  releafe  dated  the  22  W  23  Nov,  1723,  con-» 
J^plea  that  the  veyed  it  to  Henry  Palmer  the  plain tifFin/ee;  then  the  plain- 
leflor  made  a  tiiF  afligns  his  breach,  in  the  defendant's  not  paying  three 
conveyance  m  quarters  rent  due  and  ending  Lady-day  1725.  The  de- 
Urf^^^h^  fendant,  protejando  that  John  Palmer  did  not  make  fuch 
traverfe  that  he  leafe,  for  play  fays,  that  John  Palmer  was  feifed  in  fee  of 
wasafttpwards  this  meffuage  19th  of  Nov.  1706,  and  being  fo  feifed  by 
^taiTKwntto  ^^^'^  ^"^  releafe  dated  the  19th,  and  20th  of  Nov.  1706, 
pleading  that  he  Conveyed  this  meffuage,  iSc.  to  one  John  Bragg  in  fee;  and 
hadnointereft  traverfes,  abfque  hoc^  th2it  Jfohn  Palmer  ad  allquodtempuspo/l 
whe^^hTiSdr  pr^^d^^^^^  ^Q^J^  ^f  ^^'  ^  7^^>  feifitusfuit  de  mejjuagio  prae^ 

the  leafe. 

Xftatcs  of  inheritance  arc  priml  facie  prefumed  to  continue.  D .  ace  T.  Jon.  iSi.  Arg.  ante  174. 
A  demurrer  confeflcs  nothing  v\rhich  is  iH  pleaded.  R.  ace.  ante  loss*  12^3.  D.  ace.  anca  1173. 
Vide  ante  18.  .... 
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di^o  in  dominicofuo  ut  de  feodoy  modo  etforma  as  the  plaintiff      Palmer 
declares.     To  this  plea  the  plaintiff  demurred  generally,       «  '^. 
and  the  defendant  joined  in  demurrei^.  ***'*' 

This  cafe  was  argued  at  feveral  times  by  Mr,  ferieant 
GlrdUr^  Mr.  ferjeant  Baines^  and  Mr.  Faxaktrley  for  the 
plaintiff,  and  by  Mr.  ferjeant  Belfield^  Mr.  t^^r,  and  Mr. 
/V/w^r  for  the  defendant.  And  the  26th  of  Nov.  1728,  I 
at  my  brothers'  defire  delivered  the  opinion  of  the  ^ourt, 
that  the  plea  was  ill,  and  the  plaintiff  ought  to  have  judg- 
ment.    And  we  refolved, 

1.  That  the  defendant  could  not  plead,  yohn  Palmer  nit 
hahuit  in  tenement  is  at  the  time  of  the  leafe  made,  to  an  ae-  • 
tion  brought  by  John  Palmer^  fuppofmg  he  had  not  con- 
veyed to  the  plaintiff:  becaufe  it  appearing  upon  the  face  of 
the  declaration,  that  the  leafe  was  made  to  her  by  indenture 
made  between  yohn  Palmer  and  her,  which  (he  had  exe- 
cuted ;  fhe  is  eftopped  by  the  indenture.     And. for  that  pur*- 
pofe  the  cafe^  of  Kemp  v.  Goodhall^  Pafcb»  4  Annae^  B.  R*    ^ 
ante  1154-  in  debt  for  rent  by  indenture,  if  the  defendant 
pleads  nil  habuit  in  tenementisy  the  plaintift  may  demur  and 
heed   not  reply   the  eftoppel,  becaufe  it  appears  upon  the 
declaration;  but  if  the  defendant  plead,  nil  habuit  in  tene-* 
mentisy  and  the  plaintiff  replies,  habuity  Ofr.  the  jury  may      / 
find  the  truth  notwithftanding  the  indenture*  / 

2.  That  the  affignee  (hall  take  advantage  of  the  j/loppel^ 
C.  L.  352.  4  Co.  53.  Privies  in  eftate  as  the  feoffee,  lef- 
fcty  tic.  (hall  be  bound  and  take  advantage  of  ejioppelsy 
I  Salk,  276.  Trevivan  v.  Lawrence.  If  A,  leafe  by  indent 
ture  to  B.  lands  in  which  he  hath  nothing,  and  afterwards 
A.  purchafes  the  lands  in  fee,  and  fells  them  to  D.  and  his 
heirs,  D.  (hall  be  eftopped.  And  where  the  efloppel  works 
oti  the  intereft  of  the  land,  it,ruas  with  the  land,  intowhofe- 
foever  hands  the  land  comes. 

3.  That  this  plea  of  the  defendant  amounted  tor  a  fpecial 
nil  habuit  in  tenementisy  for  by  the  inducement  to  the  tra- 
yerfe  flie  fhews,  that  John  Palmer  in  i7o6,  long  before  he 
made  the  leafe  to  the  defendant,  which  was  in  17 16,  con- 
veyed in  fee  to  Bragg^  If  fo,  John  Palmer  had  nothing  \n 
the  meffuage,  Wr.  when  he  made  the  leafe.  For  an  eftate. 
in  fee-fimple  is  always  intended  to  continue,  unlefs  it  be 
fhewn  to  be  conveyed  away  or  determined.  Therefore  this 
plea  amounts  to  a  fpecial  nil  habuit  in  tenementisy  which  is 
no, more  to  be  admitted  to  be  pleaded  by  a  leffce  by  inden- 
ture, than  a  general  nil  habuit  in  tenementis.  But  the  de- 
fendant by  a  proper  inducement  might  have  made  this  tra- 
verfe  gooa  j   as  if  he  had  pleaded  in  bis  inducement  to  the 

traverfe. 
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PALMBt      traverfe>  that  y.  S.  was  fcifed  of  the  meflTua^  in  fee,  ana 
ixTif  s«       being  fo  feifcd  conveyed  it  to  Ifohn  Palmer  fcr  his  life,  and 
;  that  John  Palmer  i>etng  fo  feifea  m^ide  the  leafe  to  die  de- 
fcv^%atj  and  afterwards  cpnvey^d  to  the  plaintiff,  and  diat 
ihed*  yohn  Palmfr  diedi    whereby  he  would  have  (hewed) 
that  an  intereft  pa(t:  by  the  leafe  to  the  defendant  as  long  as 
John  Palmer  lived,  and  that  by  his  death  the  lea(e  was  de- 
^  termined  \  then  fuch  trayerfe  as  in  the  prefent  cafe  would 

have  been  good.  For  the  eftoppel  that  appeared  upon  the 
lape  of  the  declarationi  would  have  been  avoided^  by  (hew- 
ing an  intereft  paft ;  and  fuch  plea  would  not  have  amounted 
%o  a  nil  babuit  in  tenemintis^  becaufe  an  eftate  for  life  would 
have  appeared  to  have  been  in  jfobn  Palmer.  Bqt  no  inte- 
reft appears  to  be  in  John  f aimer  in  this  cafe^  v^en  the 
leafe  was  made  to  the  defendant ;  nor  can  the  court  intend 
there  was  any  intereft  in  him|  (ince  the  plea  (ets  puta  conr 
veyance  before  the  leafe  to  Bragj^  in  (eeTiimpIei  whidi  ef- 
tate muft  be  ii^tended  tp  ppntin^e^ 

I 

But  it  was  objected  by  the  defendant^  coonfel,  that  aa 
affignee  by  efioppd  cannot  maintain  an  adion  of  covenant. 
And  for  that  M^re  419.  pL  577.  fo  held  in  the  cs^of 
Nokes  V.  Andevy  Cro.  ^liz.  373,  4.36,  437.  where  the  plain? 
tiff  declared,  that  j^obn  King  let  the  lands,  lO  Elix.  to  the 
defendant  for  f^  term  of  years*  that  the  defendant  granted 
'them  by  indenture  to  one  Jbell,  in  which  the  defendant  co- 
venanted, that  Abelf  and  his  affigns  (hou]d  peaceably  enjoy 
'  without  interruption  of  any  pcrfon  I  tha^  >wtf  15  ^Ih^vt^ 

figned  to  the  plaintiff;  and  then  ^eges  farther,  that  long 
teforc  John  JTifi^'had  anjr  thing  in  the  land,  one  Rti^ert 
King  was  feife4  thcr<;of  in  fee,  v/z.  7  £//«.  and  betn|  (b 
feifed  died  ifeifed  I  <(  Eliz.  whereupon  the  land  defcendra  to 
Thomas  King^yAio  entred  upon  the  plaintiff  and  ouf^  him  ^ 
and  after  a  verdid  for  the  plaintiff  it  was  n[iovcd  iq  arre^  of 
judgment,'  t'hat  the  plaintiff  not  having  (hewn,  that  ychn 
'King  had  any  thing,  when  he  made  tha  leafe  to  the  defend- 
ant, and  the  defendant  having  granted  to  Abellhy  indenture, 
nodiing  paffcd  thereby,  but  ^  eJoppel\  then  when  AheU  af- 
iigned  to  the  plaintiff^  nothing  pafied  y  for  leflec  by  eftfppld 
cannot  a^gn  any  thing  over;  and  then  the  plaintiff  is  not 
fuch  an  aiHgnee  asi  could  maintain  an  a^on  of  covenant 
againft  the  defendant;  and  the  court  were  of  that  opinion, 
that  covenant  will  not  lie  upon  an  affignment  of  an  elhite  by 
eJloppeU  And  that  upon  the  whole  record  it  appeared,  that 
the  plaintiff  \vas  but  aCignee  by  ^ijftfr^/;  for  the  defendant 
having  traverfed  the  eftate  laid  in  the  declaration  in  J^bn 
Palmer^  the  plaintiff  by  his  demurrer  has  confefled  the  pleai 
to  be  true,  that  John  Palmer  had  not  fuch  eftate,  when  he 
inade  the  leafe,  as  the  plaintiff  has  alleged 

'  •   .'      ' ^  To 
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To  which  it  was  anfwered,  that  the  cafe  cited  out  of  Palmir 
Cro.  Eliz.  436.  docs  by  no  means  come  up  ti  the  cafe  in  j^J'„,, 
queftion.  For  there  upon  the  very  face  of  the  declaration) 
it  being  alleged,  that  R$bert  King  was  feifed  in  fee,  before 
John  King  made  the  le&fc  to  the  defendant,  and  aUb  when 
the  defendant  affigned  toJMI,  and  al(i\when  Jhell  affigned 
to  the  then  plaintiff,  no  eftate  being  laid  to  be  in  John  King^ 
when  he  made  the  kafe  to  the  defendant  \  it  appeared  to  - 
the  court,  that  the  leafe  from  the  defendant  there  to  Mill 
was  only  a  leafe  by  eftoppil^  and  nothing  of  an  intereft  could 
pafs  thereby,  and  confequently  nothing  could  pafs  by  AbilP% 
alignment  to  the  plaintiff.  But  here  upon  uie  hce  of  the 
declaration  a  good  title  appears  in  the  plaintiff;  and  th^t 
being  fo,  the  declaration  of  itielf  is  good,  and  the  defend- 
ant by  her  plea  pleads  a  fa£l,  which  by  her  indenture  fhe  is 
cftopped  from  pleading,  which  makes  the  plea  ill,  and  what 
is  ill  pleaded  no  demurrer  confeflTes.  No  more  than  if  the 
plaintiff  declares  in  debt  for  rent  by  indenture,  the  defend- 
anr  pleads  nil  habuit  in  tenementis-,  and  the  plaintiff  demurs  ; 
diis  deeiurrer  does  not  confefs,  that  the  plaintiff  hs^  nothing 
in  the  lands.  The  defendant  beine  then  eftopped  by  her 
indenture,  from  pleading  this  fytcm  nil  habuit  in  tenementis^ 
Ae  plamtifF  as  aiSgnee  of  the  land  (which  he  mufl  be  took 
to  be  notwithflanding  this  ill  plea)  may  take  advantage  of 
the  eftoppeL  But  in  truth  the  cafe  in  Croke  was  adjudged 
for  the  defendant,  becaufe  no  breach  appeared  in  the  decla* 
ration.  It  was  objected  fiarther,  if  by  poffibility  an  intereft 
could  pafs  to  the  defendant  by  this  leafe,  it  could  not  work 
by  efloppel;  now  though  it  is  pleaded  that  John  Palmer 
granted  in  fee  to  John  Braggy  yet  *  Bragg  might  rwant  him 
an  eftate  per  outer  vie^  of  which  be  might  be  feifed  when  he 
made  the  defendant  the  leafe,  fo  that  an  intereft  might  pais 
during  the  life  of  ceftuf  que  vie.  To  which  it  was  anfwered, 
that  a  conveyance  being  pleaded  from  John  Palmer  to  Bragg^ 
it  IS  to  be  prefumed  to  continue,  the  contrary  not'bcing 
ibewn. 

Another  objedion  was,  that  ^^^/s  are  odious,  and  not 
to  be  conftrued  or  raifed  by  implication.  The  anfwer  to 
which  was,  here  was  no  conftrudion  by  implication,  but  a 
plain  eftoppel  appeared  upon  the  face  of  the  declaration  as  t« 
the  matter  pleaded  in  this  plea. 

The  bft  objedion  was,  that  the  pl^ntiff  haddemuired 

rerally,  whereas  if  he  would  have  took  advantage  of  this, 
ought  to  have  demurred  fpecially,  and  affigned  thi^  for 
caufe  \  efpecially  fmpe  the  ftatute  of  4  Ann.  e.  16.  for  tho  ^ 
amendment  of  the  law^  which  ena£b  that  the  judges  fhalt 
give  judgment  according  as  the  very-  right  of  the  caufe  of 
the  matter  in  law  appear  to  them,  fcf  r. 

To 
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pALMBR  To  which  it  was  anfwered)  that  the  right  of  the  caofc 

Ztuiv  *^^  matter 'in  law  appear  to  be  with  the  plaintifFj  for  the 
■  court  ^nd  juries  are  bound  by  efioppels^  as  when  the  plain-s* 
tifF's  title  in  eje<5lment  is  by  {ftopptl^  and  the  defendant 
pleads  the  general  iiTue ;  fuch  title  is  a  good  title  in  law» 
1  &alk.  276.  Trevivan  v.  Lawrence.  And  judgqient  vras 
given  for  the  plaintiff  A''^.  26,  1728. 


intrKrich.i3  Thomas  Bowers  verj.  Robert  Man* 

Geo.  I.    C.  B,  . 

Rot.  522.  et  S.  C.  but  with  fome  differeDM.  [a)  Str.  819. 

Pafch.  I  Geo.      

2.B.R.Rot.  PTTI  HE  plaintiff  Bowers  brought  a  writ  of  error  upon  a 
A  certiorari  in  J^^  judgment  given  againft  him  by  nihil  dicii  in  debt  upon 
error  tp  verify     ^  bond   in  the  common  pleas.     And  he  affigncd  in  Trin. 

errors  afligned      .  ^  r»-ij^*2-  r 

inuft  bear  teftc  ^^'"'^  IT^Qj  want  of  an  origmal,  and  want  of  a  warrant  of 
after  the  aflign-  attorney,  and  one  fertiorari  was  directed  to  the  chief 
ment  of  errors,  juftice  of  the  common  pleas  as  to  the  warrant  of  attor- 
ney, and  another  certiorari  was  dtreded  to  the  cu/lds  bre- 
pium  of  the  common  pleas,  which  bare  tefte  the  ^ift  of 
yune  2727,  which  was  before  the, errors  were  affigned, 
upon  which  the  (uftos  brevium  returned^  that  there  was  no 
original,  Jifr.  The  defendant  in' error  pleaded,  in  mdbefi 
frratum.  And  judgment  was  affirmed,  nifi^  ISc.  becac^ 
the  plaintiff  in  error  ought  to  take  out  a  certiorari  to  verffy 
his  error,  that  there  was  no  original ;  but  this  certiorari 
bearing  iejie  before  the  affignment  of  the  errors,  could  not 
be  a  certiorari  upon  that  affignment  of  errors*  Mr.  Strange 
for  the  defendant  in  error, 

(a)  According  to  the  report  in  Str>  the  certiorari  bore  telle  befcre  iht 
Writ  oi  error,  and  the  court  heid,  it  did  not  verify  the  qiors,  andcoi|ld  not  1^ 

uke^to  be  tire  writ  U\e  coart  h<|d  aw^r^^ 
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=  Emery  verf.  Bartlett.  ,„^.  „a, ,  o.^ 

a*  B.  R.  Rot. 
S.C.  <fifferently  rqx>rted.  X  Barnard.  B.R.  I aS,  154. 

IN  error  brought  by  Bartlett ^  to  reverie  a  judgment  a  promlflbiy 
given  againft  him  by  the  court  of  record  of  the  city  of  "lf*f.*?.*'*^*"5 
Lttchpeld^  in  an  adtion  upon  the  cafe  upon  feveral  pro- given  for  vaiuo 
mifes,  brought  by  fm^fy  agamft  him,  and  judgment  by  del  received,  vide 
fkult,  and  a  writ  of  inquiry  executed,  and  intire  damages  J"** '*J^!-   . 
found  aod  final  jud^ent  given/    In  the  (ieclaratten  there  ^n^J^f^^^^'JJ^ 
were  two  counts.    The  firft  was  upon  a  promiffory  note  by  the  payee  of 
made  within  the  jurifdidion  of  the  court,  and  fubfcribed  by  a^oteagainftthe 
the  defendant,  by  which  he  promifed  to  pay  Emery  59/.  lOi.  3;^^jjonftlS^ 
upon  demand  for  value  received.     And  the  exception  to  that  the  Qote 
that  count  Wis,  that  it  was  not  averred,  that  the  value  was  "^^  mad«  for 
received  within  the  jurifdiftion  of  the  court.     For  Mr.  li^'n'll^nw'ftftB 
Parker  for  the  plaintiff  in  error  afSfted,   that  that  was  the  that  the  value 
foundation  of  the  note,  and  that  thetefore  it  was  neceflary  ^f*  f«c«ved 
to  be  received  within  the  jurifdiSion,  to  give  the  court  a  diSSonoVthe in" 
jurifdi£lion  over  the  caufe.     The  fecond  count  was  upon  an  ferior  court,  vide 
injimul  computaffet^  wherein   the  plaintiff  £i«^ry  below  de-anic  21 1,  795. 
dared,  that  the  defendant  Bartlett  accounted  with  her  with-  JP**  ****  ^*^* 
in  the  jurifdidrion  of  the  court,  for  divers  fumsof  money,  An'a^diinan 
anteiunc  debitis  et  ei  adtunc  a  retro  infoluois  exijlentibus^  i^c,  inferior  court 
And  the  exception  to  this  was,  that  it  was  not  averred,  that  "J*"^ *^"*""* 
the  fums  of  money-  were  due  within  the  jurifdiftion  of  the  ftate  thaVthe^^ 
court.     And  it  was  urged,  that  if  die  debt  was    not  con-  fums  in  arrear 
trailed  within  the  jurifdiftion  of   the  court,    the  laying  «>"5"nj"? 
the  accounting    to   be  within   it    would    not    be    fuffici- ^„  ^^^J^,^^^" 
cnt,  becaufe  the  accounting  did  nor  alter  the  ^n?ture  of  the  wcr.  :n  arrear 
debt.     And  for  that  were  cited  the  cafes  of  Harrendenv."^'*^^'^^^^  J^nC- 
Palmer,  Hob.  S3.    Done  v.  Thorn.  Allen  72.  ^"J' v.  £^w.  ;;;?;; J^^^^^^ 
Stiles  Rep.  472.     Sir   Thomas  Jones  j\,j.    and  2  Lfv,  165.  clstr  ?.i    vide 
pullv.  Palmer.  But  the  court  were  of  opinion  ris  t  ;  Liu.  hti^  ^    '21*1  70$, 
that  the  promiffory  note  being  lai4  tp  have  bvCii  nusl^  wMy  Inhere  dted?** 

iu     ■   ■     " 
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in  the  jurifdidion  was  fufficient,  becaufe  whether  it  wis  for 
value  received  or  not  it  would  not  be  material,  for  an 
adion  upon  a  promi(iJ)ry  note  payable  to  a  man  or  order, 
though  it  was  not  for  value  received,  is  maintainable  upon 
the  ftatute  of  3  E^  5  jinn»  c.  9.  and  if  value  received  is  in  die 
note,  there  is  no  occafion  to  prove  that  the  value  was  paid. 
As  to  the  exception  to  the  fecond  count,  die  court  alfe 
over-ruled  it,  becaufe  the  adion  was  grounded  upon  the 
ftated  account,  which  was  laid  tobfc  ftated  widiin  tbeja- 
rifdiAion.  And  though  the  ftating  the  account  might  not 
alter  the  nature  of  the  debt,  yet  giving  the  ftated  account 
in  evidence,  would  be  good  evidence  to  prove  the  dedara- 
tion*    Andjudgment  was  affirmed|  /Iri.  7,  1728. 


If  a  barrifter 
brings  a  tnind- 
tory  a^oa  he 
loaykytbeve. 
nue  in  Middle- 
fext  andkeqyit 
there.  R.acc. 
^  WUC 159.  ace. 
iViTtWA 


Burroughs  verf.  Willis, 

S.  C.  X Barnard.  B.  R«  114.  Str.  822.  and  djflcrendjr  repoited.  Tt2%.^, 

TH  £  defendant  had  obtained  a  rule  to  change  die  v#- 
nue  out  of  Middlifexi  in  an  adlion  for  money  received 
to  the  plaintifF's  ufe,  upon  the  comnnon  affidavit^  that  Ae 
caufe  of  adion  (if  anv)  arofe  in  Hampflnr^^  Mr.  Fiher 
n  ved  for  the  plaintifF,  ^  difch^rge  the  rule,  becaufe  the* 
plaintiff,  was  a  bsirrifter,  and  {fl)  mafter  in  chanom,  and 
therefore  had  a  privilege  to  lay  his  aAion  in  A^ddltfex^ 
where  his  attendance  was  required,  and  dted  2  Stdk.  670. 
Knight  V,  Farnabf.  And  the  court  beins  of  opinion,  this 
fell  within  the  reafon  of  that  cafe,  die  rule  was  difchax|ed. 
See  2  Sali,  668.  Seaman  v.  Ling.  Carthtw  126.  £<^v* 
Harcourt.    Mr  Hujfey  for  the  defendant* 

{a)  According  to  the  report  in  Str,  the  ooQrtdcclaivd  they  difcha^ 
iK^avfethcplaUitiirmteaMnilla'i  not  becaufe  he  was  a  maAer  in  chnecfj. 
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Uiher  Eilwick  afTigneeof  (he  fheriff  of  Middlefex  intr.  Pafcb.  a 
againfi  Edward  Cooke.  r^!*'^*^' 

IN  debt  upon  a  bail-bond  brought  bytheplaintifFas  affig.  Thecomts  wiQ 
ncc  of  the  lhcri§  of  Mddtefex^  ^^  f"^^^^^ ^"^^^^^^^^^^^ 
that  after  the  firft  day  of  Trinity  xtrm  J.  D.  1706.  vi«.  arid  »d^a^ 
the  18th  of  July  anno  regni  domini  Georgii  %.  nunc  regis j  fjc.  morcable  term, 
fecumbj  thcxplaintiffprofccuted  extra  curiam  dieiiJomtni  regis  ^.'J^'  ^'^  ^ 

J  '  r     ^     ^     J  '      A.    J  JMA  a  A     •        •  .  ^'we  ante  3<4- 

coram  tpfi  rege  (eadem  cuna  apud  iveftmnajlertum  tn  comttatu  and  the  bo^in 
Middlesex  adtunc  tenta  exijiente)  a  writ  of  capias  ad  refponden-  there  cited.BiiiT« 
dum^  to  the  then  theriS of  jididdlefix  dircfted ;  and  fo  proceeds,  *^^^ 
^d  fets  out  dic  writ,  the  delivery  to  the  iheriff,  the  war- 
rant, arreft,  and  giving  the  bail-bond  by  the  defendant,  and 
the  affignment  to  the  plaintiff,  i^e.    To  which  declaration 
the  defendant  demurred,  and  the  plaintiff  joined  in  demurrer.  The  oomtof 
And  Mr.  Strange  for  the  defendant  took  exception  to  the  •"««'*  ^^^ 
declaration,  that  it  appeared  thereby,  that  the  writ  was  fued  SUSJto  hST* 
out  in  'the  long  vacation  out  of  term  time;    for  the  court  been  heidar 
fnuft  judicially  take  notice  of  the  beginning  and  end  of  the  Weftminfter  in 
terms,  as  well  moveable  as  immoveable,  and  that  t|ie  i8th  y"^^^^.^' 
of  July  wzs  after  Trinity  term  was  ended,  and  therefore  that  foi^Anderfpnj 
tbe  writ  was  a  void  writ;  for  it  was  not  poffible  to  be  fued  B.  R.  e.  25  G. 
out  of  the  court  of  king's  bench  then  fitting  at  Weftnunfter  5-  gg'^^f  *"''"' 
the  i8th  <^  Jhifyj  when  it  was  vacation  time,  no  fuch  court        •^^*3. 
being  then  fitting  at  iVeftmnfttr.    And  the  writ  being  void, 
the  arrefl  was  illegal,  and  the  bail-bond  thereupon  given 
void  alfol     Mr.  Reeve  for  the  plaintiff  infifted,  that  there 
was  Veritas  faSi  as  well  as  Veritas  legis.     And  though  a  writ 
is  to  be  took  in  law,  to  be  fued  out  at  the  time  when  it  bears 
fffici  and  that  is  the  laft  day  of  Trinity  term,   when  th^ 
writ  is  fued  out  in  Trinity  vacation ;  yet  in  faft  it  is  conftant 
experience)  and  the  courfe  of  the  court,  which  is  the  law 

of 
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IsTwicn  at  ^he  court,  that  writs  are  fued  out  in  the  long  vacatfoOy 
CooKK  though  they  bear  tefte  the  laft  day  of  Trinity  term  befeffe. 
And  therefore  this,  as  it  may  be  fo  in  &d,  fo  it  is  oon« 
fefled  to  be  fo  by  the  general  demurrer ;  and  therefore  well 
enough.  For  which  he  cited  Sir  Thomas  'Jones  149.  i 
Fentr.  362.  Walhurgh  v.  SaliortJlail\  where  in  a  declara- 
tion a  latitat  was  alleged  to  be  fued  out  of  the  kin^s  bench 
21  Jan.  and  the  jury  found  the  writ  bore  tejie  28  Ntru,  but 
in  hSk  was  fued  out  21  jfan.  and  it  being  according  to  the 
truth  of  the  fa<^,  it  was  held  good,  and  judgment  was  given 
for  the  plaintiff,  niff^  (s?c.  But  the  court  being  unanimous 
of  opinion,  that  it  was  ill,  and  that  it  was  not  acccn^in^ 
to  the  truth  of  the  faft,  for  it  could  not  the  i8th  of  Jufy 
be  fued  out  of  the  court  of  the  king's  bench  then  fitting  at 
Weftminjhr^  when  the  court  did  not  nor  could  not  (it  out 
of  term,  the  plaintifiFdefired  leave  to  difcontinue,  which  was 
granted  him,  A&y  13,  1729. 

Nay  lor  qui  tarn  verf.  Scott. 

S.  Or  1  Barnard.  B.  R.  159,  •  > 

^^nttjfll*  ¥N  a  prohibition  granted  to  ftay  a  fuit  in  the  (ptritital 

5*cchiirching*^   JL  CQurt  by  the  vicar  of  Wakefield^  grounded  upon  a  cuftom 

fce  who  it  never  for  a  ^ue  for  churching  of  women,  which  was  allcoed  to 

churched  u  void,  y^  x\i\^^  viz.    That  everv  inhabitant  keeping  anhoute  and 

having  a  family  in  TVakifieU  in  Torkjhire^  and  having  a  child 

iom^^T^  or  children  born  in  that  pari(h,  at  the  time  of  churching 

'  ftaU  be'^^at '  the  mother  of  the  child,  or  at  the  ufual  time  after  her  de- 

the  uioaltime     livery  when  (he  fhould  be  churched,  have  time  out  of  mind 

»ft«r  a  woman's  p^j^j  ^g^  pence  to  the  vicar  of  that  parifh,  for  or  in  re(pe& 

^*mwiW^     of  fuch  churching,  or  at  the  ufual  times  when  the  mother 

churched  is^ld  of  fuch  child  ihould  be  churched*    Iflue  was  taken  upoa 

forunceruinty,  the  cuftom,  and  a  verdi£k  was  found  for  the  defendant, 

Ihlw  whet^hat  ^^^^  ^^^  ^'^^  ^"^^  *  cuftom.     And  upon  motion  made  to 

vfual  time  19.      the  court  by  Mr.  Filmer  for  the  plaintiff,  in  arreft  of  judg* 

ment,  to  prevent  the  granting  a  confultation,  (the  cpurt 

being  of  opinion^  that  it  was  a  void  cuftom,  i.  Bccaufe  it 

was  not  alleged,  wbat  was  the  ufual  time  the  women  were 

to  be  churched,  and  therefore  uncertain ;  2.  Becaufe  it  wats 

unreafonable,  becaufe  it  obliged  the  huft>and  to  pay,  if  die 

woman  was  not  churched  at  all,  or  if  (be  went  out  of  the 

parifh,  or  died,  before  the  time  of  churching;)  judgment 

was  arretted ;    Mr,  Qrow(i  counfel  for  the  de^da&t  in  the 

ptohibition^ 
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The  King  agmnji  Valentine  ^oyles. 

S.  C.  Str.  836.    Fitz.  82, 

N  an  information  in  nature  of  a  quo  warranto  exhibited  Aquowamnto 
^  by  the  matter  of  the  crown  office  as  the  king's  coroner  jjl^^'^^^f  j.^ 
and   attorney,  Effr.    for  ufurping  the  office  of  one  of  the  ^^^^  ^^^^ 
bailiffs  of  Southwold  in  Suffolk^  the  information  fet  forth,  that  concerns  the 
villa  de  Southwold  in  comitatu  Suffolk  eft  antiqua  villa,  quodque  P«Wi«- 
infra  villam  praediHam  for  ten  years  laft  paft,  and  long  be- 
fore there  were  and  yet  are  two  bailiffs  from  time  to  time  by 
the  commonalty  of  the  faid  ville  yearly  chofe  and  to  be 
chofe,  and  that  the  office  of  bailiff  v////?^  praediSias  for  all  the 
time  aforeiaid  was  and  yet  is  officium  publicum  et  offcium  mag-  An  office  touch- 
naefiduciai  et  praebemimntiae  infra  villam  praedifiam  tangens  '^^^\f^^' 
regiminetgubernationemvillaeilliusetadminiftrationempuhlicae  and  thcadminJ-  ' 
j^itiae  infra  eandern  villamy  viz.  apud  villam  praedi^am,2.nA  ftration  of  public 
that  the  defendant  26  Jpril  i  (j.  2.  and  from  thence  continue  ^^^^'^'^ 
fojiea  hucftfque  apud  villam  praedi^am  abfque  aliquo  legali  war-  p^j^j^^ 
ranto^  ^c.  did  ufe  and  exerci(e  the  faid  office,  and  ftill  there  ufes 
and  exercifes  it,  and  claims  to  be  one  of  the  bailiffs  of  the  faid 
ville,  and  to  have  and  enjoy  divers  liberties  to  the  faid  office 
of  one  of  the  bailiffs  of  the  faid  town  belonging,  ^c.^  To 
this  information  the  defendant  demurred,  and  the  king's  co- 
roner, t^f.  having  joined  in  demurrer,  Mr,  Hujey  for  the 
defendant  infifted  that  a  quo  warranto  was  the  king's  writ  of 
right,   for  ufurping  franchifes  and  liberties,   2   Inft.  282. 
The  exercife  of  an  office  may  be  fuch  a  franchife,  as  for 
the  ufurpation  of  it  a  quo  warranto  may  lie,  if  it  is  a  pub- 
lick  office  5   but  in  this  cafe  the  office  in  the  information, 
feems  to  be  only  a  private  office,  for  which  no  quo  warranto 
would  lie  i  for  it  is  not  fhewn,  that  this  ville  of  Southwold  is 
a  corporate  town,  nor  is  it  faid,  fo  much  as  that  it  is  a  bo- 
rough 5  and  therefore  the  court  cannot  look  upon  the  bailiff 

ot 
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Rex  .of  this  town,  to  be  an  officer  of  a  publick  nature.  Seinm 
BoTLii.  olUcaiur ;  for  per  curiamtherc  is  noneceffity,  to  fetout  jnr- 
ticularly  in  thefe  fort  of  informations  the  whole  conftituticm 
of  the  place,  or  to  (hew  uriiether  the  office  is  by  charter  or 
prefcription ;  but  if  it  is  alleged,  to  be  an  office^  wfaieh  ap- 
pears upon  the  fa&e  of  the  informatioQ,  to  concern  die  pub- 
lick,  it  is  fufficient  againft-a  perfen  that  ufurps  it.  Now 
here  it  is  alleged  to  be  a  publick  office,  and  coneems  the 
government  of  die  vilUj  and  the  adminiftration  of  publick 
juftice,  which  is  confefl^  by  the  demurrer.  And  judgment 
was  given  for  the  king,  Jfune  I2|  1729. 


iSOi 
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Low(  againfi  Davies  and  others.  intr.Tria.  i?  < 

G.i.B.R.Rot. 

EJECTMENT  for  mefluaj  es  and  lands  in  thttwf-  a  devifc  to  a     /^l^./^ 
^ry  on  the  demife  of  JVilltam  FowUr  and  Mary  his  man  and  h.8  ^   a  ^ 

wife.     On  not  guilty  pleaded,    the  iury  found  a  fpecial  ^»^^^"%  *<>    ^^' 
verdid  which  was  very  long,  by  finding  feveral  convey- be  fo&r  re?  ""^ 
ances  and  common   recoveries ;    but    die   queftion  was  f^aincd  by  rub- 
wholly  upon  what  eftate  pafled  by  the  will  of  DanM  Jeuon  [^^VJT^*** 
fo  his  youngeft  fon  Benjamin  Jeven.     The  will  was  found  at  cftSteWlifc!" 
large,  but  the  queftion  arofe  upon  this  fhortcafe.    Daniel  &,c,  iBam. 
yevM  the  devifor,  deing  feifed  of  the  lands  in  queftion,  by  ^-^  ^l^.  Str. 
his  will  duly  executed,  dated  21  JunezS  Car.  z.  devifed  j;*:- ;  *,^^\^*'^* 
part  of  them  to  his  wife  dame  Jnnjevon  for  and  during  her  and' with  a 
natural  life,  and  from  and  after  her  dcceafe  then  to  his  (on  trifling;  differ. 
Benjamin  Jevon  and  his  heirs  lawfully  to  be  begotten,  that  *»c«' *"'«"*• 
is  to  lay,  to  his  firft,  fecond,  third,  and  every  fon  and  fons  ^      ^ 

fucccffively,  lawfully  to  be  begotten  of  the  bodv  of  the  faid    /*    '^^ ^i-^ 
Benjamin'^  and  the  heirs  of  the  body  of  filch  nrft,  fecond,   /^>v'^^.j5» 
third,   and  every  other  fon  and  fons  fucceflvely  lawfully 
ifluing,  as  they  mall  be  in  feniorary  of  age  and  priority  of 
birth,  the  eldeft  always  and  the  heirs  of  his  body  to  be  pre-  in  a  devifeto 
ferred  before  the  youngeft  and  the  heirs  of  his  body,  and  in  J-.^'  "ndhis 
default  of  fuch  iffuc  then  to  his  right  heirs  for  ever.    Other  S^*S,  JjJ^"][hl^ 
part  of  the  lands  were  devifed  to  his  wife  for  life,  2|nd  from  it  to  fay  the  firft 
and  after  her  deceafe  to  his  (aid  fon  Banjamin  and  to  the  fJ?.°?I!J^"* 
heirs  of  his  body,  as  in  manner  and  form  aforefaid  is  ex-  fuiiy'trbe  bc^' 
prefled ;  but  for  want  of  fuch  heirs,  then  to  the  ufe  of  his  gotten  fucccfl 
right  heirs  for  ever,     Oth^r  lands  hedevifes  to  his  eldeft  fon  fivelyand  the 
Thmas  and  his  heirs  lawfully  to  be  begotten,  the  firft,  fe-  Jffudffi^*^ 
cond,  third,  and  every  other  fon  and  fons  AicceiEvely  of  other  fons  as 
the  body  of  the  faid  Thomas  lawfully  begotten,  and  the  heirs  they  OiaU  be  in 
of  fuch  firft,  fecond,  and  third  fon  lawfully  fucceeding  one  IjI^^^thCTeis 
another,  and  in  default  of  fuch  ifTue  to  his  fon  Benjamin  as  fuch  areftekV 

tion,  and  J.  S. 
takes  only  aneAate  for  Ufe.    S.  C  i  Bernard.  B.  R.  A3S.  Str.  849.  2  £q.  Abr.  316.  pL  i8,  anci 
with  a  trlining  difference.  Fits.  112.  noiwithflanding  there  may  be  limitations  in  the  will  wh.ch 
contains  it  exprefsly  for  life.  B.  R.  138.  Str.  849.     2  Eq.  Abr.  316.  pi.  28.  Fitt.  ilz.    Inm     . 
iFfin  containing  fuvh  a  dcviif|  i  drvifc  h>  the  fame  terms  omitting  the  words  ^  that  is  to  Uy^*^  wiU 
hive  the  (amc  s ffea, 

heic* 
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I*owE       heretofore  expreiled,    and  in  default  of  fuch   iflue  to  his 

Davixi*      ^^^^^  ^^^^^  ^^^  ^^^^'     Other  lands  he  devifed  to  his  fon  &»- 

jamirij  and  the  heirs  of  his  body  lawfully  to  be   begotten, 

the  firft,  fecond,  third,  and  every  other  fon  and  fons  fuc- 

ceffively,  of  the  body  of  the  faid  Benjamin  lawfully  to  be  be- 

gotten,  and  the  heirs  of  the  body  of  fuch  firft,  fecond,  and 
lird,  and  every  other  fon  and  fons  fucceffively  lawfully  iflu- 
ing,  as  they  mall  be  in  feniority  of  age  and  priority  of 
birth,  the  cldeft  always  and  the  heirs  of  his  body  to  be  pre- 
ferred before  the  youngeft  and  the  heirs  of  his  body,  and  in 
default  of  fuch  iflue  then  to  his  right  heirs  for  ever.  DanUl 
Vevon  the  devifor  died  22d  7uni  28  Car.  2.  1676.  and  left 
his  widow  and  three  fons,  Thomas  his  ddeft,  Richard  his  fe- 
cond fon,  and  Benjaman  his  youngeft  fon.  Thomas  the  eldeft 
fon  died  without  iflue.  Richard  the  fecond  fon  died,  and 
left  Mary  the  wife  of  Fowler  his  daughter  and  heir,  andalfe 
right  heir  to  Dan,  jfevon  the  teftator,  who  were  leflbrs  of 
the  plaintiff.  The  defendant  claimed  under  Benjamin^  who 
after  a  furrender  by  his  mother  of  her  eflate  for  life  to  him, 
fufFered  a  common  recovery,  to  the  ufe  of  him  and  his 
heirs,  and  afterwards  conveyed  it  to  JVaring^  under  whom 
the  defendants  claimed.  So  that  the  fmgle  queftion  upon 
this  fpecial  verdict  was,  whether  Benjamin  Jevon  by  this  will 
was  tenant  in  tail,  or  only  tenant  for  life  ?  If  he  was  tenant 
in  tail,  by  the  fufFering  the  common  recovery  that  would  be 
barred,  and  alfo  the  remainder  to  the  right  heirs  of  his  fa- 
ther, under  which  the  leflbr  of  the  plaintiff  claimed.  But 
if  he  was  but  tenant  for  life,  the  recovery  would  not  affed 
the  reverfion  defcended  to  the  plaintiff  but  (he  would  have  a 
good  title.  Mr.  TVtlbraham  for  the  defendants  argued,  that 
,  the  teftator  Icnew  the  difference  between  deviiing  an  eftate 

^  'for  life,  and  an  eftate  in  tail ;    for  in  feveral  forts  of  the  will 

he  gave  to  his  wife  an  exprefs  eftate  for  life  \  but  to  Benjamin 
he  did  not  give  it  only  for  his  life,  but  to  him  and  the  heirs 
of  bis  body,  which  was  undoubtedly  an  eftate  tail  in  a 
will,  and  therefore  that  eftate  could  not  be  defeated  by  the 
fubfequent  words.  For  where  an  exprefs  eftate  is  given  by 
a  will,  that  fhall  not  be  defeated  by  fubfequent  words  by  an 
implication.  Dier  171.  l  yentr.  231.  Cro.  Eliz.  248, 
j/tiins  V.  Atkins,  And  as  to  the  firft  devife  to  Benjamin  (tho' 
there  is  fome  difference  in  the  penning  that  and  the  fubfe- 
(#)  Vide  ante  quent  devife  to  him)  a  (a)  videlicet  may  correal  or  reftraia 
256,  and  the  what  Went  before,  or  explain  it ;  but  if  it  is  contrary  to 
books  there  git-  what  went  before,  it  muft  be  rejefled  as  void.  '  Hob.  171. 
Now  it  was  infifted  on,  an  exprefs  eftate  tail  being  given  to 
Benjamin  by  the  firft  words,  and  no  exprefs  eftate  for  life, 
the  i//z.  that  comes  after,  and  the  fubfequent  words  in 
the  other  devifes,  cannot  turn  that  only  into  an  eibte  for 
Wk  \ti  Benjaminj  with  intails  to  his  fons  fuccef&vcly;  for 
what  follows  the  viz.  and  the  other  devifes  to  the  fons, 
is  contrary  to  the  exprefs  devife  to  Bonjamiif,    Sednon  alio- 
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taturi   for  per  euriaf/if  the^whole  will  muft  be  took  toge**       tows 
tbcr,  an4,  onfc^part  ejcplained  by  die  other ;  and  the  intent      ^  " 
was  moft  manifeft,  tMat  the  devifor  in  ajl  the  devifes  of  the,       *'"** 
lands  ih  queftion  defigned  to  giVe  Benjamin  only  aii  eiftate 
lor  life)  and  riot  ah  intail;    and  the  viz.   and  the  other 
claufeS)  were  not  contrary,  but  explanatory  of  What  heirs  ef 
thi  body  of  Benjamin  the  devifor  meant*     And  judgment  wafe 
given  for  the  piT^ntiff  Novem.  18,  1729,  by  me  unanimous 
bbinion  of  all  the  judges^     Mn  ff^illes  was  ooiinfel  for  th^ 
plaintifi;  ^ 


Hijnfy  tiaydock  ij^rf  Rbgfet  Lynch*         inn-. Mich;  3 

tN  an  aftion  upon  the  cafe  upon  fevcral  promifes^  ^'^^  An  r!    fdr  h« 
I  plaintiff  in  his  firft  count  declared,    that  one  Thomas  p^ymentoi  mo* 
K'^gers  B  Aug^  1718.  fe^t.  acteording  to  the  cuftomUf  mer-  hey  out  of  a 
tbants  his  certain  bill  of  exchange  with  his  own  hand  and  particujarfund 
in  the^ame  of  the  faid  Thomas  fubfcribed  did  make,  dated  "^^"^^g,^  y^ 
the  fame^day  and  yiear^  and  dirededthe  faid  bill  of  exchange  Bayley3,4, 
lo  the  faid  Itdger^  and  thereby  reiqUefted  the  faid  Rdger  to 
pay  to  the  faid  Henry  or  bis  order  14/.  y.  out  of  the  fifth 
paymeht,  when  it  (hould  becoihe  due,  and  it  fhould  be  al-> 
lowed  by  the  faid  Thomas^  which  was  afterwards  'accepted 
by,the  defendant^  ratione  quorum  praemij^rbm  the  defendant 
became  liable  to  pay  the  laid  14/.  p.  to  the  plainty  Hont^ 
iUid  fo  being  liable  promifed  to  pay,  ^t.    Then  there  were  • 
Other  counts  in  the  declaration,  to  which  Counts  the  defen- 
dant pleaded  noh  ajfumpjii^    i^e,   and  a&  to  this  count  the 
defettlant  demurred;     And  it'Vras  infifted  upon  by  Mr* 
Pamr  for  the  di^fendant)  that  this  aftion  was  not  maintain^ 
able  upon  this  bill  as  a  bill  of  exchange,  according  to  the 
refolutions  in  the  cafes  ofjocefynv.  Lajerrr^  PaJcL  i  Geo.  t* 
B.R.  [ante^  136a  ]  and  Jenni^  v.  //<r/r,  Pa/cL  10  Geo.  I. 
£.  i2.  1724.  [antej  1361.]    And  of  that  opinion   was  thd 
court,  and  Nov.  20,  1729.  gave  judgment  for  the  defendant* 
Mr*  Strange  for  the  plaintifF* 


Voil.il  .    3t<5 
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Ifitr.  Micft.  I  « 

f;^^'^'^  Henry  Mifflin  ^mj  Pctcra  and  others  V€r/.  Sir 
2Geo.i.B.R.  William  Morgan. 

Roc. 

^^^^  T  N  error  open  a  Judgment  ^nii>i[f"t  in  J** Jf«!  » 

^abaUlmd      JL  bail  bond,   penalty    500/.   obcamed    by    the   ptauitiffs 

ihcws  that  the     Mifflin  and  others  againft  Sir  fTHliam  Marfan  d^  affieneesof 

Ibenff amsnedit  ^^  {hcriff  of  GlouceftiTj   thc  crroT  affigncd  was,  &t  the 

^rdir       plaintiffs  did  notlbew,  that  thcflieriffaffigned  the  bond  to 

ilatuteitismi*  them  by  indorfing  the  iame  and  attefting  it  under  his  hand 

g^.*<^^     and  feal  in  die  prefence  of  two  or  more  credible  witneffcsy 

^defiw? Tho*  according  to  thc  words  of  thc  ftatute  of  4  Ann.  r.  16./  20. 

It  does  not  iiew  but  only  alleged,  that  the  (heriff.at  the  requeft  and  cofts  of 

<5^  ^J^^^  the  plaintiff  in  the  fait,  according  to  the  form  of  thc  ihnite 

m«t*atttftcd,    ***  **^  c*^  ^21^**7  ^^^  *°^  provided,   did  affign  to  the 

Uc,  '    plaihtiffis    the    faid    bond,    which  Mr.  Strange  infifted  for 

the  plaintiff  in  error  was  not  fufficient,    widiout  ihewinr 

particularly,  that  the  bond  was  affigned  as  the  ad  diiede^ 

by  indorfement,  &r.  But  the  court  unanimoufly  over-ruled 

this  exception ;    all  defe6b,  which  would  have  been  aided 

by  a  verdiA,  bein|  aided  after  judgment  by  nil  dicit  by  that 

aft  of  4  Ann.  r.  i6./  2.  for  amemiment  of  the  law,  and  it 

being  exprefsly  alleged,  that  die  bond  was  z&gtktdUcundHm 

formamjlaiutu    Mr.  Parker  for  the  defendants  m  error* 

And  judgment  was  affirmed^  Nw*  i8,  1729. 

Thc  King  agmft  thc  Mayor,   Aldermen  and  Bur- 
'    gelTcs  of  Doncaftcr  in  the  county  of  Yor|^ 

S.C.  iBBfflaid.B.R.264. 

ttwclMttAer-  a  Mandamus  was  granted,  direfled  to  die  mayor,  aMcr- 
latioocfflmSMbe-^fj^  "*^"  ^^^^  burgeffes  of  Dmcqftery  commanding  them 
fftmoved  from  to  reftore  Chrtjiophir  Scot  to  the  office  of  a  capital  burgefs 
^•^i?Swf  ^^  ^-^^  corporation.  To  which  they  made  a  return,  where* 
for  mlfoofSua  ^y  *^  ^^*  ^  ®"^'  **^  *^  corporation  was  a  corporadon  by 
M  chamberlain,  prefcription,  CsTr.  and  that  feveral  charters  had  been  grant- 
irWcMiicxts.  cd  to  them  by  feveral  kings,  by  one  of  vrfiich  their  laft 
JbTrtf  Lm^  "^*"^  ''"^  ""^^^^  ^^  ^  mayor,  aldermen  and  burgeffes, 
B.il.T.  25  G.  ^^*  that  by  letters  patent  of  16  Car.  2.  he  appointed  a 
3-  mayor,    twelve  aldermen,  and  twenty-four  capital  bwgef* 

inSlb^rf*!  ^^^*  which  mayor,  aldermen  and  capi^  burgeffes,  were 
<orpoiatK)n  can  thereby  appointed  to  be  the  common-council  of  the  corpo- 
be  removed  upon  ration :  by  the  fame  letters  patent  the  ^ayor  was  appointed 
of^Xm«dJ^  ^°  ***  ^^^^^  ^^^  °^  *^  aldermen,  and  the  aldermen  oat  of 
Kfofins  toobey  ^be  capital  burgeffes,  and  the  capital  burge^fo  out  of  the 

feveral  orders  .      . 

and  laws  made  by  the  corporatkm  for  the  ^ood  of  the  corpofation,  R«  ace.  Say  37.   The  commoo 

cottncilof  a  corporation  have  not^  oonvnon  right  a  power  to  remove  any  of  the  members  of  the 

corpoottion.    R.  ace.  Say.  37*  D.  ace,  Cowpw  503,  5O4.    Buir.  J 38.    vide  Dousl*  i44«Str. Ho, 

Byir.sty* 
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free  burgefleSf   tn  2  particular  manner  mentioned  jn  tnd        ^^V 
letters  patent }  then  they  rctumedi  thdt  tinje  out  of  min4  j^^tV  Std 
there  had  been  three  chamberlain^  of  the  /aid  borough>  one     ^Vobk.  ' 
Called  the  ftniit  chamberlain^  another  the  liiiddle  chamber* 
lain,  and  the  otheifjuni^  chamberlaih  of  the  (aid  borough^ 
which  till  the  granting  the  charter  of  Charles  the  Second  bad 
been'alwap  ehbfe  by  the  whple  body  out  of  the  burgefles^ 
and  from  the  n^aking  that  charter  had  been  ch^fe  by  the 
mayor,  iddermen  and  eapital  burg^fles,  out  5f  the  capital 
burgefl^  \  which  chamberlains  refpeaively  continued  front 
their  eledions  three  years  ;  and  that  the  firll  year  fu<^h  {jer- 
ibn  was  called  the  junhr  chamberlain^  the  fecbnd  vear  mid- 
dle chamberlain,  and  the  third  yt2xfenior  chslmberiain ;  and 
that  the  bufmefs  of  the  fecond  chamberhin  Was  to  tak^ 

,  care  of  the  lands  and  pofleflions  of  the  (Corporation^  and  td 
receive  the  rents,  \ic.  and  to  give  a  true  account  of  then) : 
then  the  return  fets  out,  that  after  Stoit  was  chofe  a  capital 
burgefs^  and  took  the  oath,  which  was  fet  but  at  large^ 
which  was)  an\ong  other  thingsi  well  and  truly  to  fcrvd 
the  mayor,  alciermen,  and  burgeflfes  of  the  boroUgh^  as  on^ 

'  of  the  capital  burgciTcs  thereof  and  well  and  truly  tt>  per^^ 
^orm  and  keep  all  fuch  orders  and  by-laWs  as  ari^  or  (hould 
be  made  by  the  mayor,  aldermen^  and  Capital  burgeiles^ 
For -the  good  government  of  the  bot-ough,  dnd  in  all  thiilgs 
According  to  his  power  truly  atld  &ichfullv  to  fervo.  the 
mayor,  aldermen  and  burgeites^  for  the  mon  benefit  of*  the 
corporation  and  inhabitants  \  then  the  return  fets  out,  that 
Scott  1J  May  1718,  Was  chofen  chamberlain^  thkt  he  be- 
came middle  chamberlain,  and  took  Upon  hifn  the  execu« 
tion  of  that  office  17I9>  that  he  as  middle  chamberlain  re* 
ceived  feveral  fums  of  money  of  the  tenants  of  the  corpora*^ 
tion>  mentioning  them  particularly,  due  to  the  (Corporation^ 
of  which  he  gave  no  account,  ISc*  but  concealed  and  de^ 
tained  them  to  his  t)wn  ufe,  and  as  middle  chamberlain  - 
charged  the  corporation  wit;h  feveral  fums  of  money  as  laid 
out  for  them,  which  be  never  laid  out,  mentioning  therh 
alfo  particularly ;  and  that  he,  while  he  was  a  capital  bur-^  . 
gefs  and  chamberlain  of  the  faid  borough,  obftinately  and 
voluntarily  refufed  to  obey  feveral  orders  and  lawfi  by  the 
mayor)  akiermen  and  burgeOeS)  for  the  jB:ood  of  the  faid  . 
borough  made,  contrary  to  the  duty  of  his  office  of  Capital 
burgeis,  and  contrary  to  the  tehor  of  his  oath,  contrary  to 
the  Truft  repofed  In  him^  cfjf.  that  the  mayorj  aldermeri> 
and  capital  burgefles  afcarwards^  viz.  i£i»  in  common- 
council  aflembled,  ordered  that  Sccit  {hould  anfwer  the  fe» 
veral  articles,  matters,  mifbehayiours  and  otfences  afore« 
fiiid,  and  that  he  had  notice  of  them  in  writing,  and  was 

*  fummoned  Uy  appenr  at  a  particular  day  to  anfwer  them  % 
that  he  did  appear^  and  put  in  his  anfwer^  and  was  h6sird^ 
he  fliould  not  be  removed  from  hi^  office  of  capiftd4>ui^$ 
Vc.  that  a  further  dav  was  giveti  htm,,  when  htWas  heard 
again  J  that  a  fiirther  day  was  given  him^  ta  flicw  caufe  why 

3  &  2  for 
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R«K        for  themiftehaviours  and  ofFences  aforeCiid,  at  vfhidiixf 
if AYo^  &c   ^^^^  appeared  at  the  common  council  then  held,  and  was 
sd^Vol^K.     heard  again,  and  fipon  examination  and  confideradon  had 
by  the,  mayor,  alderm«i,  and  capital  burgefles  in  common- 
council  then  aAefnbled,  of  all  and  fmgular  the  premiiTes,  as 
well  of   the  articles,  matters,  miibehaviours,  and  offences 
aforefaid,  laid  to  the  charge  of  the  faid  Seottj   as  of  the 
matters  and  anfwers  he  alleged  in  his  defence  s  and  upon 
examination  of  witnefles  it  appeared  to  them,  the  mayra-, 
aldermen,  and  capital  burgefles  in  council  ai&mbled,  that 
S£i9tt  was  guilty,  cTr.  ijeo  they  then  and  there  adj^udged,  he 
ihould  be  removed,  i^c»   and  did  then  and  there  remove 
him,  from  his  office  of  capital  burgefs,  for  his  £dd  offences 
find  miibehaviours,    &V.    After  argument  by  Mr.  Bottle 
,  againft  this  return,  and  by  Mr.  FaxakerUy  for  it,  A^.  28, 
1729*  the  court  unanimoufly  awarded  a  peremptory  mamk-^ 
musy  to  reftore  Scott  to  the  office  of  a  capital  burgefs.    For 
they  held  firft,  that  it  did  not  appear  fufficiently  by  this  re- 
turri,  ^hat  Scott  had  mifbehaved  himfelf  in  the  office  of  a 
.  capital  burgefs*    For  as  to  the  charge,  that  he  had  obfti* 
nately  and  voluntarily  refufed  to  obey  Orders  and  laws,  t^c, 
V  'contrary  to  the  duty  of  his  office,  and  his  oath  ;  that  was 
•  too  general  a  charge,  for  the  particular  laws  ought  to  have 
been  fpecified.     But  what  he  was  charged  wim  in  this  re- 
I  turn  related  to  his  office  of  chamberlain,  and.  not  to  his 

office  of  capital  burgefs, 't;iz.  not  accounting  for  the  rents 
he  received,  and  charging  them  with  payments  which  he 
never  madej  and  therefore  this  might  have  been  a  gdod 
teafon  to  remove  him  from  the  office  of  chamberlain,  but 
not  pf  a  capital  burgefs.     2.  They  had  not  returned,  that 
the  mayor,  aldermen,  and  capital,  burgefles,  which  was  the 
common-council,   had  a  power  to  remove.     The  charter 
does  fay,  the  capital  burgefles  (hall  continue  in  for  life,  un- 
lets remove  i ;  but  it  does  not  fay  by  whom  diat  removal  is 
to  be  made,     tt  Co.  99.     I  RilL  Rep,  224.     P^bn,  451. 
Stilfs  ^jy,  are  authorities  that  a  {a)  freeman  (hall  not  be 
Sir^w!'       removed  by  a  corporation,  unlefs  bv  virtue  of  a  charter  or 
whichfee.i^^  prefcription.     But  if  the  mayor,  aldermen,  'and  capital  bur- 
144.  D.  co0t.     gefles,  could  be  looked  on  as  having  an  authority  to  remove 
503  MA*  ft^'  ^  capital  burgefs,  becaufe  he  was  chofe  by  them  i  yet  the 
38.       '       .   court  held,  this  was  not  a  fufficient  caufe  to  remove  Scott 
from  that  office,x  for  the  reafons  before  mentioned. 
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The  Mayor^  Alderman   and  Burgefles  of  Bafing-iatr-HiL  j 
ftoke  againji  Vaughan  Bonner.  rS^***'^ 


R. 


S.  C.  Str.  S64. 


IN' debt  for  SooiL  rent  in  arrear  due  from,  the  defendant  Aaanesation 
to  the  plaintiits  upon  a  leafe  by  indenture  made  by  thpm  that  anumac 
to  the  defendant,  he  pleaded  his  privilege  as  an  attorney  ^^^^''^^^^^^ 
of  the  common  pleas  in  this  manner,  viz.  that,  he,  the  day  rfSwI^^"* 
of  exhibiting  the  plaintifPs  faid  bill,  and  long  before  f/c0;i-/mrandadhu<s 
tinuo  abindi  hu^fqui^  fecit  [inftead  of fmt\  et  adhuc  exi/Iit^  an  ^^  attorney, 
attorney  of  the  common  pleas,  (stc    To  which  plea  the  th^i^t  wStT 
plaintil^  demurred,   and  the  defendant  joined  in  demurrer,  attorney  What 
And  judgment' was  given,  ^attlwe  defendant  (houldanfwer*«^*^i«Jjy* 
'  over,  Ijecaufe  the  defendant  had  not  averred,    he  was  an  *^*'°*^'"*^ 
attorney  of  the  common  pleas  the  day  of  the  exhibiting  the 
plaintiff^s  bill,  by  reafpn  of  the  miftake  of  the  vrotifeci$  in- 
ftcad  of >/>,-*%  5>  1730*  .       .     • 

James  Stewart  Efq.  Henrf  Rowe  and  Elizabeth  hts  intr.  Midi.  ^ 
ivifc  verf.  Smith  et  al'  bail  of  Solomon  Ranger.      ^-  »•  »•  r.  ^.  * 

S.  C.  Str.  %H. 
▼  N  zfchf  facias  which  bore  tejte  6  Nov. '  3  Geo.  2  return-  xfcfrc  fieias 
J[  able  Mtnday  proxime  pofl  cra/linum  fan£ti  Martini^  fued  may  be  iced  out 

.  by  the  plaintiff  againft  tl*  defendants  as  bail  for  Sohmn^^^*^ 
Ranger^  (sfe.  the  defendants  pleaded,  that  the  plaintiffs  after ^i^^^^j^ 
their  judgment  recovered,  and  before  the  fuine  out  of  the  ad  (atis&cjen.   , 

fcinfaciasy  (ft.  had  not  fued  out  2l  capias  adfitisfaciindum^^f&^^^ 
againftJ?tf»^^r,  ^c.  To  which  the  plaintifts  rejilied,  that  after  ^JJJJ^bli! 
their  obtaining  their  Judgment  a^inft  i!<7»^^r,  and  before  And  bear  tefte 
the  fuing  out  of  the  firft  fcire  facias^  againft  the  defendants,  on  that  day.  R. 
viz.  ajd  of  amber  the  Omc  Mick  3  Geo.  %.  they  fued  "^^^^^^ 

^  "  out,  H,  17a  j^ 
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Stswabt    out,  £3^^.  ag^nft'tbe  faid  Ranger  z  capias  ad  fatisfadeadum 
Suit k*      ptunuWc  Thurfday  proximo p^ crajiinwn  Jmmarum{yAixk 
-^      '      was  the  6th  of  Nov.  the  fame  day  the  &t&  fan  facias  bore 
fejfe]  at' which  dsLf  the  {herifF returned,  that  Rangir  wih  eft 
jrwitttusj  iic.    triut  idem  hrevt  it  retomum  inde  amoog  the 
files  of  writs  ta  capias  ad fatiifaciendum  in  the  £ud  pourt  d$ 
ncordo  ren^nentia^  i^c.    The  defendants  demurred  generaly 
ly,  and  the  plaintiffs  joined  in  demurrer.    And  Mr.  Strange 
ioc  the  defendaiiu  infifted,  th^t  t)iis  was  ilU  b^ecaiife  the 
fciri/(fcias  w^  tefie  the  &nie  day  the  capias  adfatisfacicKdaa^ 
was  retamable,  whjcreas  tbt  capias  ad  fatisfaciendum  ought  to 
^  returned  Wor^  thtjcirf  facias  ifas  (y^  out  i  but  it  did 
|iot  appear  to  be  fo,  h^Caufe  being  both  on  die  (ame  daf^ 
there  is  no  fra^ion  of  a  day.    Sedn^n  allocatur  i  for  in  manj 
irafes'the  law  takes  nbdee'  of  fra^ons  of  days  ;   and  here  it 
ihould  t>e  tQpk^  that  the  ca^ax  adfatisfkcipubtm  was  return? 
ed,  l^efore  tiic  fiin  facias  was  fuea  out ;   which  might  very 
vrell  be,  though  both  on  the  fame  day.    Juc^ment  for  the 
plaintiff)  J^  X,  1730,  '     " 

|sitr.T«sn.i 
A3GCO.X. 

Er  ' 


B.Rqt.64S-  Johfi  Hoafe  aziftn/i  Rivers  Dickinfbn.    Err^f.  C.  B< 

i^ot. 


^OHN  than  the  plaintiff  in  the  pommon  pkaf  brDU|^t 
J  an  adion  upoi^  the  cafe  againft  Dickin^  and^dedar- 


^inftsnvuifer  ed,  that  he  the  ift  oijulj  i  ^co.  a*  was  lawfullyjpofefbd 
J^g^^^of  two  ancient  mefluagcs  and  two  ancient  flle<b^  fituate  in 
^rtbefou^  die  pariih  of  St.  Andrew  Holhm  in  comitatu  ASdJkfex^  and 
tUtionofthc      being  fo  pofleiied,  he  afterwards,  jciUat  the  lame  da^and 

fi?SS^^tiS**  y^^  P^"^^  *^^'*  *•  ^^  ancient  meffuages,  and  built 
^orei>aJ(ttiem,  ^^  ^beir  place  ftar  oth^  mei&ii^^  i^pqn  t&  gfpund,  or 
lb  that  ths  water  pa^tthe^ebf,  where  th^  ancient  meflfuages  ftoodt  and  die 
Swm^ *dfi»oed ^^^^^^^.  ^^  ^^  ^^^  "^^  ^^^  meiTuagcs  di^  find  ift of 
2jrSS<>won  7^  ^^  ficund^  aibre&id>  and  always  from  thoice  undl 
of  the  pUintHT*!  apd  after  ^e  fecpnd  pf  Deeemker  atmqkq^f^radi^e^  was 
^    .  ^..       -.-.*.  .    defendant  the  laid  firft 

from  thence  until 
4p«t«»tfxf«tft.  and  after  the  iaid  iecond  of  December^  was  poffidfed  of  a 
ly  ftate  tlult  M  brewh(»ife  in  die  parish  of  St.  ^epulfbr^s  Lmksu  and  being 
itlcSS^^^fc^^  fcWy^fa^^*  bring  po&^^ 

liei«i4thefA  faid  Ibur  new  built  meQuages,  the  defin^dant  n^fhtnans  C7 
thcrt^or  that  f^Uti§k  inUndiMi^  He.  tbe.(Sud  firft  of  Jsth  and  divers  days 
^Xm.'^  if^  times  between  the  fi^idfirft  of  ^^^tfae£udlecoQd of 
]n%eh  a^ioQ  December ^  fHesnlam  curfim  ^fHfi^pff  mabMrema  ttthakta  dtdne^ 
the plaioiit peed  tum  a  fuoihmfin$f  ip  thefiudparifiiof  &.  Adrtw  HeJkmto 

not fet  forth  hU  *k«  A^c^^A^^^^  u^^^u^.^^  .«..*:..«^..'«  w  1^.^^ i r. 

iitlc  to  bis 
houfe:  *tis 


the  defendant^a  hmi(f)^^^c9nj(}m^avi^ei^urtir€  caujavisueu 


fi^^C4^f<ffhim  t9flicwattthcw^^ 
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DlCKlKtbj(« 


die  foundation  and  undeqpinning  of  the  phintifF's  (aid  four  Hoaxs 
meiTuageS)  ac  maheremia  tubukta  ilia  tarn  nigligenter  manuU^ 
nuity  re^aravit  et  cuftodivity  euod  aqua  afinti  illopfr  tundem, 
Jbickinfon  in  mahtrtmiis  tuhutatit  iMit  dkauffoy  dOfis  diibus  tf 
suUibus  ex  maheremiis  tuhulatis  illisy  sit  the  ilaid  pariih  cf 
Sl  Jndrnu*s  Holbomj  ad  ft  in  murumj  /kndamenUim  et  fu/^ 
tentaiionetn  of  one  of  the  (aid  four 'mefluages  of  the  plaii^tiff'g 
fo  new  built  irruebat  et  profluebafy  per  qind  the  faid  mefTuage 
.and  two  other  of  thefe  mefTuages  of  the  faid  claintiff  to  the 
raidme(ruage  near  adjoining  in  muribusfuis  ac  tn  tedfis  eorun^ 
(dem  magnopere  debilitata  et  damnificatafueruht^  and  the  plain* 
tilF  to  fupport  and  repair  them  e»  can/a  ilia  was  forced  tq 
expend  -300/^'  &f.  Upon  not  guilt]^  pleaded,  ttnd  iifiie, 
joined,  the  innr  found  for  the  plaintifiv  and  gave  him  da* 
ms^e  203/.  (e(ides  cofts;  for  which  fum,  and  (or  -25/*  idx^ 
cofts,'  judgment  was  given  for  die  pSaintiflF  ^ibn  Hcare  if^ 
the  common  pleas.  Upon  which  judgment  tlie  defendant 
brought  a  writ  of  err4)r  in  the  icing^s  bench,  fioA  affigned 
the 'general  error*  And  Mr^  Draper  argued  for  the  plain^ 
tifF  in  error,  that  this  a^oo  was  not  maintainable  againft 
liim,  becaufe'  the  defiendant  was  net  to  be  compared  to  a 
terre-tenentj  who  may  be  obliged  to  keep  his  (ences,  &c* 
In  repair,  according  to  die  cUe  of  Tenant  v*  -Geulding^ 
1  SalL  360.  but  hadonly  an  eafement  in  having  this  water 
conie  tohisbrewhoufe.  And  it  is  not  sieged,  that  the 
pipes  were  his,  or  that  belaid  them  there ^  and  therefore 
he  was  not  obliged  to  repair  them,  an<i^1>y  confequence  v^s 
not  anfverable  for  any  dam^e  diat  might  aecrue  to  the 
defendant  in  error  by  reafon  ot  the  .pipes  being  out  of  re- 
pair. In  the  next  place,  if  the  plaintifF  in  enror  was  to^ 
1)e  lookefd  upoil  as  owner  of  the  pipes  f  which  .be  is  not  al- 
leged to  be  in  die  declaration^  theh  the  plaintifPs  declara* 
tion  is  ill,  i)ecaufe  the  defendant  in  erForlias  not  (et  out  a 
^ood  title  to  the  four  me(raa^es,  1>ut  has  only  alleged  that 
he  was  legitime  p^e/ponatusy  which  though  it  might  be  good 
againft  a  tort-feajory  yet  would  not  be  «K>d  againft  a  terre-- 
tenant  J  I  SalL  335^  Star  v.  Roohb^.  ont  the  court  were 
of  opinion,  that  die  a£Uon  well  lay,^  for  it  is  allied,  that 
the  plaintiff  mariiU»<7ff5  et  malitiife  itftendens  eundem  jobannem 
in  hac  parte  minus  rite  prdegravarey  bfc^  curfum  aquaey  iSc. 
xontinuavit^  et  currere  caujavit  near  the  foundation  of  the 
lioufes  of  the  defendant  in  error,  iic,  per.  quody  i^c*  fo  that 
tie  is  plainly  a  wrong  doer,  and  has  bv  his  continuing  and 
xauiing  this  water  to  run  near,  (!fr..  damaged  the.  defendant 
in  error,  which  thd  jury  have  found»  And  therefonr 
gud^ment  was  ^rmed,  April  liy  1730. 
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James  Tiilly  againfi  Francis  Sparkcs  and  Chriftophcr 
May,  executors;  of  William  Donalfon; 

5»««^on<K  npH£  defendants  the  cxccutorsf  brought  a  writ  of 
^irftof^l'  X^  ^''^'  ^pon  this  judgment  (which  fee  Wore.  1546.) 
qMiittoafccf  >*^*^'ie  exchequer  chamber  J  where  it  w^  argued  for  theia 
pin  the  damages  by  Mr- J-(?fW/«,  not  qnly  diat  the  judgment  was  erroneous 
\ieSnof  riJc  ""^^  ^^l  °'5"^?'  l^"^  ^fo  that  there  was  an  errpi-  in  the  en^ 
debt,  thofc  da.  ^Y  ^f  pc  judgmept;  for  the  qntry  was^  idea  cwjider^um 
tnages  as  well  as  5/2,  that  the  plaintiiF  recover  againft  the  defendants'  his 
ruitS^W  li  !  debt  aforeikid,  n^cnon  ill.  fro  damni$  fuis  juat  fyKnuit  tarn 
ftatedtobegiven  ^f^V^^  detentiMu  Miti  ilUui  quqm  pro  mtfis  it  cu/iagiis  fuis 
with  the  affcnt  per  ipfyni  circa  fiifam  juam  i^n  bac  parti  apfofitis^  eidem  Ja^ 
S^Cb»f^^*  f*''.  ^"^  ^'^ri^inLdi^li  dumini  regis  nine  be  adjudicatasy  d$ 
cifiYc  opinion. "  ^''^^  ^  catallis  qnae/uerunty  iic.  Which  was  infifted  upoa 
i  Barnard.  B.  R.  to  be  erroneous,  becaufe  it  was  hot,  that  the  taking  of  the 
^nV;l76*  IroI  ^^^^f^'K  "^^r  ^'  ^^^/^  ^f  *^  piaintirf;  for  the  words  tx 
jAbr.  /73.I.  ^f'^fi*'  >*  ^ft«'  P^r  ^r^ni  diai  dt^ini  regii  nine  tic  were 
Sj.Stc  11J9.     omitteij  which  ought  to  be  in,  as  appears  by  jJl  the  pre* 

t^^^^it^'  ^  5^''^"'^  '''  ^^^  ^^^^  "^^  ^^^"^^-  For  the  taxation  of  die 
aVar  62.  damage^  acca/tone  defcntionis  deijtij  as  well  as  of  the  cofts 
Buithi?oniiflionof  fu»t,  being  by  affent  ot  the  plaintiff  (which  is  always 
pf  fuch  ftitc.  .<htred  of  record)  will  conclude  the  defendant;  but  if  the 
JSS'Jtany  P|?\ntiff  will  not  oonfent  to  this,  then  he  fhail  have  a  writ 
time.  s.  c.  w  inquiry  of  the  damages  occafiom  deUntionii  tbbiti^  if  he 
^^™^;d*i%  T"i^  ''"^^^i'  '\  i"  ^^  plaintifFH  eleaion,  and  not  in  the 

iS  ™^  election  of  thp  defendant,  in  judgment  in  anions  of  debt 
Awrit/ofeiror  MPOO  default  or  confeffion,  %  Sound.  107.  Holdip  v.  Otway. 
fr»m  ^  .  And  the  fame  reafon  holds  in  judgment  Tn  debt  upon  a 
5^1'he «.  demurrer.  And  the  juftioes  and  barons  in  this  cafe  rcemed 
che<picrcnambcr*"^'«^y  Q»^  opmion,  that  by  reafon  of  this  omiffion  in  the 
doc$Dot  remove  entry  of  the   judgment,'  the   judgment   was    erroneous. 

^  o^yTlr^:^^  ^•^',"  ]^  ^f  moved  4n  the  wheouer  chamber,  that  they 
ift.  V.  C  buf  ^"'d  l«t  ^^  record  be  amended,  but  the  court  held,  AeJ 
With  a  contrary  could  not  amend  it;  but  if  it  was  amcnd^jble,  it  nniftbe  in 
fSlS'^k  ^'J'',^*f!§'?  ^^""^^  Whereupon  Mr.  Harp^r  moved  for  the 
"s^rdTD^uS:  V^^'^^f^  *n  the  priginal^adion,  that  the  judgment  might  be 
338,  n.^.  amended,   by  inferting  the  yrords  ex  aifetdu,  fm.     And  a 

A  court  of  error  rule  was  made,  for  the  defendants  tp  fhew  caufe,  &c 
rhrtSnr-^fofAnd  ^J^r-  >.//«  came  to  (hew  caufe^hy  the  rSleUght 
Arecorti  fo  as  to  ^0  be  difcharged.  And  firft  that  the  record  was  not  in  Ais 
make  it  viry  ^  cpurt,  but  that  it  was.removcd  by  the  writ  of  erroc  into  the 
ft^mt^eoTiis..  ^^^cheauer-chamber,  and  was  there. now!  *  And  for  this  he 
But  the  court  in  >""«ed  upon  the  words  of  the  flatute  of  27  EL  c  8* 
which  the rtco^  which  requires  the  chief  juftice  of  the  king'sbench  to  caufe 
aSinaltnX  'fc  ''''^'^  %J^  ^^^^^.S^^  l>efore  the  juftices  of  the  common 
yithftanding  a   P^^*^  ^^-   ^  he  Writ  Ot  error  alfo  requires  the  record  to  bq 

tranfcript  of  it  '  ^ 

ma^  be  in  a  court  of  error,   S.  CSu-.S^y.  1  Barnard.  B.  R.  325. 335, 

carried 
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carried  before  the  juftices,  iJc.  i  AnderL  143.  Sednon  Thilt 
allocatur  5  fer  the  court  held,  the  record  remained  hcrcji  -«,^,^,|. 
Iiotwithftandtng  the  writ  pf  error  in  the  exchequer*chain-» 
ber,  aod  that  it  w^  only  a  tranfcript  fent  thither,  March 
72.  Palm.  198.  and  that  if  this  defed  is  amendable  by  law, 
jt  muft  be  amended  in  this  court.  Cro.  Jac^  429.  Theii 
Mr.  Jocelfn  and  Mr.  ferjeant  Byrt  infifted,  that  tHis'could 
liot  be  amended^  becaufe  this  is  jiiot  barely  vitium  clerici^ 
but  an  error  in  matter  of  judgment^  Befides  they  iaid  the 
application  for  the  amendment  was  too  late,  the  eaufe 
having  been  twice  argued  in  Ae  exchequer  chamber.  But 
4  contra^  ferieant  Chappie  and  Mr^  ffarpur  argued,  that  this 
was  amendable  by  virtue  of  the  ftatute  of  16  y  17  Car.  2. 
f.  8.  whereby  it  is  enabled,  that  no  judgment  flisdl  bere^ 
yerfed,  by  reafon  that  the  cofts  in  any  judgment  whatfo* 
ever  are  not  entred  tq  be  by  confent  of  the  plaintiff,  but 
that  fuch  omiffions,  and  all  other  matters  of  like  nature^ 
t^c.  fliall  be  amended  by  the  judges  of  the  court  where  fuch 
judgment  (hall  be  given,  or  whereunto  the  record  is  or  fhall 
oe  removed  by  writ  of  error.  And  they  infifted,  that  the 
omiffion  in  the  prefent  cafe  of  ix  ajfenfu  of  the  pkintiff  as 
^o  taxation  of  damages  occafane  detentignls  debiti  was  of  the  . 
lii^e  feature  as  that  of  cofts  not  entred  to  be  with  aflent  of 
the  plaintiff.  And  of  this  opinion  was  the  court,  and  the 
amendment  was  granted,  Ifi^ay  2,  1 730.  And  in  Trinity 
term  following,  upon  Mr,  Harpur's  motion  the  tranfcript 
pf  the  record  in  qie  exchequer-^chamber  was  amended  by 
the  record  of  the  king's  bench.  And  in  that  term  the 
judgment  of  the  king's  bench  was  affirmed  in  the  exche-*  , 
querchaipber  by  lord  chief  juftice  Eyre^  Price  and  Denton^ 
juftiQes  of  the  common  pleas,'  and  Carter^  Comyns  and 
'T^^m^ff,  barons  of  the  exchequer,  Fortefcue  ]\A\ce  being 
abfent  and'  doubting,  and  Reynolds  being  ablent,  having; 
joined  in  the  judgment  in  the  king's  bench. 
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The  King  agmnft  Clendon. 

S.  C.  Str.  870.  iBanurd.  B.  %.  337. 2 Scff  CiC 24. 

A  man  cannot    rT^|I£  defendant  was  indided  for  an  aflault  and  bat> 
^pStrilift.  A     tery  committed  by  the  defendant  upon  J.  S.  mxA 
ment  foi'aiTauiu  J^   ^«   ^^  upon    not   guilty    pleaded    a   verdid    was 
ing  two  people    found  for  the  king,  that  the  defendant  was  guilty,   Vc. 
^v      ^  ^•BucT.98f.  ^nj  ^  motion  was  made  in  arrcft  of  judgment  by  Mr.  Ke- 
jri^J^J  ^o/i>  ^^n^y  foj.  ^hc  defendant,  diat  thefe  were  two  diftind  batte- 
ries, and  two  diftind  offences,   for  which  the  defendant 
ought  to  have  been  indited  by  fetreral  indidmcntSi  and 
.  that  they  could  not  be  joined  in  die  fame  indidment;  for  as 
the  offences  were  feveral,  fo  the  judgments  ought  tobefe* 
**  veral,  and  diftind  fines  fet  upon  the  defendant  in  refped  of 
them.    Upon  whidi  a  rule  was  nuuie,  to  ftay  judgment, 
until,  \3c.    And  Mr.  Taylor  for  the  profecutor  moved  to 
difcharge  the  rule  \  for  although  he  agreed,  J.  S.  and  J.  N. 
could  not  have  joined  in  an  a£lion  for  diefe  batteries,  vet 
they  might  be  well  enough  put  in  the  fame  indidment,  oe* 
caufethe  court  would  coi£derthem  as  different  indidments, 
and  might  very  well  give  different  judgments,  and  fet  dif- 
ferent nnes.    But  the  court  beld,  that  as  no  cafe  was  dted, 
nor  precedent,    to  warrant  fuch  an  indidment,  it  was  ill 
for  the  reafons  given  by  Mr.  KeUlbey.    And  judgment  was 
arrefled  abfolutely,  Saturday^  May  30,  1730. 

Coppin  ver/l  Gunner. 

With  an  inconfiderable  difference.  Str.  S73.  i  Bamaid.  B.  R.  339. 341. 35^ 
Tlieoouit  wiB  f>tUnner  was  convi&ed  of  an  offence  within  the  black  afi, 
tofe^afeSr*  ^i^  (hooting  at  a  perfon,  lie.  and  fcntencc  of  death 
vi'ithpitx^dt.  pronounced  againft  him;  but  my  brother  Fvrtefcttty  before 
tho'  hets  under  whom  hc  was  tried,  reprieved  him,  in  order  diat  a  letter  of 
J^th'and^keiy  *^  fccretary  of  ftate  mi^t  be  obuined  for  his  tranfpor- 
to  have  his  fen- 

tence  changed  for  tranfportatioii,  if  tte  felony  did  not  oecaflon  any  fioHcitiin^  and  the  paity  ap- 
piylos  will  undertake  DOC  to  foe  out  cxcciilion  as^Unft  his  peifo. 

catioxb 


Trinity  Term  3  &  +  Geor^i  2.  regis.  1 573 

0dxm^  according  to  4  6.  i.  r.  ii.  /  i.    And  Mr.  0^ltat     Corcm 
moved  in  be)ud?of  Cfpiih  to  whom  Gtmmr  was  indebted,    o^„^,^. 
fhat  he  mieht  ha?e  leave  to  ferve  Gtmuir  in  gad  with  a 
copv  of  a  Mitat^  to  intitle  die  plaintiff  to  filp  common  bail 

.  for  him,  if  he  did  not  canfe  ^n  appearance  to  be  entred,  it 
being  allejged,  that  Gunner  had  ^  ^ftate  fallen  to  him; 
Aere  being  zfrevifi  in  the  ad  of  9  Gi^»  i*  c.  %%  that  of-» 
lenders  againft  that  ad  fliottld  not  incur  corrup&m  of  blood, 
nor  a '  forfeiture  of  lands,  tenements,  goods  0r  chattlte* 
And  laft  term  a  rule  was  n^Kle  for  die  eadier  and  Gunmrtx^ 
Ihew  caoile.  And  upon  bearing  coimfid  this  term,  the  rule 
was  made  abfolute,  ^d  leave  given  to  Ctp^n  to  ferve  (?im- 
fftfr,  according  to  the  modon  \  it  being  no  prgudice  to  die 
gaoler,  and  there  being  no  reafoou  diat  ibt  defendant  flmuld 
|iot  pay  his  debts,  if  thp  phintiff  could  recover,  and  find  ' 
leffecb ;  he  undertaking  not  to  fue  exepudon  againft  the 
perfon  of  Gwm$ry  anamt  confent  bong  made p^rtofdie 
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?oJt"     '^  ^«*  «*^  Huggins. 

'  S^  jC..  StTw  S8».  with  tbe  arfninents  of  the  counfel  in  B.  IL  x  Bani«d«  B.  iU 

3.SS.  396.  wkh  the  argumeoti  of  the  couniel  at  Scijeaiit*s  iao.  Fits,  I77» 
-   "ind  wifh  the  evi(ience  9  St.  Tr^  1 1 1. 

gadcHr  a»y*"  *  HP  RI S  wis  ?  fpccial  vcHift  found  at  the  OldBaiUy  oa 
perfon  employed  J|^'  an  Tndiftmem  of  murder  2^rA  James  Barms  and 
""^r^rifo^  ;  )7^A*fli  Hoggins.  -  The  indiament  fcts  forth,  that  John 
dStrby'^rcft  *  Z'^l^/"'  fro«^  *^  firft  ^*7  ^  Oaobtr  in  the  twelfth  year  of 
»Tis  dvrtft,  to '  the  bte  Ifiihg  tp  the  firft  day  of  Jafsuarj  next  fdUovrii^  and 
put  aprifisnw  long  before  mi  after,  was  warden  of  the  prifon  of  the  Flatj 
ilJ^nwhScl  ^^-  ^*  *^^  7^^^*  5i»rw  waj  during  that  time  fervaql  to 
fome  and  dan  •  Jobn  Hugginsj  and  emplayed  abou^  the  care  of  the  prifoners  ; 
.gerouirooro.  and  that  yames  Barnes  exj/fens  perjona  crudeUs  naturae  et 
toarm^cT'  immanis  Jifpofitionis  erga  prifinartos  in  eaJem  prijina  exif^ 
room  and  per-  tenteSy  on  the  firft  day  of  November  in  the  twelfth  year, 
mitdng  bifli  to  &r.  made  an  aflault  upon  one  Edward  Arm^  then  being 
^^not^i^t^  a  prifoner  in  the  feme  prifon  under  the  cuftody  of  the 
the.gaokran-  ^^^d  *1&bn  Huggins^  and  him  the.  iajd  Edward  Ame  then 
.  fWerabiefbrthe  and  there  with  force  and  arms,  iic^  unlawfully,  felonioufly, 
knw  tiufSw***  ^  and    of  his  malice  aforethought,    and    without 

prifoner  was*  ^^  confent  of  the  faid  Edward  Ame  took^  and  him  with 
there  againft  hit  force  and  arms,  ISc.  to  a  certain  room  within  the  prifon 
Th^'  .  .  .  aforefaid  then  newly  built,  unlawfully,  Wf*  conveyed  and 
AaSiKwSi  '®^»  ^^'^  ^™  ^^  ^^'^  Edward  Ame  with  force  and  arms, 
iwer  criminally  ^Sc.    in  the   (aid  room   for   a  bng  ^me,   to    wit   for 

for  the  aa  of  his 

deputy,  unltrfs  it  was  done  with  his  conf^t  or  by  his  oomoand.  The  appointment  of  «  deputy 
dificharstf  the  principal  from  all  the  duties  of  his  office*  till  he  refumes  It.  Tide  ante  658.  The 
accidental  pretence  of  the  princifiA]  does  not  fufpend  the  deputation,  -or  throw  the  dnti^  of  the 
office  ifor  the  time  upon  the  principal.  On  a  fpecial  verdid  in  a  criminal  cafe  the  court  can  make 
no  uifcrencc  with  refped  to  bds  not  ibund :  they  can  only  juds«on  the  fiifb  found.  If  fvch 
verdia  Ands  all  the  fafis  it  does  find  te/&(v«/jr,  and  they  do  not  conflitute  the  crimeof  which  the 
party  is  indited,  he  gnu  A  be  acquitted.  ^  Whether  a  venire  fiwias  de  novo  can  be  sr^ted  onac- 
,  cpuAt  o{  the  uncertainty  of  a  fpocial  verdfA  in  a  capital  cafe,  vide  t  Barnard.  B.  R.  398.^  On  the 
indifbnent  ot  a  gaoler  and  his  fervant  for  the  murder  of  a  prifoner  by  dureds,  the  jugr  found  that 
the.iervant  put  him  againil  his  will  in  a  room  newly  built,  the  walls  of  which  were  nade  of  brick 
ipid  mortar,  and  very  damp,  and  fituated  over  the  common  fewer  of  the  pnfon,  and  over  the  place 
where  the  filth  of  the  prifoners  was  ufually  put,  by  reafon  whereof  the  room  was  unwbolefoaoc,  and 
dangerous  to  the  life  of  any  perfoo  detained  an  it,  and  kept  him  there  till  his  death  without  firr, 
or  chamber  pot,  ciofe-dod  or  any  fuch  utenfil ;  that  the  fervant  knew  the  room  was  newly  built 
and  fo  fituated.  and  that  the  walls  were  of  brick,  and  mortar,  and  damp,  that  the  gader  knew  the 
room  was  newly  built  and  that  the  walls  were  of  brick  and  mortar,  and  damp*  that  he  once  faw 
the  prifoner  in  the  room  under  the  dureis  of  imprifonment,  and  turaed  away,  and  that  ak  he  turned 
a^y  the  fervant  locked  the  prifoner  in,  that  the  prifoner  died  of  that  doTe&,  and  that  the  pokr 
bad  at  ^e  ti.ne  a  deputy,  and  that  the  court  held  the  fervant  guikyy  the  gaoler  noi. 

the 
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Ae  fpace  of  fix  we^ks  then  next  frfloi^fing,  linlawfuHy,*  ^€*        *" 
Impriibned  and  detained ;    and  him  the  faid  EdivardArm    n^^^,n«. 
then  and  thefe  with  force  and  atms,  feTr;  for  all  the  time  laft 
mentioned  in  that  room  abfyue  J[$lamitu  ignis  necnonjlneialifua 
matuia/chapio^  VelalifW  alio  hujufmodi  utenfiliy  unlawfull}/^  (stc. 
forced  to  remain  and  he  (the  walls  of  the  aforefaid  toM  . 
made  of  brieks  and  mortar  at:  the  aforefaid  time  of  die  hn-  ' 

prifonment  of  the  faid  Edward  Ame  in  the  fame  being  Very 
moift,  and  the  room  aforefaid  being  fituate  over  the  Com- 
mon fewer  of  the  faid  prifon,  and  near  the  place  ubi  firdet 
£t  pnus  prifonae  pratdiSiae  necmn  excrenunta  prifonartoi^m 
•fraedi€iorum  adtunt  ufualiur  prfitafatrwit^  by  reafon  whefeof 
the  rooni  aforefaid  then  was  very  unwholefome  apd  greatly 
dangerous  to  die  life  of  any  perfon  detained  in  the  fame: 
and  the  indictment  farther  fets  forth%  that  the  Oiid  Janut 
Barnes  and  y^hn  Huggins  at  the  faid  time  of  the  imprifon-* 
ment  of  the  laid  EdWard  Ame  in  that  room^  well  knew  that 
the  faid  room  bad  then  been  newly  built,  and  that  die  walls 
of  that  room,  being  itiade  of  bricks  and  mortar',  were,  then 
Very  moift,  and  that  the  faid  room  was  fo  fituate  as  afic>re- 
faid :  and  the  indictment  farther  fets  forth,  tl>at  the  faid 
Edward  Arne^  during  the  imprifonment  and  detaining  afore«» 
faid  in  the  faid  room,  viz.  the  feventh  of  November^  l^c* 
by  durefs  of ,  the  fame  imprifonment  and  detaining  became 
iick,  and  thereby  from  the  fame  feventh  day  of  Novtmbery  i^c. 
until  the  feventh  day  of  December  then  next  following  in  the 
room  aforefaid  languifhed,  on  which  faid  feventh  day  a( 
Jbecember  the  faid  Edward  Ame  by  durefs  of  the  imprifon-^ 
ment  and  detaining  aforefaid  in  the  room  aforefaid'  died^ 
i^e.  the  indifbnent  farther  fets  forth,  that  the  faid  John 
Huggins^  being  a  perfon  of  a  cruel  nature  and  favage  A\U 
pofition,  and  a  grievous  and  inhuman  oppreflbr  of  the  prifp^ 
jiers  in  the  fame  prifon  under  his  cuftody  being,  during 
the  faid  imprifonment  and  detaining  of  the  aforefaid  Edward 
Ame  in  die  room  aforefaid,  vi%.  the  faid  feventh  day  of 
November^  ^e.  and  divers  other  days  and  times  during  that 
imprifonmen'i  and  detaining  at  London^  &e,  felonioufly, 
wilfully,  and  of  his  malice  aforethought,  was  prefent,  aid- 
ing, abetting,  comforting,  ailifting  and  maintaining  the 
•aforefitid-  ydmes  Barnes^  folonioufly,  wilfully,  and  of  his 
malice  aforethought,  the  faid  Edward  Ame  in  manner  afore- 
faid to  kill  arid  murder :  and  fo  the  jurors  aforefaid- upon 
riieir  oath  aforefaid  fay,  that  the  faid  fames  Barnes  and  yohn 
Huggins  the  faid  Edward  Arne  in  manner  and  form  aforefaid 
felonioufly,  wilfully,  and  of  their  malice  aforethought  did 
kill  and  murder,  againft  the  peace,  tfr.  On  not  guilty 
pleaded  by  the  prifoner  Huggins  the  jury  find  a  fpecialver- 
A\St  as  follows.  That  queen  Anne  by  her  letters  patent 
bearing  date  the  aad  of  July  in  the  twelfth  year  of  her 
reign  granted  to  yobh  Huggins  named  in  the  indidment  the 
office  of  warden  or  keeper  of  the  Fleety  and  keepeiT  of  the 
prifon  and  ga<d  pf  the  Fket^  fituate^  tSc,  and  of  the  prifo- 

ners 
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I^Bft       ets  dieti  oomtnitted  or  116  be  edoiiiiitDad  to  the  priibii  ami 
llvMxiii.    8^  ^  ^  ^^^  afbrc&idy  and  the  capital  acflhage  for  the 
cuftodjr  of  the  prifenersy   and  thirteen  meflbages  in  the 
parifli  aforefiudy  and  all  other  mefliiages,  &r.  and  aO  that 
rent»  fee  or  fidary  of  7/.  I2s.  id.  jeariy  pavable  and  to 
be  paid  by  the  hands  or  the  (herift  of  her  aty  of  Xtwinr 
and  her  counnr  of  JkBdMefixf  He.  and  all  other  rents,  He- 
and  him  the  uid  ^chn  Huggins  warden  or  keeper  of  die 
FUit  and  of  die  pnfon  and  gaol  of  die  Fl*€i  aforefiud,  fcr 
herfelfy  her  heirs  and  fucceflors,  did  make,  ordain  and  con- 
ftitute»  by  die  fiune  letters  patent ;  to  have,  hold,  enjoy 
uid  exercife  the  (aid  office,  mefliiages,  lands  &^-  to  the 
aforefiud  J^bn  Huggins  by  himfdf  or  by  his  fufficient  de- 
puty or  deputies,  for  and  during  his  natural  life,  in  as  am- 
ple manner  zpA  form  as  Sir  ^enwg^  WbitcbcHt^  baronet^  or 
any  other  warden  of  her  prtfon  of  the  FUet  afercfaid,  the 
(aid  office  and  other  the  premifles  or  any  of  diem  had 
before  had,  held,  ufed  or  enjoy^  or  ought  to  have  had, 
hdd,  ufed  or  enjoyed ;    with  the  ufual  averments :  and  diey 
ftirther  find,    that  the  laid  Jpbn  Huggins  i  Sepi.  in  die 
twelfdi  of  the  late  king,   and  for  divers  years  before  and 
continually  from  thence  after  until  the  firft  of  yannary  ihicn 
next  following,  was  warden  or  keener  of  the  (aid  fHifon  of 
the  Fleet ;    and  that  one  Tbmnas  GiUms  for  all  the  fiune 
time  was  deputy  of  the  laid  y^bn  Huggins  in  die  Cud  office 
of  warden  or  keeper  of  the  prifen  of  me  Fleet  aforefiud  by 
the  fiune  John  Huggins  af^nted,  and  a£ted  as  fucb  his 
deputy:   and  they  fiiidier  find,    that  James  Barnes  in  the 
indidmeilt  named  for  all  the  iame  time  was  fervant  of  the 
(aid  Thomas  GiUonsy  doMity  of  the  faid  Jebn  Huggins^  in 
the  fame  office  fo  as  aforefiiid  being,  and  a£led  umler  the 
fame  Tb§mas  Gibbons^  lie.  in  and  afout  die  care  of  the  pri* 
(oners  committed  to  die  fiud  prifon,  and  in  the  fame  prtfon 
being^  and  particularly  in  and  about  the  care  of  Edwaret 
Ame  in  die  mdiAment  named  then  and  there  a  prifoner  in 
the  fiune  prifon  being :  they  fiuther  find,  that  the  find  James 
Barnes  the  leventh  of  September  in  the  twelfth  year,  £7r.  in 
and  upon  the  fitid  Edward  Ame^  a  prifoner  in  die  fiuae  prifon 
then  as  aforefiud  being,  in  manner  and  form  as  in  the  fiud 
indidment  is  Specified,  made  an  aflault,  and  him  the  laid  Edf- 
ward  Atne  then  and  there  without^  his  confent  in  manner 
and  form  as  in  the  faid  indi^ment  is  fpecified  took,  and 
him  the  faid  EawardAme  to  a  certain  room  within  the  faid 
prifon  then  newly  built,  in  the  fame  indiAment  mentioned, 
without  his  confent  in  manner,  iic.  conveyed  and  led,  and 
him  the  fiiid  Edward  Ame  in  the  faid  room  for  a  long  dme, 
to  wit  for  the  fpace  of  forty-forty  djjys  from  thence  next  ftJ- 
lowing,  without  the  content  of  him  the  fiud  Edward  Ame 
in  manner,  lie.  imprifoned  and  detained,  and  him  the  fiiid 
Edward  Ame  then  and  there  for  all  the  dme  laft  mentioned 
in  that  room,  abfqite  felamini  ignis  necmnfine  alifua  matsda 
kapbie  velatipioaliibujuJm$diuienfiB^tQxcwBinmib^  widiout 

his 
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his  confent  in  manner,  t^c.  forced  i  and  they  farther  find,  ^''^ 
that  the  walls  of  the  (aid  room  were  made  of  bricks  and  hugcins. 
mortar,  and  at  the  faid  time  of  the  imprifonment  of  the 
faid  Edward  Arm  in  the  fame  were  very  damp,  and  that  the 
iaid  room  was  fituate  over  the  common  fewer  of  the  faid 
prilbn,  and  near  the  place  uhifirdes  et  fimus  prifonae  prae- 
diQae  mcnon  excrementa  prifonarlorum  praedi£io)'um  adtunc 
ufualiter  p^fita  fuerunty  by  reafon  whereof  the  faid  room  was  ^ 

then  very  unwnolefome,  and  greatly  dangerous  to  the  life  qF 
any  perfon  detained  in  the  fame :  and  they  farther  find,  that 
the  faid  Janus  Barnes  at  the  faid  time  of  the  imprifonment 
of  the  faid  Edward  Arne  in  that  room  well  knew  that  the  .  ^ 
£ud  room  had  then  been  newly  built,  and  that  the  walls  of 
that  room  were  made  of  bricks  and  mortar,  and  were  then 
very  damp,  and  that  the  faid  room  was  fituate  fo  as 
aforefsud;  and  they  farther  find,  that  during  the  faid  im-^ 
priibnment  and  detaining  oC  the  faid  Edward  Arne  in  the^ 
faid  room,  to  wit,  by  the  fpace  of  fifteen  days  at  leafl  be- 
fore the  death  of  the  laid  Edward  Arne^  the  faid  Jithn  Hug^ 
gins  [a)  knew  that  the  faid  room  had  been  then  newly 
built,  and  that  the  walls  of  that  room  were  made  of  bricks 
and  mortair,  and  then  were  damp  \  but  whether  the  faid 
John  Hugginsknevr  that,  on  the  &id  7th  day  of  September 
in  the  twelfth  year,  ISc*  the  jurors  know  not :  and  they 
farther  find)  that  the  faid  Edward  Arne  durine  the  faid  im* 
prifonment  and  detaining  of  him  the  faid  Edward  Arne  in 
the  (aid  room,  to  wit,  the  tenth  day  of  the  fame  month  of 
September  \n  the  twelfth  year  abovefaid,  by  durefs  of  the 
fame  imprifonment  "and  detaining  became  lick  in  the  faid 
room,  and  thereby  from  the  fame  tenth  day  of  September  in 
the  twelfth  year  abovefaid  until  the  twentieth  dav  of  OHoher 
then  next  following  in  the  faid  room  languifhea,  on  which 
iaid  twentieth  day  of  OSloher  in  the  twelfth  year  abovefaid 
the  (aid  Edward  Arne  by  durefs  of  the  faid  imprifonment 
and  detaining  in  the  room  afore(aid  died,  tq  wit,  at  London^ 
&r.  and  they  farther  find,  that  during  the  imprifonment 
and  detaining  of  the  faid  Edward  Ame^  in  the  faid  room,  to 
wit,  by  the  (pace  of  fifteen  davs  at  leaft  before  the  death  of 
the  faid  Edward  Arne'^  the  faia  John  Higgins  was  once  pre- 
fent  at  the  (aid  room,  and  then  and  there  faw  the  faid  Ed^ 
ward  Arne  in  thztrootny  under  the  durefs  of  the  faid  im-  > 
prifonment,  and  then  and  there  turned  away,  and  the  faid 
James  Barnes  locked  the  door  of  the  fame  room  at  the  fame 
time  in  which  the  faid  John  Huggins  turned  away  as  afore- 
faid  (the  (ame  Edward  Arne  at  the  faid  time  in  which  the 
(aid  door  was  locked  by  the  faid  James  Barnes  being  in  the 
(aid  room  under  durefs  of  the  faid  imprifonment) :  and  they 
further  find,  that  the  faid  Edivard  Arne  in  the  faid  room 
under  durefs  of  the  faid  .imprifonment  remained  and  was 
continued  from  the  (aid  time  in  which  the  f^id  door  of  the 

(«)  According  to  thf  report  }&  Str.  8S3.  the  finding  unis  that  Huss'ios  knew 
ehsonditmoftbtnm, 

faid 
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R*JK  ^  faicl  tobm  was  Tq  locked  by  tht  faid  yames  Barnes  as  afore* 
.'^.„.  faid  until  die  feid  time  in  which  the  &d  Edward  Arm  fo  a$ 
aforefaid  died :  aiid  &ey  fartheff  find,  that  die  &id  JAik 
Huggtns  ibnietitnes  aded  as  warden' or  keeper  "of  the  faid 
prifon,  during  Hiit  time  in  which  he  the  &me  Tb§mas  GiUmt 
was  deputy  of  the  faid  John  Huggins  in  die  iaid  office  as 
aforefaid ;  btit  whether  upon  the  whole  matter,  ^d 

The  record  of  this  indi^ment  and  fpecial  ^erdid  bdng 
removed  Into  the  king's  bench  by  certiordrty  it  was  acrgued 
on  Tuefday  the  fixt^nth  of  June  1730  by  Mn  fVilki  for 
the  king,  and  Mr.  ferjeant  Eyre  for  the'  prifonen  Andoii 
the  laft  day  of  Michaelmas  term  foilowing,  sifter  the  cafe 
\a^  been  argiied  on  the  fourteenth  aS  Ntnkember  at  ierjeanis'- 
intl'ball  before  all  the  twelve  judges^  the  lord  diief  juftic^ 
delivered  the  Ofiinion  of  the  judges. 

In  this  cafe  twd  qiieflions  have  be^h  inad^.  I.  What 
crime  the  fads  founci  upon  Barnes  in  the  fpecial  verdtd  will 
amount  to  ?  2.  Whether  the  priibner  at  the  bar  is  fottnd 
^ilty  of  the  fame  offence  with  Barnes  f 

t.  As  to  the  firft  qtieftion^  it  is  very  plain,  that  the  fitds 
found  upon  Barms  do  amount'  to  murder  in  him.  Muider 
may  be  comniitted  widiout  any  ftroke.  The  law  has  noc 
confined  the  offence  to  any  particular  cireumftances  or 
manner  of  killing ;  but  there  are  as  many  ways  to  commit 
murder^  as  there  are  to  deftroy  a  man^  provided  the  ad  be 
done  with  maliec)  either  exprefs  or  implied^  Hale  P.  Q 
.  46.  3  In^,  5^.  Murder  is,  where  a  perfoH  kills  another 
of  malice,  fo  he  dies  within  a  year  and  a  day^  Mate  P.  Q 
43.  And  malice  may  be  either  e^fprefied  or  imfdied.  In 
this  i^fe  the  jury  have  found  the  malice  exprefs  3  for  die 
fads  charged  on  Batnes  are  laid  in  the  indi49tment  to  be  er 
maliiia  fuapraeeogitata^  to  wit^  that  he  having  die  cuftody 
of  Arm  afuulted  him«  and  carried  him  to  Oiis  itnwfaole* 
fbme  room,  and  confined  him  there  by  force  againft  his 
will,  and  without  his  confent,  and  wittout  proper  fuppart^ 
ex  maliiiafudpraeeogitata ;  by  means  of  which  he  hneutfhcd 
and  died*  Artd  the  jury  have  fbUnd,  that  Barnes  did  adl  thefe 
fads,  mode  etformd  prout  in  indl^amento  praedrffojpecific^aur* 

But  upon  the  finding  of  thefe  fads  there  is  sdfo  a  plain  ma* 
lice  arifing  in  confirudioitoflaw.  Hale  P.  d  46.  The  law 
implies  malice  in  refped  of  the  perfon  killing.  If  a  prifboef 
by  durefs  of  the  gaoler  comes  to  an  untimely  end^  it  is 
tnurder.  It  is  not  neceflary^  to  make-  it  durefs,  that  there 
fhould  be  adual  ftroke^  or  Wounds.  And  in  3  Ifj/f.  35* 
the  putting  into  a  dungeon  is  durefs^  or  into  a  place  too 
ftrait,  3  injf.  91.  pluis  drShmnt  que  deveit^  GrwM.  90* 
The  untimely  end,  mentioned  by  lord  chief  juilice  HaUj  is 
what  is  meant  by  Brinnj  cap.  ii.fil.  ifl.  If  a  man  die  iit 
prifon,  the  coroner  is  to  take  an  mqueft  upon  At  view  of 
the  body ;.  and  if  it  is  found  fay  the  inquifitioo,  diat  the 
perfon  was  brought  nearer  to  deaths  and  furdier  from  lifef 
per  dure  gard  delgaoUry  it  is  felony* 

The 
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The  reafons,  why  the  law  implies  malice  in  fuch  cafeS)  are  Rix 
plain.  Becaufe  it  is  a  breach  of  his  duty,  and  of  the  truft  which  jj^^^^^  ^ , . 
the  law  has  repofed  in  him.  A  prifoner  is  not  to  be  punilhed 
ill  gaol,  but  to  be  kept  fafely.  Flit.  38.  BraH.  105.  The  a£k 
al(b  is  deliberate*  And  the  nature  of  thea^l  is  fuch,  as  that  it 
muft  apparently  do  harm.  It  is  alfo  cruel,  as  it  is  commit^ 
ted  upon  a  perfonthat  cannot  help  himfelf.  And  it  is  com« 
mitted  by  force,  and  without  the  confent  of  the  prifoner.  So 
^at  the  charge  in  the  indi£bnent  againft  Barnes  is  murder, 
and  thefe  fadts  found  in  the  verdi&  as  to  him  fully  maintain 
the  indidment,  and  amount  to  murder*  fiut  Barnes  is  not 
before  the  court,  behaving  fled^  (as  it  is  faidj  from  juftice. 

2.  The  next  queftion  is,  whether  the  prifoner  Muggins  i% 
found  guilty  of  the  fame  offence  as  Barnes  %  or  how  fkr  it 
appears  by  this  fpecial  verdi£t,  that  he  has  been  aiding  and 
aiSfting  to  Barnes  in  the  committing  of  thefe  fadls. 

In  £e  indi£bnent  the  offence  is  as  ftrongly  charged  upon 
Huggins  as  upon  Barnes.  The  indictment  charges,  that  the 
prifoner  at  the  bar,  during  the  imprifonment  of  Ame  in  the 
iaid  room  (the  fituation  and  condition  of  which  the  indi£t«> 
ment  exprefsly  charges  Huggins  to  have  the  knowledge  of  ^ 
on  the  feventh  of  November y  et  diverfis  diehus  etvicihus  during 
that  imprifonment,  felonioufly,  voluntarily,  and  of  his  ma- 
lice aforethought,  was  prefent,  aiding>  abetting,  comfort- 
ing, and  ai&fting  the  faid  Barnes^  the  faid  Arne  felonioufly 
and  of  his  malice  aforethought,  to  kill  and  murder,  He*  -  . 
which,  if  found  by  the  verdi£l,  would  certainly  be  murder 
in  the  piifoner.  But  there  is  a  great  difierem^e  in  the  find-> 
ing  of  the  verdiA*  As  to  Huggins.^  the  jury  have  only  found 
thefe  fa£ls,  viz.  That  he  had  the  office  of  warden  of  the 
Fleity  i^c.  granted  to  him  by  let;ters  patent  of  22  Jufyy  I2 
^ifii.  tor  hold  foi  his  life,  and  to  execute  by  himfelforhis 
deputy :  that  be  i  Sept.  12  G.  i.  and  before,  and  from 
thence  to  \  January  12  Geo.^i.  was  warden  of  the  Fleet : 
that  Thomas  Gibbons  was,  and  for.  all  that  time  aded  as  his 
deputy  in  that  office :  That  James  Barnes  was  for  all  that 
time  fervant  of  Gibbons^  and  a^ed  under  him  about  the  care 
of  the  prifontrs,  and  particularly  about  the  Care  of  Arne  : 
then  they  find,  that  Barnes  aflaulted,  and  carried  by  force, 
the  faid  Ame  into  the  room,  and  kept  him  there  againft  his 
confent,  prout  in  the  indidlment,  forty-four  days:  then 
they  find  the  fituation  and  condition  of  the  room,  whereby 
it  was  very  unwholefome,  and  dangerous  to  the  life  of  any 
perfon  kept  therein :  that  Huggins^  during  the  imprifon* 
ment  of  Ame  in  that  room,  viz.  for  fifteen  days  before  Arne^% 
death,  knew  that  the  room  was  then  lately  built,  and  that 
the  walls  were  made  of  brick  and  mortar,  and  were  then 
damp;  but  whether  he  knew  it  the  feventeenth  of  September^ 
ignorant :  that  Ame  the  loth  of  September  12  Geo>  i.  by 
durefs  of  imprifonment  became  fick,  and  languiihed  to  the 
twentieth  of  O^obir^  and  then  died  by  durefs  of  imprifpn- 

VojL,  II,  3  H  ment 
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K^x         ment  in  the  (aid  room:   that  during  the  imprifontlient  of 

u.. . „ .      yfrm  in  that  room,  viz.  per  fpatium  auiniecim  dUrum  ad  mvns 

before  his  death,  Huggtns  was  once  preient  at  that  room^ 
and  then  faw  the  faid  Arm  in  that  x<fomftii  duntie  imprifina* 
tnenti  praediili^  ac  adtunc  et  ibidem  fi  avertity  and  the  faid 
yanus'  BarneSy  the  (ame  time  as  Huggtns  turned  himfdf 
away,  locked  the  door,  the  faid  jime  at  the  time  when  the 
faid  door  was  locked  by  Barnes  being  in  the  faid  roomfnt 
duritie  imprtfonamenti  praedi£ti\  and  that  Jime  remained  un- 
der thatldurefs  till  his  death:  that  Huggtns  aded  (bmetiroes 
as  warden,  during  the  time  Gibbons  was  deputy;  but  it  is 
liot  found  that  he  a£led  as  warden  during  the  confinemeiit 
of  Arne* 

The  judges  are  all  unanimoufly  of  opinion,  that  the  bStt 
found  in  this  fpecial  verdid  do  not  amount  to  murder  in 
the  prifoner  at  the  bar ;  but  as  this  fpecial  verdid  is  found, 
they  are.  of  opinion,  that  he  is  npt  guilty.  Though  he  was 
warden,  yet  it  being  found,  diat  there  was  a  deputy  $  he  is 
not,  as  warden,  guilty  of  the  fads  committed  under  the 
authority  of  his  deputy*  He  (hall  anfwer  as  fupericHT  for  his 
deputy  civilly,  but  not  criminally.  It  has  been  fettled,  that 
ihough  a  fherifF  muft  anfwer  for  the  offences  of  his  gaoler 
civilly,  that  is,  he  is  fubje<Et  in  an  adion,  to  nufce  (atisfiic* 
tion  to  the  party  injured »  yet  he  is  not  to  anfwer  criminal- 
ly for  the  offences  of  his  under-officer.  He  only  is  crimi- 
'  nally  puni(hable,  who  immediately  does  the  aA,  or  permits 

it  to  b^  done.  Hale's  P.  C.  1 14.  So  that  if  an  a&  be  done 
by  an  under-officer,  unlefs  it  is  done  by  the  coaimand  or 
dircAion,  or  with  the  confent  of  the  principal,  die  prin- 
tipai  is  not  criminally  punifhable  for  it.  In  this  cafe  the 
ha  was  done  by  Barnes ;  and  it  no  where  appears  in  the 
fpecial  verdi£l,  that  the  prifoner  at  the  bar  ever  command- 
ed, or  dire£teds  or  confented  to  this  dure6  of  imprifon- 
ment,  which  was  the  caufe  of  Arne*s  death,  i.  No  com- 
mand or  diredion  is  found.  And  2.  It  is  not  found,  that 
Huggtns  knew  of  it«  That  which  made  the  durefs  in  this 
cafe  viras,  i.  Barneses  carryings  and  puttings  and  confining 
Ame  in  this  room  by  force  and  againft  his  confent.  2.  The 
fituation  and  condition  of  this  room.  Now  it  is  not  found  that 
Huggtns  knew  thefe  feveral  circumftances,  which  made  the 
durefs.  i.  It  is  not  found,  that  he  knew  any  thing  of 
BarnesH  carrying  Arne  thither.  2.  Nor  that  he  was  mere 
without  his  confent,  or  without  proper  fupport.  3.  As  to 
the  room,  it  is  found  by  the  verdiA,  i.  That  the  room  was 
built  of  brick  and  mortar,  a.  That  the  walls  were  vaUe 
humidae.  3.  That  the  room  was  fituate  on  the  common 
fewer  of  the  prifon,  and  near  the  place  where  the  filth 
of  the  prifon  wd  excrement  of  the  prifoners  were  ufujdly 
laid,  ratiQue  qnQrum  the  room  was  yery  unwhglcfome.  and 
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the  life  of  any  man  kept  there  was  in  great  danger.     But         ^*< 
all  that  IS  found  with  refpefl  to  the  prifoner's  knowledge  iS|     Hvcbinii 
that  for  fifteen  da)rs  before  Jm^s  death  he  knew  that  the 
room  was  then  lately  built,  recentery    that  the  walls  were 
madtf  of  brick  and  mortar^  and  were  then  damp,    But  it  is  » 

not  found,  nof  does  it  appear^  that  he  knew^  th^y  were 
dangerous  to  a  man's  life,  or  that  there  was  a  want  of  ne* 
ceflarv  fupporti  Nor  is  it  found,  that  he  direifled,  Or  con- 
fented^  that  Jime  fhould  be  kept  or  continued  there.  T*he 
chief  thing  relied  upon  is^  that  the  verdiSs  finds,  that  once 
the  prifbner  at  the  bar  was  prefent  at  the  room,  and  faw 
Arm fiib  duritie  imprifinamfnti  praedidli^  et  fe  avertity  Off* 
which,  as  was  objedled,  made  him  an  aider  and  abettor.  But 
in  anfwer  to  this,  i.  Being  prefent  alone,  unlefs  he  knew 
all  the  circumftances,  and  direded  that  Arrte  fhould  con- 
tinue, or  at  leaft  confented  that^he  fhould,  tahnot  make 
him  an  aider  or  abettor  in  the  murder.  Kelynge  113.  A 
man  may  be  prfefeht  and  be  mtirely  innikrentk  He  may  be 
cafually  prefent.  1.  The  verdi£l  is,  viditfub  duritie  impri- 
fonafmnti  praediHi.  He  might  fee  him,  and  fee  him  while 
he  was ^^  duritie  imprifonamenti  praedi^i^  that  is,  while  he 
was  in  faft  under  the  durefs  by  Barnes ;  but  it  does  by  no 
means  follow  from  thence  that  he  knew  that  the  man  was 
under  this  durefS)  and  it  is  not  found  that  he  did  know  it* 
It  was  obje£ted,  that  if  he  faw  the  man  under  this  durefs  he 
mufl  know  it,  and  it  was  his  duty  to  deliver  him.  But  we 
cannot  take  things  by  inference  in  this  manner*  l^he  vidit 
does  not  imply  a  knowledge  of  the  feveral  fadts  that  made 
the  durefs*  if  the  nature  of  ftis  durefs  be  confidered,  |t  is 
impoffible  that  it  fhould  be  difcovered  by  one  fight  of  the 
man*  It  confifls  of  feveral  ingredients  and  circumflances,  that 
are  notneceflarily  to  be  difcovered  upon  fighh  For  though 
he  faw  Arne  in  the.  room,  yet  by  the  view  he  could  not  tell^ 
that  he  was  there  without  his  confent,  and  by  force,  or 
that  he  wanted  necefTary  reliefs  It  is  not  found)  that  the 
man  made  any  complaint  to  him,  or  that  any  application 
was  made  to  him  on  the  man's  behalf.  If  he  was  there 
with  his  confent,  it  would  take  ofF  the  durefs.  His  feeing 
is  but  evidence  of  his  knowledge  of  thefe  things  at  bef)-, 
and  very  poor  evidence  too.  And  therefore  the  jury,  if  the 
fadi  would  have  borne  it,  fhould  have  found,  that  Huggins 
knew,  that  Arne  was  there  without  his  confent,  and  that  he 
confented  to  and  dire£ked  his  continuance  there.  Which 
not  being  done,  we  cannot  intend  thefe  things,  nor  infer 
them.  For  in  fpecial  verdi6h  in  criminal  cafes  the  court 
mufl  never  intend,  nor  infer  fads,  but  judge  upon  the  fa6ts 
found,  and  not  on  the  evidence  of  the  fads*  Kelynge  78. 
Whedier  a  man  is  aiding  and  aflifting  in  murder  or  no,  is 
matter  of  fad,  and  oueht  to  be  exprewly  found  by  the  jury. 
Kelynge  1 1 1.  Rex  v.  flummery  It  does  not  appear  by  the 
fpecial  verdid  there,  that  Glover^  or  the  perfon  unknown^ 
3  H  2  who 


1582  Mich.  Tertn4  Georgii  2.  regis. 

^^  who  ihot  off  the  gun,  did  difdiarge  it  againft  any  of  the 
nv^mt.  king's  officers ;  but  it  might  be,  for  ought  that  appears,  for 
another  purpofe :  though  upon  the  particular  circumftanccs 
in  the  fpecial  verdi6l  there  are  things  found^  which  were  a 
fufficient  evidence,  that  the  gun  was  difchai^ed  againft  the 
king's  officers ;  and  fo  it  might  be  reafonably  intended, 
Gonfidering  they  were  all  armed  and  in  profecution  of  an 
unlawful  zA  in  the  night,  which  they  defigned  to  juftify  and 
maintain  by  force,  efpecially  when  the  gun  was  (hot  off 
upon  the  watch  word  given,  and  as  the  king's  officers  were 
endeavouring  to  feize  the  wool :  die  jury  thereupon  might 
well  have  found,  that  the  fufee  was  difcharged  againft  the 
king's  officers.  But  fince  they  had  not  found  it,  the  court 
Were  confined  to  what  they  had  found  pofttively ;  and  were 
not  to  judge  the  law  upon  evidence  of  a  fadi,  but  upon  the 
fad  when  it  is  found.     See  Kelyngt  218. 

This  cafe  was  fo  well  argued  on  both  fides,  tint  ibme 
objections  on  the  part  of  the  crown  muft  be  tadcen  notice 
of,  though  they  are  already  in  a  great  meafure  anticipated. 
As, 

I.  That  Hugginsy  as  warden,  though  he  had  made  a  de- 
puty, had  ftni  the  care  of  the  prifoners ;  and  it  was  incum- 
bent on  him,  to  fee  that  there  was  no  illegal  dure6.  And 
to  explain  what  the  law  means  by  durefs,  Brit.  cap.  lufiL 
18.  was  cited.  If  a  prifoner  is  brought  nearer  to  death,  and 
farther  from  life,  fer  dure  gar d del  keeper  :  and  Staunf.  A  d 
lib.  I.  cap,  35.  If  he  keeps  him  more  ftriflly  than  of  right 
he  ought,  it  is  durefs.  And  the  durefs  need  not  be  by  the 
hand  of  the  gaoler ;  for  if  it  is  done  with  his  privity  it  will 
affe£t  him.  But  that  is  amiftake:  for  when  an  officer  has 
power  to  make  a  deputy,  and  has  appointed  a  deputy  be  lias 
{a)  Vide  ante  difcharged  himfelf  of  the  whole  care ;  the  [a)  deputy  has 
^5^*  the  whole  power,  and  it  is  incumbent  upon  the  depjKyt 

till  the  principal  refumes  his  office.  Indeed  yehtn  the  prin- 
cipal, comes  to  execute  his  office  himfelf,  the  power  of  the 
jdeputy  ceafes :  but  a  bare  acoidental  coming  to  the  place 
will  not  determine  the  deputation,  unlefs  he  comes  with  an 
intent  to  refume  his  office.  The  cafe  of  a  difleilee  coming 
to  dine  with  the  diffeifor,  or  to  fee  his  piftures,  may  be  very 
properly  compared  with  this. 

a.  It  was  objeded,  that  this  murder  was  done  with  his 
privity  ;  it  is  found,  that  he  faw  'Arne  under  this  dureft,  et 
fi  averfit.  He  ought  to  have  taken  notice  of  it  and  removed 
him,  as  it  Was  his  duty  to  take  care  of  his  priibner's  life. 
Fidit  fub  duritie^  implies  that  he  knew  it;  and  thcrefiwe  be 
was  privy  to  the  durefs^  ^f  \^Ch  Jtrm  died. 


But 
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But  his  confent   to  this  clurefs  is  not  found  ;  it  entirely        R'x 
depends  on  his  feeing  the  man,  which  does  not  import  his     HwcciKt. 
confent9  for  want  of  his  knowledge  of  the  particular  fa£ls. 

3.  Objedion.  When  he  was  prefent,  the  power  of  his 
deputy  ceafed  ;  and  then  he  (hould  have  eafed  the  man  of  • 
this  durefs :  and  his  fuiFering  him  to  continue  afterwards 
under  the  fame  durefs,  infeis  that  he  knowingly  fufFered 
him  to  continue  till  his  death;  and  his  not  reforming  this 
abufe,  implies  his  confent  to  it.  But  thefe  inferences  are 
by  much  too  ftrong ;  and  the  not  reforming  an  abufe,  does 
by  no  means  infer  a  confent  to  all  theconfequences  of  it. 

4.  Objedion.  A  perfon  abfent  may  be  principal  in  mur- 
der, as  in  the  cafe  of  poifoning.  An  in&nt  uv%s  laid  in  a 
hog-ftye,  and  a  fow  eat  it ;  and  held  murder.  Palm.  547, 
54S.  The  fame  opinion  in  the  cafe  of  a  fick  man  laid  in 
the  cold.  So  in  the  cafe  of  laying  an  in&nt  under  leaves 
in  an  orchard^  and  a  kite  ftruck  it.  Poph.  13,  Ow.  98. 
Hale  P.  G  53.  There  the  perfon  who  did  the  aft,  occa- 
iioned  the  death  ;  but  in  this  cafe  no  aft  was  done  by  the 
prifoner  at  the  bar.  There  are  indeed  cafes  of  murder,  where 
no  aft  was  done  by  the  perfbns  guilty;  as  the  letting  loofe 
a  wild  beaft,  which  the  party  knows  to  be  mifehievous^  and 
be  kiUs  a  man.  3  Eaw.  ^.coroney  311.  Staunf.  17.  Crempt, 
24.  3.  the  owner  of  the  beaft  is  guilty  of  murder.  In  an- 
fwer  to  thofe  cafes ;  there  is  a  difference  between  beafts 
that  are  ferae  natura^  as  lions  and  tygers,  which  a  man 
muft  always  keep  up  at  his  peril ;  and  beafts  that  are  man- 
fuetae  naturay  and  break  though  the  tan^nefsof  their  nature^ 
fuch  as  oxen  and  horfes.  lu  the  latter  cafe  an  aftion  lies, 
if  the  owner  has  had  notice  of  the  quali.ty  of  the  beaft  j 

in  (a)  the  former'  cafe  an  aftion  lies  without  fuch  notice,  (a)  vi<le  ante 
As  to  the  point  of  felony,  if  the  owner  hive  notice  of  the  '09,  6«^. 
mifchievous  quality  of  the  ox,  i^c.  and  he  ufes  all.  proper 
diligence  to  keep  him  up,  and  he  happens  to  break  loofe, 
and  kills  a  man  i  it  would  be  very  hard  to  make  the  owner 
guilty  of  felony.  But  if  through  negligehci  the  beaft  goes 
iibroad,  after  warning  or  notice  of  his  condition,  it  is  the 
opinion  of  HaUy  that  it  is  manflaughter  in  the  owHer. 
And  if  he  did  purpofely  let  him  loofe,  and  wander  abroad, 
with  a  defign  to  do  mifchief  j  nay,  though  it  were  but  with 
a  defign  to  fright  people  and  make  fport,  ^and  he  kills  a 
man ;  it  is  murder  in  the  owner. 

5.  Objeftion.  It  is  found,  that  Barnes  fliut  the  door 
in  the  prefence  of  Huggins :  and  therefore  the  continuing 
of  Arne  under  that  confinement  will  affcft  Huggws.     But 

there  is  no  confisnt  found  to  bis  confinement.    What  is  , 

found 
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Hix         found  is  at  moft  but  evidence  of  |i  confent}  uideven  not 
M  c«iHi      *^^^'    ^'  **  ^"'y  ^'^'^  '^^  averiiU 

6.  Objedlion.  It  is  not  neceflary>  for  the  jury  to  find 
the  confent  in  exprefs  words;  and  if  fia^s  are  found,  tlutt 
amount  to  a  confept,  the  court  will  judge  it  a  confent. 
As  in  the  cafe  of  enalice,  the  court  will  judge  it  upon  the 
fafls  found;  and  malice  is  an  ad  of  the  mind,  as  well  as 
confent.  To  thtg  it  is  anfwered,  that  malice  is  matter  of 
(     R  ^*^*  ^^  ^^^  proper  for  the  court  to  judge  j    but  the  confent 

j^g,  ''^^'*^**pf  one  man  to  the  malicious  a£ts  of  another  is  matter 
of  fa6^,  which  ought  to  be  found  by  the  jury.  And  here 
is  no  confent  found,  nor  that  Huggins  aided  or  abetted 
Barnes  \  nor  is  there  any  podtiye  fad  found)  that  muft  nev 
ceffarily  ,^*^^ronftrued  an  aiding  and  abetting. 

There  is  another  matter  which  the  king's  counfel  in* 
fifted  upon,  That  if  the  court  were  of  opinion,  that  tbey 
could  not  give  iudgment  upon  the  h&%  found  in  this  ver- 
did,  that  the  pnfoner  was  guilty  of  murders  that  yet  the 
verdid  was  fo  uncertain,  as  that  they  could  not  give  judg* 
ment  of  acquittal :  and  therefore  that  a  venirt  facias  de  fuvt 
ought  to  go.  And  this  brought  it  under  the  confideration 
of  the  judges,  whether  ^  venire  facias  de  tuvo  ought  to  be 
granted  in  this  cafe.  And  to  fpeak  to  that  point  the  coun- 
fel  on  both  fides  were  heard  before  all  the  judges,  on  fFed-- 
hefday  the  twenty-fourth  inftant. 

It  was  fald  by  the  couiifel  for  the  king,  that  tbey  fpoke 
to  this  point  without  prejudice.  For  tbey  infifted,  that  as 
to  the  vefdid  itfelf,  there  were  fufficient  fads  found  afied- 
ing  the  priibner,  to  induce  the  judges  to  be  of  opinion, 
that  they  amounted  to  murder.  But  for' argument's  iake, 
in  cafe  the  judges  fhould  be  of  opinion,  that  they  were  too 
tincertain,  to  found  a  refolutton  upon,  that  the  prifone^ 
was  guilty  of  murder  ;  then  they  argued,  that  a  venire  fa* 
cias  de  nova  ourht  to  go,  though  it  was  in  a  capital  cafe. 

1.  In  a  civil  cafe  if  a  yerdid  is  found  fo  uneertaioly  and 
ambiguoufly,  as  that  no  judgment  can  be  given}  z  venire 
facias  de  t.ovo  i^Hift  liTue.  C0.  Lit.  227.  2  HolL  Ahr.  693. 
Fenn  v.  HowelL     Cro,  Car,  322.' 

It  was  obfcrved,   that  the  book  of  Co,  Lit,  227.  fpeaks 

of  verdids  in  general,  and  does  not  fay  in  what  cafes;  bat 
iis  to  civtl  ca(es  there  is  no  doubt. 

2.  In  criminal  cafes  writs,  of  venire  facias  de  nnx^have 
been  eranled.     Co.  Intr,  393.  ^.     HiL  4  Car.  I.  B.  R.  ni. 

3?.   R:.  7   Fificr. 

3.  In 
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3.  In  capital  cafes  a  venire  facias  de  novo  muft  go,     i.  In        ^'« 
cafes  of  miftrial.     6   Co.  14.  tf.  ArundeP%  cafe,  the  point     HycciM* 
agreed.     2.  For  mifbebavtour  of  the  jury  in  giving  their 
verdift.  HiL  8  Hen.  7.  roU  3,  P&c/V.  Reg.  Rex  v.  JVayner, 
Agreed.      3.  As  to  granting  a  venire  facias  de  no^Q  after  a 
fpecialverdifl. found,  they  were  fo  candid  as  to  own,  that 
thpugh  there  was  fearch  made  with  the  greateft  diligence, 
yet  they  could  not  find  one  inftance,    nor  fo  much  as  an 
opinion  of  a  judge,  except  what  was  faid  by  lord  chief  juf- 
ticc  Holt  in  the  cafe  of  the  King  v.  Keite'^  Comb.  408.  Molt 
.iays,  ^  I  ihould  not  be  much  againft  a  venire  de  novo*^    And 
this  was  remembred  by  fome  others  that  heard  that  opinion. 
{a)  The  jury  had  found  in  that  cafe,  that  theprifoner  had  («)  vide  ante 
killed  the  man  :  but  it  did  npt  certainly  appear,  whether  the  *^«J^*'^' 
faft  was  murder  or  manflaughter.     Mr.  Attorney-geperal  g^  j^,  ^g,.  but 
infifted,  that  if  there  was  fuch  an  uncertainty,  as  that  nofeealfoStr.  SS;* 
judgment  could  be  given,  in  a  capital  cafe;    the  fame  rea-  » '**™*"l* 
fon  held  in  fuch  cafe,  as  in  civil  and  other  criminal  cafes,  ^      ^^  ' 
though  there  is  no  precedent  of  it  as  yet;   for  ubi  eadem  eft 
ratio  eft  eadem  Ux.     And  therefore  fuppoilng  (for  in  this  it 
v^s  argued  upon  a  fuppofition j  that  the  verdidl  was  too 
uncertain  to  give  judgment  againft  the  prifoner;  they  in- 
fifted, that  a  venire  facias  de  novo  ought  to  go. 

But  the  judges  came  to  no  refolution,  that  a  venire  facia$ 
de  novo  could  not  ifTue  after  a  fpecial  verdid  in  any  capital 
cafe;  it  being  unneceflaryfor  them  to  determine  that  quef- 
tion.  For,  as  every  fpecial  verdid  depends  upon  the  par-t 
ticular  finding  of  the  verdi£t,  fo  the  prefent  queftion  relates 
onfy  to  the  prefent  verdi<3  before  us  as  found.  And  as  to 
that  we  were  all  of  opinion,  that  this  verdi<3  was  not  fa 
uncertain,  as  that  judgment  could  not  be  given  upon  it. 
For  the  fa£ls  found  are  all  poiitively  found ;  but  thofe  fads 
in  the  nature  of  them,  joined  together,  are  not  fufEcjent, 
to  make  the  prifbner  guilty  of  murder.  And  if  fo,  then  the 
prifoner  muft  be  acquitted ;  for  it  is  not  that  the  verdict  is 
uncertain,  but  it  is  not  full  enough  to  conv!6l  him.  Per- 
haps the  jury  might  have  found  other  fads,  which  they 
have  not ;  but  the  court  can  judge  only  upon  what  is  found. 
\ielyng,  78,  79.]  We  all  agreed  in  the  cafe  of  Green  and 
Bedell  on  a  fpecial  verdid,  that  the  verdift  was  not  full 
enough  as  to  them  for  us  to  judge  it  treafon  in  them ;  be- 
caufe  the  verdid  only  found,  that  they  were  prefent,  and 
found  no  particular  a£l  of  force  committed  by  them ;  and 
did  not  find,  that  they  were  aiding  and  affifting  to  the  reft  : 
and  it  is  poiEble,  they  might  be  there  only  out  of  curiofity, 
to  fee ;  and  whether  mev  were  aiding  and  aiBfting  is  mat- 
ter of  fa£l,  which  ougnt  to  be  exprefsly  found  by  the  jury, 
and  not  left  1to  the  court  upon  any  colourable  implication  : 
and  accordingly  thofe  two  perfons  were  difcharged.     And 

yet 
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R««  yet  as  to  Green^  he  was  found  to  be  among  the  perfens  af- 
'HvGGXNt*  fcmblcd,  y^.  cafting  up  his  cap,  and  hallowing)  with  a 
ftafT  in  his  hand ;  and  that  whtlft  he  was  among  them,  he 
was  knocked  down  by  a  party  of  the  king*s  foldiers,  that 
came  to  fupprefs  them,  and  was  then  taken.  And  as  to 
Bedell^  it  was  found,  that  he  was  there,  and  being  purfued 
by  one  of  the  king's  foldiers,  called  out  to  the  rdft  of  the 
company,  to  face  about,  and  not  to  leave  them. 


Upon  the  whole,  there  is  no  authority  againft  the  court's 
tving  judgment  of  acquittal,  upon  a  verdid  diat  is  not 
iufEcient  to  convi£l ;  and  thencfore  this  verdid,  not  finding 
fa£ls  fufficient  to  make  the  prifpner  guilty  of*  murder,  he 
muft  be  adjudged  npt  guilty.    And  he  was  difcharged. 


i 
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Giles  Gardiner  againji  Stephen  Mcrrott, 

Intr.  HiL4Geo« 
S.  C.  Str.  902.   1  Btfnaitl.  £.  R.  4^2.  ^.  B«  R.  Rou 

IN  a  writ  of  error  brought  by  Gardiner  to  reverfe  a  j a<lg-  . 
mcnt  given  by  the  court  of  common  pleas  againft  him  Ip^i^o^hr* 
'in  an  a£tion  of  aflault  and  battery   brought   aeainft  him  court  to  vary" 
by  MerrotU  the  writ  of  error  defcribed  the  record  to  be  ofiromthereiird, 
a  bquela  in  the  common  pleas  by  writ  by  Stephen  Merrett  ][Jj^^^"i^^^. 
and   Giles  Gardiner j  and  the  record  removed  was  between  ^cio  without 
Stephen  Merrott  and  Giles  Gardiner^   and  by  oonfequence  coft«- 
there  was  a  variance,  ^c.    But  the  court  of  king's  bench^ 
May  28,  1731.   this  term  made  a  rule,   that  the  writ  of 
error  (houla  be  amended,  and  made  agreeable  to  the  record, 
by  virtue  of  the  ftatutc  of  5  G.  i.  e,  .13.  intituled,  An  ad 
for  amendment  of  writs  of  error,   i^c.  /  I.      And  they 
held,  they  could  do  it  by  that  a£l  without  prayer  of  either 
party,   the  variance  appearing  to  them  upon  the  record  ; 
and  diey  gave  no  cofts,  becaufe  the  ftatute  has  directed  no 
cofts  to  be  given  on  fuch  ame^dmeht. 
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Mofes  Burry  verj.  Jeffrey  Perry. 

intr.Hii.4Ge0. 

2  B.  R*  Rot.  S.  C.  aBarnird.  B.  R.  799  84>  113*  i^S* 

In  an  adlon  for  y  ^  ^n  adion  for  words  brought  by  the  plaintiff  againft  the 
^^^^"*1  defendant,  the  plaintiff  fet  out  in  his  declaration,   that 
thein^Wes,  if     be  was  a  houfe-fmith   by  trade,   and   that    die  defendant 
thedamastt  are  fpoke  the  words  of  him   (which  words  were  a&ionable  in 
''bi^'ffm^    themfclves)  by  reafon  of    the   fpeaking   which  words  the 
L\e  no  more     plaintiff  had  loft  feveral  cuftomers,  naming  them  particu- 
cods  than  da.     larly,  Hc    to   his  damage   lOoA      On  the  genenl  ifloe 
alSiri^'iiu'  P'^^^^^»  ^^  J^^^y  found  for  the  plaintiff,  and  gave  him  only 
^SttSTacixMic  five  (hillings  damages.    And  fcrjeant  Belfield  moved,    that 
of  fpccial  da-     the  plaintiff  might  have  full  cofts,     diough   the   damages 
mage.  s.  c.  str.  ^g^g  found  under  40J.    becaufe  he  had  received  a  (pecial 
Burr.^isTBl.  damage,   viz.     the  lofs  of  his  cuftomers;    fo  that  if  the 
J062.       '       words  had  not  been  actionable  of  themfelves,  this  adion 
would  have  been  maintainable,  by  reafon  of  the  fpecial  da- 
mage.    And  he  cited  two  cafes  between  Fhilips  and  Fifin 
zm  Carter  an^  Fijh ;  where  in  an  aftion  for  words  importing 
felony,  as  he  ftole  my  hens,  Csfr.  and,    as  he  (aid,  laid  by 
way  of  aggravation  of  damages,  that  he  carried  him  befbrq 
a  juftice  of  peace,    and  called  him  to  be  imprifoned,  (!fr. 
the  jury  gave  under  40J.  damages;  and  yet  after  feveral 
motions  in  court,  7ri».  11  Gm9.  I.  B*  R.  the  court  made  a 
InanaAiunfor  ^^  ^^^  pIainti(F  (hould  have  full  cofts.     But  percuriamy 
tvoixli  which  are  where  the  woids  are  not  a£tionable,  but  the  adion  is  main* 
•^jojjSr  f"  ihL  ^'"^^  ^y  reafon  of   fpecial  damages  the  plaintiff  has  fuf- 
foedaJ^MgJr  ^'"^^  "P^  account  of  the  words,  the  plaintiff  (hall  have 
iwihaU  hare  full  full  cofts,  though  the  damages  are  under  40J.  for  'tis  not 
cofts,  whatever  ^e  words,  but  me  fpecial  damage  is  the  caufe  of  die  aftion. 
Ih^ST^s^y  I  Salk.  206.  Brown  v.  Gibbons.    But   where  the  words  are 
be.  R  ^c.  ante  aftionable  of  themfelVes,  as  in  the  prefent  cafe,  and  fpecial 
831*  damages  are  laid  by  way  of  aggravation,  and  damages  are 

under  40/.  there  (nail  be  no  more  cofts  than  damages,  for 
that  is  properly  an  ailion  for  words  within  the  ftatuteof  21 
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Jac.  I.  r.  lb.  And  as  to  the  cafes  cited  of  Carter  and  Fi/h  Bw«ty 
and  PbUips  v*  /lA  upon  confidering  that  declaration  the  ^^Xwy. 
court  held,  that  as  it  was  laid,  it  was.  not  barely  laid  in  ag- 
gravation of  damages,  but  was  a  diftin£l  caufe  of  a£tion> 
iniporting  crimen  feleniacei  impd/uity  and  therefore  the  plain- 
tiff there  had  full  cofts.  In  this  principal  cafe  the  court 
direfied,  the  plaintiff  (hould  have  no  more  cofts  than  da- 
mages.    Tuefday  June  the  13th,  1732. 

Wiglcy  againft  Vt^chyy  Kcddon,  and  others.       gw.  ^ffi'it' 

TH  £  plaintiff  brought  an  aAion  of  trefpafs,  for  taking  ^^  ^ 

with  force  and  arms,    7  Aug.   1731,   his  goods  and  the'fSJoTwhich 
chattels,  viz.   100  bu^els  oi  beans,  20  cabbages,  C!fr,  at  amarfcctishejd 
Go/port  in  the  county  of  Southampton^   and  carrying  them  foL"J22^*Sl. 
away,  to  his  damage  40/.     The  defendant  as  to  the  force  fMtsooSTwf' 
and  arms,  i^c.  pleaded  not  guilty;    upon  which  iffue  ws|s  down  therefor 
jbined.     And  as  to  the  reft  of  the  trefpafs  they  juftify,  as  ^  ^U^ 
bailiffs  to  Richard  lord  bifhop  of  TVinchefer^  the  taking  the  SJ^^Jh^i^ 
beans,  iSc.  in  a  piece  of  ground  called  die  market*place  at  paidhimaByie. 
Go/port  in  the  faid  county  of   Southampton^  of  which  the  compencc  for 
bifliop  was  feifed  in  right  of  his  biflioprick,  then  and  there  ^^^**° 
dama^e-feafant  as  a  diftrefs,    iic.      The  plaintiff  replied, 
that  king  George  the  Firft,  by  his  letters  patent  dated  the 
lodi  of  Jpril  in  the  third  year  of  his  reign,  granted  tojo^ 
fiothan  then  lord  bifhop  of   Winchejler  and  his  fucceflors, 
that  they  might  have  and  hold  three  markets  upon  Tuefday^^^-  «**^ 
thurjdci]  and  Saturday-^  in  every  week  for  ever  at  Gofport  ^{^  b^'uis! 
aforefiud,  for  buying  and  felling  flefh,  (iih,  and  other  pro*  vide  BL  1 1 20.' 
vifions,  and  all  manner  of  goods  and  merchandizes  com- 
monly bought  and  fold  in  markets,  with  all  tolls  and  other 
S refits  to  tnofe  markets  belonging.     Then  he  fets  out,  that 
efore  the  time  when,  &r.  vtz.    Saturday  the  faid  7th  of 
Augujly  a  market  at  Gofport  aforefaid,  in  the  faid  piece  of 
ground  called  the  maiket-place,   was  held  by  the  bifhop  of 
7f^nche/Ier  by  virtue  of  the  faid  letters  patent ;  and  that  the 
plaintiff  before  the  time  when,   (^c,    to  wit  upon  the  faid 
Saturday  the  7th  of  Auguft^  did  bring  into  the  fiiid  piece  of 

f ground  called  t^e  market-place  at  Gofport  aforefaid,  into  the 
aid  mafket  there  as  aforefaid  then  held,  the  goods  in  the 
declaration,  bemg  goods  commonly  bought  and  fold  in 
markets,  to  expo(e  them  to  fale  and  (ell  them ;    and  the  faid 

foods  in  the  faid  piece  of  ground  in  the  market  there  then 
eld  did  eicpofe  to  fale  i  as  he  well  might }  which  goods 
were  in  the  faid  piece  of  ground  in  the  market  aforeuid  fo 
by  the  plaintiff  expofed  to  £ile,  until  the  defendants  of  their 
own  wrong  afterwards,  vix.  the  faid  7th  of  Augujiy  during 
the  faid  market  fo  as  aforefaid  held,  the  faid  goods  in  the 
(aid  piece  of  ground  in  the  faid  market  fo  as  aforefaid  ex- 
ppfed  to  fale,  took  and  carried  away,  £rr.  The  defendants, 
^  iftcr 
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W16LBT  after  having  prayed  and  had  oyer  of  the  letters  patent  men- 
PiACRY.  ^'^"^^  ^^  ^^^  replication,  by  which  the  tnarkets  were  granted 
to  Jonathan  bifliop  of  Winchejier  and  his  fucceflbrSy  with 
general  words  of  all  tolls  and  other  profits  to  the  fidd  mar- 
kets belonging,  rejoin  and  (ay,  that  the  plaintifF)  before  and 
at  the  time  the  faid  goods  were  taken  at  Gojp^rt  aforeiaid, 
unjuftly  and  without  anv  reafonable  caufe  claimed  to  bring 
the  faid  goods  into  the  iaid  piece  of  ground  called  the  mar- 
ket-place into  the  faid  market  there  held  and  to  be  held,  and 
to  lay  them  upon  the  ground  there  and  to  expofe  them  to 
fale  and  fell  them  in  the  faid  market,  without  payment  of 
any  toll  for  the  fame,  and  abiplutely  refufed  to  pay  toll  for 
the  fame  :  whereupon  the  defendants  as  bailiffs  for  the  iaid 
bifliop  of  TVtnchefter^x.  Gofpoft  aforelaid  requefted  the  plain- 
tiff to  carry  his  faid  goods  in  the  declaration  mentioned 
out  of  the  faid  piece  of  ground  called  the  market-plaee. 
I  But  the  plaintiff  then  and  there  refufed  fo  to  Ao\  per  quod 

the  defendants  as  bailiffs  of  the  faid  bffhop  of  Wincbefter  the 
faid  goods  then  and  there  took  there  damage-fcauant  as 
a  diftrefs  for  the  damage,  and  impounded  them,  &r.  To 
this  rej^oinder  the  plaintiff  demurred  fpecially,  and  the  de- 
fendants joined  in  demurrer. 

Mr.  Draper  for  the  plan ntiff  argued,  that  judgment  ought 
to  be  given  for  him,  becaufe  it  appears  by  the  replication, 
that  the  plaintiff  carried  the  goods  and  chattels  mentioned 
in  the  declaration  into  a  public  market,  to  expofe  them  there 
to  fale  and  to  fell  them  :  that  in  public  markets  all*  fubje^ 
have  right  to  bring  in  their  goods  ;  and  though  where  toD 
is  due  they  will  be  obliged  to  pay  the  toll,  yet  if  they  do 
not,  that  will  not  make  them  treipafjiers  for  bringing  in 
their  goods,  nor  can  die  owner  of  the  market  diftrain  them 
damage-feafant.  Cro.  Elist.  75.  The  mayor  of  Laun^ 
cejion^s  cafe ;  and  Cro*  Eliz.  628.  Sawyer  v.  fFilkinfon ; 
where  it  was  held  by  the  court,  that  the  ox-hide  brought 
into  LeadenhaU  market  and  fold,  could  not  be  diftrained  da- 
mage-feafant. And  as  to  the  matter  infifted  upon  in  the 
rejoinder  by  the  defendants,  that  they  took  the  goods  as  a 
diftrefs  for  not  paying  of  toll,  Mr.  Draper  infifted,  that  the 
rejoinder  could  not  be  fupported,  becaufe  they  did  not  {hew, 
that  any  and  what  toll  was  due,  which  ought  to  be  (et  out^ 
that  the  court  might  judge  whether  the  toll  demanded  was 
reafonable.  2  Inft.  222.  And  that  toll  was  only  papble 
by  the  buyer  without  fpecial  cuftom,  which  was  not  pre- 
tended in  this  cafe.  2  Inji.  220,  22 1.  2  hutw.  1329^ 
1336.  Light  V.  Pym:  nor  that  any  toll  was  demanded  by 
the  defendants  of  the  plaintiff  in  particular.  And  Mr.  fer-i 
jeant  Belfieid^  who  was  counfel  for  the  defendants,  gave  up 
the  rejoinder  as  naught,  and  not  to  be  maintained.  But 
then  he  took  exceptions  to  the  replication,  that  that  had  not 
avoided  the  matter  pleaded  in  bar,  becaufe  he  infifted  upon 

it 
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it  that  the  plaintiff  ought  to  pay  ftallage,  or  fliew  that  he  Wioikt 
had  tendred  it>  otherwife  he  could  not  bring  his  goods  into  p^ ^^Hr. 
the  market;  and  cited  2  RoIL  Abr.  123.  Mich.  15  Jac. 
B.  R,  Newington  Fair's  cafe  j  where  it  was  held,  if  jf!hzs 
a  fair  in  a  place,  thofe  who  have  their  houfes  next  adjoin- 
ing to  the  fair  cannot  lawfully  open  their  {hops  to  fell  their 
goods  in  the  £iir,  but  ftallage  is  due  for  it,  for  they  cannot 
take  any  benefit  of  the  fair  without  paying  the  duties  which 
belong  to  him  that  purchafed  the  &ir,  and  ftallage  and 
pickage  is  incident  to  the  foil  in  a  market  or  &ir,  Moore 
474.  Itiiddy  V.  Whielhoufe :  and  therefore  it  appearing  by 
the  defendant's  plea,  that  the  place  where,  Isc.  w^  the 
bifliop  of  Winchejler*%  freehold,  and  that  the  defendant 
brought  his  goods  into  the  market ;  vet  fmce  It  did  not  ap- 
pear that  he  had  paid  or  tendred  ftallage,  the  defendants 
might  lawfully  take  them  as  a  diftrefs  for  damage-feafantf 
for  the  plaintiff  was  thereby  become  a  trefpafler  ab  initio. 

But  to  this  Mr.  Draper  for  the  plaintiff  anfwered,  that 
the  defendants  have  no  where  fliewn,  ftallage  was  demand* 
ed  and  refufed,  but  rely  only  upon  a  non-payment  of  toll 
in  their  rejoinder ;  and  farther,  that  if  it  was  due  and  de- 
manded, yet  the  not  paying  it  would  not  make  the  plaintiff 
a  trefpaffer  ab  initio.  00  is  Six  Carpenters  cafe.  8  Co,  146. 
b.  that  non-feafance,  where  a  man  does  an  a£l  by  authority 
in  law,  as  in  this  cafe  where  the  plaintiff  carried  his  goods 
to  fell  into  market,  will  not  make  him  a  trefpailer  al  initio  i 
but  if  ftallage  was  due,  the  defendants  ought  to  have  aa 
a£tion  or  proper  remedy  for  that,  and  not  diftrain  the  goods 
damage-feafant.  And  as  to  the  principal  cafe,  4e  relied  on 
the  cafes  in  Cro.  Eliz.  75,  ^  628.  as  in  point.  Of  which 
opinion  were  my  brothers  Page  and  Probyn^  and  myfelf, 
brother  Lee  being  abfent  for  ficknefs;  an4  judgment  was 
^iven  for  the  plaintiff,  nijiy  iffc.  June  16  this  term.  But 
It  was  never  moved  again. 
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A    Phries  bomine  rtpUgiando  abated 

jf\  for  want  of  the  words,  ad  ipfirwn 
2r%,  ei  B.  damnum  turn  modicum  etgra- 
vamen.  Page  903 

A  bill  abated  as  to  one  trefpafs,  and 
ftand  good  as  to  another.  926 

Sufcepitfufcrfi  ord'mim  mtlttaremj  good 
pleading  in  abatement,  and  without 
a  venue  1014 

On  a  good  plea  in  abatement  the  plain- 
tiff mull  difcontinue,  before  he  brings 
another  adtion  iKd. 
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the  plaintiff  to  pray  damages     1022 
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by  the  country,  a  prayer  of  damages 
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Want  of  fpeci£cation  is  a  temporary 
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bar  is,  Ji  rej^den  debeat  quoufque^ 

l^€.  1056 

After  an  adion  ftaid  in  an  inferior  cAirt 
by  habeu  <9rfyff  the  plaictlff cleli?cri 


a  declaration  varying  from  the  for* 
raer  plaint,  the  former  adUon  pend- 
ing cannot  be  pleaded  in  abatement 
Pageiioz 

Plea  in  abatement,  that  does  not  give  a 
better  writ,  is  bad  1178 

That  another  perfon  is  adminiftrator, 
and  not  the  plaintiff;  may  be  plead* 
ed  in  bar,    but  not  in  abatement. 

1207 

Where  a  matter  of  bar  may  be  pleaded 
in  abatement  1208 

It  is  no  plea  in  abatement,  that  the 
caufe  accrued  after  the  adion  brought 

1249 

A  plea  in  abatement,  that  the  original 
is  not  returned,  muft  be  verified  by 
affidavits  1409 

See  Addition,  Amendrtient, 
Appeals,  Cofts,  Demurrer, 
Ejeftment,  Error,  Eftoppel, 
Exccution,Form  andfubftance 
Nanne,  Pleading  Privilege, 
Replevin,  Scire  facias,  Vari! 
ance.  Venue. 
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Acceffory.  See  Carrier,  Ccrttinty,  Convic- 

tions, Cuftom,  Devife Judges, 

A  man  receives  a  murderer  after  the  Parliament,  Return.  Slaildcr, 
ftroke  Riven,  and  before  the  death  ;        c*^^,,..        A^  ^    r 

be  is  not  acceffory  Page  827       Statutes,  Trcfpafs. 

A  ftatute  makes  a  new  felony ;  all  ac-  a  j  j*  • 

ceffories  before  and  after  are  includ-  Addition, 
cd.           '                                   844 

Acceiibries  made  principals  by  ftatute  An  addition   by  reputation   is    good, 

845  where  the  futt  is  by  bill,  and  not  by 

A  ftatute  takes  away  clergy  from  aiders  original                        Page  849,  859 

and   abettors,    yet  acceffories   flia^  Servants  a  good  addition  in  an  indid* 

hare  their  clergy.                         846  ment                                            968 

Sec  Decrflealing.  ^^^^  >°  abatement,  that  the  plaintiff  is 

no  gentleman,    confefled  by  demnr- 

Aftion  and  aftionupon  the  cafe,  ^  !!!'  jj-  •  ^*^ 

^  JLabourer  is  no  addiuoo  to  a  woman 

^  ftabk.  frtmf  JngXrfe  deS  ^  defendant  fued  a«  a  gendetnan  pl«ds 
ed  to  him  to  keej  for  a  reward  ;  J^^  ''?  -"  *  J^'f^''  -*/««  A^, 
without  (hewing  that  the  defendant      ^'".^'V'  ^^^foxvnnx  of  (hew- 

ag«ed  to  keep  him  795  c  '"^^"  ^^^T    .  M  '   '  \* 

Anlaion  for  narfing  a  child  for  to  See  Amcndment,Homuie  rcplc 

many  weeks,  and  other  counts  for        giando>  HonoUrs. 
nnrlTng  the  fame  child  for  the  fame  Adjournment, 

weeks,  fo  that  the  counts  falfify  one  ■* 

another ;  ill  842  E"""?  «  the  adjournmeot  of  a  teim 

Where  an  aAion  lies  for  refuliog  the  7S>4 

AKi^i^onX Cutting  the  p  JS  Adminiftrator. 

out  of  a  vcftry  held  in  a  room  »^/  -n  •       ^                  l         ir  «•         r  t 

tales  affMlatJesttnm  folU^  H  con.  »'.">«*«*«•  O"  *«  PoA^ffion  of  the 

fucu%runt,  held  ill.  /or  not  (hew-  '""^*  '  ^"^  f  «5?"*»5  "»^  "P" 

ing  thrir  right  to  the  room         ,  388  °"  ^^^  «'?*'^  '^«"  «"*  "»«*^*=^ 

Care^  againft  a  bilhop,  for  diftuAance  .  *«  .*"f.  "  *»  "«?»•«' .      .      «»4 

efent'np  to  a  church     048  oc6  A^'"*"***''*^'®"  committed  by  the  archr 

.Cafe  lies  for  not  repairing  his''  piVy.      ^if,^^'^^^^"^  "S5^ 

whereby  the  filth  cLe  into  the  plain-  a"""' "'^^'i'^*'*'"^    ^       «iJ 

tiff's  cellar,  without  ftewing  a  title  An  executor  obtain,  «.  award  of  e«, 

the  cellar  1080       €"^>on  on  a  y^j#r/a«tf» ;    the  admini- 

Cafe  maintained  by  one  pofleffed  of  J"tordrA«,;x  ««  muft  bring  his>f 
houfesagainfttheowncr  of  a  brew-      >'«  o"  thcong«««l  ju4g««t  1049 

houfe,  L  caufing  water  to  run.near  ^*l":"'f*T^  t""*    '^     .K,°!f 
the  foundation,  ^c,  ,568       ""  ""  ^"  J«»«™'«>».  th«  the  «- 

For  not  doing  what  ought  to  be  done  ^"^  »  "^^^  "»  P^  "^""J  *J 
of  common  right  anadion  lies,  with-  Adminiftrator  pn,i^  Uu  mnft  a  Jr. 
out  (hewmg  a  parucular    tule    or      Uiat  the  con^  continue,  AiL 

r<  r^^  eiri     a  ^•-»  .„  ,  «„,l^f  Wl>en  a  wrongful  adminiftrator  Ins  fcM 
Cafe  4br  falfely  affirming  to  a  pnrchaf-      ^^        ^^  .«  „f^„,u^  „  ^^^  ^^ 

cr.  that  lioufe,  are  let  at  fuch  a  rent,      adminiftrator.  after  hi,  adminiftra^ 
lies  tvhere  the  plamnff depend,  upon      j^  ^       ,^j  .^  ^  ^^^  ^^ 
u,  and  makes  no  other  inqu-ry  11.8       „„iV«l  to  his  ufc  ia.6 

Where  an  a«5lion  \vill   lie  for   milcmet  c?.^    au*.--     ^     ait—   r^A 

done  by  a  beafb  without  notice  of  S<*  Abatement,  Affumpfit,  A- 

his  mifchievous  quality  1583         Vermcnt,  ExeCUtOfS. 
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Admiralty  and  feamen 

Cannot  proceed  agaioft  a  foreign  (hip 
for  jftores  delivered  on  board  at  land, 
without  an  exprefs  hypothecation, 
and  during  a  ^o^age  Page  8od 

If  the  mafter  of  a  (hip  r^nfbms  the  (hip 
and  goods  from  ^R  eiiemy  or  plrdte, 
he  may  detain  them  till  the  raiifom 
is  paid  933 

Whether  tha  thafter  may  fue  in  the  ad- 
miralty againft  the  (hip  and  goods  for 
raofofn  934. 

Property  is  bound  by  the  fentetice  of  a 
foreign  admiralty  893,  936 

May  hold  plea  agaiaft  a  (hip  on  a  hy- 
pothecation by  bill  of  fale  of  part  of 
the  (hip  niade  on  land  duriqg  a  voy- 
age 98^ 

Prohibition  in  a  fuit  againft  (hi{>  and 
owners,  to  (lay  proceedings  quoad 
the  owners  984 

Seamen  may  fue  in  the  admiralty  for 
their  wages,  thoiigh  all  the  work  is 
performed  in  the  river  1044 

Prohibition  does  pot  lie  in  a  fuit  for 
mariners  wages,  on  a  fuggeftion  that 
the  agreeihent  was  made  by  writing 
Upon  land  1206 

Seamen's  wages  arc  ^wt  pro  rata^  tho* 
they  are  impre(red,  if  the  ihip  arrivi^s 

iiii 

No  prohibition  to  a  fuit  for  \vage^,  on 
a  fuggeftidri  that  the  place  of  s&rrival 
was  ho  delivering  port  1 247 

If  Newfoundland  and  Guinea  are  as  de- 
livering porti  it48 

ADti(^uity  of  fdts  for  feame&'s  waged 

ibid. 

No  appeal  from  the  admiralty  before 
definitive  fentence  ibtd* 

The  admiralty  may  hold  plea  on  ftipu- 
jations  entered  into  by  part- own  era 
of  a  (hip  to  other  part-owacrs  for  the 
fafe  rtiurn  of  the  (hip  '     1285 

A  mafter  of  a  (hip  fues  for  his  wages, 
•and  lays  the  contract  to  be  mdde  in^ 
fra  JluxUfh  it  refluxum  maris  infra 
jurifdiQlonenif  ^€.  no  prohibition 
(hall  go  after  fenten ce  1 45  3 

Sec  Habeas  corpus.  Limitation, 
Prohibition. 
Vol.  il. 


Advowfori. 

A  pufchaftr  of  an  advowfon  before  pte* 
(^ntilient  fufTers  an  ufurpation  and 
fix  mdnths  to  pslfs,  his  right  is  loll 

Age; 

An  idfant  pleads  his  age  to  si  writ  of* 
error,  and  hds  judgment  that  the 
parol  (hall  demur  ;  a  writ  of  error  ii 
brought  upon  this  ;    he  cannot  plead 

•  his  age  to  the  fecond  writ  of  error 

Alehoiifes.     See  Juftices. 
Alien*     See  Pleading* 

Amendment. 

De^iarktion  by  the  by  refufed  to  be  ii 
mended  in  the  name  of  the  plainti(F 

.      m 

N6t  granted  in  the  addttioft,  after  i(rud 
joined  on  a  plea  in  abatement      859 

An  informatioh  may  be  amended  in 
the  addition^  af^er  t>leading  that 
matter  in  abatement         1307,  1472 

*f  he  time  of  the  muiuaiut  being  entred 

after  the  time  of  exhibiting  the  bill, 

.  amended  by.  the  judgmentpaper  89^ 

The  words /tf/  J^^  5.  ftiornatum  fuum 
ihfcrted  in  the  ^fentry  of  the  exhibit- 
ing the  bill  froiii  the  judgment  paper 

ilidi 

Errors  in  the  caption  of  afi  indictment 
are  amendable  the  .term  that  it  comes 
in  968 

Memorandufn  amended  and  made  of  a 
particular  day  ^        977 

Ajcirefkcias'  quart  extcutio  hon  defcribes 
the  record  wrong ;  this  is  not  amend- 
able after  nul  tiel  record  pleaded,  but 
muft  be  difcontintied       1053?  1059 

An  original  is  amendable  in  the  contra 
pacefh  by  the  inftruAions  1058 

A  dyirmgas  is  teflt  the  day  after  the  re- 
turn of  the  venire^  not  amendable  in 
a  criminal  ca(e  1-06 1 

Cafes  of  amendments  in  criminal  pro- 
ceedingd  lo^i.yiSck 

The  tefie  of  an  original  if  noc  amftnda- 

ble  '106(1 
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The  tejle  of  a  jiidicial  writ  is  amenda- 
ble Page  1067 

Amendment  by  ftriking  out  the  de- 
fendant's joining  ifTue,  in  another 
term  1137 

A  blank  left  for  the  word  Jchiii  in  the 
d'tJlringtUi  amended  by  the  n}enire 

1144 

The  n]ft  prltts  roll  of  an  indiftment  of 
forgery  amended  by  the  tccori perath. 
far  fiarocif.  agreeable  to  the  forged 
bond  produced  in  evidence        1 5 1 9 

A  writ  of  error  is  not  amendable  in  the 
reiurir,  fo  as  to  include  a  judgment 
given  after  the  return    *  1531 

A  writ  of  error  is  not  amendable  by 
adding  the  name  of  a  plaintiff    1532 

A  writ  of  error  amended  in  the  defend- 
ant's name,  ^ihout  prayer  of  the 
party,  and  wimout  cofts  ^5^7 

Sec  Cofts,  E!f^or,  Statutes* 

Ancient  demefne,     See-Ejeft- 

Appeals. 

£ntry  of  abatement  of  an  appeal 
brought  by  an  infant  in  propria  pei*' 
fona  1289 

tVhere  a  writ  of  appeal  is  abated  In  B. 
R.  the  appellant  may  fii^  a  bill  of 
appeal  againfl  the  defendant  as  m 
cujlodia  mart ef colli  1 2190 

Sec  Commitment, 
Appearance 

May  be  to  a  writ  that  -is  returned  m- 

'    chil  1 138 

Venit  ft  dicity  withoiit  faying  per  aitor- 

naiumfuunij  (hail  be  intended  inpro^ 

pria  perfina  1 449 

Appearance    aids    error    in    procefs^ 

where  a  capias  iflaes  without  a  fum- 

mons  in  an  inferior  court  1544 

See     Continuance,   Executors, 
Notice. 

Appremice. 

An  apprentice  bound  in  London  to  a 
trade  not  within  the'ftatute,  maybe 


difcbarged  by  the  joftices,  if  he  ferret 
his  mafter  out  of  London  Page  1410 

See  Mafter,  Poor. 
Arreft.     See    Conftable,    Sol- 
diers, Trcipafs. 

AITets. 

If  the  heir  can  plead  a  leafe  for  years 
made  by  his  anceflor  in  delay  of  ex- 
ecution 784 

Extend  facias  where  an  ejEkate  for  life 
is  pleaded  by  the  heir  78^5 

Where  the  heir  is  falfified  in  his  con- 
feilion  of  affets^  general  judgmect 
fhall  be  given  againfl  him  786 

Plea  of  payment  of  another  bond  by  the 
heir  without  notice^  ill  1391 

Afliimpfit. 

Indebitatus  ajfumffit  does  cot  lie  upon 
a  fpecial  promifcj  to  repay  money 
advanced  upon  a  bill,  in  cafe  the 
bill  be  not  paid  753 

The  delivery  of  a  promtflbiy  note  is  a 
good  confideration  of  an  affitmp/it^ 
though  the  note  was  given  withoot 
coftGderatioB  at  firfl  759 

AJfumpfit  in  confideration  that  the 
plaintiff  would  receive  A^  and  B*  ut 
hojpites ;  the  plaintiff*  fhews  that  he 
fecei^ed  them,  and  found  them  with 
meat,  drink,  l^c.  bnt  does  aot  (ay 
ut  hoffites ;  and  held  well  838 

Indebitatus  ajfompfit  for  foreign  money, 

AJianpfit  without  a  nominative  caie,  in- 
tended of  the  defendant,  where  three 
perfons  are  not  named  before      899 

One  who  undertakes  to  do  a  thing, 
and  mifmanages  to  (he  ptatntifPs  da- 
mage, is  ehargeab^e^  without  fliew- 
ing  a  confideration  919,  939 

AJfumpfit  implies  Aot  only  a  promile  tc^ 
perform,  but  an  entring  upon  the  an* 
dcrtaking  919 

Being  intruded  witli  money  or  goods  is 
fufficient  confideration  of  a  promife 
redeliver  them  920 

Performavit  omnia j  bad  pleading  to  an 
affnmpjk  968 

For 


coAtainfed  In  the  SccJofJo  VoLttME, 


For  {)rovIdIhg  meat,  £A%  for  y,  S. 
and  J^.  D.  at  the  defendant's  re- 
queft  Page  982 

Money  is  allowed  to  remodnt  troopers, 
and  a  captain  receives  it  in  horfcs  ; 
one  of  his  foidiei*s,  who  is  difcharg- 
cd,  may  recover  the  value  of  a  horfe 
in  an  aftipn  for  money  received  to 
his  ufe  1007 

Jijumpjtt  to  pay  two  grains  of  i-yc  on 
Monday^  and  four  grains  next  Mon- 
day^ and  {o  on,  doubling  the  num- 
ber, every  Mondajy  for  a  year,  is 
binding  1,6^ 

One  who  has  received  rr-oney  under  a 
power  from  an  atiminillrkfor,  and 
paid  it  over,  is  notanfv/erable  in 
qffumpfit  10  the  cxecutdr,  after  a  will 
found  .  1210 

In  confideration  of  a  promife  that  the 
defendant  fliouU  hold  lands  clear  of 
a  rent  granted  to  7.  S.  without  mo- 
leftation  of  the  plaintiff;  bad  after 
verdia,  for  want  ot  fhewiiig  that 
the  rent   was  veiled   in  the  plaintiff 

*.    .  .  .  -      ^^^7 

In  an   alflion   dri   quantum  mlruh^  JTor 

,      meruerity  the  court   will  cOnflrue  it 

according  to  the  intent  of  the  parties 

1223 

Want  of  the  verb  affumpfit^  ^c.  badaf- 

ter  judgmeht  by  default  15 1 7 

See  Adminiftrator, ,  Baron  and 
Feme,  Bills  of  exchange^ 
Certainty,  Debt,  Exjiofition, 
Frauds,  Intendment,  Notice, 

,  Payment,  Pleading. 

Atfachment.  See  Contempts, 
Inferior  courts,  Juftices, 
Witnefs. 


Avcrmehf; 
Orvirtiaeiujari  where  Jt  is  fu/Ticleni 

^  Ayr/f   800,   8oi 

A  inan  buys  wood  growing^  and  cove- 
nants to  pay  for  it  upon  tale  ;  therei 
Is  no.  need  to  ater  #hat  he-  had  the 
wood,  or  that  the  jlaintifF  told  it 

i      1       r  ^'^ 

In  plea  of  a  rclcifeof  errori  there  Is  no 

need  to  aver,  that  the  judgment  is 

the  fame  10-4. 

Indiflment  fot-  cdnfpirlng  t6  charge  ii 

riian  with  being  the  fathef  o^a  Child 

With  which  £.i:.  fpinfter  pretended 

to   be   pi-cgnaiit,    good    without  art 

averment  that  he    was  not  the  fa- 

indidtment  for  not  retiirhin^  r  Warrant 
on  a  coilyi^lion,  need  not  aver  the 
eonvi^aioii  by  the  record^  bebaufe  it 
IS  but  inducement  I192,  119^ 

In  an  aftion  againft  an  adminiftraior 
there  is  ho  neecl  to  a^er  that  admini* 
ftrition  wis  committed  1 5 1  o 

See  Adminiftrator,  Affumpfirj 
Award,  Bills  of  exchange. 
Executors,  Expofitiori,  In- 
diamcnts.  King,  Leet,  No^ 
tice.  Payment,  Pleading, 
Privilege,  Return^  Staple^ 
Statutes,  Verdifti  Writs. 


Attorney. 

The  authority  of  the  attorney  c6n- 
tinues  after  a  claim  of  conufance,  but 
fiot  after  a  writ  of  ertor  brought 

.896 
iiemlfit  damna  may  be  ettcrcd  by  attor- 
njcy  1142 

See  Appearancaj  Infants,  Judg- 
ments, Leafea,  Privilege, 
Scire  facias 


Avowry.     See  Detainer,  Leet, 
Replevin,  Services:* 

Award; 

Rule  to  fet  afide  an  award  for  the  mIC. 
behaviour  of  thfe  arbitritors         857 

Award  that  one  party  (hall  pay  to  the 
other  50/.  and  that  the  other  (Hall 
thereupon  feal  a  releafe  to  him  of 
all  adlions  tat^en.  pr^tmiffa  ;  is  goodt 
ihc  framjfa  referring  to  the  cbntrn: 
verlics  fubmittcd  8qv{ 

That  all  p4-ofecutions  (hall  ceafc,  »«? 
final  and  good  ^5^ 

3  I  «       '  Money 


A  Talk  of  the  Principal  MaiUrt 


Money  awarded  in  full  of  all  demands, 
ihall  be  retrained  to  the  time  offub- 

•    iriinion  Pa^c  964 

An  award  to  pay  money  in  fatisfa^ion, 
ti»ay  be  pleaded  in  bar  995 

Not  neccirary  to  aver,-  of  an  award 
HTade  in  writiogy  that  rt  was  ready 
to  be  delivered  989 

An  award  to  provide  two  pullets,  <3c. 
may  be  pleaded  in  bar,  becaufe  the 
fubmiflion  implies  a  promife  to  per^ 
(brm  it  1039 

An  awardy  that  deals  eredted  on  the 
defendant's  ground  to  the  nnfance  of 
the  plaintiff  fliall  be  taken  down, 
implies  that  the  defendant  fhall  take 
tbqmdown  '*  1076 

An  award  without  date  to  do  an  a  A 
within  fifty  days  after  the  datCi  muft 
be  performed  within  fifty  days  after 
the  delivery  1076 

A  parol  award  to  be  favdvrable  ex- 
pounded 1142 

A  relcafe  to  a  day  before  the  fubmiffioa 
may  be  awarded,  and  it  fhall  not  be 
int<?nded  that  any.  controverfies  have 
arifen  fioce  ihid. 


Bail 

SPeclrl  bail  required  in  tr9wr  re- 
moved out  of  an  inferior  coon, 
though  the  merits  appeared  to  be  a- 
gain  It  the  plaintiff  7^7 

Bail  pJ«ads,  that  no  ccptas  aijalisfa-^ 
c'umdum  was  duly  profocuted  againfl 
the  principal ;  a  capias  taken  out 
three  years  after  the  judgment  wiU 
maintain  i\\^  fare  facias  1097 

A  capias  againfl  the  principal,  that  has 
not  eight  days  between  the  ujle  and 
return,  is  irregular;  but i$  fufficieht 
to  maintain  zfcirs  facias  againfl  the 
bail,  where  it  is  npt  fet  afide     1177 

Hecognizance  in  an  inferior  court,  that 
if  the  defendant  fhall  abfcnt  himfelf 
from  execution  of  the  judgment,  ^r, 
good  1224 

A  capias  ad fculsfacicndumy  returned  af- 
ter error  brought  and  allowed  is  re- 
gular to  ebat'ge  the  bail  1259 


The  principal  dies  aAer  the  retQMi  of 
the  capias  ad fatisfadendumt  and  be- 
fore the  return  oftheyHrr^/izaar;thc 
bail  are  charged  Page  i^$Z 

The  circumflanccs  of  afEgning  a  faail^ 
bond,  xnentioned  is  the  flatute, 
ought  to  be  fet  out  in  a  declaraition, 
but  the  omifHon  is  lided  by  a  judg- 
ment by  default  15^4 

The  firfl  fcire  facias  againft  bail  may 
bear  tefte  the  fame  day  that  the  ca^ss 
adfatafaciendum  \s  returnable     1 467 

See  Departure,  Error,  Execu- 
tors, Intendment,  Return^ 
Scire  facias.  Venue, 

Bailment. 

Sixfeveral  fpecies  of  bailment,  and  the 
nature  of  them  912 

A  man  is  not  anfwerable  for  a  depo&, 
without  a  grofs  negled  9 1 3 

In  what  cafes  a  man  (hall  be  anfwer- 
able for  a  thing  lent  to  ufe  91; 

Under  what  circamfUnces  a  pawn  may 
be  ufed  917 


Bankrupts. 

A  fcritener  is  made  liable  to-be  a  baofc* 
ruptbyai^df.  i.  r.  19.  ke  is  liable 
to  be  io  for  afts  •f  bankruptcy  de« 
fcribedin  I  yac.  \.  c,  15.  852 

If  a  (hare  in  the  flationers  company 
will  make  a  man  liable  to  the  fta-* 
tutes  of  bankrupts  ihid. 

A  pka  of  bankruptcy  at  large,  mui^ 
fet  fopth  the  petition,  and  die  debts 
owing  to  the  petitioning  crediton 
t  i54» 

A  bond  given  by  a  bankrupt  to  leave 
his  wife  a  fura  of  money  in  caie  of 
furvivor(hip,  is  aot  diicharged  by  the 
certificate  1549 

See  Commitment^  Copyhold. 

Bar.   See  Abatement,.  Award, 

Demurrer,  Trover. 

Baron  and  Feme. 

A  hufband,  who  provides  fafScIent 
cloathes  for  an  exuraragant  wifty  is 

QOC 


cdntained  in  thi  Second  VpLUME. 


90t  anfwcrable'  for  cloathes  bought 
by  her  of  a  tradefman,  whom  he  has 
warned  not  to  truft  her     Pii^  i.ooo 

Trefpafs  by  the  hufband  alone,  for 
entring  his  houfe,  and  beating  his 
wife  and  fervants,  whereby  the  bufi- 
nefs  of  the  plaintiff  remained  undone, 
and  judgment  for  the  plaintiff   1032 

T'efpafs  by  hufband  and  wife,  for  beat- 
ing the  wife,  and  alfo  for  beating  the 
wife  whofcby  the  bafinefs  of  the  huf- 
band remained  undooe  ;  aod  judg- 
ment for  the  plaintifls  103 1 

A  man  recovers  judgment  againft  a 
femefolt^  and  he  recovers  award  of 
execution  in  a  fclre  facias  againft  the 
hufband  and  wife,  and  the  wife  dies ; 
he  may  have  9,  fare  facias  aigvinii  the 
.  hufband  :  and  vice  verfa  1050 

Hufband  and  wife  cannot  join  for  a 
battery  committed  on  them  both 

1208 

An  aftion  for  a  battery  on  the  wife  mufl 
be  ad  damnum  i/>j9rum  1 209 

Sec  Bankrupts,  Error,  Trades. 

Baftardjr. 

The  jufliccs  by  13  fcf  14  Car.  2.  c.  12. 
may  impower  the  overfeers,  to  feize 
fo  much  of  the  goods  of  the  reputed 
father  of  a  bailard  as  the  juflices 
ihali  think  fit,  &c.  but  they  cannot 
authorize  them  to  feize  as  much  as 
the  overfeers  fhall  think  fit  Page  858 

The  juiUces  cannot  order  the  father  to 
give  fecurity  for  payment,  till  he  hds  . 
difobeyed  their  order  in  point  of  pay- 
ment .    ilfid. 

The  feffions  cannot  commit  for  non^ 
payment  in  difobedienc«  to  an  order 
confirmed  there,  bat  muft  proceed 
upon  the  fecurity  uken  by  the  two 
jufliccs  1157 

The  weekly  payments  may  be  ordered 
payable  on  a  day  before  the  week  is 
up  1 198 

Th^  payments  may  be  ordered  to  the 
overfeers  ibid. 

The  parifh  in  which  a  baftard  child  was 
borb  niufl  appear  by  the  adjudica- 
tion of  the  jufliccs,  and  not  only  by 
$h«complaiflt  1303 


Secreting  a  woman,  that  is  with  baf1:ard 
child  by  the  defendant,  is  npt  an  of- 
fence indi(5lable  Page  1368 

An  order  to  keep  a  baftard  child  is  dif- 
charged  upon  the  merits  upon  an  ap- 
peal ;  the  defendant  is  thereby  dif- 
charged,  and  cannot  l^e  queflioned 
again  -  1423 

Bills  of  exchange  and  notes, 

A  note  payable  to^.  S.  or  order  is  not 
a  bill  of  exchange,  and  a  count  upon 
it  as  fuch  will  arreid  the  judgment 

757>  759*  774 

Want  of  averment  that  the  fecond  and 
third  bills  were  not  paid,  ill  upon 
demurrer,  but  aided  by  verdift  810 

A  iervant  cannot  accept  a  note  inflead 
•f  money,  without  his  matter's  con- 
fent  930 

A  Iervant  takes  a  note  from  a  banker 
inftead  of  voney,  the  mafler  may 
maintain  an  adion  againft  the  banker 
for  money  received  to  his  ufe      ilfid. 

A.  note  is  received  about  noon,  the  next 
morning  is  a  reafooable  time  to  go 
for  the  money  ibid* 

A  man,  who  has  received  a  bad  note» 
may  recover  his  money,  though  he 
does  nx)t  bring  the  note  back  to  the 
defendant  930 

A  proteft  is  not  necefTary  in  an  a^ioo  " 
upon  the  inland  bill  993 

^n  appointment  to  pay  money  out  of  a 
particular  fund  i^  not  a  bill  of  ex- 
change 1 361 

A  promiffory  note  to  do  an  ^<fl,  or  pay 
a  fum   of  money,  is  not  negotiable 

1362 

A  promiffory  note,  to  be  accountable  to 
A.  or  order  for  100/.  is  negotiable 
within  the  flatute  r  396         i 

Pay  to  y,  S.  or  order  9/.  lox.  as  my        1 
quarter  half  pay  by  advance,  a  good 
biH  of  exchange  1 48 1         ' 

A  note  to  pay  money,  value  received  j 
q£  the  premifJes  in  Rofemary-iane^  ] 
tffc»  held  to  be  within  the  ftatute  1 

1545 

A  bill  to  pay  out  of  the  fifth  payment 

when  it  fhall  become  due,  (sfc*  no 

good  bill  of  cxchai^ge  i^C)^ 

Tiie 


A  Tabk  of  ihs  Principal  MatUrs 


The  dtctaration  need  not  arer,  that 
ihe  note  was  (igncd  by  the  defcndint 

A  bill  need  not  be  aveirtd  to  be*  figncd 

1542 

A  bill  need  not  be  exprcfsly  averred  to 
be  drawn  according  10  the  ciiftom  of 
merchants  iltifL 

An  aftion  on  a  note,  by  which  the  de- 
fendant and  another  prpraifed  j<>int' 
fy  or  fevcfally,  ill  ' 

See  Affumpfit,  Debt,  Latin, 
Payment,  Verdift,  Witnefs. 

Bifliops.  See  Excommunication- 
^onds. 

The  court  will  refer  ilie  taxint  princi- 
pal intercfls  and  coft  tipon  a  bond,' 
without  taking  notice  of  a  fimple 
contra^  dtbt  between  the  fame  par- 
tics  that  is'  barred  by  the  ftatute  of 
limitations  1033 

A  variance. IB  x\\t  foh^erJum  is   imma- 
terial, becaufc  the  fir  It  part  of  the 
t)ond  makes  it  pay^ibje  to  the  plain- 
tiff 10^3 
A  bond  to  the  king,  his  executors  and 
•    adminiflrato^s,  is  within  the  ftatute 
^    ilHen.  8.  r.  39.-                     1327 
Jfthe  words  ohl't^umus  tins  ei  utrumquc^ 
Csfr.  will  make  a. bond  feveral    1460 

See  Bankrupts,  Conditions,  In- 
tendment, Variance. 


Borough  Englifli 

ghall  defrend  to  the  daughter  of  the 
'    youiigcil  fon  jure  repraJcrJLaUonit 

1024 
The  cuftom  of  a  manor  is  found,  that 
the  copyhold  (hall  dcfcchd.  to  the 
yo'jngeft  fon  of  the  tenant  dying  feiA 
ed;  a  purchafer  dies  .before  admit- 
rance,  his  eldeft  fon  fh all  have  it ; 
otS^rxviic  if  it  had  been  found,  that 
I r, elands  were  of  the  nature  of  bo- 
'  j^h  Kn^Ij/hf  of  which  the  hiw 
tuk'.s  roiice  Ip2  6 


A  leafe  of  borough  En^ij/h  lands  for 
three  lives  ihall  defcend  to  the 
youngcft  fon,  fo  of  a  rent  granted 
out  of  fuch  lands  Pa^e  1028 

Breach.   See  Covenant,  Plead- 
ing. 

Bribery. 

To  promife  a  man  money  for  his  vote 
at  the  eledtion  of  a  mayor,  ^s  an  of- 
fence  indidable  1377 

Briciges. 

j^nformation  will  not  lie  agalnfl  a  lord 
of  a  manor,  ivho  is  bound  to  repair 
a  bridge  1  wkhqiit  faying  r^tonf 
tenur£f  or  (hewing  a  prelcription  ; 
and  though  part  of  the  demclhes  have 
been  granted  out,  fo  that  others  are 
coniributable,  that  will  not  excufe 
792,  8q4 

Tenant  at  will  obliged  to  repair  a  hoofb 
'which  hangs  over  a  bridge*  856 

Indi6lment  at  the  fe(Gons  for  fufTering 
a  common  bridge  to  be  out  of  repair, 
good  without  (hewing  it  ro  be  in  ai 
highway  1175 

A  tmiiJamui  to  make  a  rate  for  repair 

^  of  a  bridge,*  rouA:  be  dire^ed  to  tie 
juftices  of  peace  of  the  county,  and 
not  to  the  juftices  of  a  particular  li« 
berty  1249 

See  Certainty, 


Carrier, 

IF  goods  are  delivered  to  t|ie  carrier 
hinifelf,  frover  lies  for  not  deliver- 
ing them,  or  art  adion  upon  the 
Cuftom  ;  but  if  they  are  delivered  to 
his  fetvant  or  warehouse  keeper, 
trover  does  BOt  lie  without  an  a^uai 
converfion  '       P^g^  792 

A  carrier  or  hoyitian  is  anfw^rable  for 
-  all  loiTes,  except  thole  which  happen 
by  the  -jLit  of  God  or  the  enemies  of 
the  king  918 

Sec  Derainef. 

Ccrt-inty 


contained  in  the  Second  Volume. 


Certainty  and  incertainty. 

A  declaration  that  the  plaintifF  ifohit 
ft  habere  debult  a  way  over  the  de- 
fendant's cloic,'  is  ill  upon  demurrer, 
bat  made  good  by  the  general  ifiue 

Page  751 

Trover  J!p  12  tbecist  Anglice  caflcsy  de 
ffirft,  et  de  j^o  gcd^n.  aqu^  tiddtu^ 
good  after  verdi(fl  824 

Trover  pro  parcella  culmt^  ill  1 181 

7rover  for  ends  of  boards  well      1219 

Trover  de  una  parcella  fegefirium  involu' 
crorumeifuniumj  Anglice  pack-cloths> 
wrappers  and  cords;  judgment  af- 
firmed 1529 

Trcfpafs  for  taking  two  packs  of  ^x, 
well  '  991 

Judgment  arrefted  after  Terdi6l  in  tre£> 
pais  for  taking  bona  et  catalla  of  the 
plaintifF,  wnhont  fpecifying  them 

1410 

In  trefpafs  the  firft  count  was  quod  cum, 
l5fc.  the  fecond  was  de  eo  quod,  &c. 
and  after  verdift  judgment  for  the 
plaintifF  for  the  damages  on  the  fe- 
cond count  1 41 3 

Ajffum^t  pro  diver/is  bonis  mercimoniis 
merchandizis  //  rebus  1 450 

I«  cafe  for  negligently  running  down 
the  plaintiff's  barge  loaden  with 
goods,  or  for  burning  his  houfe  and 
goods ;  the  goods  muft  be  particu- 
larly mentioBed,  otherwife  no  evi- 
dence can  be  admitted  of  them  1007 

^n  a^ioD  for  fo  negligently  keeping 
(hcep,  quod  muhiplidter  deter  tor atae 
fuerunty  and  well  1041 

lodidtment  for  fuffi^ring  the  Weft  part 
of  a  bridge,  containing  half  the 
bridge,  to  be  oot  of  repair,  fufiicient 
without  fetting  forth  the  number  of 
feet  117J 

Pons  pedalis  inftead  o^  pedeftrir^  bad  in 
an  indidmept  ihid. 

Indidlment  for  ingroffing  droerjos  cumu- 
lostr:;:cjy  ill  ijSx 

Indiftment  for  cheating  a  man  of  a  cer- 
tain quantity  of  hats  to  the  value  of 
118/.  good  1 179 

An  indidn)ent  is  good  to  a  common  in- 
tent, where  fubdance  enough  appears. 

What  certainty  is  rec^uifite  in  orders  of 
convii^ion  ib:J> 


Information  of  forgery,  that  y,  S,  wera* 
biiis  exifiens^  l^c,  ipfe  idem  Jf.  S»  ea^ 
inteutione^  ^r.  forged,  \^c,  the  oiifr 
rabiiis  exijiens  (hall  refer  to  the  time 
of  the  forgery  Page  1467   ' 

Ejectment  de  uno  loco%  vocato  a  paifage 
room,  parte  meJfuagii^parceUapomarii 
quajacet  ex  Boreali  parte  bundaeforf   ' 
erea*  ^c.  well  afier  verdidb        1470 

A  bond  to  produce  a  title,  and  perfor- 
mance pleaded  generally  1082 

A  declaration  qpon  a  cuftoro,  that  it  is 
not  lawful  ibr  any  perfon  befides  th^ 
freemen  of  the  gild  merchant  to  ex- 
crcife  publicly  within  the  city  any 
tjrade«  uolefs  he  had  been  educated 
as  an  apprentice,  £5fr.  or  was  othert 
wife  la)iffuliy  authorifed,  b'r.  i]) 

1139 

The  word  quantum  fupplied  in  a  count 
of  quantum  meruit,  and  alio  the  no- 
minative to  merurfit,  and  the  wprd 
pr^dia,  after  verdidl  ^^SS 

Dans  as  certain  as  et  dedii  .  1 1 69 

See  Bills  of  exchange,  Convic- 
tions, Devife,  Dower,  Ex- 
communication, Expofitipn, 
Indidtments,  Inteqdment. 

Certiorari 

Lies  from  the  common  pleas  to  th« 
court  oiEty,  and  will  fuperfede  their 
proceedings  336 

Certiorari^  and  writs  of  ^ror,  and  re- 
cordari,  remove  all  things  done  be- 
tween php  tefte  and  return  838,  130J 

A  certiorari  njay  be  awarded  to  remove 
a  convidlion  upon  an  indidmjSQt  be- 
fore judgmenj  938 

Certiorari  to  remore  a  con  virion  upon  ' 
an  indictment,  muft  give  the  defen- 
dant a  day  in  cpurt  971. 

Certiorari  to  remoye  an  indiiflment  will 
not  remove  a  record  of  convidiou 

ibid^ 

A  certiorari  to  remove  orders  made  a- 
gainft  A,  and  B.  without  faying  (o** 
eitlier  of  them)  will  not  remove  Jui 
prder  m*de  againft  A.  only      1203 


jf  Tath  of  thi  Principal  Matiin 


To  removt  an  indidment  of  felony, 
upon  ajidavft  that  the  defendant  is 
0ot  likely  to  have  a  fair  trial      Page 

The  jaftices  may  (et  a  fine,  to  com- 
fjlcat  their  judgment,  after  a  eertio' 
rari  delivered  '5'^ 

See  Conviftions,  Error,  Inferior 
courts.  Variance. 

Challenge.     See  Contempt. 

Chancery.     See  Dower. 

Chaplains.      See  Ecclefiaftical 

perfons. 
Churchwardens.     See  Manda- 
mus, Poor.  • 
Clergy.     See  Acceflbry. 

Commitment. 

By  commiilioncrs  of  bankrupts,  until 
the  party  bp  otherwife  difcharged  by 
due  conrfe  of  law,  ill  851 

By  the  boajd  of  green  cloth,  for  a  riot 
in  executing  ajSrW  f^ias  ^vithin  the 
rcrpe  978 

A  perfon  difcharged  of  an  indJdlmcnt 
in  jB.  R.  is  in  cudody  upOn  a  writ 
of  appeal  being  delivered  to  the  (he- 
riff  ^  1303 

See  Good  behaviour. 
Common. 

A  man  may  prefcrihe  for  common  ap- 
purtenant to  his  cottage  for  cattle 
tfvant  and  tcvcbant  there  1015 

A  commoner  cannot  give  his  title  id 
evidence  upon  not  guilty,  as  the  lord 
of  the  foil  may  1134 

^u/lom  for  ^hc  reeve  to  drive  a  com- 
i|K)n,  xvhen&evcr  he  is  commanded 
bythefteward,  reafonable         1187 

^uftomary  freeholders  may  have'  com- 

.  mon  by  prefcription,  and  there  may 
%e  a  -drift  of  the  common  by  cuftom 

1188 

Compofition. 

What  compofition  will  be  good  vifithin 

the  ftannes  765 

The    manner  of   pleading   tho/e  afls 

7^4,  810,  811,  967 


Conditions. 

If  a  qyodf  wheo  it  will  mak«  f  condittos 
precedent  Page  766 

Condition  to  make  an  appreottce  free 
at  the  end  of  ieven  years,  if  it  (hall 
be  defired ;  it  is  a  good  plea,  that  he 
was  not  requefted  after  the  expira- 
tion of  the  (even  years  1095 

Performance  ought  fo  be  pleaded  io. 
the  words  of  the  condition,  other- 
wife  of  matter  of  excnfe  1 1 40 

Where  the  condition  of  a  bond  may  be 
good  in  part^  and  void  in  part  1459 

See  Affumpfit,  Avcrmtnt,  Cer- 
tainty, Departure,  Ejcd- 
ment,  Trades. 

Confideration.  See  Affumpfit, 

Frauds,  Gaming. 

Confpiracy* 

Is  indi6lable,  though  Bpthlng  be  done 
in  purfuance  of  it  1 169 

Conftable 

Of  a  hundred  is  an  officer  at  coromos 
law  before  the  (latuteof  Linton  1 193, 

1193 

A  conftable  cannot  ^ecotc  a  warrant 
generally  dire^ed  out  of  hi^  precindi 
unlefs  in  London  - 1 X99 

What  pe^n  may  be  taken  np  at  fof* 
picious  by  a  cOD^ble    iZ99t  ijoi 

The  authority  of  the  ccnft^les  in 
ff^efimin/ler  it  not  enlarged  by  the 
ilatute27  JS/i>^  1301 

A  conftable  cacnoi  arreft  after  the  af- 
fray is  over  /!»/• 

See  Jiiftic^s. 

Contempt. 

It  is  a  contempt  to  challenge  the  array 
for  want  of  hundrcdors,  where  the 
jury  is  ftruck  upon  a  rule  by  confent 

1364 

See  Inferior  courts,  Notice. 

Continuances 


cmfained  in  ih  Secokd  Volume. 


Continuances 

Jiit  not  entred  in  Uie  king's  bench,  till 
the  plea  comes  in  Pa^  872 

In  the  king's  bench  in  Jf eland  apud  the 
king's  conn's  ubicunque^  ^c.  is  but  ai 
ntfcontinuancei  and  helped  by  ap* 
pearance  894 

A  plea  as  to  parti  and  a  demurrer  to 
it,  makes  a  difcoBtinoance         1191 

Contradt.      See  Expofition, 
Frauds. 

Conviih'ons. 

|f  a  plea  may  be  put  in  againd  a  con* 
vidlion  removed  into  the  king's 
bench  900,  1036 

A  conviction  of  cutting  trees  upon 
43  Bliz.  c,  7.  muft  mention  the  num- 
ber of  the  trees  901 

No  objedion  to  a  coovidipn  of  cutting 
trees,  that  the  defendant  is  a  gentle- 
man 902 

jlpitd  Brampton  fr^diff.  ihall  be  intend- 
ed im  comiioiuproidiB.  in  a  convidlion 

ibid* 

If  a  man  has  a  pretence  of  title*  he  can- 
not be  convided  on  43  EUz,  c.  7. 
againft  cutting  trees  ;  and  a  convic- 
tion in  fuch  caie  may  be  falCfied  in 
an  action  9CO 

^  warraot  of  didrefs  is  executed  before 
a  certiorari  delivered,  the  king's 
bench  cannot  make  a  rale  for  the 
conftable  to  return  *his  warrant,  but 
the  juflices  may;  and  the  king's 
beqch  will  grant  no  mandamvt      990 

The  place  of  the  ofence  commined 
muft  appear  in  the  convidion    1 200, 

X387 

Conviction   of  fwearing  quaflied,    be- 

caufe  in  Englijbj    and  becaufe  the 

oaths  were  not  let  out  *  368 

A  conviftion  for  rcfufing  to  affift  an  ex-' 

cifeman  in  weighing  candles,    who 

entred  the  houfe  lawfully,  held  good, 

though  it  did  not  fhew,  whether  it 

was  by  day  or  by  night  1375 

Conviction  fcv  fwearing,  may  fet  forth, 

that  the  defendant    (wore  fuch  an 

oath  fo  many  times  1376 


Conviction  quafbetf,  becaufe  that  1| 
was,  praeflitit  facramenttim,  inftead 
^ptaejlat  Pa^e  1376 

Exception  to  a  conviClion  for  fwear- 
ing that  the  age  and  degree  of  the 
defendant  only  appeared  in  the  in- 
formation and  not  in  the  adjudica* 
tion,  over-ruled  1386 

There  is  no  need  to  fet  out  the  parifh 
in  which  the  offence  was,  though 
part  of  the  penalty  is  given  to^the 
poor  of  the  parifh  147^ 

Conviction  of  a  forcible  entry  quaihed, 
^caufe  no  fine  was  fet  1514 

A  conviction  of  de^-ftealing  quafhed, 
becaufe  the  ^nformcr  was  the  wit» 
nefs  I545r 

Conviction  on  the  game  aCt  quadied, 
becaqfe  the  fummons  and  appear- 
ance are  l>efore  the  information 

See  Baftardy,  Certainty,  Dc^r- 
dealing,  Exegution^  Game. 

Conufancc  of  pleas. 

If  exempt  jurifdiClion  can  be  granted^ 
but  to  a  corporation  837 

How  far  a  grant  of  exclufWe  conufanc^ 
will  exclude  the  jurifdiCtion  of  the 
fttperior  courts  >  3  3  ^ 

Conufance  muft  be  demanded  the  firfl 
day,  before  imparlance  1339. 

See  Attorney,  Inferior  courts. 

Copyhold. 

There  can  be  no  occupant  of  a-  copy-., 
hold  eftate  pur  auter  vie  9961  998, 

lOCO 

On  a  cuftom  to  grant  to  three  for  their 
lives  fucceffively,  as  they  are  named, 
a  grant  to  one,  to  hold  for  the  livet 
of  other  two  and  himfelf,  held  good 

995 
Copyholder  for  life    commits    a  for- 
feiture;  the  lord  fhall  enter,  aad  not 
he  in  remainder  1000 

The  lord  fhall  not  have  a  heriot  upon 
the  death  of  an  afGgnee  of  a  banli- 
rupt,  but  upon  the  death  of  the 
bankrupt  1002 

Surrender 
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^rrender  of  a  copyhold  mufl  have  the 
fame  c'ondrudlioD  as  a  conveyance  at 
common  law  Piige  1145 

A  declaraiiou  by  copyholder,  for  in- 
clofing  a  common,  held  good  after 
verdi^,  though  the  words  advohrt' 
tatem  domlui  were  omittpd  1^31 

See  Eftatcs. 

Corporation. 

A  corporation  aggregate  cannot  grant 
to  the  head  of  the  corporation     775 

Grant  to  a  cori>o ration  for  the  benefit 
of  the  particular  members  942, 1134 

The  he^id  of  a  corporutipo  (and  alfo 
nicml>ers  of  the  quoruni)  muit  be 
prtfent  at  aflcmblies,  bin  their  con- 
ient  is  not  ncccdiiry  to  corporate  acis 

J236 

A  recorder's  non-attendance  at  the 
feffions  of  ihc  peace  is  caufe  of  for- 
feiture '  1237 

The  recorder's  duty  in  ddvifing  the 
corporation  1238 

Where  a  corporation  (hall  retain  their 
old  name,  notwithftanding  a  darter 
that  gives  them  a  new  name       1 239 

^Vhere  a  capital  burgefs  quite  leaves 
the  borough,  and  rcGdes  iq  finotber 
place,  he  may  be  removed  without 
notice  1275 

^n  eleded  member  of  a  corporation, 
who  fues  to  be  admitted,  muft- 
prove  that  he  received  the  facramcnt 
-within  a  year  before  his  ele^ion 

1354 

The  major  part  of  a .  con^mop  council 
cannot  cie*^  a  member  at  a  meeting 
of  the  corporation  fummoned  for 
another  purpofe  135J 

An  ele^ion  of  a  member  by  the  other 
members  of  a  corporation  not  cor- 
porately  aflembled  niuft  be  afTented 
to  by  every  one'  ^359 

An  adioi)  maintained  by  a  foreigii 
corj)oration  1535 

If  a  pretended  corporation  fue,  ^nd 
they  are  no  corporation,  the  defen- 
dant may  have  the  benefit  of  it  upon 
the  general  iffue  ibid. 

A  corporation  cannot  remove  a  free- 
man, ynlefs  by  virtue  of  a  charter  or 
prcfcripiioa  1566 


Mifdemeanor  in  the  office  ef  chamber* 
lain  is  no  canfe  to  remove  a  capital 
burgefs  Page  1566 

A  refufal  to  obey  by-laws,  returned  ge- 
nerally, is  not  a&ifficieot  caufe  of  re- 
moval ibid. 

See  Conufance  of  pleas,  Cuftonij 

Name,  Parjiamcnt,  Return. 

Cofts. 

A  defendant  in  replevin  fhall  not  have 
cofts  on  the  plaintiff's  confclEag  a. 
plea  oiprlfel  en  auter  lieu  7  J^  iJ 

In  cafe  for  words  (not  a^ionable)  by 
which  the  plain ciff  loft  cuftomers, 
full  cpfts  (hall  be  given,  though  the 
damages  are  under  40/.  83 1 

Where  words  arc  actionable,  and  (pecial 
damage  is  laid  in  aggravation ;  if 
the  damage  found  be  under  40/.  the 
plaintifflhall  not  have  full  coRs  1588 

Where  an  adlion  is  brought  for  words» 
and  alfo  for  carrying  before  a  jaflicc 
of  peace,  ^c.  fall  coib  fhall  be  given, 
though  thp  damages  arc  under  40/. 

1589 

If  an  executor,  who  fues  for  money  df 
the  t^Clator's  as  received  to  the  plaia«> 
tiff's  ufe,  (hall  be  liable  to  cofb  8<Sj 

A  judgment  of  the  king's  bench  in  /«- 
land  IS  reverfed  as  to  the  cofls,  and 
affirmed  as  to  the  affirmance  ;  whe- 
ther the  cofts  in  Ireland  czn  be  confi- 
dered  by  the  king's  bench  here    893 

Confent  ^(  a  defendant  in  error,  that 
'  the  judgment  (hail  be  affirmed  with- 
out coils,  where  an  enor  is  amended 

■  ^     '  .  897 

No  cofts  to  be  given  on  a  judgment  or^ 
deniuirer  upon  a  plea  in  abatement 

992 

Sep  Damages,  Error,  Execu-. 
tors,  Forqble  wtry.  Judg- 
ment, Nonfuit,  Scire  facias. 
Statutes,  Trefpafs,  Trial. 

Covenant 

^y  A.  to  inake  fff^rance  to  B.  at  the 
Qofts  of  £•  A.  muft  give  potice  what 
aflursmce  he  will  make,  before  £.  is 
to  tender  the  coAs  750 

In  covenant  if  the  defendant  pleads  an 
ill  bar,  and  the  plaintilV  repi:;'s  *!->i 


contained  in  the  Secokd  Volumb# 


affigns  an  ill  breach,  the  defendant 
(hall  have  judgment         Page  loSi 

An  adion  of  covenant  will  lie  on  the 
word  affignawt  in  the  aiEgnment  of 
a  bond  1 242 

Covenant  maintained  t>a  the  word  de^ 
mifit^  or  affignavU  1419 

Covenant  that  flyiret  in  a  company  fhall 
be  fold  to  make  good  ioffesy  Iffc.  an 
afSgnment  by  way  of  fecurityy  and 
the  condition  npt  broken,  is  not  a 
£ik  within  this  covenant  1242 

See  Damages,  Debt,  Intend- 
ment, Leafes,  Time. 

Cuftom 

In  London y  for  the  common  ferjeapt  to 
exhibit  an  information  for  an  afladit 
qr  defamatory  words  of  an  alderr 
man  777 

To  disfranchiie  for  defamatory  words, 
ill  ibid. 

A  cuftom  ought  not  to  be  laid  in  the 
.negative  86^ 

An  aftion  cannot  be  roaintaiued  upon  a 
cuftom,  without  fhewing  what  the 
cuftom  is  113^ 

The  cuftom  of  declaring  i^  liondon  on  a 
conctlfu  folvercy  ^e.  need  not  be  fet 
fonh  at  large  1432 

Cuftom  to  pay  Jod.  \o  the  vicar  at  the 
uiual  time  of  churching  woinan,  Isfc* 
void  for  the  uncertainty  of  the  time, 
and  for  the  unreafonablenefs ;  and  a 
confutation  denied  after  verdi^ 

See  Borough  EugHft,  Cer- 
tainty, Common,  Copyhold, 
Departure,  Gavelkind,  Pro- 
hibition, Trades, 


Damages  and  inquiry. 

INtereft  (hall  be  aUowcd  in  the  taxa- 
tion, as  damages  on  a  judgment  by 
default  in  debt  on  a  fingle  bill,  but 
not  in  debt  for  rent  773 

Intcreft  denied  to  be  taxed  againft  an 
executor  as  damages  774 

A  writ  of  inquiry  in  the  prefent  tenfe, 

as  the  declaration,  held  ggod      802. 

I  •  .  - 


Damages  in  covenant  for  not  repahw 

ing  muft  be  the  fum  neceftary  to  piic 

the  tenements  in  repair,  though  they 

are  damaged  fince  the  adlion  brought 

Page  803,  1 1 26 

Damages  for  not  ripairin^  ought  to  b,? 
applied  to  the  putting  the  tenements 
in  repair  112& 

A  judgment  rcverfed,  becaufe  the  da- 
mages, as  laid  in  the  declaration, 
^.  extended  to  a  time  fubiequei;t 
to  the  adlion  brought  1 J  8  > 

In  cafe  for  a  falfe  return  of  non  eft 
inventus  to  a  capias  ad Jatisfaciendum 
^e  whql^  debt  given  in  damages 

1411 

Sec  Cofts,  Error,  Forgery,  Re- 
turn^ Scire  Facias,  Tender, 

Date* 

A  deed  is  declared  upon  as  bearing  date. 
13  Wll  3.  and  upon  ©jfiT  it  appears 
to  be  dated  1701  ;  this  variance  wa* 
pleaded  in  abatement  and  over-ruled 

79^  795 
The  wotds   are  anno  domini  omitted, 

and  fupplied  by  intendment  79 1 ,  79c 
j1  datu  is  the  At  me  as  cum  datu^  but  not 

a  die  dolus  \  %ai 

See  Award, 

Days  in  Bank.    See  Certiorari, 
Return. 

PeU, 

The  plaintiff-has  ekdkidn,  to  fuc  for  the 
penalty  of  a  penal  bill,  or  for  the 
money  covenanted  to  be  paid       814 

pn  a  covenant  to  pay  money  for  gooda 

I  fold,  the  plaintiff  may  have  debt  or 

covenant  at  his  eledion  /^V. 

On  debt  on  a  bill  for  goods  fold,  the 
plaintiff  may  enter  a  rennuit  for  what 
he  has  demanded  more  than  is  due 

816 

Debt  will  lie  againft  the  party  contrac- 
Hig,  for  nurCog  an  infant  842 

De^t  or  indebitatus  ajfumpftt  wiU  not  Ke 
for  goods  laid  to  be  fold  to  a  third 
J>«-fon  ibid. 

Debt 
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I>ebt  OT  mMitatot  (t/urr^t  will  not  lie 
for  mcrfiey  won  at  play,  or  upon  the 
aceqrtance  of  a  bill  of  exchange 

Pag^  1035 

See  Affumpfit,  Damages,  Fees, 
Rent. 

Declaration 

J^uft  be  delkered  to  the  defendant's 
attorney,    if  he  can  be  found,  ^r, 
and  if  it  be  left  in   office,  it  is  only 
delivered  from  the  tinje<hat  notice  is 
given  to  the  defendant  or  his  attor- 
ney 1407 
gee  Avflion,  Anv-^ndment,  Bail* 
Bills  of  Exchange,  Certainty, 
Ejcftn^ientjExpontion,  Gam- 
ing, Inteiydment,  Pkading. 

Deeds. 

A  writing  rcqoircd  by  a  (latute,  ^c  to 
be  figned  and  fealed,  (hall  not  be  in- 
tended  a  deed,  nor  need  be  pleaded 
\v\l\i  prof ert  in  curia  763,  967 

The  omiffioo  oifigillatum  in  the  prafert 
of  a  deed  cured  by  pleading  over,-  or 
byverdia  ^^^^ 

Scriptum  docs  not  import  a  deed  I2p6 
In  covenant  upon  a  writing  made  at 
IVeJlminpr,  &c,  the  defendants  pray 
oyer,  and  plead  over,  and  the  writ- 
iog  upon  the  oyer  concludes,  in  wit- 
nefs  whereof  we  have  fet  our  hands 
and  feals ;  judgment  for  the  plaintiflF 
rcverfcd,  bccaufe  the  writing  does 
not  appear  to  be  a  deed  1536 

^ce  Date,  Evidence,  Pleading. 

Deer  ftealing. 

How  the  executor  ought  to  proceed, 
where  the  informer  dies  before  exe- 
cution 768 

Conviaioo  quafhed,  for  not  (hcwmg 
that  the  place  was  inclofed  79 1 

The  ftatut^  3  Cf?  4  IVilL  ^  Mar.  c  10. 
extends  to  aiders  and  abettors      84a 

On  a  warrant  upon  a  convielion  .the 
conl^able  may  ftll  the  riiflrefs       990 

On  n  convi<5ti'^'^,  il  .i;oo(!s  cannot  be 
tcund  to  L.;:iy   tl-i:  w'aoK-   ^r'naliy, 


they  cannot  be  feifed  for  part,  and 
corporal  puniftxmcnt  infliftcd  for  the 
refidue,  upon  one  conviAion      I^i* 

1 196 

Sec  Execution. 

Default 

By  the  defendant  at  115/?  ^rwr  cannot 
be  wavtd  by  the  plainciff  in  a  pcrfo- 
nal  aaion  9^* 

No  judgment  againft  the  defendant  by 
default,  after  iffuf  joined  9^1 

See  Repleader. 

Demand.     See  Detainer,  Rent. 

Demurrer 

With  raret  forma  for  caufe,  is  general, 

Leave  to  difconitnue  denied  by  the 
court,  after  a  rule  for  judgment  u|h 
on  a  demurrer  ^       °5^ 

Demurrer  in  bar  to  a  plea  in  abate- 
ment, and  joinder  in  demurrer, 
makes  a  difcontinuaocc  102 1 

A  demurrer  as  in  abatement  to  a  re 

plication  to  a  plea  in  bar,  held  not 

to  be  a  difcontinuance^  though  the 

plaintiff  might  have  taken  judgment 

hynildicit  1^23 

A  demurrer  confeffea  only  what  is  wcU 

pleaded  J^^^^ 

A  demurrer  after  iffue  joined  adifcon- 

tinuance  H^3 

A  defendant  demurs  to  zfcireffia^  « 

1  declaration,    and  the  plaintiff  in 

joining  in  demurrer  infifts  that  his 

writ  is  good ;    and  judgment  for  the 

plwntiffaffirmed  ^5^4 

Sec    Continuance^     Eftoppcl, 
Form,  and  Subftance. 


Departure. 

A  declaration  grounded  upon  a  faft  « 
common  law  cannoc  be  maintained 
by  repUcation  of  a  cufton  or  ftnatc 

In  trefpafs,  wliere  the  day  is  made  ira- 

teria  by   the  plea,    the   plaint-l  ? 

laying  another  day  ir  Lis  nt^  ^'••^^- 

•HU;Dt  is  no  depa-^iurc  *     \ 


contained  in  the  Second  VotuMEi^ 


No  capiat  aga^nft  the  principai»  pleaded 
by  the  bail ;  a  rejoinder^  that  a  writ 
of  error  was  brought  by  the  princi- 
pal before  the  capias  fued  out,  is  a 
departure  Page  .12.58 

Plea  of  conditions  performed,  rejoin- 
der of  matter  that  goes  in  excufe  for 
fiot  performing,  is  ar  departure  1449 

Depofit.      See  Bailment. 

Deprivation.    See  Ecclefiaftical 

Perfons. 

Deputy. 

A  gaofcr  (hall  anfwer  for  his  deputy  ci- 
rilly,  but  not  criminally,  unlefs  he 
confents  to  his  aAs~  15  So 

See  Inferior  courts; 

Dcfcent.     See  Devife. 

Detainer  and  Detinue: 

A  carrier  may  detain  for  his  hire     752 

A  carrier  may  detain  ftMr  his  carnage 
again fl  ther^lit  owner  867 

That  the  avowant  made  no  demand, 
is  no  pica  to  an  avowry  of  an  inn- 
keeper for  detaining  a  horfe         th'iJ, 

An  innkeeper  may  detain  a  horfe 
brought  by  his  gueft  againfl  the  right 
owner  ibid. 

An  inn-keeper  who  jufKfies  the  detain- 
ing a  horfe  for  his  keeping,  need  not 
fhcw  that  he  received  him  of  a  gueft 

868 

Devaftavit.      See    Executors, 
Pleading. 

Devife. 

I^ndd  are  dcvifcd  to  one  ofthc  cohcirs> 
he  takes  the  v/hole  by  the  devife,  and 
no  part  may  defcent  829 

Tenant  for  liffe,  remainder  to  her 
younger  fon  in  tail,  remainder  to 
herfelf  in  fee,  gives  to  her  younger 
fon  all  her  right  and  intereft  in  what 
fhe  holds  by  leafe,  and  alfo  the  pre- 
niifes  intailed  ;  this  will  pafs  a  fee 

Devife  to  yf.  and  B\  of  intent  that 
th^y  perimt  C*  to  receiTe  the  pr©^ 


fits  during  his  life,  and  after  his  de- 
ceafc  fliall  ftand  feifcd  to  the  ufe  of 
the  heirs   of  the  body.^of  C  with 

'  power  to  A,  and  B,  to  make  a  join- 
tore  to  the  wife  of  C  gives  an  estate- 
tail  executed  to  C.  Page  875- 

An  a(flion  lies  for  a  legacy  deviled  ouli 
of  land  937 

A  mortgage  is  but  a  re  vocation /ro/^?/i/<y 

968 

A  devife  to  y.  S,  and  his  brothers  fuc- 
ceiTively  for  their  lives  (without  ex- 
prefling  the  order  of  fucce/Iion)  with 
coiKliiion  that  the  tenement  be  not 
entered  upon  till  a  month  after  mar-> 
riage.  1 3 1 ' 

Deviie  of  all  the  refl  of  his  eflate,  fnb- 
je^to  debts,  gives  the  inheritance 

Devife  of  all  the  reft  of-his  eftate,  in  a 
will  that  mentioned  fee  (imple  land» 
before^  will  pafs  an  inheritance'  Hi  J* 

Devife  to  A.  and  after  the  deceafe  otjf^ 
to  the  beir»  mal^  of  l»s  body  and  his^ 
heirs  for  ever^  gives  an  eflate-tail  to 
A,  144a 

Devife  to  A.  and  his  heirs  lawfully  be-* 
gotten,  that  is  to  fay,  to  his  firft,  fe^ 
cond,  iSfc.  fons  fucceflively,  l-fc,  give* 
A.  but  an  eftate  for  Ufe  156  k 

•  Difcontinuance  of  Ettates. 

Tenant  in  tail  conveys  by  bargain  and 
fale,  covenant  to  ftand'  feifed,  &fr. 
the  eltat€  contidtes,  till  the  a&uaF 
entry  of  the  iflTue  in  tail  779 

An  eftate  made  by  tenant  in  tail  to  com- 
mence after  his-  death  is  void      781 

An  ufe  arifing  out  of  tlie  eftate  of  a  re- 
leafee  to  commente  from  the  death 
of  tenant  in  tail,  is  not  void        782f 

A.  is  tenant  for  life,  remainder  to  B, 
for  life,  remainder  to  the  heirs  of  thd 
body  of  ^.  a  feoffment  by  A.  is  no 
difcontmuanx:e  S^^ 

Difcontinuance  of  Procefs.  Sec 
Continuance,  Demurrer, 
Pleading,  Replevin,  Tref- 
pafs. 

Disfranchifement.     See   Cor- 
poration, Cuftom. 

UlRfeh 


A  fabfe  of  the  Principal  Matiifi 


Diftrefs. 

If  the  landlord  does  not  remove  the  dif- 
trefs in  reafonable  time,  he  i§  a  tref- 
yjiff^v  ab  initio  Page  1424 

See  Detainer,  Fairs, 

Donative.     Sec    Ecelefiaftical 
Pcrfons 

Dower 

Cannot  be  decreed  in  chancery^  but 
ought  to  be  pleaded  as  aifigned  hj 
the  heir  785 

A  recovery  in  dower  uill  eftop  the  te- 
nant and  all  claiming  under  him  from 
giving  a  prior  term  in  a  ftranger  in 
evidence  1293 

Dower  does  not  lie  de  tenemento     1 38JL 

If  any  put  the  heir  can  plead  toutx  temps 
pr>fl  ^  ibid. 

See  Ejeftmentj  Return; 

Ecclefiaftical  Perfons,  and  Jur 
rifdiftion. 

A  Chaplain  e^raordinary    to    the 
king  has    no  privilege  to   hold 

two  benefices  without  a  difpenfation 

791 

The  court  will  take  notice  of  the  limits 
of  archdeaconries  and  other  ecclefiaf- 
tical jurisdiiftiohs  856 

Where  the  inhibition  of  the  bifliop  is 
returned  in  excufe  of  not  obeying  a 
mandamus^  the  return  muft  (hew  thit 
the  place  where,  ^\  is  within  the 
diocefe  1579 

ParfoDs  of  donatives  a^e  fubjedl  to  the 
ecclefiaflical  jurifdidlioo  in  fuits/ro 
refomuuione  for  reading  the  fervice 
wrong,  bfc.  but  the  ordinary  cannot 
deprive  them  1205 

See  Prohibition. 


Ejeftment. 

The  confeffion  of  leafe  entry  and  oufier 
confeiTcs  an  entry  for  condition  bro- 
ken  750 

fye^ment  will  lie  de  minutis  dccimis  789 


The  plaintiff  who  has  recovered  inig* 
ment  may  enter  pending  a  writ  of 
error,  but  not  by  force      Page  808 

A  defendant  in  ejedment  eftoppcd  by 
a  recovery  in  dower  from  giving  in 
evidence  a  term  in  a  ftraoger     129J 

The  iflue  cannot  be  made  ttp  different 
from  the  declaration  delivered  to  the 
tenant  io  po/feffion^  except  in  tfie  de- 
fendant's name  i^n 

Ancient  ekrtufite  may  be  pleaded  witfaoal 
affidavit  j^i% 

See    Certainty,    Dower,  Exe- 
cution, Tiine. 

Eleftion;     See  Parliament. 

Elegit.      Sec  Execution,  Fees. 

EI7. 

The  iffe  of  Ely  has  no  pretence  of  be- 
ing a  county  palatine  837 

See  Certiorari; 

.    Entry;    See  Ejcftmcnt. 
Error. 

,  Error  does  not  lie  in  the  exchequer 
chamber  on  a  judgment  de  fcandoTu 
magnatum  9^4 

DepToceff,  ai^udlcationis  executums  jitdi' 
eiif  will  not  remove  a  judgment  a- 
gainft  bail  upon  a  recognizance  813 

A  judgment  given  after  the  return  of 
the  writ  of  error  is  not  icraoved,  and 
Hul  tie!  record  miy  be  pleaded  t6  i 
fcire  facias  quare  executio  non  upon  it 

1179 

Where  a  record  (hall  b*  removed,  not- 
withftanding  a  variance  in  the  ftile 
of  the  court  to  which  the  wtii  of  eri 
ror  is  direfted  1  ioo^  ilcz 

One  of  the  defendants  brings  a  writ  of 
error  without  the  other  ;  though  th^ 
writ  (Ball  be  quaflied^  the  record  is 
removed  1403 

New  bail  roaft  be  in  upon  every  new 
writ  of  error  840 

Not  putting  in  bail  does  not  hinder  the 
proceeding  upon  the  writ  of  error  ^ 

ibid. 
A  t?rit 


ionlained  in  the  Second  VoLUNtE. 


A  writ  of  error  does  not  abate  by  the 
death  of  the  defendant  after  nullo  eft 
erratum  pleaded  Page  1295 

A  fcire  facias  on  a  judgment  pending  a 
wrk  of  error  is  irregular,  and  to  be 
fet  a(ide  on  motion  ibid, 

l^hat  co{(s  fhall  be  given  on  quafhing  a 
writ  of  error  1403 

A  iham  plea  to  ^fcire  facias  quare  exe- 
cutio  nofif  to  compe}  the  pJaintifFto 
affign  errors,  ihall  be  fetaiide  1414 

Error  cannot  be  afllgned  both  in  h& 
and  in  law  883 

It  is  not  affignable,  that  the  original 
was  relumed  hf  one  who  was  not 
(heriff*  884 

tt  is  not  aifignable,  that  the  pcrfon  by 
whom  judgment  was  given  was  not 
judge  885 

Granting  oyer  is  not  afTignable  for 
error,  but  denying  it  is  970 

Giving  judgment  of  refponJes  ffufier^ 
where  it  ought  to  be  final,  is  no  er- 
ror affignable  by  the  defendant  1018 

It  is  not  afHgnablef  that  a  juror  who 
gave  his  verdid»  was  dot  returned 
upon  the  venire,  where  the  4)enire  is 
not  returned  to  a  certiora^^  becaufe 
againft  the  record  141 4 

It  is  not  afTignable,  that  the  defendant 
died  before  the  day  of  nifi  frhis, 
where  he  is  recorded  to  have  ap- 
peared 14 15 

A  femefoie  after  a  writ  purchafed 
againft  her  marries  before  appear- 
ance, this  will  be  no  error  in  the 
judgment  1525 

A  warrant  of  attorney  returned  of  a 
term  fubfequent  to  the  f/acita  is  no 
error  1534 

If  the  court  may  award  a  certiorari  ad 
informandum  con/ciendtim  ^  siftcr  a  re- 
leafe  of  errors  ill  pleaded  1005 

Want  of  original  affigned  for  error  is 
confcfTed  by  a  plea  ^f  releafe  of  er- 
rors 1048 

Plea  that  a  rele?  of  errors  was  given 
of  the  errors  m  another  judgment 

1048 

On  want  of  <  iginal  ailigned,  the  de- 
fendant taki  out  a  rule  for  the  plain- 
tiiftotetur    hi^  certiorari  il^S 

The  entering  a  mifericwdia  againft  an 
infant  is  ai  fed  by  16  ^  17  Car.  2. 
c.  &  12S4 


Want  of  a  writ  of  inquiiy  is  aided  by 
a  judgment  by  default      Pjge  1397 

Tlie  court  will  not  reverfe  ^judgment 
as  not  being  by  original  bill,  without 
having  it  returned  to  a  certiorari^ 
that  there  is  00  bill  '44- 

Where  it  is  returned  upon  ^  cetiiorariy 
that  there  is  no  writ  of  inquiry,  the 
defendant  in  error  may  have  anothct 
certiorari,  and  get  a  writ  of  inquiry 
returned  '47^ 

If  a  certiorari  to  verify  errors  bear  te/!e 
before  the  errors  affigned,  th^  judg- 
ment fhall  be  af^rmed  1554 

An  intife  judgment  for  fcveral  dama- 
ges, and  part  of  them  erroneous, 
Ihall  be  reverfed  for  the  whole     825 

A  record  returned  to  a  certiorari  con- 
trary to  the  record  returned  before 
cannot  be  recerved  1 1 2  2 

A  judgment  reverfed  for  the  abfurdity 
and  prdlixky  o^  the  pleadings     1252 

An  attorney  and  his  wife  fue  by  wrk  of 
privilege,  and  have  judgment  by  de- 

.  fault ;  the  judgment  was  affirmed, 
becaufe  the  writ  of  privilege  was  not 
returned  before  the  court  ofj&.  /?. 
on  a  certiorari  ^Z9^ 

An  award  of  execution  upon  a  Jcire 
facias  affirmed,  .and  the  judgment 
for  damages  occqftone  dilationis  exccu" 
tionis,  reverfed  ^53^ 

The  omifBon  of  ex  ajfenfu  fuo  in  the 
award  of  damages  in  a  judgment  in 
debt  on  demurrer  is  error,  but  amend- 
able in  the  court  .where  the  judgment 
was  given  1570 

See  Age,  Amendment,  Ap- 
pearance, Attorney,  Aver- 
ment, Bail,  Cofts,  Damages, 
Ejedtment,  Fines,  Indift- 
mentSjInfantSjInferiorCburts, 
Nul  tiel  record,  PJeading, 
Recognizance,  Suuplufage, 
Variance,  Writs. 
Efcape. 

Cafe  for  an  efcape  upon  an  excprnmuni- 
cato  capiendo  ^88 

A  prifoner  may  be  taken  upon  an  eH* 
cape  warrant  before  the  fitting  of- 
the  court,  though  his  name  is  in  the 
day  rule  that  day  927 


A  tabli  0f  tbi  PrtKiipal  Aiaitiri 


An  eicape  WArraot  may  be  cxecattd  up- 
on a  Sunday  Page  1028 

Sec  Executor,  Return. 

Eftates. 

A  rent  is  granted  to  A.  for  tbe  life  of 
B.  if  A^  dies,  tbe  rent  ceafes,  and 
there  can  be  no  occupant  1000 

iTpoD  what  terms  an  eftate  at  will  may 
be  determined  in  tbe  middle  pf  a 
qaatter  1008 

A  copyholder  farrenders  to  the  ufe  of 
himfelf  for  life»  remainder  to  the  ufe 
of  A.  and  B.  his  wife  for  tbe  term 
of  their  lives,  and  of  tbe  heirs  and 
.  aiHgns  of  4*  and  S.  and  for  default 
of  i'ach  iffue,  ^c.  A.  and  B-  take  a 
remainder  in  fee  ^  1 44 

totfferencc  between  the  ablative  cafe 
and  the  geoitlvc  a$  to  the  limitation 
of  entails  ii?^ 

See  Devife,  lMfGontinuancc,Ef- 
toppcl, 

Eftoppel. 

tn  1 /cite  facias  upon  a  mifrccitcd  judg- 
ment the  defendant  pleads  nui  tiel 
record^  and  it  is  found  that  there  is 
fuch  a  record  ;  he  is  eftoppcd  from 
fticwing  the  variance  afterwards  1050 

An  eftoppcl  that  creates  an  intcrcft  in 
or  works  upon  theeflateof  tbeland, 
eftopsajury  1051 

The  heir  in  tail  fuffers  judgment  in  a 
feire  facias  by  default,  he  is  eftop- 
ped  to  claim  the  benefit  of  the  entail 

ibid. 

In  what  cafe  eftoppels  mud  be  pleaded 
1051,  1054 

In  debt  for  rent,  where  tbe  plaintiff  de- 
clares upon  a  demife  by  Indenture^ 
the  defendant  cannot  plead  nil  ba^ 
buit  in  tenementis  ;  and  it  is  ill  up- 
on demurrer,  without  replying  the 
eiloppeli  becaufe  that  appears  upotk 
record  ^55^9  1154 

A  defendant,  who  has  pie  a  did  a  mif 
nomer  in  abatement^  is  eflopped  by 
his  plea  to  deny  that  name  in  ano- 
ther a^ion  or  indictment  1 308 

By  a  recognifance  to  a  corporation  the 
defendant  is  eftopped  to  (ay  they  are 
no  corporation  1535 

An  aCignee  of  the  reverfion  fiiall  havo 
the  benefit  of  the.  eftoppel  a^ainib  a 
Icflccby  indcoturt  ij^i 


Aleflee  by  mdeomre  cannot  ^XciAml 
habuitp  &c,  (pecially,  without  ad- 
mitting an  intereft  Page  1551 

See  Dower,  Ejeftment,  Evi- 
dence, Fines,  Return,  Tcr- 
dift. 

Evidence 

Of  the  truth  of  femdalous  wotds  gi- 
ven by  mitigation  of  damages      831 

A  rule  to  produce  the  cafh  book  of  the 
In^  company,  and  the  transfer  book 
ofbank-ftock,  at  a  trial  851 

Where  a  bond  need  dot  be  given  in  evi- 
dence, fpecification  need  not  be 
proved  dji 

Tha  hand  of  a  iervant  that  is  dead  to 
a  delivery  book  is  good  evidence  of 
the  delivery  of  goods  873 

Hie  feal  of  a  competent  court  of  juf- 
tice^  as  of  the  ecdefiaftical  court  to 
a  probate  of  a  will,  or  of  a  court  of 
admiralty,  i^c.  is  condufive  evi^ 
dence  as  to  the  property     893,  936 

Rule  to  produce  corporation  books  de- 
nted lo  a  profecntor  upon  the  teft  a£t 

92f 

Depofitions  of  a  witnefs  read,  who  was 
become  blind,  and  had  referred  to 
his  rental,  and  the  witnefs  alfb  exa- 
mined to  what  he  remembered  1 166 

A  deed  of  intail  proved  by  an  in(]ui(itioa 
pqfi  mortem  finding  it  in  haec  verbs 

indorfements  on  a  bond  by  the  obligee^ 
of  payment  of  int6reft>  allowed  to 
be  given  ip  evidence  by  his  admini^ 
flrator,  to  take  off  the  prefumption 
from  the  length  of  time  1371 

An  admittance  of  a  freeman  written- two 
months  after  the  time,  and  not  figned^ 
iSfc»  not  admitted  in  etidence  1446 

See  Adminiftrator,  Limitation, 
Slander,     Trcfpafs,     Wills, 
Witnefs. 
Excife.     Sec  Conviftionii 

Excommunication. 

Bifliops  fabjedfc  to  excommunication* 
and  to  the  writ  9^  ff^^fimmikaro  to* 
f9gnd9  1x7 


contained  in  the  Second  Volume. 


After  pardon  of.  the  cootempt  the  de- 
fendant is  not  fubjefl  to  imprifon- 
roent>  though  the  promoter  lias  an 
intereft  in  the  cofts  Page  8 1 8 

Stgmficavit  fOr  non-payment  of  cofts  in 
quadam  caufa  officii  Jive  corredionis^ 
ill,  andquafhed  817 

See  Efcape,  Habeas  Corpus. 

Execution. 
Levari  facias  lies  for  the  penalty  on  a 
convidlion  on  deer  ftealing  768 

An  habere  facias  pojffjjionem  cannot  be 
fued  out  a  year  after  judgment  in 
eje«3ment,  wv^iOMX^fcire facias  807 
Where  one  of  the  plaintiffs  or  defend- 
ants dies  after  judgment,  execution 
may  be  fued  upon  fuggeflion  of  the 
death  808 

K  fieri  facias  bearing  /(^^^  before  the  de- 
fendant's death  may  be  executed  up- 
on the  goods  in  the  hands  of  the  ex- 
ecutors 850 

K  fieri  facias  out  of  the  common  pleas 
is  executed  before  error  brought,  the 
common  pleas  ihall  award  the  ven- 
ditioni exponas  990 

By  feiziog  goods  on  a  fieri  facias  the 
debt  is  difcharged,  and  paymeot  to 
the  (heriff  i«  good  .    1072 

Seizing  goods  on  ^Jieri facias  will  not 
difcharge  a  co-obligor,  unlefs  the 
goods  are  fold,  and  the  plaintiff  fa- 
tisfied  ibid. 

The  fheriff  may  fell  goods  fcized  on  a 
fieri  facias^  after  he  is  out  of  his  of- 
fice, without  a  venditioni  exponas 

1073 

K  fieri  facias  may  be  executed  after 
the  death  of  the  plaintiff  1 073 

An  ele^t  fued  out  by  an  executor  can- 
not be  executed  on  behalf  of  an  ad- 
ndniflrator  de  bonis  non  ibid. 

The  fheriff  is  bound  to  anfwer  the  re- 
turned value  of  the  goods,  though 
they  are  afterwards  refcued      1075 

After  an  ehgit  executed  upon  goods  and 
a  return  that  the  defendant  has  no 
lajds,  the  plaintiff  may  have  the  body 
in  execution  for  the  remainder  of  his 
debt  1451 

See  Affets,  Bail,  Deer-fteaiing, 
Joint-tenants,  Notice,  Scire 
Facias. 
Vol.  11. 


Executors. 

Where  one  appears,  and  the  refl  make 
default,  upon  the  return  of  the  cu- 
fiasj  bfc,  the  plaintiff  fhall  hrive  his 
judgment  againfl  all,  but  for  i^c 
cofts  only  againfl  him  that  nppears  ; 
and  ail  m ufl  join  in  error     Pi'  ;v  ^"O 

And  executor  may  have  an  aftion  ji^iinit 
an  adminiArator,  againfl  wht.?*  his 
teftator  recovered  judgment,  fpr   a  • 
dcvajiavit  in  the  time  of  the  teftator 

973 

An  executor  may  have  an  a6lion  for  an 
efcape  out  of  execution  in  the  time 
of  the  teftator,  but  he  is  not  charge- 
able for  an  efcape  ibid* 

V/here  an   executor  brings  an  aAion 

that  will  lie  in  his  own  right,  though 

'  he  names  himfclf  executor,  he  need 

not  make  profert  of  the  letters  icfta- 

mentary  1 2 15 

If  a  grant  of  all  goods  will  pafs  goods 
which  the  grantor  hath  as  executor 

1306 

A  joint  executor  charged  with  payment 
of  a  legacy  out  of  his  moiety  of  the 
furplus,  though  he  had  left  the  mo^ 
ney  in  the  hands  of  the  other  execu- 
tor, from  whom  the  legatee  had 
received  intereft,  as.  well  as  a  divi- 
dend out  of  his  eflate  after  he  became 
bankrupt.  ^320 

In  zfcire fieri  inquiry  on  a  judgn:ent 
recovered  ^y  an  executor,  there  is 
no  need  to  aver,  that  his  teftator 
was  dead  ;  nor  need  it  be  returned, 
that  the  jury  were  fworn  de  etfuptr 
praemiffis  139J 

An  executor  fues  a  bond  given  to  his 
teflator,  and  afligns  a  breach  in  his 
own  time  ;  he  fhall  not  be  liable  to 
cofls         ^  141^ 

See  Adminiftrator,  Cofts,  Da- 
mages, Deer-ftealing,  Exe- 
cution, Jeofailes,  Intendment, 
Joining  in  aftion.  Limitation, 
London,  Pleading,  Quarc 
impcdit,  Releafes.     . 

Expofition  of  Words  and  Sen- 
tence. 

The  words  ea  occafione  will  fupply  tl/. 

want  of  coram  ipfo   rtge  in  the  c:- 

3   K  fcripiiiu 


A  ^able  of  the  Principal  Matters 


fcription  of  the  prifon  of  the  king's 
bench  in  a  fcire  facias  againil  bail. 

Page  805 

Ad  agreement  to  pay  fo  much  for  every 
hundred  flacks  of  v  ood  will  not  make 
any  thing  due  for  fifty  Hacks,  with- 
out the  v,Qv6sfecun(ium  ratam      815 

A  %'i^'.  rejt^ifled  in  a  reddendum^  becauiii 
repugnant  819 

Where  a  'vlz,  (hall  be  explanatory »  and 
may  contain  an  averment  1271 

PraediS.  in  an  information,  relating  to 
the  county,  where  feveral  counties  are 
mentioned  before,  uncertain        886 

praid:^^  ihall  refer  10  the  peifon  named 
befoie,  that  is  meant  in  common  un- 
derilanding>  though  there  is  another 
of  the  fame  name  '^95 

Praedid,  in  an  order  or  indidmcnt 
does  not  refer  to  the  county  menti- 
oned in  the  margin,  as  it  does  in  a 
declaration  ^304 

Trcfpafs  for  breaking  the  plaintiff's 
clofc,  and  taking  goods  there  found, 
and  alfo  taking  and  carrying  away 
*fo  much  ground  wheat  of  the  plain- 
tiff's ;  after  iniiie  damages  judg- 
ment arreftcd,  becaufe  it  did  not 
fu/Ticiently  appear,  that  the  firft 
goods  were  the  plaintiff's  890 

Proclamation  made  the  fourth  of  pr* 
cemher^  that  an  eledlion  would  be 
made  on  the  ninth  of  December  then 
next  following;  the  word  [next] 
refers  to  the  day,  and  not  to  the 
month  905 

Cifda'mercatorMf  a  corporation      1134 

Mxprrffto  eorum  quae  taciie  injui:t  will 
have  no  operation  upon  the  claufc 
wherein  it  is  exprcfl'cd,  but  may  con- 
troul  a  fubfequent  cjaufe  '  '54 ' 

In  a  declaration  againil  a  prifoner  io 
cuftody  of  a  ftieriff  by  virtue  of  a 
lathai,  de  placUo  quod  reddat  eiy  i^c, 
thefe  lad  wprds  (hall  be  referred  to 
the  latitat,  fo  as  to  (hew  it  to  be  at 
the  fuit  of  the  plaiotifi*  according  to 
the  adi  of  parliament  1 362 

Articles  of  a  hor(e-race  to  udtfnejia' 
gello  et  haeulo  vei  aliis  armist  the 
whole  fcntence  is  disjunftive     1367 

^icddanty  the  fame  as  tf/rW>  1522 

^cc    AiTunipjIr,    Award,  Ccr- 


Indiftments,   Latin,    Plead- 
Statutes,     Surplufage, 


Sec  Prcfcrip- 


ing, 
Time. 
Extinguifliment. 
tion.- 

Fairs  and  Markets. 

GOODS  are  brought  into  a  market, 
the  owner  of  the  ground  canDoc 
di drain    them   damage  feafant^    be- 
caufc  (lallage,  iSc.  is  not  tendered 
Pttge  1590 

Falfe  Tokens.  See  Indi&nents. 

Fees. 
Debt  lies  for  the  (heriif 's  fee  for  exe- 
cuting an  elegit 

Felony. 
A  mifprifion  or  a  trefpafs  is  merged  in 
felony  981 

See  Acceffory, 

Fences. 

A  man  may  be  charged  to  repair  fences, 
without  (hewing  a  prefcription  or  te- 
nure 804 

F^offmeni.  See  Difcontinuance. 

Fines. 

A  £ne  levied  to  a  flranger  may  extin- 
guifh  a  righty  but  cannot  iocreaie  an 
tftate  782 

If  a  fme  is  acknowledged  before  com- 
milHoners  in  the  country  in  the  va- 
cation, and  the  conufor  dies  before 
the  term ;  though  no  writ  of  cove- 
nant was  fued  out,  or  king's  Clver 
entered,  the  court  will  permit  the 
conufee  to  enter  the  fine  as  of  the 
term  preceding  850 

Reverfed  for  ilic  death  of  the  conufor 
before  the  rctufn  pf  the  writ  of  co- 
venant 872 

Forcibly  Entry. 

Reditu tion  (hall  not  be  granted  after 
three  years  loii 

On  a  plea  of  three  years  pofic(Eoa  to 
an  inquifition  of  forcible  entry  re- 
moved by  certwrarit  the  defendant^ 
if  it  be  found  again(l  him,  (hall  pa/ 
co(ls  1036 

See  Ejedment,  Indiftmcnts.        ^ 

Forgery. 


contained  in  the  Second  Volume. 
Forgery.  Game. 


,  liidi6hnent  for  forging  an  afCgnm^t  of 

'       a  terniy  muft  (hew  that  th^  affign- 

menc  was  figned,    or  that  it  was  a 

deed  of  a(£goment  Page  i)%i 

Indidment  for  forging  an  alHgnment 

of  a  lea(e»  muft  aver  that  there  was 

a  leafe,  and  not  with  ^eftatum  extftity 

^c.  lUd, 

Forgery  of  an  order,  or  acquittance, 

an  offence  puoifhable  at  common  law 

1464 

In  forgery  of  a  difcharge,  it  is  not  ne* 

cefTary  to  (hew  how  the  defendant 

was  bound  1468 

There  is  no  neceility  to  lay  a  pablica- 

cion  in  an  information  for  forgery 

1469 

How  the  double  cofts  and   damages 

can  be  afiefTed,  where  a  man  is  con- 

vi^  of  forgery  purfuant  to  5  Eli%. 

r.  14.  upon  an  indiiftmient         1523 

See  Certainty, 

Form  and  Subftancc. 


AConviaion 
muft  aver  the  want  of  the  quali- 


upon  the  £^me  a6ts 
le  wai 
iications  particularly     ,    Page  14151 

,    •       Gaming. 

In  an  aflion  for  money  won  at  play 
the  fiift  count  was  laid  properly  up« 
on  mutual  promifes,  and  the  fecond 
count  was  cumque  etiam  ad  ludum 
praediaum  lucrifecUf  Iffc,  without  a 
confideration  ;  after  verdict  for  the 
plaintiff,  judgment  Haid  .  1034 

Sec  Debt. 

Gavelkind. 

All  the  lands  m  England  were  of  thai  ^ 
nature  before  the  conqueft,  and  de- 
fcended  to  all  the  iffue  1024 

Lands  in  Kent  (hall  be  prefumcd  gavel- 
kind, unlefs  they  arc  proved  to  be 
Mg^Mtlkd  1292 

General  Iffue* 

If  pleading  matter  that  amounts  to  the 
general  iiTue  in  trover^  be  matter  of 
form  or  fubftance  86^9 

See  Adminiilrator,   Common, 
Corporation^  Pleading. 


The  omitting /ro/rr/  m  curia  of  a  deed, 
ftubftance  762 

Pleading  that  he  was  feifed  by  force  of 
the   ftatute  of  ufes,  where  the  con- 
-  veyance  is  at  common  law*  i^  form 

802 

The  omiiEon  of  contra  pasem  in  tre£> 
pafs  is  fubftance,  but  aided  by  ver- 
dia  985 

Matters  of  fohm  may  be  taken  advan- 
tage of  on  a  general  demurrer  to 
pleadings  in  abatement  1015 

See  General  Iffue.     Jcofailes. 

Fi-auds  and  Statute  of  Frauds.   ^'^^  ^'^  Corpbration,  Exc 

cutors. 


Good  Behaviour. 

Binding  to  the  good  behaviour  ^  pro- 
per puoifhment  for  fcandaloua  words 
ofmagiftraies  778 

Commitment  for  want  of  fureties  for 
the  good  behaviour  for  words  fpo- 
ken  of  a  magiftrate  muft  be  made 
prefently  1030 


In  confideration  that  the  plaintiff  "would 
let  his  horfe  to  y,  5.  ^c.  is  within 
the  ftatute ;  otherwife  if  it  had  been» 
conGderation   that   he  would  let 


in 


y,  5.  ride  the  horfe  1085 

A   promife   to    pay,    in  confideration 

that  the  plaintiff  will  forbear  to  fue 

ailebtor  ;  within  tJie  ftatute     1087 

See  Aflumpfir,  Debt. 


Guardian* 

A  child  taken  from  the  guardian  ap- 
pointed by  the  fpiritual  courts  upon 
the  return  of  a  Jfoheai  corpus ^  and 
delivered  to  the  guardian  appointed 
by  the  father  13154 

3  K,2  Habeas 


A  Table  of  thi  Principal  Matters 
Habea:;  Corpus.  Hue  and  Cry. 


APrifoner  in  execution  upon  a  (en- 
tence  of  the  admiralty  (hall  not  be 
urned  over  to  the  king's  bench  on 
a  habeas  corpus^  unlefs  a  plea  be  de» 
pending  againfl  him ;  and  the  like 
upon  an  excommuaicato  capiendo  Page 
789,  790 
Pica  put  in  by  a  prifoner  brought  up 
by  habeas  corpus  S97 

Habeas  corpus  ad  tejl'ificandunt  for  a  pri- 
,foner  in  execution  851 

See  Guardian,  Inferior  Courts, 

Parliament. 

Hackney  Coaches. 

Letting  horfes  to  be  ufed  with  a  gen- 
tleman's coach  is  not  within  the  aft 
for  liccnfing  hackney  coaches     1 2 1 4 

A  ftage  coachman  fating  a  paflcnger 
down,  before  he  gets  out  of  the  bills 
of  nriortility,  and  taking  his  fare  for 
fhe  whole  llage,  is  not  within  the 
a61s  for  liccnfing  hackney  coaches 

I5c?6 

Heir.      See    Aflcts,    Borough 
Englifh,  Devifc. 

Highways.    See  Hue  and  Cry, 
Way. 

Homine  Replegiando. 

Two  plaintiffs  may  join  in  the  firft  writ 
and  the  alias^  which  arc  viconttel ; 
quare  of  the  piurics  903 

Addition  of  the  defendant  is  not  ne- 

cef&ry,  becaufethe  proceedings  are 

upon  the  pkriest  and  not  upon  the 

.  original  gHj 

See  Abatement. 

Honours. 

Name  of  dignity,  as  baronet,  &c»  are 
neceifary  additions  859 

A  baron  called  by  writ  may  be  named 
efquirc,  iffc,  ctnerwifc  of  a  baron 
crjated  by  patent  ibiii. 

1  he  be-  ii  nii»o  of  fcveral  degrees  of 
pv.cra^>e  ibiii. 


Robbers  a/Tault  a  man  in  the  bandred 
of  i^.  and  carry  him  into  the  hun- 
dred of  B.  and  there  rob  him  ;  the 
hundred  of  £.  is  liable     Page  826 

A  man  is  afTaulred  in  the  highwa]r» 
and  carried  into  a  hoole  and  robbed 
there,  he  has  no  remedy  againft  the 
hundred  828 

The  hundred  are  anfwerable  for  a  rob- 
bery in  a  coppice  out  of  the  high- 
way 829 

See  Intendment,  Pleading. 


Jeofailes. 

DEBT  by  an  adminifb-ator  in  the 
debet  et  detinet^  cured  by  plead- 
ing over,  or  by  a  general  demurrer 

1393 
Cured  by  a  judgment  by  confeffion  1513 

See     Amendment,    AflUmp(it> 
Bail,  Bills  of  Exchange,  Cer- 
tainty,   Continuance,    Form 
and  Subftance,  Oyer,  TrcC- 
pafs. 
Imparlance.      See  Oyer,  Pri- 
vilege. 
Indebitatus  Affumpfit.  Sec  Af- 
fumpfic. 

IndiAments  and  Inquifitions. 

An  inditSlment  does  not  lie  for  enter- 
taining vagrants  790 

Indidlment  for  words  quaihed         857 

Indictment  docs  not  lie  for  a  trefpais 
punifliable  in  a  particular  maoner 
byflatote  991 

Indidlment  does  not  He  (or  fcandalous 
words  fpoken  of  a  mayor  1029 

A  challenge  by  words  is  indiCbtble 

1031 

Indictment  does  not  lie  for  ioticing 
away  a  fervant,  though  it  lies  for 
taking  away  a  fervant  1 1 16 

IndiClment  does  not  lie  for  beirg  a  bawd, 
but  for  keeping  a  bawdy-hcufe  i  f  97 

Two  different  batteries  on  different 
pcrfons  cannot  be  joiacd  in  one  in* 
dj*S\mcnt  157a 

Two 


ccn^awed  in  the  Second  VoLumb. 


Two  perrons  may  be  jointly  indiifted  of 
extortion,  or  maintenance  Page  124J? 

Judgment  upon  an  indictment  againil 
a  tenant  at  will,  for  not  repairing  a 
houfe  which  he  was  obliged  to  repair 
ratione  tenurae  ^^(i 

lndi£tmcnt  for  cheating  a  man  of  mo- 
ney, pretending  to  a(Iill  him  in  pro- 
curing an  office  in  the  land  bank, 
whereas  there  was  no  fuch  office ;  re- 
fufed  to  be  quafhcd  865 

For  takiug  tickets,  without  faying  from 
whom,  quaffied  890 

IndiAment  for  not  repairing  the  pave- 
ment before  his  houfe,  quafhed  for 
not  fhewing  that  he  wa$  obliged  to 
repair  it  922 

Inquifition  of  forcible  entry  quafhed, 
becaufe  it  did  not  appear  of  what 
nr:ighuourhood  the  jury  were       926 

Indictment  for  receiving  money  as  be- 
ing fent  by  another  perfon,  but 
without  any  falfe  taken,  quafhed  1013 

Indi6^ment  for  exercifing  a  trade,  &c. 
qualned  for  vt^nl  of  contra  pacem  X034 

IndtClment  for  exercifing  a  trade,  l*fc. 
may  be  found  at  a  feifions  of  a  bo- 
rough 1039 

Indidlment  for  exercifing  a  trade,  l^c, 
quafhed,  becaufe  the  caption  was 
praefentant  exijlit,  inftead  of  praef entr- 
ant ibid*, 

Judgment  upon  an  indictment  of  a 
common  fcold  reverfed,  becaufe  the 
word  ufed  was  rixuy  for  rixatrix  1094 

Inquifition  quaflied,  becaufe  it  did  not 
apjjear  for  what  county  the  coroners 
were,  and  for  want  of  the  words 
proborum  gt  legalium  homlnum  in  the 
caption  ^Z^S 

In  an  indictment  for  a  mifdemeanor  in 
receiving  ftolen  goods,  there  is  no 
need  to  aver,  that  the  principal  fe- 
Ion  cannot  ht  taken  1370 

The  word  proditorie  in  an.  information 
for  a  mifdemeanorwill  not  vitiate  879 

Contra  pacem  diQ't  nuper  regis  refer  to 
the. king  in  wbofe  reign  the  offence 
was  committed  ibid* 

Id  information  for  fubornation  of  per- 
jury, if  one  of  the  aflignments  is 
good,  and  the  defendant  is  found 
guilty,  he  fhall  be  punifhed         ^87 

The  inducement  in  an  indiClmeot  may 
be  laid  with  quod  cum  92 1 


A  man  cannot  plead  over,  but  in  cafes 
of  treafon  or  felony  .  Pifge  <^i^ 

After  a  verdiCt,  a  man  canoot  plead 
that  indictment  depending,  but  mufl 
plead  auterfoits  acquit  ibid. 

An  indictment  removed  by  the  profe- 
cutor  cannot  be  carried  to  trial  by 
the  defendant  without  leave  of  the 
court  upon  motion  'I0S3 

Indictments  for  offences  againft  a  fta- 
tute  mufl  conclude  contra  formam 
Jiatuti  '  1104 

Indictments  for  ufury,  and  upon  feve- 
ral  ftatutes,  cannot  be  tak^n  at  the 
quarter-feflions  ^  '  44 

Indictment  for  a  faCt  that  is  a  nufance 
at  common  law,  and  concluding 
centra  formam  Jtatutiy  where  the  pe- 
nalty inflicted  by  the  flatute  is  not 
recoverable  upon  an  indictment  the 
contra  formam  Jiatuti  fhall  be  rejected 
asfurplufage  I163 

Indictments  reciting  cOnviCdons,  may 
fei  them  fortli  fhortly  1196 

Indictment  for  difobeying  an  order  of 
juftices,  muft  find  pofitively  that 
fuch  an  order  was  made,  and  not  by 
way  of  quod  cum  1363 

After  cofts  taxed  by  the  mafter,  the 
profecutor  ought  not  to  move  to  ag- 
gravate the  fine  ,  iJ54 

Sec  Addition,  An^endment, 
Averment,  Baftardy,  Bribe- 
ry, Bridges,  Certainty,  Cer- 
tiorari, Confpiracy,  Execu- 
tors, Expofition,  Fiorgery,, 
Infants,  Juftices,  Judgments, 
King,  Latin,  Nufance,  Per- 
jury, Riots,  Trades,  Trial, 
Variance,  Venue,  Way. 

Inducement.     See  Indiftmenc, 
Pleading. 

Infants. 
Appear  in  the  crown-office  by  attorney 
to  informations  for  riot,  £5fr«     1184 
See  Age,  Appeals,  Time. 

Inferior  courts. 
Attachment  againfl  a  fteward  for  fitting 
judge  in  his  own  caufe,  or  for  mifdc- 
mcaning  himfclf  between  parties  766  ^ 

in 
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In  cafe; for  negligently  keeping  a  horfe 
within  the  jurifdi^tion,  by  which  he 
was  abiifed,  the  abufe  need  not  be 
fliewn  to  have  been  within  the  jurif- 
diftion  Page  796,  1040 

Ought  to  give  jndgment  cxprefs  upon 
the  point  in  iffuei  that  the  plea  is  fuf- 
ficient,  Cff^-  822 

The  fcveral  forts  of  inferior  jurifdic- 
tion,  conufance  of  pleas,  and  exempt 
jurifdiaion  836,  837 

The  judgment  of  an-  inferior  court  muft 
be  entredy  per  eandem  curiam       895 

A  habeas  corpus  does  not  remove  the 
catife,  as  a  tecordari  or  certiorari  do, 
and  the  plaintiff  may  vary  in  his  de- 
claration, but  then  he  difcharges  the 
bail  1102 

Judgment  of  an  inferior  court  revcrfed 
for  want  of  the  averment,  that  the 
caufe  was  within  the  jurifdi^ion  . 

1310 

A  court  held  before  the  under-fteward 
Jecundum  confuetudinem^  ^c»  without 
fetting  forth  the  cufVom,  and  well 

Deplaciio  tran/grejjionis  is  fufBcient  in  a 
plaint,  without  v/rfanii/.f  1544 

The  value  received  in  a  promifibry  note 
need  not  be  averred  within  the  jurif- 
di£tion,  nor  the  monies  due  in  a  flat- 
cd  account  '^SSS 

See    Abatement,  Appearance, 
Bail. 
Ingrofling.     See  Certainty. 
Innkeeder.  See  Detainer. 

Inquifition  and   inquiry.     See 
Damages,  Indidlments,  Re- 


turn. 


Infurancc. 


A  (hip  is  feized  by  the  gofern^icnt, 
and  converted  into  a  fire  fhip ;  if  the 
infurers  are  liable  840 

,  A  deviation  after  a  damage  happening 
will  not  difcharge  the  infurers  from 
the  damage  that  happened  before  ibid* 

That  a  (hip  was  loft  by  the  fraud  and 
negligence  of  the  matter,  is  a  good 
aiTignment  of  a  breach  of  a  policy, 
which  iofurcs  agaioft  the  barrctry  of 


the  mafter  and  all  other  cfangen,  &r« 
Page  1 3451 

Intendment. 

The  meaning'  of  certainty  to  a  comnaoa 
inten*-  765 

A  robbery  (hall  be  intended  againfb  tke 
hundred  to  have  been  committed  in 
the  day,  if  the  contrary  is  not  aver* 
red  829 

A  covenant  or  promife  to  enter  into 
bond,  that  the  obligee  ihall' enjoy 
certain  land,  or  for  payment  of  mo- 
ney, (hall  be  intended  in  a  fom  to 
the  value  of  the  land,  or  doable  die 
money  1078 

A  promife  in  con(ideratio»  that  the 
plaintiff  would  deliver  up  a  hood ; 
it  (hall  he  intended  to  the  obligor, 
and  not  to  the  defendant  1126 

A  promife  made,  (hall  be  intended  to 
the  plaintiff  1127 

Pri/ona  marefcalciae  marefcalBfufiri  (hall 
be  intended  the  prifoo  of  the  kingfs 
bench  in  a  recognilance  c^  bail  taken 
in  B.  R,  1 1 77 

In  an  a^ion  for  taming  the  plaintiff 
Out  of  his  fervice  contrary  to  his 
promife  of  continuing  the  plaintiff  ib 
long  as  the  defendant  (hall  be  pay- 
ma^er,  it  (hall  be  intended  that  the 
defendant  continaed  paymailer  1222 

An  executor  brings  debt  for  rent  in- 
curred  in  his  own  time  on  the  do- 
mife  of  his  teftator ;  alter  verdid  it 
(hall  be  intended,  that  his  teftator'a 
eftate  was  a  term,  ^c.  1231 

See  Affumpfit,  Award,  Cer- 
tainty, Conditions,  Date, 
Verdift. 

Joining  iji  a£tioD. 

A  man  cannot  join  a  demand  in  his  own 
rieht  with  a  demand  as  executor 

^  841 

Where  an  adHon  of  trefJNkfs  may  lie  fix- 
a  matter  jointly  with  others,  which 
could  not  be  maintained  iingly  1052 

Two  cannot  join  in  an  adion  for  eotr- 
ing  the  houfo  of  one  of  them,  and 
taking  the  goods  of  both  1381 

See  Baron  and  feme,  homine 
replegiando. 

Joint 


contained  in  tie'SECOiit>  Volume* 


Joint  and  fcveral. 

Whenever  two  perfons  are  named,  it  is 

generally  undcrltood  of  them  jointly 

Page  1203 

A  rclcafe  by  A,  and  B»  is  joint  and 

feveral  ^  »»99 

See  Bonds,  Certiorari,  Indi<5t- 

ments.  . 

Jointcriants  and  tenants  iti  com- 
mon. 

On  an  execution  againll  one  partner  in 
trade  the  flieriffcan  fell  no  more  thah 
his  moiety  of  the  goods  b?  t 

See  Limitation* 

Iffue,     See  General  ifliie. 
Iflue  joined.     See  Demurrer. 

Judges. 
An  aAion  does  nfot  He  againft  a  judge 
for  what  he  does  as  judge  767 

See  Nifi  prius,  Nonfuit,  War- 
rants. 

Judgments. 

Regularly  entred  after  jthe  defendant's 
death  '^669  849 

Entred  on  a  warrant  given  by  a  prifoner 
withmit  the  prefence  of  his  own  at- 
torney 797 

A  plaintiff  may  have  leave  to  enter  a 
judgment  upon  a  warrant,  though 
ihe  warrant  be  revoked  8jo 

A  roll  of  a  judgment  refufed  to  be  re- 
ceived, becaufe  not  brought  in  till 
after  the  eflbin  day  of  the  iubfequent 
term  '  /^/V.' 

Where  the  plainiifF  appears  by  attorney 
as  of  the  fame  term,  the  court  will 
not  ftay  the  judgment,  on  a  fuggcf- 
tioo  that  be  has  been  dead  fome  time 

869 

Where  the  caufe  ofa^ion  is  fully  con- 
fcfled,  and  the  matter  of  the  plea  is 
ill  in  fubftance  ;  judgment  (hall  be 
given  for*  the  plaintiff  notwithftand- 
ing  a  verdift  for  the  defendant     924 

Acapiatur  need  not  be  entred,  where 
the  fine  is  taken  away  by  the  ftatute 

927 

A  fitic  ought  not  to  be  fet  in  the  pri- 
soner** abfence  937 


In  entring  judgments  upon  demurrer 

^in  debt  in  C.  B,  they  give  the  cofts 
in  the  niuiie  of  damn  ft  pro  detent:  ovt 
deh'iti  Page  IC47 

Judgment  may  be  arrefled  after  judg- 
ment by  nildUit  ujon  an  indidmcnt, 

•  but  not  after  a  judgment  upon  de- 
murrer J  22 1 

In  what  cafes  after  an  interlocutory 
judgment  againft  one  defendant  judg- 
ment (hail  be  arrc/(ed  upon  the  ac- 
quittal of  another  defcncfant      1373 

See.  AlTets,  Covenant,  Default, 
Error,  Executors,  Inferior 
courts,  Latin,  NuJ  tiel  record, 
Trefpafs. 

Jurifdiction.  Sec  Inferior  courts. 
Prohibition. 

Juftices  of  peace. 

The  king's  bench  will  take  fecunty  for 
obeying  an  original  order,  that  is  noc 
removed  before  them ;  but  not  for  an 

.  order  confirmed  there,    becaufe  an 
attachment  lies  858 

An  order  of  fefHons  toprofecutea  man 
as  a  common  barretor  at  the  charge 
of  the  county,  quafhed  871 

A  mayor  is  iiot  a  juflice  of  peace,  with- 
out a  panicalar  grant  in  the  charter    . 

1030 

A  con  Sable  of  a  hundred  is  obliged  to 
execute  a  juftice's  warrant  on  a  con- 
vision  of  deerrftealing  1 1 90 

A  conflable  may  be  indited  for  not 
returning  a  juftice's  warrant       1 1 9 1 

Juftices  of  peace  cannot  command  the 
ftieriff,  but  Ahcrc  they  have  fpecial 
power  .  .  ^  ^92 

An  order  of  twojufHces  quafhed,  be- 
caufe it  was,  doth  adjudge,  inftead 
of,  do  adjudge  1198 

Juftices  of  peace  may  appoint  a  ft/fion 
without  a  precept,  but  people  are 
not  compellable  to  appear  at  it   1238 

The  juftices  in  feflions  have  a  difcre 
tionary    power    of  fuppreffing  ale- 
houfes,  without  fhewing  any  caufe  or 
mifdemeanor  1303 

See  Apprentice,  Baftardy,  Cer- 
tiorari,    Labourers,     Poor, 
Sumnions,  Trades,  Vagrants, 
,    Warrants. 


A  7 able  of  the  Principal  Matters 


King. 

TH  E  couri  will  take  notice  of  the 
death,  or  accefEon  of  the  king, 
without  any  averment         Page  Si  i 
Information  lies  for  (candalous  words 
fpoken  of  deceafed   kings,  advanc- 
ing pernicious  doiftrioe  879 

See  Bonds;  Statutes. 

Knights.     S.ee  Abatement. 


Labourers. 

N  order  to  pay  wages  in  hisfbandry 
and  other  monies,  fhall  be  con- 
firmed, if  it  appqar  upon  examinati- 
aoy  that  the  other  money  was  due 
for  work  in  huibaodry  1505 

An  order  to  pay  wages  qciaflied,  be- 
cattfe  made  upon  the  fervant's  oath 

Und. 

Latin. 

Mererrtur  held  the  fame  as  meruit  after 
verdia  ^  835 

Heruperaret  for  recuperet,  in  a  judgment, 
ill  ^  «93 

In  declaring  upon  a  \vrit  to  cletfl  bur- 
gefles,  pracepit  refers  to  the  king 

•  907 

Apprenticm  for  apprenticus  ill  1 1 79 

At  ft  for  acf  allowed  1 1 83 

A  vcib  in  rh^:  fingular  number  inftead 
of  the  j/itiral,  ill  1198 

Falfe  fcnfe  !5  not  aided  by  a  verdift  as 
■?  ]{2  Latin  1223 

A  judgrrs'-'nt  reverfed,  becaufe  the  de- 
fendant was  charged  by  a  verb  in  the 
plural  number  1383 

Inci'.iment  of  trefpafs  for  taking  three 
heifers  coloris  brown,  quafted  1394 

Dolia,  A nglicc  lom  1468 

Contrafectt  Hid- 

Aujlr.aita  for  AvJIralia  in  the  name  of 
the  South  Sea  company,  bad     1516 

Declaration  on  a  bill  of  exchange  pro 
vnlore  in  matilhus^  Cffr.  auommodatis 
de  eodem  querente^  held  good      1541 


Fecit  for  feceruntf  in  fetting  out  a  pro* 

miffory  note,  ill  Page  1544 

Fecit  for  fuit  in  a  plea  of  privilege,  bad 

1567 

See  Affumpfit,  Certainty,  Con- 
viftions.    Damages,   Indidt- 


ments. 


Latitat. 


882 


The  antiquity  of  that  procefs 
See  Limitation. 

Leafcs 

Made  before  entry  after  a  rccoTcry  arv 

void  855 

An  office  cannot  be  leafed  by  parol  iUdm 

A  leafc  made  by  an  attorney  in  his  owo 

came  is  void,  and  the  covenants  to 

pay  the  rent  are  void  <  4 1 9 

Sec  Eftatcs,  Eftoppcl,  Powers, 
Lcet. 

An  avowry  for  a  fine  in  a  leet  need  not 
aver  it  by  the  record  '173 

Legacy.  Sec  Devife,  Execu- 
tors. 

Limitation  of  Aftions. 

A  perfon  who  receives  a  moiety  of  the 
rents  for  twenty  years,  ga.ins  no  title 
againft  the  wght  owner  wba  receives 
the  other  moiety  830 

The  ilatute  of  limitations  moil  be  plead* 
ed,  and  cannot  be  taken  advanuge 
of  from  the  matter  appearing  gene- 
rally upon  the  record  838 

Non  affumpftt  intra  fey  anaos  is  not  plead- 
able where  the  cau(e  of  a^ion  ac- 
crues  after  the  time  of  making  the 
promife  ibii/* 

Clattfum  f regit  in  the  common  pleas  he  Id 
not  to  be  a  proper  commencement  of 
an  a6lion  to  avoid  the  ftatute  of  H« 
mitattons  88a 

A  writ  fued  out  and  not  retoraed,  will 
not  avoid  the  flatate  885 

Prohibjuon  to  the  admiralty  for  over* 
ruling  a  plea  of  the  ftatate  to  a  fait 
for  mariners  wages  937 

The  (latute  of  limitations  is  no  bar  to 
a  matter  merely  of  admiralty  conu- 
fence  939 

Noc 


cMained  tn  the  Second  Volume. 


Not  guilty  within  fix  yearsy  is  a  bad 
plea  ia  trefpafs  Page  1099 

Where  a  promife  is  laid  to  the  tedator, 
and  the  ftatute  is  pleaded,  the  plain- 
tifF  cannot  giye  in  evidence  a  pro- 
mife made  to  himfelf  1  loi 

The  ftatute  was  not  pleadable  to  a  fuit 
in  the  admiralty  for  mariners  wages 
before  3  &  4  Ann,  f.  1 6.  1 204 

A  profecution  in  an  inferior  court  re- 
moved by  habeas  corpus  may  be  re- 
plied to  a  plea  of  the  ftatute  of  limi- 
tttions  1429 

In  an  action  00  a  promiflbry  note  the 
ftatute  is  pleaded,  and  the  plaintiff 
replies^  a  fuit  in  London  pro  diverfis 
pecuniarum  fummis  prius  debitis^  &c» 
for  the  fame  caufe  1430 

A  latitat  may  be  replied  to  a  plea  of  the 
ftatute,  without  (hewing  a  bill  of 
Middlefex  ^  144 1 

See  Bonds,  Forcible  entry. 
London. 

The  ancient  method  of  chuCng  alder- 
men 1246 

The  court  of  B.  R.  will  not  ftay  pro- 
ceedings againft  a  freeman  upon  the 
ftatute  crcSing  the  court  of  confci- 
cnce,  upon  affidavit  that  the  caufe  of 
action  is  under  40/.  but  it  ought  to 
appear  upon  the  uial  1504 

A  lofs  in  a  deceafed  freeman's  eftate» 
by  the  infolvency  of  his  executor, 
muft  be  born  by  the  teflameotary 
part  1330 

Sec  Apprentice,  Conftable, 
Cuftom,  Limitation,  Nu- 
fance.  Trades. 


Mandamus 

TO  reflorc  the  clerk  of  the  butchers 
company  959,  1004 

To  the  company  of  gunmakers,  to  give 
a  proof  marie  to  a  freeman,  denied, 
"becaufethey  are  no  legal  eftablifh- 
ment  989 

A  mandamus  to  fwear  two  church-war- 
dens, a  return  that  they  were  not 
duly  eleded,  without  faying  neeali^ 
qmseorumf  &f.  is  ill  loo^ 

To  grant  a  licence  to  preach         1 206 


An  officer  at  will  (hall  have  a  perempto- 
ry mandamus t  if  an  infufficient  caufe 
of  removal  is  returned       Page  1 249 

A  peremptory  mandamus  granted,  he* 
caufe  the  return  contained  iriconfift* 
ent  matters,  though  the  feveral  mat^ 
ters  would  have  been  each  a  good 
return  by  themfelves  1 244 

On  a  mandamus  to  refbre  a  clerk  of  the 
peace,  an  order  of  removal  is  uncer- 
tainly returned  ;  b^  fhall  not  have  a 
peremptory  writ,  while  the  order  is 
in  force  1267 

After  reditution  on  a  peremptory  man* 
damus  the  paf  ty  may  be  removed  for 
the  former  caufe  1 283 

A  return,  that  the  party  confented  to 
be  turned  out,  is  not  a  good  return , 
of  a  refignation  1304 

A  mandamus  to  a  univerfity,  to  reftore 
to  degrees  '>334 

A  return  of  a  deprivation  from  degrees* 
C!fr.  is  not  good,  without  a  fummona 
to  the  party  1348 

Ifnon  fuit  eUaus  be  a  good  return  to  a 
mandamus  to  fgyear  a  church-warden 

^         ./r  cr  '^^^*   '^°* 

Commilfioners  of  lewers  return  to  a 

mandamus  to  make  a  rate,  that  they 
could  not  do  it  propter  brevitatem  tem» 
poris  before  the  expiration  of  their 
commiffion  ;  a  good  return  1479 
See  Bridges,  Convictions,  Cor- 
poration, Ecclefiaftical  per- 
fons,  Name,  Return,  Sum- 
mbns. 

Manor 

Cannot  be  continued  without  two  free- 
hold fuitors  864 
Mariners.     See  Admiralty. 

Matter  and  fervant. 

Difference  between  a  fervant,  and  an 
apprentice  1 1 1 7 

An  apprentice  muft  be  bound  and  difl 
charged  by  deed  ibid. 

Trover  does  not  lie  for  a  negroe     1274 

See  Bills  of  exchange,  Carrier, 

Indiftments,  Labourers,  Poor. 

Milprifion.     See  Felony. 

Modi4S. 


J  TabU  of  the  Principal  MatUrs 


Modus. 

To  pay  2x.  in  the  pound  of  the  true 
unproved  yearly  rent  or  value  of  the 
landy  void  PageiiS^ 

To  pay  from  April  to  'November  the 
tenth  day's  milk  once  fkimmed  made 
intot:heefe»  in  lieu  of  tithe  milk,  if 
good  1 171 

Sec  Prohibition. 

Money,    Sec  Affumpfic. 
Mortgage.     See  Dcvife. ' 


Murcien 

Killing  a  perfon  affifting  a  confiabfe  in 
the  unlawfully  imprifooing  a  ftran- 
ger,  manflaughter  1 300 

Killing  an'  officer  adling  irregularly, 
though  the  party  did  not  know  of 
the  irregularity,  or  a  thief  whom  the 
party  took  to  be  an  officer,  man- 
llaughter  1302 

A*  throws  a  botde  at  B,  and  the  blow 
is  returned,  they  are  parted,  and  an 
hour  after  they^fight  without  any  re- 
conciliation intervening,  and  A,  kills 
B.  it  is  murder       ^  1485 

The  feveral  kinds  of  malice,  that  make 
killing  murder  14^8 

Where  one  man  kills  another,  it  is  pre- 
iumed  murder,  uniefs  the  fuddennefs 
of  the  quarrel  appears  1493 

The  court  are  judges  of  malice,  and 
not  ihe  jury  1493, 1584 

Where  a  prifoner  dies  by  durcfs  of  the 
gaoler,  it  is  murder  1578 

Aiding  or  confenting  to  a  murder  is 
matter  of  faA,  and  cannot  be  infer 
red  from  other  fa^s  in  a  fpecial  ver- 
di6t,  if  it  is  not  found  1581,  1584, 

1585 

Where  the  death  of  a  man  caufed  by  a 

mifchievous  beail  will  be  murder  in 

the  owner  J583 

See  Acceffory,  Certainty. 


Name  and  mifnomen 


baptized  by  the  name  of  Sei^amuif 

abjipte  hoc  quod  idem  yobatmet^  lie. 

ill  Page  lots 

In  a  plea  of  auothcr  name  of  t)apufm 

there  is  no  need  to  traverfe,  CS?r. 

1016 
In  what  cafes  a  plea  of  nufromer  may 

begin  with  rf^a^^w  ^^1^ 

In    what  manner  a  corporation  mnft 

take  advantage  of  a  mijnomtr  in  a 

mandamtu  12  S^ 

See  Corporation,  Eftoppcl. 

Negro*  See  Matter  and  fervant. 

New  aflignraent-     See  Depar- 
ture. 

Nil  dicit.     See  Demurrer. 


NiG  prius. 

The  foundation  of  the  authority  of 
judges  cf  nifi  prittu  1 1  A3 

See  Defeult. 

Nonfuit, 

Proceedings  in  a  lecond  adbion  (laid  un- 
til payment  of  the  cofts  of  a  former 
nonfuit  13^^ 

Motion  to  fct  afide  a  nonfuit  on  the  roif- 
dire^iou  of  the  judge,  denied  1371- 

Notice. 

In  what  manner  notice  mufi  be  averred 

1126 

Where  a  third  perfon  is  named  in  the 

confideration  of  an  ajfun^U  of  whom 

the  defendant  may  inform  himfelff 

9      notice  need  not  be  given  of  pcrfor- 

mance  1127 

Defed  of  notice  aided  by  appearance 

1240 

In  what  cafes  notice  is  necefiary  to  pu« 

nilh  a  contempt  i543>  i344 

Notice  muft  be  gjiven  of  the  execution 

oi^fcirefen  inquiry,  bat  not  of  an 

filr^/V  or  extent  138a. 

See  Covenant. 


A 


Man  fued  by  the  name  of  yohrt^ 
pleads  in  abatement,  that  he  was 


Nul 


contained  Jn  tht  Second  Volume* 


Nul  ticl  record. 

If  a  judgment  be  reverfed  after  nu!  tiel 
record  pleaded,  and  before  the  day 
for  bringing  it  in,  the  record  is  avoid- 
ed ab  initio  Page  1014 

See  Error,  Eftoppel^  Privilege, 
Recognifance^ 

Nufance. 

Indl^lments  for  nufances  not  to  be 
quafhed  upon  motion  1 163 

Keeping  hogs  io  London  a  nufance  at 
common  law  ^    ibid. 

See  Indidments. 
Occupant.    See  Copyhold,  Ef- 
taces. 


Officers  and  offices. 

A    Modon  to  admit  a  chamberlain  of 

XX  t^c  king's  bench  prifon   denied, 

becaufe  the  granting  the  office  is  in- 

feparable  from  the  of&ce  of  marfhal 

'103S 

If  judicial  offices  are  faleable,  that  are 

not  within  the  datute  of  Edw.  6. 

1246 

See  Lealcs. 

Orders.     See  Juftices,  Labou- 
rers, Poor. 


Outlawry. 

Where  it  may  be  pleaded 
where  in  abatement 

Oyer. 


in  bar,  and 
1056 


Need  not  be  given  of  a  writing  unne- 
cefTarily  brought  into  court  B92 

An  unneceflary /ro^r/,  as  of  a  /entence 
of  the  admiralty,  will  not  hurt  a 
good  replication  ibid, 

Jn  B,  R,  oyer  may  be  demanded  of  a 
deed  after  imparlance,   but  not  in 

C.  B.  970 


A  defendant  is  not  intliied  to  oyer  of 
the  writ  after  judgmeot  of  refpondct 
ouJUr^  though  in  the  fame  term  P^^ 

970 

Omiidion  of  perfcripiumfuum  obligator 
rium  cured  byprofert  and  oyer     105^ 

An  iraperfecl  cyer^  if  received,  makes 
no  variance  1 1 76 

See  Error. 


Palace. ' 

PRivileged  during  the  king's  refr 
dence  780 

See  Commitment. 

Pardon.  See  Excommunication* 

Parliament. 

In  an  aftion  for  a  double  return,  it  Is 

*  enough  to  fhew  the  writ,  and  that  the 
(he ri?  proceeded  to  an  eledlion,  and 
that*  the  plaintiff  was  debito  modo 
eleHus  907 

The  ele<5lors  may  agree ^  to  chufe  one 
member  firft,  and  then  another   ibid. 

A  (heriff,  who  has  pretended  to  execute 
a  writ  of  eie^ion,  ihaJl  not  take  ad- 
vantage of  any  irregularity  of  his  own 

908 

Cafe  againfl  a  returning  officer  for  re- 
futing a  burgefs's  vote  938 

Grant  to  chufe  menvbers  of  parliament 
can  only  be  to  a  corporation       95-1 

The  writ  for  levying  the  bnrgefs's  wa- 

Perfons  committed  by  the  houfe  of  com- 
mons, for  bringing  anions  againft  a 
returning  officer,  remanded  upon  a 
habeas  corpus  1 105 

What  fuiis  may  be  commenced  againft 
a\  member  of  parliament  without 
breach  of  privilege  1 1 13 

By  12  £5*  13  7^.  S-  c.  3.  the  common 
pleas  may  hold  plea  by  bill  againft  a 
member  of  parliament      v  1442 

See  Peerage. 

Pawn.     See  Bailment 

Payment 


A  7aHe  of  the  Principal  Mattiff 


Payment. 

S(]tDtret  et  Jeliieratet  in  the  confidera- 
tioo  of  an  aiTuropfit,  implies  a  trans- 
ferriog  of  the  property         Pagr  895 

iFaymeat  to  aifigns  is  payment  to  the 
party,  and  therefore  the  not  paying 
to  affigns  need  not  be  particularly 
averred  898 

"Where  a  man  fells  goods,  and  at  the 
lame  time  takes  a  ca(h*note  for  the 
TaJue^  it  Is  good  payment,  though 
the  note  prove  bad  929 

See  Bills  of  Exchange,  Exe- 
cution, Pleading,  Tender. 

Peerage. 

The  court  ^11  not  fuperfede  procefs 
again  ft  one  who  claims  peerage, 
\^here  he  has  never  been  admitted  in 
parliament  1 247 

See  Honours. 

Perjury 

In  evidence  circumftantially  material, 
though  not  full  enough  to  prove  the 
iffae  ^  S89 

Perjury  affigned  in  an  oath  taken  be- 
fore the  chief  baron  in  a  trial  before 
the  chief  baron  Ojffbciatofui,  i^c,  and 
the  exception  over-ruled  1221 

See  Indictments. 

Plantations. 

pn  an  appeal  the  appellant  moft  pro- 
cure the  proceedings  to  be  tranf- 
mitted,  and  proceed,  within  a  year 
after  the  appeal  allowed,  or  the  ap- 
peal will  be  difmilTed  with  coils, 
without  notice  1447 

The  foreign  courts  cannot  tranfmit  a 
matter  for  difficulty  to  the  king  in 
council,  but  muft  determine  it  1448 

Pleading. 

Plea  of  a  prifoner  brought  tip  by  bo- 
teas  corpus  refufed,  becaufe  pleaded 
as  in  cujlodla  marefcaUk  817 

Plea  refufcd,  becaufe  without  conclu- 
fioa  llnd^ 


Alien  enemy  cannot  be  pleaded  to  a 
fcirefaciat  upon  a  judgment,  becat](e 
it  fhould  have  been  pleaded  to  the 
original  adion  Page  853 

Where  alien  enemy  is  pleaded  in  abate- 
n:ent,  the  replication  fhould  con- 
clude to  the  country  ;  otherwile 
where  it  is  pleaded  in  bar  i^d* 

Matter  of  abatement  concluded  as  to 
bar  is  a  plea  in  bar,  quaere  of  matter 
in  bar  concluded  as  in  abatement 

1018 

A  plea  commencing  with  petit  juSdum 
de  narratione^  is  in  bar    1205,   1461 

Nil  debet  is  no  plea  to  an  adion  for  the 
penalty  of  anides  for  the  transfer  of 
i^ock  1500 

Nil  debet  may  be  pleaded  to  ao  aStoo  a- 
gainft  an  executor  upon  a  devafienii 

1502 

Payment  may  be  pleaded  to  htdeiiuaus 
affiitnpfit^  becaufe  it  confefles  and 
avoids  717 

Pleading  to  part,  and  omittiiig  part* 
will  difcontinue  the  whole,  if  jadg« 
ment  is  not  entred  *   841 

A  plea,  that  demands  fuch  judgment  as 
the  court  cannot  give  upon  it,  is  ill 

1053 

Plea  of  delivery  as  an  efcrow,  Sfc. 
ought  to  conclude  to  the  country 

787,  805 

A  plea,  that  a  wnt  of  error  pendei  im* 
detrrminatumt  is  in  the  negadve,  and 
need  not  be  averred  1 140 

Matter  of  record  muftbe  averred  by  the 
record  jiUL 

Plea  of  no  capias  adjktu/aciendttm  muft 
not  conclude  to  the  country         805 

The  admif&on  of  the  party  in  the  in- 
duceraent  to  a  traverfe  is  not  mate- 
rial ^  864 

In  debt  upon  a  bond,  in  a  replication 
that  traverfes  the  plea  a  breach  need 
not  be  affigned,  except  in  the  cale  of 
an  award  8<^2 

Declaration  againft  a  hundred,  that 
robbers  robbed  the  plaintiff's  fervaots 
in  his  company,  well,  becaufe  agree* 


able  to  the  fad 


904 


^mdragi^a  dies  jam  pr^etenenatt  in  a 
declaration  againi^  the  hundred,  -well, 
the  jam  referring  (an  adhuc)  to  the 
t^  of  the  originals  ibid. 

Tide 


contained  in  the  Second  Volume. 


Title  mnft  be  fliewn  in  a  juftification, 
but  need  not  in  an  adion  againft  a 
wrong  docT  Page  92^ 

A  term  muft  not  be  pleaded,  without 
fhewing  the  commencement    of  it 

ihid. 

A  plea  to  enter  maybe  made  up,  either 
as  of  that  term,  or  as  of  the  next  11 2  2 

The  perfons  who  are  (herifF  ofMiiUie- 
fcx  declare  in  the  plural  number  up- 
on a  bond>  and  have  judgment  1 1 35 

A  declaration  againfb  a  wrong-doer 
need  npt  be  fo  ceruin  as  a  bar   1230 

^uod  indemnificavit  ac  indemnem  fervU'- 
vit,  good  upon  a  general  demurrer 

1416 

See  Abatement,  Aftion,  Addi- 
tion, Aflumpfit,  Averment, 
Award,  Bankrupts,  Certain- 
ty, Conditions,  Continuance, 
Conviftions,  Covenant,  Cuf- 
tom.  Date,  Deeds,  Demur- 
rer, Departure,  Detainer, 
Dower,  Ejeftraent,  Error, 
Eftoppel,  Form  and  fub- 
ftance,  General  iffue,  Habeas 
corpus,  Indidtments,  Judg- 
ments, Limitation,  Name, 
Outlawry,  Prifoners,  Privi- 
lege, Replevin,  Scire  facias. 
Services,  Surplufage,  Tra- 
verfe,  Trefpafs,  Trover, 
Venue,  Ufes. 

Pluralities.  See  Ecclefiaftical 
perfons. 

Poor. 

The  qaarter-fefEons  have  not  power 
originally  to  order  church  wardens 
to  make  a  poor's  rate  798 

Overfeers  who  have  laid  out  money, 
may  reimburfe  themfelves  otft  of  a 
rate  to  be  made  for  relief  of  the 
poor  ;  but  a  rate  cannot  be  made  to 
reimburfe  the  overfeers  1009 

The  overfeers  with  the  confirmation  of 
the  ju dices  may  make  a  poor's  rate 
without  the  concurrence  of  the  pa- 
ri (hioners  1013 

A  farmer  is  not  rateable  10  the  poor  for 
his  ilock,  bur  a  trudcfman  is      1 280 


Children  removed  from  the  place  of 
their  birth  to  the  place  of  their  fa- 
ther's fettlement  after  the  death  of 
the  father  Page  1332    * 

An  apprentice,  when  his  malter  has 
failed^  hires  himfelf  into  another 
parifh  without  his  mafher's  content, 
and  afterwards  his  mafter  delivers  up 
his  indenture ;  this  gains  no  new  fet- 
tlement 1352 

An  apprentice,  who  does  not  lodge  with 
his  mafler,  gains  no  fettlement  1371 

An  order  appointing  an  overfeer,  ^uafh- 
ed,  becaufe  it  did  not  fhew,  that  he 
was  a  fubdantial  houiholder      1 394 

Orders  to  maintain  a  daughter-in-Uw, 
or  a  mother-in-law,  quafhed     1454 

Poor  children  are  fettled  where  their 
mother   gains  a  fettlement,   if  fhe     * 
continues  a  widow  ^473 

Hiring  for  a  year,  and  fervice  for  a 
year,  make  a  fettlement,  though  the 
hiring  is  not  for  the  fame  year  that 
the  fervice  is  151a 

See  Baftardy. 

Powers. 

Of  revocation,  may  be  executed  in 
part  at  one  time,  and  in  part  at  ano- 
ther 908 

To  make  leafes  referving  the  ancient 
yearly  rent  annually,    it  ms^  be  re-   1 
ferved  payable  on  a  day  berore  the 
year  is  up  X198 

Sec  Variance. 

Premynirc. 

On  a  convidtion  of  fetting  up  a  pro- 

jedt,  contrary  to  6  Gto,  i.  r.  18.  the 

court  may  give  fuch  part  of  the  judg-- 

ment  oiifremunire^  as  they  think  fit 

1361 
Prefcription. 
Prcfcriptions  for  intereft  and  profits  are 
extinguifhed  by  unity  of  pofTeiSon, 
but  not  prcfcriptions  for  eafements 

1400 
See  Bridges,  Common,  Fences, 
Prohibidon,  Services. 

Prefcntment.     See  Advowfon. 


Principal. 


See  AccefTory. 

Prifons 


y 
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Prifons  and  prifoncrs. 

The  court  will  not  give  leave  to  charge 
a  prifoncr  whfa  an  adlion,  who  has  a 
pardon  upon  condition  of  tranfparia- 
tion  Page  848 

Leave  given  to  fcrvc  procefs  00  a  pri- 
foner»  \vho  was  capitally  convtdcd, 
and  reprieved  for  tranfportation,  on 
the  plaimifPs  undertaking  not  to  fuc 
execution  againfl  bis  perfon       '573 

The  cotnrt'  wili  not  make  a  rule  to  re- 
Aore  a  marfhal  of  the  king's  bench, 
who  complains  of  being  turned  out 
by  force  1065 

A  prifoner  difcharged  upon  an  infol- 
vent  adly  and  afterwards  arrefled  for 
a  debt  exceeding  the  fum  limited  in 
the  aft,  fhall  not  be  difcharged  up- 
on common  bail  1068 

In  debt  upon  a  bond  of  200/.  the  de- 
fendant cannot  plead  the  aft  for  dif- 
charge  of  poor  prifoners,  without 
(hewing  that  the  bond  was  only  for 
payment  of  1 00/.  1 1 96 

The  feveral  fafts  rcquifite  to  give  jurif- 
diftion  to  the  juiljces  to  difcharge  a 
prifoner  muil  be  fet  forth  in  plead- 
ing, where  the  aft  docs  not  direft 
oiherwifc  .1264 

The  AUnt-aS  is  not  pleadable  in  bar  of 
the  aftlon,  but  of  ihe  execution  1383 

See  Commitment,  Deputy,  Ex- 
pofition,  Habeas  corpus, 
Judgments,  Murder,  Offi- 
cers, Pleading. 

Privilege 

Cannot  be  waived,  but  by  matter  of  re- 
cord 869 

The  court  will  take  notice  of  the  pri- 
vilege of  the  common  pleas,  though 
it  be  ill  pleaded ;  qu,  of  the  exche- 
quer ibid* 

\Vhere  the  privilege  of  the  common 
pleas  was  laid  with  a  double  negative, 
v/!iich  was  a  denial  of  the  privilege, 
the  pica  was  over- ruled  8 98 

AtTorney  of  the  conunon  pleas  may 
plead  his  privUc^ge  without  averring 
It  by  the  record,  and  nul  tic!  record 
inav  be  replied  to  it  1 173 

Pf  tvu^i;e  cannot  be  pleaded  after  a  fpe- 
ciai  imparlance  \Z0% 


Privilege  of  a  foreign  mioifter's  lervaor 
allowed  upon  motton       Pagt  1524 

A  barrifter,  or  a  noafter  in  chancery, 

'  has  privilege  to  lay  the  ^wme  in  NLid^ 

dkfex  1556 

Sec  Error,  Parliament,  Venue. 
Profert  in  curia.     Sec  Deeds, 
Executors,    Eorm  and  fub- 
ftance.  Oyer. 

Prohibition. 
Wkere  a  prohibition  is  founded  on  a 
prefcription,  and  the  defendant  trr- 
▼erfes  the  prefcription ;  if  the  plain- 
tifFdemurs,  a  confultadon  (hall  go 

755 
The  ipiritual  court  cannot  proceed  for 

folicitation  of  chaiHty,  where  it  was 
accompanied  with  violence         809 

The  fpiritual  court  may  cenfurc  for 
adultery,  though  the  hufband  has 
recovered  againft  the  adulterer  in  an 
adlion  810 

Prohibition  denied  againft  a  fuit  for 
brawling  in  the  belfrey,  againft  the 
mayor,  who  came  to  fupprefs  a  riot 

850 

Prohibition  to  the  admiralty  dented, 
before  appearance  and  libel  filed  983 

Prohibition,  till  a  copy  of  the  anicies 
delivered,  in  a  fuit  ex  officio        991 

The  fpiritual  coun  may  proceed  io  a 
fuit  for  words,  notwithftanding  an 
adion  brought  for  fpecial  damage 
occaGoned  by  the  fame  words  11  of 

Prohibition  denied,  to  a  fuit  for  calling 
whore,  in  heat  1 136 

A  compofition  for  tithes  before  1 3  Bli%. 
may  be  pleaded  in  the  ecclefiaflical 
court,  and  is  no  ground  for  a  pro- 
|iibition  ii6x 

Where  a  prohibition  is  granted  upon  a 
modus  or  cuftoro  that  is  void,  and  a 
verdid  is  given  for  the  plaintiff*,  yet 
a  confultation  mud  go  1 16a 

Confultation  for  not  proving  the  fog- 
geftion  in  fix  months  in  a  cafe  of 
fmall  tithes  117a 

Prohibition  not  .to  be  granted  without 
an  affidavit  of  the  truth  of  the  fag- 
geftion  1 2 1 1 

Prohibition  xienied  to  a  fait  by  bufband 

and  wife  and  their  fon,   for  calling 

tliefoQ  a  baftatd  1287 

Prohibition 
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Prohibition  to  a  court  of  equity  in 
IVaks^  for  proceeding  againft  a  de- 
fendant that  lived  out  of  their  jurjf- 
didlion  Page  1408 

The  fpiritual  court  proceed  againft  a 
parifh  clerk  appointed  by  the  par- 
fon,  to  remove  him,  and  to  punifb 
hirt),  for  fcandalous  crimes  th^t  are 
punifliable  by  indidment ;  and  on  a 
prohibition  a  confuhation  was  grant- 
"^d  as  to  the  removing  him,  and  the 
prohibition  flood  as  to  the  punifliing 
him  1507 

See    Admiralty,    Cuftom,  Li- 
mitation, Tithes. 

Property.     Sec  Admiralty. 

Prout  patet  per  recordum.  See 
..Averment,  Leet,    Pleading, 
Privilege. 


Quare  impedit. 

I  Y  an  executor  for  a  difturbance 
in  the  time  of  the  teftator      973 

See  Aftion,  Advowfon. 
Quo  warranto. 

Information  in  nature  of  a  quo  war- 
ranto  is  not  to  be  filed  at  the  inftance 
of  a  private  profccutor,  for  fetting 
up  a  warren  '4^ 

Exception  to  an  information  for  ufurp- 
ing  the  office  of  bailiff,  that  it  was 
not  faid,  that  the  town  was  a  corpo- 
ration or  a  borough,  over-ruled  1559 


Ranfom.   See  Admiralty. 
Rates.  See  Mandamus,  Poor. 

Recognifance. 

ENtred  as  taken  before  a  judge, 
will  not  make  good  a  rtcogni- 
iance  declared  upon  as  taken  in 
court  966 


Entred  into  upon  bringing  a  writ  of  er« 
ror,  differing  from  that  required  b/ 
the  ftatute,  is  good  Page  1140 

A  recognifance  UDnectflarily  entred  in* 
to,  as  on  behalf'  of  an  executor 
plaintiff  in  error,  is  good  1459 

See  Eftoppel,  Intendment. 

Records.  See  Averment,  Cer- 
tiorari, Judgments,  Nul  tiel 
record.  Pleading. 

Recovery. 

Where  the  tenant  in  lail  is  jointly 
vouched  with  another,  the  entail  is 
well  barred  7^3 

How  a  leffee  for  years  Aiall  falfify  a 
recovery  785 

Releafes. 

Releafe  to  an  adminiftrator  of  all  right 
to  the  perfonal  efbite,  will  no(  dif- 
charge  a  bond  given  by  the  inteftate 

785 

If  a  releafe  of  all  debts  by  an  admini- 
ftrator will  difcharge  a  debt  due  to 
the  inteftate,  where  there  is  a  debt 
due  to  the  adminiftrator  in  his  own 
right  ^    1306 

See  Joint  and  feveral. 
Remittit.    See  Debt. 

Rent. 

Refolved  on  St,  Thomases  day  or  with- 
in fo  many  days  after,  muft  be  de- 
manded according  to  the  reddendum^ 
and,  not  according  to  the  habendum 

819 

Debt  doe^  not  lie  for  rent  relerved  on  a 
leafefor  life  upon  32  Hen,  8.  c.  37. 
without  (hewing  tlutthe  efiate  is  de- 
termined 1056 

Rent  rcfervcd  to  the  reafonable  value  of 
the  land  1160 

Where  the  leffee  is  excufed  from  repairs 
in  cafe  of  lofs  by  fire,  yet  the  rent  is 
not  fufpended  while  the  tenements 
remain  unbuilt  1477 

Sec  Eftates. 

Repleader 
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Repleader. 

Cannot  be  after  defiiuh  made  by  the 
defendant  at  niftprhu        Page  923 

Replevin. 

Property  in  the  defendant  or  a  flranger 
ought  to  be  pleaded  in  bar,  and  not 
in  abatement  984 

The  defendant  pleads  property  in  a 
ftranger,  he  (liall  not  have  return  ; 
otherwife  where  he  pleads  property 
in  himfelf  10 17 

When  the  defendant  pleads  matter  in 
abr.t^ment,  ^%  prifel  en  atUer  lieu^  he 
fluil  n>'t  have  return  without  mak- 
ing avowry,  l^c.  ibid. 

Where  the  defendant  pleads  prifel  en 
outer  lieuy  and  avows  for  rent  arrear ; 
if  the  plaintiff  traverfes  ^he  avowry, 
and  the  defendant  demurs,  it  is  a 
dtfcontinuance  ibiJ, 

The  manner  of  concluding  a  plea  in 
abatement,  where  avowry  is  made  to 
have  return  i^ipy  1020 

See  Cofts,  Hominc  repkgiando. 
Requcft.     Sec  Conditions. 

Return  of  writs. 

A  bill  of  MsdMeJex  returnable  the  fame 
day  that  it  is  fued  out  is  ill,  and  will 
not  avoid  the  ftatute  of  limitations 

772 

J\.  capias  ad  fatisfaciendum  with  a  term 
intervening  between  the  te/le  and  re- 
turn is  not  void,  fo  as  to  ezcufe  the 
fljerifFfor  an  efcape  775 

Where  zfctre  facias  againft  bail  is  not 

returned,  the  plaintin  cannot  proceed 

upon  an   oTias  fcire  facias^    without 

ao  entry  of  the  firft  upon  the  roll 

822,  1252 

A  corporation  may  make  a  return  to  a 
mandamus  without  the  commoq  fcal 
or  the  figning  of  the  mayor  848 

Cafe  lies  againft  particular  perfons, 
who  procure  a  falfe  return  to  be 
made  in  the  name  of  a  corporation 

849 


After  the  term  in  which  the  returB  of 
a  writ  is  filed,  it  cannot  be  averred, 
that  it  was  retumed  by  a  wrong  per. 
fon  p^ge  885 

The  name  of  the  iheriff  nece&y  to 
his  return  886 

Inquifition  upon  a  writ  of  inqniry  re* 

,  tamable  in  qtdndena  Marimi  uUimm 

pr£teru\  held  well  and  not  referred 

to  the  year  before  903 

Inquiry  of  damages  may  be  upon  a  ie- 
cond  writ,  though  die  firft  was  aot 
returned  i  j^z 

The  return  of  a  writ  of  feiiin  io  dower 
does  not  conclude  from  fhewiog  that 
the  lands  returned  are  not  parcel!  of 
the  manor  1294 

The  qmndena  Tnmtatis,  &)r.  in  compu-  * 
tation  is  the  Smday  and  not  the 
Monday  15  28 

See  Scire  facias. 

Revocation.      See    Devifc, 
Powers, 

Riots, 

Where  people  are  lawfully  aflembled. 
an  af&ay  happening  wUl  not  be  a 
riot  0^ 

An  indiAment  for  a  riot  mud  (hew 
what  the  unlawful  ad  was,  that  they 
alTembled  to  do  12x0 

Robbery.     See  Hue  and  cry. 
Rules  of  court. 

A  rule  of  reference  will  not  flay  pro- 
ceedings in  B.  B,  789 
See  Error,  Evidence. 


Satisfaftion.   See  Execudon, 
Scire  facias. 

WHERE  the  parties  to  a  judg- 
mentor  conviaion  are  changed, 
execution  ought  not  to  be  fucd  with- 
out zfcire  facias  768 

In 


edntatned  in  the  S£C0K1>  Volume. 


In  fctre facias  againft  bail  in  B.  /?.  the 

year  and  term  of  the  recognifance 

need  not  be  ihewn  ;  contra  in  C,  B. 

P::ge  789 

If  zjcirc  facias  lay  upon  a  judgment  in 
a  perfonal  atflion  atcommoD  law  808 

Scire  facias  upon  a  judgment  by  origi- 
nal may  be  retornable  i/bicunquCf  ^r. 
or  at  a  day  certain  854 

A  f cure  facias  muft  be  returnable  at  a 
comn.on  return,  or  at  a  day  certain, 
as  the  original  proceedings  are  1417 

Scire facicu  is  an  adion,  and  requires  a 
new  warrant  of  attorney  1048,  1253 

If  a  defendant  may  plead  in  abatement 
ofzfcirefaciasf  that  there  is  another 
terretenant  not  warned  1255 

Non-tenure  cannot  be  pleaded  by  a  de- 
fendant to  2.  fcire  facias  upon  a  judg- 
ment in  a  penbnal  a^ion  1256 

If  a  tenant  for  years  may  be  returned 
terretenant  to  2.  fcire  facias  in  a  per- 
fonal adion  ibid» 

A  defendant  can  only  plead  as  to  the 
lands  that  he  is  returned  tenant  of 

ibid* 

A  fcire  facias  on  a  judgment  upon  a 
verdiA  after  the  defendant's  death 
by  J  7  Car,  2.  c*  8.  rouft  be  general 

1280 

The  court  may  give  cofts  on  a  fcire 
facias  after  plea  pleaded,  but  not 
damages  occqfione  di/aiionis         '534 

See  Adminiftrator,  Baron  and. 
feme.  Demurrer,  Error, 
Execution,  Pleading,  Re- 
turn, Variance,  Venue, 

Seamen's  wages.     See  Admi- 
ralty. 

Services. 

Suit  to  the  court  of  die  manor  to  be 
held  twice  a  year  may  be  claimed  in 
an  avowry,  without  prefcribing  in 
the  court,  and  it  fliall  not  be  taken 
to  be  the  court  baron  862 

See  Manor. 

Settlements.     Sec  Poor,  Va- 
grants* 
Voii  11. 


Sewers.    See  Mandamus. 

Sheriff.     See  Execution,  Fees, 
Jufticcs',  Return. 

^hips.     See  Admiralty. 
Slander. 

Mr.  H,  is  a  Jacobite^  and  is  for  bring- 
ing in  the  prince  of  IVales  and  po- 
pery, &c.  a<*lionabIe,  teing  fpokcn 
of  a  juftice  of  pea  cc,  &c.    Page  8 1 2 

Words  are  actionable,  that  charge  a 
man  with  evil  inclinations  S 1 3 

y,  B,  Aole  my  box-wood,  a^ionable 

959 

You  are  a  whore,  and  keep  a  man  to 
lie  with  you  ;  not  adlionable      1004 

In  cafe  for  words,  whereby  the  plaintiff 
loft  her  marriage  with  ^  N,  evidence 
cannot  be  admitted  of  a  lofs  of  mar- 
riage with  another  perfqn  1007 

Words  potential  denoting  an  z&  done, 
are  adionable  1 1 85 

That  a  juftice  of  peace  isarafcal,  to*r. 
fpoKen  of  the  execution  of  his  office, 
adHonable  1369 

You  are  a  cheating  old  rogue,  Clfr. 
fpoken  generally,  not   a^ionable 

1417  • 

He  is  a  forry  fellow,  6fr.  he  com- 
pounded his  debts,  ^c*  i}>oken  of  a 
tradefman,  actionable  1480 

;^ee  Cofts,  Good  behaviour, 
Indidments,  Prohibition, 

Soldiers. 

An  adtions  lies  for  arrefting  a  foldier 
againd  the  mutiny  ad,  and  the  ftie- 
riff  may  return,  that  the  defendant 
is  lifted  1 246 

Stamps. 

An  admittance  of  five  burgefies  rouft 
ha?e  five  ftamps  1 445 

Staple. 
In  debt  upon  a  ftatute  ftaple  it  muftbe 
averred,  thftt  Qoe  of  the  parties  was 
3  L  ^  »«- 
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ft  merchant  »t  the  time  of  the  debt  Summons 

contraaed  P<^i'  819 

Statutes  and  aftions  upon  fta-  ^^}±^^-::^:il^::::.:^ir!l 


damtUj  where  the  party  is  depriyed 
for  a^ODcempt  Page .  1 34.7 

A  fummons  need  not  be  mentioned  in 
an  order  of  juftices  where  they  have 
junfdidlon  ;  but  if  they  proceed 
without  fummoning  the  party,  it  is 
paailhable  by  information  1407 


tute. 
Averment  in  the  words  of  an  ad,  fuffi- 

cient  ,^  764 

Debt  upon  a  penal  ftatute  anfing  m 

Middlefcx,    may   be  brought  by   a 

Gdmmon  informer  in  B.  R*,  87* 

Where  a  fubfequent  ftatute   may  be  xir      1   _ 

comprehended  within  the  meaning    SeC  Mandamus. 

of  an  aft  precedent  10^8  Sunday.      Scc  Efcapcu 

A  ftatute  diftribuies  a  penalty,  a  moiety 

to  the  informer,  ^c.  the  crown  (hall  c.,.^1.^.or*. 

have  the  whole,  where  there  is  no  burplulage. 

informer  ^^39    £t  quod  Idem  judieium  affirmOttr^  at  the 

Suiutes  that  direft  amendments,  fi^.        ^^^  ^f  ^  plea  of  a  releafe  of  errors, 
,      _^.ii ^r  .k-.  «orf.i-  Ho        rcjcded  as  furpFafage  1054 


on   the  challenge  of  the  party,  do 
not  extend  to  the  king  1066 

it  is  not  .the  having  ftores  in  his  cuf- 
tody,  but  there  being  found  in  his 
cuftody,  that  is  thfe  offence  created 
by  9  y  to  mih  3.  c.  41.  againft 
embezzling  ftores  1x05 

Tudament  arretted,  becaufe  the  ftatute 
was  alleged  ^  made  6  WilU  3.  Avhen 
the  queen  was  living  1224 

Buttons  made  of  wood  all  but  the 
Ihank,  arc  wooden  buttons  within 
the  ftatute  lofi^n  Will.  3.  c.  2. 

1276 

Refolulidns  of  the  judges  00  the  ftatute 

5  Ann.  relating  to  bankrupts     1 278 

A  common  informer   Ihall  pay  cofts, 

notwithftanding  the  fait  was  carried" 

on  for  the  benefit  of  a  corporation    ^  _       ^ 

intitled  to  the  pcnahy  I333    ^  tendred  out  of  court  ?74 

A  ftatute  requires  contrafts  for  ftock    'fender  and  rcfufal  amouDts  10  pay 

1       'iV^^j^A  mifrVi  »K^  nnmf*  nf  the  ^  t\fki 


Where  frada.  or  fcificet  may  be  rc- 
jcfled  as  furplufage         11 82,  1185 

See  Indidments,  Verdift. 

Swearing.     See  Conviftions. 


Tail.      See  Devifc,   Difconti- 
nuance,  Eftates,  Eftoppcl. 

Tenants  in  cojnmon.  Sec  Join- 
tenants. 

Tender. 

A  Plaintiff  cannot  proceed  for  dc* 
mages,    after  taking  the  money 


to  be  regillered  with  the  name  of  the 
perfon  foi  whofe  benefit  they  were 
made  ;  a  regifter  with  an  entry,  this 
is  for  my  benefit,  &c.  is  fufficient 

1350 
See      Acceffory,      Bankrupts, 
Compofitidn,      Conviftions, 
Deedsj    Deer-ftealing,    De- 
parture, Forgery,  Form  and 


ment 


964 


Time. 


In  eje6hnent  by  original  the  demife, 
i^c,  were  laid  upon  the  effoin  day, 
and  held  well  ^/^ 

A  man  is  of  age  the  day  before  his 

parturc,   '■"^o-{;  Y^Jk nev    In^'iottLohe  pUImiff  alleges  *^ft 
iubftance,  Fraiuls,  Hackney  "^^„  ^^e  defcentiohim./.^fc/fuch 

coaches,      Indictments,     La-        aday  rf/w  *f<«  amos  tune  mbimtr 

bourert.     Parliament,    Pre-      ,/Wo5,  ihe  defendant  permitted  the 

tcaoacnts 

Suic  of  court.    See  Services. 


tontained  in  the  Second  Volume. 


tenements  to  be  out  of  repair  ;  the 
it  per  decern  annos  was  rejeded  as  re- 
pugnant Page  1 126 
The  court  will  take  notice  of  the  bc- 
ginniog  and  end  of  moveable  terms 

1557 

See  Bills  of  exchange.  Date, 
Expofition. 

Tithes. 

Prohibition  denied  after  fcntcnce  to 
fiay  a  fuit  for  tithe  of  faggots,  on 
fuggeftion  that  they  were  cut  from 
the  (lumps  of  old  trees^  becanfethat 
matter  had  not  been  pleaded  10  the 
fpiritual  court  835 

Barren  land,  to  be  exempt  from  tithes, 
muft  be  iojuafte  tiatura  991 

See  Ejcdment,    Modus,  Pro- 
hibition. 

Touts  temps  prift.  Sec  Dower. 

Trades; 

Jufttces  of  peace  have  not  power  to 
take  an  indi^ment  for  exercifing  a 
trade  not  having  fcrved  apprentice, 

Wr.  767 

If  2c  cuftom  to  reftrain  men  not  free, 

from  exercifrng  their  trades,  can  be 

good  in  any  other  corporation  befides 

»  London  1129 

Indidment  for  ufing  the  trade  of  a  mer- 
chant-taylor  qua(hed,  becaufe  not  a 
trade  within  the  ftatute  1188 

The  trade  of  a  fem(brefs  not  taken  to 
be  out  of  the  ftatute  ih'uL 

Baron  and  feme  cannot  be  jointly  in- 
dited for  exercifing  a  trade,  ^c.  be- 
caufe it  is  the  exercife  of  the  huf- 
hand,  and  the  wife's  qualification 
will  qualify  the  hufband  1 2  48 

A  bond  given  upon  an  agreement  to 
take  a  fervant,  with  condition  that 
the  fervant  (hall  not  ufe  the  trade 
within  half  a  mile  of  the  obligee's 
houfey  or  of  any  other  houfe  that  the 
obligee,  &c.  may  remove  to,  held 
good  ;  the  breach  being  afEgned  as 
to  the  houfe  mentioned  in  the  con- 
dition      ^  1456 

See  Certainty,   Indiflments. 


Travenfe: 

That  A.  was  rite  et  legitime  feifed  i A 
fee  fuch  a  day,  and  granted  a  copy- 
bold  ;  naught  Page  902^ 

In  a  replication  to  a  plea  of  a  releale  of 
errors,  a  traverfe,  that  it  was  a  re- 
leafe  of  the  errors  in  that  judgment^ 
is  ill  1054 

Matter  of  record  cannot  be  traverfed 

1 140 

Good  matter  alledged  in  the  induce- 
ment to  a  traverfe  cannot  be  taken 
advantage  of  ibid* 

Ifde  injuria /ua propria  abfque  tali  caufa 
be  a  good  replication  to  a  juilifica- 
tion  ofarfale  ofadiflrefs  1482 

Sec  Name,  Pleading. 
Trcafon. 

A  fpecial  verdi^  finds  againft  a  prifoner 
that  he  was  prefent  among  traitors, 
hallowing,^,  yet  ifhe  is  not  found 
to  be  conienting,  he  is  not  guilty 

1585 

Trees.     See  Conviftions. 
^  Trefpafs. 

^are  uxoremfuamrapuit  8ro 

For  breaking  his  clofe,  et  berlampedi^ 
bus  ambulando  confumpfit,  necnon  arbo* 
ret  fucciditf  tranjgrejftones  diverfis 
'  diebus  et  vicibus  continuando ;  judg- 
ment for  the  plaintiff  after  verdift, 
though  the  cutting  the  trees  did  not 
lie  in  continuance  823 

Trefpafs  for  hunting  in  his  warren, 
continuando  dkverfis  diebus  et  vicibus 
held  good  974. 

Where  a  trefpafs  is  laid  with  a  continu* 
ando  improperly,  evidence  of  one  hSt 
only  can  be  given  977 

n  et  armis  ^may  be  omitted  (ince  the 
flatute  that  takes  away  the  capiatur 
fine,  but  not  contra  pacem  985 

Pleading  to  an  imprifooment  includes 
an  arreft,  and  omitting  the  naming  an 
arred  makes  no  difcontinuance  i  lop 

Trefpafs  agaioft  two;  one  lets  judgment 
go  by  default,  the  other  julHfies  un- 
der a  licence,  and  has  a  verdidl ;  the 
judgment  /hall  be  arrelted  as  againft 
the  other  1372 

^  One 


/  Table  of  the  Principal.  Mattirs 


One  wlio  has  a  right  .to  enter  into  his 
neighbour's  yard,  fixes  a  fpout  to 
his  houfe  there,  which  does  damage; 
trefpafs  docs  notlitf,  but  cafe    Page 

1399 
Where  the  defendant  juftifies  for  a  way, 
and  the  plaintiff  replies  extra  viam  ; 
he  Ihall  have  full  cofts,  though  the 
damages  be  under  40J.  1444 

A  defendant  juftifies  under  proccfs  as 
bailiff  of  a  court,  and  the  procefs  is 
fet  out  as  direflcd  to  the  bailiffs  of 
the  borough  1530 

See  Baron  and  feme,  Certain- 
ty, Departure,  Diftrefs,  Ex- 
pofition.  Felony,  Form  and 
fubftance,  Indidtnents,  In- 
tendment. 

Trial. 

Cannot  be  bYj>rovi/b  again  ft  the  crown 

1830 

An  indidraent  removed  by  the  profe- 
cutor  cannot  be  carried  to  trial  by 
the  defendant  without  leave  of  the 
court  ,       ibid. 

In  replevin,  quare  imfeJit,  and  attach- 
ment upon  prohibiuon  either  party 
may  proceed  to  trial  1084 

A  taLs  de  ciratmflaniihus  cannot  be 
granted  upon  the  ^ventre  1 170 

Attorney  or  not,  is  triable  by  the  re* 
cord  1x73 

Atrial  where  the  afeion  was  laid,  and 

not  where  the  iflue  arifes,  held  well 

1212,  1214 

A  fecurity,  who  defends  a  caufe  at  his 
own  expence,  is  not  intitled  to  cofts 
for  not  proceeding  to  trial  1 3 1 1 

In  what  cafes  there  may  be  a  new  trial 
after  a  trial  at  bar  1 359 

A  verdift  fet  afide,  bccaufe  a  juror 
challenged  upon  the  principal  panel 
was  fworn  upon  the  tales  1410 

When  a  venire  facias  denovo  (hall  go  in 
a  capital  cafe  1583; 

See  Certiorari,  Contempt,  In- 
diftments,  Verdift. 

Trover, 

Where  a  former  recovery  in  affumpfi^ 
may  be  pleaded  in  bar  in  trof  er  1217 


See  Adminiftrator,  Bail,  Carri- 
er, Certainty,  Mailer  and 
fervant. 


Vagrants, 

ONE  juftice  cannot  by  13  Anm^ 
c.  23.  fend  a  vagrant  to  the  place 
of  his  fcttlemcnt  P^ge  1 360 

See  Indiftments. 
/ 
Variance. 

In  z.fclre  facias  upon  a  recognilknco 
the  condition  is  fet  out  to  be,  that 
the  defendant  (hall  give  notice  of 
trial  profecutari  et  e^us  clerieo^  on 
oyer  it  is,  aut  ^us  ckrico ;  a  material 
variance  757 

Power  to  make  leafe&  declared  upon 
generally,  and  the  power  given  in 
evidence  has  rcftriftions  79J 

Writ  of  error  quaflied,  becaufe  dirc6«d 
majori  aldermannis  ei  tncecwHttihu 
civiiafis  Brifloly  and  the  record  re* 
moved  was  before  the  mayor  and 
conftables  of  the  ftaple         .        819 

Certiorari  to  remove  conviftions  for  re- 
■  moving  foreign  fait,  will  not  remove 
a  conviction  for  removing  fait  gene- 
rally ^  820 

A  writ  of  error  of  a  plea  tntr.  G,  et 
Jacohum  JVaVer^  and  the  record  re- 
turned is  Capit,  Jac.  Waller  \  no  va- 
riance 894 

Where  a  bond  Is  dated  at  a  plac?  be- 
yond fca,  the  want  of  that  dr.tc  ^.n 
the  declaration  may  be  pleaded  in 
abatement  1043 

Writ  of  error  upon  a  judgment  on  a 
fare  facias  quaftied,  becaufe  it  was 
fuper  quoddam  breve  fio/lrttm^  and  the 
Jcire  facias  was  a  writ  of  the  late  king 

/1 141 

A  writ  of  error  was  qaafhed  becaufe 
loqueU  per  biUantj  where  it  fhould 
have  been  per  breve  deprivilegio  1 1 70 

Declaration  in  trover  de  iquis^  and  the 
evidence  is  of  geldings,  no  variance 

Wbcic 
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Where  the  wrk  contains  more  or  lefs 

than  the  county  it  muft  be  abated 

Page  i2og 
Writ  of  error  qua(hed  for  a  variance  in 

the  fnm  of  the  debt  1220 

Variances  between  a  difiringat  and  the 

indi^ment  oyer-ruled,   becaufe  ac* 

cordbg  to  precedents 
See  Bonds,  Error,  Trefpalk  . 

Venue. 

A  ^eleafe  of  errors  pleaded  without  a 
%)enue  is  illy  and  amounts  to  a  con« 
feffion  of  errors  1 005 

Want  of  a  vtnne  it  aided  by  pleading 
over  1040 

Want  of  a  venue  of  a  faa  that  is  only 
laid  in  aggravation  of  damages  is 
immaterial  1042 

Matters  touching-  the  pcrfon  may  be 
pleaded  without  a  venue^  as  privi- 
lege of  attorney,  or  oTtenee  in  abate- 
ment ii73»  1243 

On  an  indidment  for  not  returning  a 
juftice's  warrant  the  venue  need  only 
come  from  the  place  where  the  ne^* 
gleA  was,  without  legard  to  where 
the  warrant  was  made  or  executed 
1191,1193 

Want  of  vemtit  or  an  ill  venue^  aided 
by  verdict  12 14 

The  clerk  of  the  affize  may  lay  his 
adion  in  MiddUfex,  and  the  venue 
(hall  not  be  changed  1253 

Venue  changed  into  CheJIer  141 8 

The  affignment  of  a  bail-bond  may  be 
laid  in  another  county  than  where 
thearreftwas  1455 

Hufband  and  wife  bring  a  fcirefaciat 
on  a  judgment  recovered  by  the  wife 
dum  Jola^  there  need  be  no  place 
Darned  where  the  marriage  was  had 

See   Abatement,    Convidhons, 
Privilege. 

Verdia. 

Will  aid  a  dcfc^ve  averment  of  the 
indorfement  of  a  bill  of  exchange 

810 

Want  of  attornment  in  debt  for  rent 
aided  by  verdicl  8 1 1 


A  verdidt  finds  that  there  is  fuch  a  ma«^ 
nor  but  that  for  twenty  years  there 
hath  been  but  ^ne  freehold  faitor  ; 
it  fhall  not  be  intended  that  the  ma- 
nor is  deftroyed*  but  that  the  fervi- 
ces  are  fufpended  Page  864 

A  jury  may  find  againft  the  a(hniiHo^ 
of  the  parties,  where  the  matter  is 
within  the  i£ue  864 

if  the  jury  in  a  fpecial  verdi^  find  the 
iifue,  all  that  they  find  afterwards  is 
furplufage  865 

It  is  not  neceflary  to  find  the  life  of  a 
tenant  for  life,  as  in  a  plea  999 

An  adminiilrator,  made  by  a  particu- 
lar ordinary,  recovers  execution  in  a 
fcirefaciaSf  and  after  elegit  execated 
brings  ejeAment,  and  on  drawing  up 
the  fpecial  verdict  the  fault  of  the 
commilfion  of  adminiftrator  did  not 
appear  ;  the  court  refufed  to  fet  it 
right,  becaufe  the  objedion  was  not 
made  at  the  time  of  drawing  up  the 
verdiA  i<>57 

A  verdiA  cannot  be  falfified  in  the 
point  tried  by  the  iflue  in  tail    1050 

In  cafe  upon  an  agreement  that  the 
plaintiff  was  to  buy  for  the  defend- 
ant all  the  plumbs  he  could,  &fr.  the 
plaintiff  fhews  that  he  brought  fb 
many  ;  the  want  of  averring,  that 
they  were  all  he  could  buy  is  cured 
by  verdi^  1061 

A  verdidl  that  finds  but  part  of  the 
matter  in  ifTue  is  ill,  and  a  venire 
facta4  de  novo  ihall  go  for  the  whole 

1521 

See  Bills  of  exchange,  Certain- 
ty, Copyhold,  Deeds,  Form 
and  fubftance.  Intendment, 
Judgments,  Latin,  Murder, 
Trcafon,  Trefpafs,  Trial, 
Venue. 

Univerfitics. 
Their  power  of  confeiring  degrees 

If  the  courts  will  take  notice,    that 
courts  of  the  univerfities  proceed  ac- 
cording to  the  civil  law    1 344,  1 347 
Void  and  Voidable,    See  Dif- 
continuance.   Return. 

Ufcs. 


A  Table  of  the  Principal  Matters 


Ufes, 

The  invention  of  them  Page  799 

A  feofFmeht  or  rdcafe  may  be  pleaded, 
without  (hewing  that  they  were  to  the 
•  ufc  of  the  feoffee,  Sgc.  '801 

S.  conveys  to  the  ufe  of  himfelf  for  99 
years  if  he  fo  long  live,  remainder 
to  A.  for  25  years,  remainder  to  the 
heirs  of  the  body  of  S.  no  nfc  will 
refult  to  5.  for  his  life,  and  the  re- 
mainder to  the  heirs  of  his  body,  is 
void  854 

Power  of  cujluy  que  ufe  before  the  fta- 
tute  876 

See  Devifc,  Difcontinuance. 

Ufury.     See  Indiftments. 


Wager  of  law. 

DOES  not  lie  in  dethtuef  where  a 
charter  concerning  land  is  de*' 


nutnded 


992 


Warrants. 


If  a  warrant  of  a  juftice  of  peace  need 
be  returnable  at  a  time  and  place 
certain  '  195 

The  conftable  may  keep  the  warrant 
for  his  own  juftification,  but  mafl 
make  return  of  what  he  has  done 
upon  it  1 196 

Ajndge's  warrant  cannot  be  executed 
after  his  commifHon  is  determined 

See  Averment,  Attorney,  Con- 
ftable,  Deer-ftealing,  Juf- 
tices.  Scire  facias. 

Warranty. 

Of  goods  may  be  before  the  fale,  or  at 
thcfalc,  but  not  after  1120 

Way. 

An  a(^ion  lies  for  flopping  the  plain- 
tiff's way,  without  (hewing  his  title 

1093 


Indidment  againft  a  ptrifh,  for  that 
the  highway  was  very  fbal,  and  fb 
narrow  that  the  people  could  not 
pafs,  naught,  for  not  (hewing  that 
it  was  out  of  repair        .   I^ige  x  169 

Incroaching  upon  a  highway  draws  the 
charge  of  repairing  it  1 1 70 

The  appointment  of  the  (ix  days  work 
upon  the  highways  by  22  &  23 
Car.  2.  c»  17.  muftipccify  the  par- 
ticular days  858 

See  Bridges,  Certainty. 

wais. 

A  teffamentary  fchedule,  without  wk- 
neffes  or  an  executor^  declared  a 
will  1282 

Witnefs  examtoed  to  prove  the  tefta- 
tor's  intent  1326 

Wine. 

A  merchant  importer  cannot  fell  wio^ 
by  the  gallon  to  be  drank  in  another 
houfe  without  a  licence  i  fa  i 

Witnefs. 

A  ,woman  cannot  be  admitted  an  evi« 
dence  to  prove  her  marriage  with  a 
man  that  is  living  752 

In  trover  foi>  a  bill  of  exchange,  the 
peribn  who  carried  it  to  the  defend- 
ant indorfed  blank  was  held  a  good 
witnefs  871 

In  cafe  for  negligently  fleering  his  Ihip, 
^c,  the  pilot  is  no  witne6  for  the 
defendant  1007 

A  peribn  to  whom  the  thing  in  demand 
is  made  over  as  a  (ecurity  among 
other  things  which  are  a  fafficient 
fecarity  without  it,  cannot  be  a  wit- 
nefs 1008 

A  man  who  conveys  lands  may  be  a 
witnefs  againft  lus  title,  but  he  is 
not  compellable  c^. 

After  a  wimefs  has  been  examined  to 
a  title  in  chancery  the  land  defcends 
to  him,  his  depofition  cannot  be  read 

1008 

Truftees,  who  had  purchafed  lands, 
admitted  to  prove  the  value  of  them, 
notwithfiaoding  the  obje^on,  that 
it  was  to  difcharge  tbemfelves  of 
breach  of  truft  11(6 

pQ 
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On  a  trial  cooceroing  the  conftitutlon 
of  a  borough,  whether  aoy  perfon 
can  be  ele^ed  into  the  tommoh 
council  but  thofe  who  are  inhabi- 
ilnts  and  hold  burgage  tenures; 
one  who  comes  within  both  thefc 
qualifications  is  no  witnefs  to  prove 
the  conftitution.  Page  1353 

In  cafe  againft  a  fherifFfor  a  falle  re- 
turn of  non  ejl  inventus  to  a  capias  ad 
faiiifadendumi  the  bailiff  cannot  be 
a  witnefs  to  prove  that  he  endeavour- 
ed to  take  him,  &c.  141 1 

An  attachment  againft  a  witnefs  for 
not  appearing.  1528 

Women. 

A  woman    appointed   governor   of  a 


workhoufe,  .and  may  a£k  by  deputy 
Pa^e  1014. 

See  Addition. 

Words.     See  Slander. 


Writings. 


See  Deeds. 


Writs. 

The  recital  of  a  writ  in  a  record  cannot 
be  judged  of,  without  having  the 
writ  before  the  court  903 

A  writ  cannot  be  averred  to  be  fued 
out  of  the  king's  bench  at  We/iminf" 
ter  in  the  time  of  vacation         1557 

See  Error,  Parliament,  Re- 
turn,   Variance. 
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